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SCHEDULE 


SHOWING    IN  WHAT  VOLUMES   OF   THIS    SERIES   THE    CASES 

REPORTED  IN   THE    SEVERAL   VOLUMES   OF   OFFICIAL 

REPORTS   MAY   BE    FOUND. 


State  reports  are  In  parentheses,  aud  the  uumbers  of  this  series  In  bold-faced  flgorea. 


Alabama.  —  (83)  3;  (84)  5;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89)  18. 
Arkansas.  —  (48)  3;   (49)  4;  (50)  7;  (51)  14;  (52)  20;  (53)  22. 
California.  —(72)  1;  (73)  2;  (74)  5;  (75)  7:  (76)  9;  (77)  11;  (78,  79)  12;  (80) 

13;   (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86)  21;  (87,  88)  22; 

(89)  23. 
Colorado.  —  (10)  3;  (II)  7;  (12)  13;  (13)  16;  (14)  20:  (15)  22. 
Connecticut.  — (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (59)  21. 
Delaware.  —  (5  Houst.)  1;  (6  Houst.)  22. 
Florida.  —  (22)  1;  (23)  11;  (24)  12;  (25,  26)  23. 
Gboroia.  —  (76)  2;  (77)  4;  (78)  6;  (79)  11;  (SO,  81)  12;  (82)  14;  (83,  84)  20; 

(85)  21;  (86)  22. 
Illinois. —(121)  2;  (122)   3;  (123)  5;  (124)  7;  (125)  8;  (126)  9;  (127)  11 

(128)  15;  (129)  16;  (1.30)  17;  (131)  19:  (132)  22;  (133,  134)  23. 
Indiana.  —(112)  2;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 

12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (126,  127)22. 
Iowa.  —  (72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20. 
Kansas.  —  (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21; 

(45)  23. 
Kentucky.  —(S3,  84)  4;  (85)  7;  (86)  9;  (S7)  12;  (88)  2L 
Louisiana.  —(39  La.  Ann.)  4;  (40  La.  Aim.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  21. 
Maine.  —(79)  1;  (SO)  6;  (81)  10;  (82)  17;  (83)  23. 
Maryland.  —  (07)  1;  (OS)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20. 
Mass.-vchuseits.— (145)  1;    (140)  4;  (147)  9;    (148)12;    (149)14;    (150)  15; 

(151)  21;  (1.52)23. 
MicinoAN.  —  (60.  61)  1;  (62)4;  (63)  6;  (64.  65)  8;  (66,67)  11;  (68,  69,  75 

13;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  20; 

(81,  82,  83)  21;  (84)  22. 
Minnesota.— (36)  1;  (.37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18;  (43)  19; 

(44)  20;  (45)  22. 
Mississippi. —  (65)  7;  (66)  14;  (67)  19. 
Missouri.  —(92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  I7t 

(100)  18;  (101)  20;  (102)  22;  (103)  23. 
Montana.  —  (9)  18. 

Nebraska.  —  (22)  3;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  2a 
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Nevada.  —  (19)  3;  (20)  19. 

Nbw  Hahpshibs.  —  (64)  10;  (62)  13;  (65)  S3. 

New  Jebsey.  —  (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7;  (61 

N.  J.  L.;  46  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19. 
New  York.  —(107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (115)  18;  (116,  117)  15;  (118, 119)  16;  (120)  17;  (121)  18;  (122) 

19;  (123)  80;  (124,  125)  21;  (126)  22. 
North  Carolina.  —  (97,  98)  2;  (99, 100)  6;  (101)  9;  (102)  11;  (103)  14:  (104> 

17;  (105)  18;  (106)  19;  (107)  22;  (108)  23. 
Ohio.  —  (45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21. 
Oregon.  — (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  20;  (20)  23. 
Pennsylvania.  — (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St.)  17; 

(132,  133,  134  Pa.  St.)  19;  (135,  136  Pa.  St)  20;  (137,  138  Pa.  St.)  21; 

(139,  140,  141  Pa.  St.)  23. 
Rhode  Island.  —  (15)  2. 

South  Carolina.  —  (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17. 
Tennessee.- (85)  4;  (86)  6;  (87)  10;  (88)  17. 
Texas.- (68)  2;  (69;  24  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8;  (71)  10; 

(27  Tex.  App.)  11;  (72)  13;  (73,  74)  15;  (75)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  28;  (79)  23. 
Vermont.  —  (60)  6;  (61)  15;  (62)  22. 
Virginia,  —  (82)  3;  (83)  5;  (84)  10;  (85)  17;  (86)  19. 
Washington.  —  (1)  22. 
West  Virginia.  —  (29)  6;  (30)  8;  (31)  13. 
Wisconsin.  —(69)  8;  (70,  71)  6;  (72)  7;  (73)  9;  (74,  75)  17;  0^  77)  80| 

(78)  8a 
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CASES  REPORTED. 


Nahb.  Bubjkct.  Rbport.  Pagb- 

Allemania  Fire  Ins.  Co.  ▼.  Peck .  .Insurance 133  111.  220    610 

Allen  V.  Colburn Laches 65  N.  H.  37 20 

American  Express  Co.  v.  People .. ^ame  laws 133  111.  649 641 

Anderson  v.  Gray Jurisdiction. 134  111.  550 69(> 

Augerstein  v.  Jones , Master  and  servant. 139  Fa..  St.  183...  174 

Austin  etc.  R'y  Co.  v.  Anderson.  ..A^Mwance 79  Tex.  427 350 

Ayer  v.  Weeks Domicile 65  N.  H.  248. ...  37 

Baker  V.  Carter Husband  and  vn/e. .  83  Me.  132 764 

Beam  v.  Bridgers Husband  and  wife. .  108  N.  C.  276 ....  6^ 

Bennett  v.  American  Exp.  Co Carriers 83  Me.  236 774 

Blake  v.  Sawyer Limitations 83  Me.  129 762: 

Board  of  Commissioners  V.  Snyder .  ilfun.  coi-^rations. .  45  Kan.  636 742 

Bonner  v.  Bryant Master  and  servant.  79  Tex.  540 361 

Booth  V.  Wilkinson Ouard'n  and  ward.  78  Wis.  652 44:^ 

Bremner  v.  Inhabs.  of  Newcastle  ..Negligence 83  Me.  415 782 

Brown  v.  Holyoke  etc.  Co Landl'rd  and  tenant.  152  Mass.  463 ....  844 

Browning  v.  Goodrich  Trausp.  Co. .  Carriers 78  Wis.  391 414 

Bunting  V.  Hogsett Negligence 139  Pa.  St.  363 .. .  192 

Calvert  v.  Whitmore Elections 45  Kan.  99 71* 

Cannon  v.  Henry Agency 78  Wis.  167 399 

Carlton  v.  Blake Party-walla 152  Mass.  176 ... .  818 

Casey  v.  Smith Negligence 1 52  Mass.  294 ....  842 

Cashman  v.  Root Brokers 89  Cal.  373 482: 

Charles  Tyrrell  Loan  and  Build-  )  t,   -ij.           .  ion  t>     oj.   Ana         int^ 

ing  Association  V.  Haley \Bmlding  assn 139  Pa.  St.  476. . .   19» 

^  Co!^v.  Chlpman*!'.'!!!!"'''.  ^^^.  \  ^«"-^''» ^33  111.  96 587 

City  of  Jacksonville  V.  Ledwith...ilf aritete 26  Fla.  163 558. 

City  of  Sandwich  v.  Dolan Mun.  corporcUions.  133  111.  177 598 

Close  V.  Zell Vendor  and  vendee.  Ul  Pa.  St.  390. . .  296 

Coffee  V.  State Criminal  law 25  Fla.  501 525 

Commercial  Bank  of  Danville  v.  )  ,,       .     .            .       mo  xr   r>    co  jn. 

Burgwyn yNeg.  instruments  .  .108  N.  C.  62 4* 

Commonwealth  v.  Manchester. .  ..^tsAcj"te« .....152  Mass.  230....  820 

Commonwealth  v.  Miller Nuisance 139  Pa.  St.  77. .. .  170 

Commonwealth  v.  Weiss Criminal  law 139  Pa.  St.  247 .. .  1 82 

Conroy  v.  Pittsburgh  Times Libel. 139  Pa.  St.  334 .. .  18* 

^Teiflr**!^.^?.""!f!!!.?!"..^"  \  faster  and  servard.\Um.4:Sl 688 


12  Cases  Reported. 

Haks.  Sttbjcct.  Repost.  PAom. 

C/ontinental  Ins.  Co.  r.  Wilson... Inaurance. 45  Kan.  250 720 

Crim  V.  Kessiag Judgmenta 89  Cal.  478 491 

Crouaer.  Murphy JudgmenU 140  Pa.  St.  335...  2.S2 

Curtin  t.  Someraet Negligence 140  Pa.  St.  70 ... .  220 

Davie  v.  Davia Jttstice  of  peace. ...  108  N.  C.  601 ... .  71 

Davis  V.  Jackson Coi-porcUiona 162  Mass.  58 801 

Dayharsh  v.  Uaiinibal  etc.  R.  R.  Co.  Master  and  servant .  1 03  Mo.  570 900 

Doud  ▼.  Citizens'  Ins.  Co Insurance 141  Pa.  St.  47 ... .  263 

Duganr.  Lewis Interest. 79  Tex.  246 3.32 

Eastman  v.  Provident  Mut.  Re-  )  ^    .      .                     f  r  xt  tt   itc  on 

liefAss'n \Contracts 65  N.  H.  176. ...  29 

Eddy  V.  Phoenix  Mut.  L.  Ins.  Co. .  Insurance 66  N.  H.  27 17 

El  Modello  Cigar  Mfg.  Co.  v.  Gate.  Trade-marie 25  Fla.  886 537 

E3ch weiler  v.  Stowell Corporations    78  Wis.  316 41 1 

Estate  of  Haaer Husband  and  wife.. UOVa.  St.  420...  245 

Estate  of  Jacobs WiUs 140  Pa.  St.  268...  230 

Estate  of  Smith Trusts 140  Pa.  St.  344...  237 

Estate  of  Vance Wills.. 141  Pa.  St.  201...  267 

Ex  parte  Harris Judge 26  Fla.  77 648 

Farqnar  7.  Farquar Judgments... 20  Or.  69 93 

Flint  V.  Phipps Execution 20  Or.  340 124 

Fowler  v.  Simpson Landlord  and  tenant.  79  Tex.  611 370 

Fox  v.Tay Ti-usts 89  Cal.  339 474 

Gale  etc.  Mfg.  Co,  v.  Stark Sales 45  Kan.  606 739 

Ohormley  v.  Smith Trusts 139  Pa.  St.  684. . .  215 

Oilbert  v.  B'd  of  Educ'n  of  Newton .  Official  bonds 45  Kan.  31 700 

^ChSiT'S^!"!.?.*^.!;?!!!!^'''^^'^'"'" 78  Wis.  427 417 

-Gordon  t.  Cummings Landlord  and  ten't.  152  Mass.  613 ... .  846 

Grubba  v.  N.  C.  Home  Ins.  Co. .  ..Insurance. 108  N.  C.  472. . . .  62 

Gudger  v.  Penland Slander 108  N.  C.  693 73 

Gulf  etc.  R'y  Co.  v.  Brentford ....  Master  and  servant.  79  Tex.  619 377 

•Gulf  etc.  R'y  Co.  v.  Wilson Railroads 79  Tex.  371 345 

Hage  V.  Campbell Partnership 78  Wis.  572 422 

Haightv.  Vallet Deeds 89  Cal.  245 465 

Harn  ▼.  Smith Boundaries 79  Tex.  310 340 

Harris,  Ex  parte Judge 26  Fla.  77 548 

^Kl''ci°.^.".^^.'!".\.^!^^^^          \^^<»'^  domain...Ul  Pa.  St.  242...  273 

Harrison  V.  McCormick Sales 89  Cal.  327 469 

Harrison  v.  Ray Husband  and  un/e.. 108  "N.  C.  215....  57 

Haskell  v.  Starbird Agency 152  Mass.  117....  809 

Hauer,  Estate  of Husband  and  wife. .  140  Pa.  St.  420. . .  245 

Healey  v.  Mutual  Accident  Ass'n .  Insurance 133  111.  556 637 

Hicks  7.  Nelson Taxation 45  Kan.  47 709 

Higgins  V.  Minaghan Assault 78  Wis.  662 428 

Hinckley  v.  Horazdowsky Master  and  servant.  133  III.  359  ..    ,..  618 

Holderman  V.  Pond , Conflict  of  laws 45  Kan.  410 734 

Home  Mut.  Ins..  Co.  t.  Oregon  )  r                                 on  rk-    ran  i  ki 

R'y&Nav.  Co }^»^'-««c« 20  Or.  669 151 

fiooten  V.  Comerford Deeds 152  Maaa.  591....  861 


Cases  Reported.  IS 

Miifa.  Subject.  Sepokt.  Paoi. 

Hroneky.  People Statutes 134111.  139 662 

Hundley  T.  Fanis Partnership 103  Mo.  78 863 

Inhabitants  of  Phillips  t.  Inhab-  j  Marriage  and        }   go  »»_  oQS  770 

itants  of  Madrid \  divoree.  ) 

In  re  Meyer UTeg.  hutrumenta ...  78  Wis.  615 43& 

Iron  City  Nat.  Bank  T.  McCord..i^e^.  instruments.  ..139  Pa.  St.  62 166 

Jackson  V.  Eaten Execution 83  Me.  162 765 

Jacobs,  Estate  of Wills 140  Pa.  St.  268...  2.30 

Johnson  v.  Waterhouse Judgments 152  Mass.  585. . . .  858 

Kansas  City  v.  Bradbury Mutu  corporations..  45  Kan.  381 731 

Kelly  v.  Sun  Fire  Office Insurance 141  Pa.  St.  10 254 

Kilburn  V.  Kilbum Marriage 89  Cal.  46 447 

Kilgore  v.  Rich Infants 83  Me.  305 780 

Kingv.  Rhew Husband  and  wife.. lOSN.  C.  696....  76 

Lantz  ▼.  Vermont  Life  Ins.  Co. . . .  Insurance 139  Pa.  St.  546 . . .  202 

Larsen  v.  Johnson Devise 78  Wis.  300 404 

Lehew  V.  Brummell Schools 103  Mo.  546 895 

Leonard  v.  Flynn Ejectment 89  Cal.  535 600 

Lilly  V.  Tobbein Wills 103  Mo.  477 887 

Long  V.  Fife Process 45  Kan.  271 724 

Makerv.  Lazell Deeds 83  Me.  562 795 

Marshall  V.  Roll Fraud,  conveyance. 139  Ta.  St.  399...  198 

Mayo  V.  India  Mnt.  Ins.  Co Marine  insurance . .  162  Mass.  172 ... .  814 

Mayrhof  er  t.  Board  of  Education . .  Mechanics'  liens ....  89  Cal.  110 45 1 

McPheters  V.  Page Trover 83  Me.  2,34 772 

Meagher  v.  Hayes Mortgage 152  Mass.  228....  819 

Meigs  V.  Bunting Judgment 141  Pa.  St.  233. ..  273 

Merrill  v.  Hutchison Quitclaim  deed. ....  45  Kan.  59 713 

Meyer,  In  re Neg.  instruments. . .  78  Wis.  615 435 

Miller  ▼.  Horton Animals 152  Mass.  540 850 

Moore  ▼.  McKenney 27eg.  instruments. ..  83  Me.  80 753 

Morrill  V.  Morrill Judgments 20  Or.  96 96 

Morrison  v.  Citizens'  Nat.  Bank.  .Debtor  and  creditor.  65  N.  H.  253. ...  39 

Morse  v.  Moore Sales 83  Me.  473 783 

Mulvan*  v.  City  of  South  Topeka.. if un.  corporations. .  45  Kan.  46 706 

Neppach  y.  Jones Equity 20  Or.  491 145 

Oakes  v.  Northern  Pac.  R.  R.  Co.. Carriers 20  Or.  392 126 

Oliphant  V.  Markham Contracts 79  Tex.  543 363 

Osborn  y.  Blackburn Judgments 78  Wis.  209 400 

Pereles  T.  Magoon Swveys 78  Wis.  27 389 

Phillips  y.  Burlington  L.  Co Corporations 141  Pa.  St.  462 .. ,  304 

Pullman  P.  Car  Co.  y.  Smith Railroads 79  Tex.  468 356 

Putnam  Nail  Ca  y.  Dulaney Trade-marks 140  Pa.  St.  205...  228 

Rankin  y.  Amazon  Ins.  Co. Inmranee 89  Cal.  203 460 

Reigelman  y.  Focht Landlord  and  ten't .HI  Pa.  St.  380  ..  293 

Renshaw  v.  Missouri  ete.  Ins.  Co. .  Insurance 103  Mo.  595 904 

Respini  v.  Porta Landlord  and  tent.  89  Cal.  464 488 

Rice  y.  Sanders Mortgage 152  Mass.  108....  804 


14  Cases  Repobtsd. 

Kim.                                          SiTBJKcr.  Bcpovr.  Pass. 

Riegel  ▼.  American  Life  Ins.  Ca .  Equity 140  Pa.  St  193 .. .  225 

Rioharda  t.  Travelers  Ins.  Co.....Acddent  insurance.  89  CaL  170 455 

R^binson-Rea  Mfg.  Co.  v.  Mellon .  A  rbitration. 139  Pa.  St.  257 .. .   186 

^  TranlTR'y  Co!f . ."!'! .  ?,T^.  \  ^«^'-««^ ^33  111.  72 685 

Rodenhausen  y.  Craven Nuisance 141  Pa.  St.  546...  306 

Rodgers  v.  Lees Negligence 140  Pa.  St.  475...  250 

Ross  V.  Walker Master  and  servant.  139  Ta,.  St.  42....  160 

Sanford  v.  Kane Mortgage 133111.  199 602 

Savannah  etc.  R'y  Co.  v.  Harris ..  Carrier* 26  Fla.  148 651 

Schuster  v.  Bauman  Jewelry  Co.  ..Husband  and  wife..  79  Tex.  179 327 

Shaffner  v.  Pinchback Gaming 133  111.  410 624 

Sherrin  v.  St  Joseph  etc.  R'y  Co. .  Master  and  servant.  103  Mo.  378 881 

Shreffler  v.  NadelhofFer Pleading 133  111.  536 626 

Smith  V.  Davenport Infanta 45  Kan.  423 737 

Smith,  Estate  of Trusts 140  Pa.  St  344...  237 

Smith  V.  French Animals 83  Me.  108 761 

Smith  V.  Huntoon Execution  tale 134  111.  24 646 

South  Florida  R.  R.  Co.  v.  Rhodes .  Carriers 25  Fla.  40 506 

State  V.  Barnes Mandamus 25  Fla.  298 516 

State  V.  Bittick Marr.  and  divorce.. 103  Mo.  183 869 

State  V.  Emert Peddlers 103  Mo.  241 874 

State  V.  Hinman Statutes 65  N.  H.  103....     22 

State  V.  Jarvia Incest 20  Or.  437 141 

State  V.  Kansas  Mercantile  Ass'n .  Lottery 45  Kan.  351 727 

State  V.  Taylor Office  and  officer...  108  "S.  C.  196....     51 

State  V.  Wheeler Criminal  law 20  Or.  192 119 

Stewart  v.  Board  of  Comm'rs Injunctions 45  Kan.  708 746 

Stott  V.  Franey Assignment. 20  Or.  410 132 

Taylor  etc.  R'y  Co.  ▼.  Taylor Master  and  servant.  79  Tex.  104 316 
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Eddy  v.  Ph(enix  Mutual  Life  Insurance  Co. 

[65  New  Hampshire,  27,] 

Insurance.  — A  Paid-up  Policy  in  a  Mutual  Life  Insurance  Company 
IS  NOT  Forfeited  by  the  failure  to  pay  interest  on  premium  notes  given 
on  the  original  policy  in  lieu  of  which  the  paid-up  policy  had  been  is- 
sued, though  the  latter  declares  "that  it  shall  become  null  and  void  in 
case  interest  is  not  paid  annually  in  advance  on  any  notes  which  may  be 
given  for  any  portion  of  the  premium  on  this  policy,  and  that  before  pay- 
ment will  be  made,  any  indebtedness  of  the  company  on  account  of  this 
policy  will  first  be  deducted  therefrom." 

Insurance  Policy  should  be  Interpreted  as  the  Assured  Understood 
It  and  the  company  intended  he  should  understand  it,  if  all  parts  of  the 
contract,  taken  together,  admit  of  such  construction. 

Insurance.  — Forfeiture  of  a  Life  Insurance  Policy  for  Non-payment 
OF  Premium  when  it  becomes  due  cannot  be  insisted  upon  when  the 
assured  is  entitled  to  share  in  the  profits,  and  therefore  cannot  know 
what  amount  he  is  required  to  pay,  and  no  notice  has  been  given  him 
of  what  sum  the  insurer  claims  to  be  due  from  him. 

Insurance.  —  Stipulations  for  Forfeiture  are  Strictly  Construed. 
A  notice  to  the  assured  of  the  amount  claimed  to  be  due  from  hira  for 
premiums  musb  be  exact;  and  if  it  specifies  a  sum  g'-eater  than  the  in- 
surer is  entitled  to  exact,  the  failure  to  pay  does  not  work  a  forfeit- 
ure. 

Leach  and  Stevens,  for  the  plaintiff. 

S.  G.  Lane  and  W.  L.  Foster^  for  the  defendants. 

Clark,  J.      The  policy  in  suit  purports  to  be  a   paid-up 

policy  in  lieu  of  policy  No.  39135,  issued  September  24,  1869, 

The  contract  set  forth  in  the  policy  is,  that  in  consideration 

of  $480.25  paid,  and  of  the  annual  payment  of  interest  on  four 

notes  on  or  before  the  eleventh  day  of  November  in  every  year 

during  the  continuance  of  the  policy,  the  company  insure  the 
AM.  ST.  Rep.,  Vol.  XXIII,  —2  17 
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life  of  James  0.  Eddy  in  the  amount  of  $500,  which  the  com- 
pany agree  to  pay  according  to  the  terms  of  the  policy,  "  any 
indebtedness  to  the  company  on  account  of  this  policy  being 
first  deducted  therefrom."  The  policy  contains  the  following 
conditions:  1.  "In  case  any  note  given  for  the  cash  part  of 
premium  on  this  policy  shall  not  be  paid  at  maturity,  or  in 
case  the  interest  is  not  paid  annually  in  advance  on  any  notes 
which  may  be  given  for  any  portion  of  the  premiums  on  this 
policy,  then,  and  in  every  such  case,  the  policy  shall  be  null 
and  void."  2.  "  If  the  said  interest  shall  not  be  paid  .... 
on  or  before  the  date  above  mentioned,  then,  if  interest  has 
been  regularly  paid  in  advance  on  all  premium  notes  given 
by  the  assured,  in  every  such  case  the  said  company  shall 
only  be  liable  for  the  payment  of  a  part  of  the  sum  insured, 
proportionate  with  the  annual  payinents  made,  for  which  a 
new  policy  shall  be  issued  if  applied  for  within  twelve  months, 
as  above  specified,  and  this  policy  shall  cease  and  determine." 

As  the  policy  was  a  paid-up  policy,  with  no  premium  to  be 
paid  and  no  premium  notes  to  be  given,  the  conditions  con- 
tained in  it  have  no  application  strictly.  The  four  notes  out- 
standing upon  which  interest  was  to  be  paid  were  overdue 
premium  notes  on  a  former  policy,  in  lieu  of  which  the  policy 
in  suit  was  given;  and  the  case  finds  that  the  plaintiff  was 
induced  to  take  out  the  original  policy  by  representations  and 
assurances  that  all  endowment  policies  issued  by  the  company 
were  non-forfeiting,  and  that  after  two  or  more  premiums  had 
been  paid,  if  he  should  desire  to  discontinue  further  payments, 
a  paid-up  policy  would  be  issued  on  surrender  of  the  original 
policy,  for  a  proportionate  amount  of  the  original  policy,  ac- 
cording to  the  number  of  premiums  paid. 

A  policy  issued  under  such  circumstances  should  be  in- 
terpreted as  the  assured  understood  it  and  the  company  in- 
tended he  should  understand  it,  if  all  parts  of  the  contract, 
taken  together,  admit  of  such  a  construction.  The  company 
represented  that  the  paid-up  policy  would  be  non-forfeiting^ 
and  the  assured  so  understood  it.  It  contains  a  provision  for 
the  payment  of  any  indebtedness  to  the  company  by  deduct- 
ing it  from  the  amount  of  insurance  secured  by  the  policy, 
and  the  failure  to  pay  the  interest  in  advance  upon  the  notes 
given  on  the  original  policy  is  to  be  treated  as  an  indebtedness 
to  the  company,  and  not  as  a  forfeiture  of  the  paid-up  policy: 
Cowles  V.  Continental  Life  Ins.  Co.^  63  N.  H.  300;  Montgomery 
V.  PhcBaix  Mut.  Life  Ins.  Co.,  14  Bush,  59;  Cole  v.  Knickerbocker 


Dec.  1888.]     Eddy  v.  Phcenix  Mutual  Life  Ins.  Co.        19 

Ins.  Co.,  63  How.  Pr.  445;  Northwestern  etc.  Life  Ins.  Co.  v.  Lit' 
ile,  56  Ind.  504;  Ohde  v.  Northwestern  etc.  Ins.  Co.,  40  Iowa, 
357;  Symonds  v.  Northwestern  etc.  Ins.  Co.,  23  Minn.  491;  Hull 
V.  Northwestern  etc.  Ins.  Co.,  39  Wis.  397;  Frariklin  L.  Ins.  Co. 
V.  Wallace,  93  Ind.  17;  Northwestern  etc.  Ins.  Co.  v.  Fort's 
Adm'r,  82  Ky.  269;  St.  Louis  M.  L.  Ins.  Co.  v.  Grigshy,  10 
Bush,  310. 

Aside  from  the  question  whether  the  policy  required  a  for- 
feiture for  non-payment  of  the  interest  on  the  premium  notes 
of  the  original  policy,  the  company  cannot  insist  upon  a  for- 
feiture upon  the  facts  found  in  the  case.  When  the  insured 
shares  in  the  profits,  and,  at  the  time  when  the  annual  pre- 
mium becomes  due,  cannot  know  what  amount  he  will  be  re- 
<|uired  to  pay  the  company,  the  insurers  cannot  insist  upon  a 
forfeiture  until  they  give  the  insured  notice  of  the  amount  he 
is  required  to  pay:  May  on  Insurance,  500;  Home  Life  Ins. 
<7o.  V.  Pierce,  75  111.  426.  Stipulations  for  a  forfeiture  are  to 
be  strictly  construed.  It  was  the  duty  of  the  company  to 
give  the  plaintiff  notice  of  the  amount  of  interest  required  to  be 
paid;  and  to  entitle  them  to  insist  on  a  forfeiture,  the  notice 
must  be  of  the  exact  sum.  According  to  the  contract,  the 
rate  of  interest  to  be  paid  was  six  per  cent.  The  notice  given 
claimed  interest  at  seven  per  cent,  which  was  one  per  cent 
more  than  the  company  were  entitled  to  demand,  and  the 
plaintiff's  failure  to  pay  the  excessive  amount  demanded  did 
not  work  a  forfeiture  of  the  policy:  Nowell  v.  Wentworth,  58 
N.  H.  319. 

Judgment  for  the  plaintiff. 


Insurance  —  Forfeiture  of  Policy  for  Non-payment  of  Premiums.  — 
The  failure  of  the  assured  to  pay  a  note  given  by  him  for  an  unpaid  premium 
does  not  deprive  him  of  the  right  to  a  paid-up  policy  to  which  he  was  en- 
titled by  the  original  contract:  Soutliern  etc.  Ins.  Co.  v.  Montague,  84  Ky. 
653;  4  Am.  St.  Rep.  218;  Jones  v.  Life  Ass'n  etc.,  83  Ky.  75.  The  receipt  of 
premiums  in  arrears  by  an  agent  will  revive  a  lapsed  policy:  Metropolitan 
etc.  Ins.  Co.  v.  McOrath,  52  N.  J.  L.  358.  A  paid-up  policy  of  life  insur- 
ance may  be  forfeited  by  non-payment  of  interest  on  premium  notes:  HoU 
man  v.  Continental  etc.  Ins.  Co.,  54  Conn.  195;  1  Am.  St.  Rep.  97,  and  note; 
Fowler  V.  Metropolitan  etc.  Ins.  Co.,  116  N.  Y.  389. 

Insurance  —  Construction  of  Policy  —  Forfeitures.  — Forfeitures  are 
not  favored  in  law:  Phoenix  Ins.  Co.  v.  Tomlinson,  125  Ind.  84;  21  Am.  St. 
Rep.  208,  and  note.  Insurance  policies  are  to  be  construed  according  to  the 
intent  of  the  parties:  Continental  Ins.  Co.  v.  Kyle,  124  Ind.  132;  19  Am.  St. 
Rep.  77,  and  note;  West  v.  Citizens'  etc.  Ins.  Co.,  27  Ohio  St.  1;  22  Am.  Repw 
^2\)i;  Ripley  v.  JiJtna  Ins.  Co.,  30  N.  Y.  136;  86  Am.  Dec.  362,  and  note. 
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Allen  v.  Colburit. 

[65  New  Hampshire,  37.1 

•>  • 

Lachss.  — The  Failurb  of  the  Hbirs  at  Law  or  a  Decbdeht  to  Claiw 
THEIR  Interest  in  his  Estate  for  twenty-three  years,  during  which, 
time  hia  property  has  been  used  and  controlled  by  another  a«  hia  own,. 
precludes  them  from  afterwards  aaserting  their  claims  thereto. 

W.  W.  Bailey,  for  the  appellant. 

E.  S.  and  H.  A.  Cutter^  for  the  appellee. 

Allen,  J.  At  common  law,  the  right  and  title  of  the  wifeV 
personal  estate  was  in  the  husband  by  virtue  of  the  marriage. 
By  the  act  of  1846  (Laws  1846,  c.  327),  the  wife  became  en- 
titled to  hold  and  enjoy  in  her  own  right  property  of  which  she 
was  seised  and  possessed  before  marriage,  and  which,  by  ante- 
nuptial contract,  it  was  agreed  should  be  so  held,  and  any 
property  conveyed,  devised,  or  bequeathed  to  her,  to  be  so  held 
free  from  the  interference  of  her  husband.  And  on  the  death' 
of  the  wife,  intestate,  by  section  7  of  the  same  act,  all  personal 
property  so  held  by  her  vested  in  the  husband. 

The  ancestress,  Elizabeth  Marshall,  died  intestate  in  1862, 
an(^  her  estate  must  be  distributed  according  to  the  laws  of 
distribution  then  in  force,  unless  the  claimants,  by  some  act 
or  omission  of  their  own,  have  waived  the  right  to  their  shares. 
By  the  married  woman's  act  of  1860,  the  wife  was  entitled  ta 
hold  to  her  own  use,  free  from  the  control  of  her  husband,  all 
property  given,  conveyed,  bequeathed  to,  or  inherited  by  her, 
if  not  occasioned  by  the  payment  or  pledge  of  the  husband's 
property.  But  this  act  did  not,  by  retrospective  operation,  in- 
clude property  received  and  held  by  the  wife  before  its  enact- 
ment, and  the  title  to  that  part  of  the  property  in  question,  so 
received  by  Mrs.  Marshall,  on  her  dying  intestate,  vested  at 
once  in  the  husband,  and  her  next  of  kin  have  no  claim  to  it; 
Atherlon  v.  McQuesten,  46  N.  H.  205;  Sanborn  v.  Batchelder^ 
61  N.  H.  426,  431. 

Whether  the  common-law  right  of  the  husband  in  the  prop- 
erty left  by  his  deceased  wife  was  repealed  by  the  act  of  I860,. 
and  for  that  reason  the  five  hundred  dollars,  with  its  accumu- 
lations, received  by  Mrs.  Marshall  after  that  statute  was  in 
force,  should  have  been  distributed  to  her  next  of  kin,  need 
not  here  be  considered.  Upon  her  death,  in  1862,  her  husband 
was  appointed  administrator,  and  took  possession  of  her  prop- 
erty; and  during  all  the  time  since,  to  his  death,  in  1885,  a- 
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-period  of  twenty-three  years,  the  plaintiff  and  other  heirs  of 
the  decedent,  in  full  view  of  the  estate,  and  with  knowledge 
of  all  facts  affecting  their  interest,  including  the  possession, 
^ise,  and  control  of  the  property  by  the  husband  as  his  own, 
iiave  made  no  claim  to  it,  nor  any  part  of  it,  until  after  his 
"death.  To  allow  their  claim  now,  after  such  laches,  would  be 
unjust  to  the  representatives  of  the  deceased  husband,  and  in- 
equitable in  the  highest  degree:  Hatch  v.  Kelly,  63  N.  H.  29. 
Decree  of  probate  court  affirmed. 


Laches.  —  One  who  has  the  right  or  capacity  to  sne,  and  neglects  to  do  so 
^or  twenty  years,  is  thereby  deprived  of  such  right:  Woodntock  etc.  Co.  ▼. 
FulUnioider,  87  Ala.  584;  13  Am.  St.  Rep.  73,  and  note.  A  failure  to  sue  on 
a  bond  of  indemnity  for  twenty-three  years  bars  such  right:  Thompson  t. 
Smith,  7  Gratt.  112;  54  Am.  Dec.  126,  and  note.  Courts  of  equity  will  only 
grant  relief  in  case  the  application  is  made  without  unreasonable  delay: 
■Or eat  West  etc.  Co.  v.  iVoodmas  etc.  Co.,  12  Col.  460;  Moore  v.  SHver  etc  Co., 
.104  N.  C.  534;  Day  v.  Cole,  65  Mich.  154. 


Weeks  v.  Harriman. 

[65  New  Haupshibe,  9L] 
jCTnaMBwr  Rendered  in  Another  Stat«  Refcsino  to  Allow  a  Set-off 
pleaded  by  the  defendant  because  of  the  operation  of  the  statute  of  limi- 
tations of  such  state  is  conclusive  against  the  maintenance  in  this  state 
■  of  an  action  for  the  same  matters  which  had  been  attempted  to  be  used 
as  a  set-ofif. 

/.  W.  Remickj  and  Aldrich  and  Remick,  for  the  plaintiff. 

H.  W.  Lund,  for  the  defendant. 

Allen,  J.  The  Vermont  judgment  pleaded  here  in  bar  of 
the  maintenance  of  the  action  was  rendered  by  a  court  hav- 
ing jurisdiction  of  the  parties  and  cause  of  action,  and  in  the 
regular  course  of  procedure,  upon  a  plea  of  the  statute  of  limi- 
tations in  bar  of  the  plaintiff's  right  of  action.  Such  a  judg- 
ment, conclusive  against  the  plaintiff's  right  of  action  in 
Vermont,  where  it  was  rendered,  is  conclusive  everywhere, 
when  pleaded  in  a  suit  between  the  same  parties  and  on  the 
same  cause  of  action.  The  fact  that  the  judgment  was  ren- 
dered upon  the  plea  of  the  statute  of  limitations  alone  does 
mot  make  it  any  less  conclusive  in  character.  The  plaintiff's 
■claim  was  merged  in  the  judgment  by  which  its  further  prose- 
cution is  barred:  Sanderson  v.  Peabody,  58  N.  H.  116,  119. 

Judgment  for  the  defendant. 


22  State  v.  Hinman.  [N.  H^ 

JtTDGMBNTS  OF  SiSTER  StATES,  CONCLtJSIVENESS  OP.  —  A  COUrt  will  treat 
a  foreign  judgment  as  would  the  state  where  it  was  rendered:  Oriffin  v.  Enton, 
27  111.  379;  81  Am.  Dec.  233,  and  note.  A  judgment  entered  in  another  stat*^ 
is  entitled  to  full  faith  and  credit  here:  Scott  r.  Coleman,  5  Litt  349;  15  Aau. 
Dec.  71(  and  note. 


State  v.  Hinman. 

[65  New  Hampshire,  103.] 

CoNSTiTtrnoNAl.  Law.  — A  statute  which  selects  particular  individuals  from 
a  class  or  locality,  and  subjects  them  to  peculiar  rules,  or  imposes  upon 
them  special  obligations  or  burdens,  from  which  others  in  the  same  class 
or  locality  are  exempt,  is  unconstitutional. 

CJoNSTiTxrnoNAL  Law.  —  License  Fee  cannot  be  imposed  upon  persons  whil» 
others  of  the  same  class  or  profession  are  exempt  under  similar  circum- 
stances and  conditions. 

Constitutional  Law.  —  Statute  Prohibiting  Any  Person  from  Pbac- 
TiciNQ  Dentistry  unless  he  has  received  a  dental  degree  from  some 
college  or  a  license  from  a  dental  society,  but  exempting  from  its  pro- 
visions persons  who  have  resided  or  practiced  their  profession  in  the 
town  or  city  of  their  present  residence  during  all  the  time  since  January 
1,  1875,  or  who  reside  out  of  the  state  and  are  called  upon  to  attend 
patients  within  it,  is  unconstitutional  and  void,  because  it  discriminates 
against  persons  engaged  in  the  same  business  or  profession. 

Calvin  Page^  for  the  defendant. 

Samuel  W.  Emery,  for  the  state. 

Clark,  J.  This  is  an  indictment  under  chapter  132,  Gen- 
eral Laws,  for  practicing  dentistry  without  a  dental  degree  or 
license.  The  respondent  demurred  upon  the  ground  that  the 
statute  is  unconstitutional. 

The  object  of  the  statute  upon  which  the  indictment  is 
founded  is  to  secure  the  possession  of  the  requisite  skill  and 
learning  by  practitioners  of  medicine,  surgery,  and  dentistry. 
The  possession  of  such  special  qualifications  as  to  knowledge 
and  skill  is  so  essential  to  the  protection  of  the  lives,  health, 
and  comfort  of  the  people  of  the  state  that  it  cannot  be 
doubted  that  it  is  within  the  power  of  the  legislature  to  secure 
it  by  the  enactment  of  such  reasonable  conditions  as  are  cal- 
culated to  exclude  from  practice  those  unfitted  therefor:  Hew- 
itt V.  Charier,  16  Pick.  353;  State  v.  State  Med.  Ex.  Board,  32 
Minn.  324;  50  Am.  Rep.  575;  Eastman  v.  State,  109  Ind.  278 j 
58  Am.  Rep.  400. 

Is  the  statute  repugnant  to  the  federal  or  state  constitution 
in  any  of  its  provisions?  It  is  contended  that  it  is  in  viola- 
tion of  section  2  of  article  4  of  the  constitution  of  the  United 
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States,  and  of  section  1  of  the  fourteenth  amendment  to  the 
constitution,  because  it  discriminates  against  persons  engaged 
in  the  same  business  or  profession,  and  denies  to  them  the 
equal  protection  of  the  laws;  and  that  it  is  in  violation  of 
article  2,  part  1,  of  the  state  constitution,  which  declares  that 
all  men  have  the  natural,  essential,  and  inherent  right  of  ac- 
quiring and  possessing  property,  and  seeking  and  obtaining 
happiness. 

Section  3  of  chapter  132,  General  Laws,  upon  which  the  in- 
dictment is  founded,  provides  that  "it  shall  not  be  lawful  for 
any  person  who  is  not  duly  authorized  to  practice  medicine  or 
surgery  to  practice  dentistry,  unless  such  person  has  received 
a  dental  degree  from  some  college,  university,  or  medical 
school  authorized  to  confer  the  same,  or  shall  have  obtained  a 
license  from  the  New  Hampshire  Dental  Society."  Section  6 
provides  that  "  each  person  receiving  a  license,  upon  examina- 
tion, shall  pay  for  the  use  of  the  society  granting  the  same  the 
sum  of  five  dollars;  upon  diploma,  one  dollar."  Section  8 
declares  that  "the  provisions  of  the  preceding  sections  shall 
not  apply  to  persons  who  have  resided  and  practiced  their 
profession  in  the  town  or  city  of  their  present  residence  dur- 
ing all  the  time  since  January  1,  1875,  nor  to  physicians 
residing  out  of  the  state  when  called  into  the  state  for  consul- 
tation with  duly  licensed  physicians,  or  to  attend  upon  patients 
in  the  regular  course  of  business." 

While  the  power  of  the  legislature  to  impose  restrictions 
upon  the  exercise  of  certain  trades  and  professions  for  the 
protection  of  the  public  is  unquestioned,  it  must  be  exercised 
in  conformity  with  the  constitutional  requirement  that  such 
restrictions  must  operate  equally  upon  all  persons  pursuing 
the  same  business  or  profession  under  the  same  circumstances. 
The  constitutionality  of  a  statute  cannot  be  sustained  which 
selects  particular  individuals  from  a  class  or  locality,  and 
subjects  them  to  peculiar  rules,  or  imposes  upon  them  special 
obligations  or  burdens,  from  which  others  in  the  same  locality 
or  class  are  exempt:  Cooley's  Constitutional  Limitations, 
391.  The  imposition  of  special  restrictions  or  burdens,  or  the 
granting  of  special  privileges  to  persons  engaged  in  the  same 
business  under  the  same  circumstances,  is  in  contravention 
of  the  equal  right  which  all  can  claim  in  the  enforcement  of 
the  laws  and  in  the  enjoyment  of  liberty  and  the  right  of  ac- 
quiring and  possessing  property. 

If  the  statute  had  declared  that  its  provisions  should  not 
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apply  to  persons  practicing  their  profession  in  the  city  of  Con- 
cord, such  an  arbitrary  discrimination  would  be  clearly  repug- 
nant to  the  principle  of  constitutional  equality.  The  exemption 
of  all  physicians,  surgeons,  and  dentists  residing  and  practicing 
their  profession  in  Concord  from  the  burden  of  procuring  and 
paying  for  a  license,  and  the  subjection  of  all  other  persons 
practicing  the  same  professions  elsewhere  in  the  state  to  the 
expense  of  purchasing  a  license,  would  be  a  palpable  viola- 
tion of  constitutional  rights.  The  exemption  of  the  statute 
of  persons  who  have  resided  and  practiced  their  profession  in 
the  town  or  city  of  their  present  residence  during  all  the  time 
since  January  1, 1875,  or  during  all  the  time  from  January  1, 
1875,  to  January  1,  1879,  from  its  operation,  is  no  less  in  con- 
flict with  constitutional  provisions.  By  an  arbitrary  test, 
having  no  reference  to  skill,  learning,  or  fitness  for  the  practice 
of  the  profession,  certain  persons  are  exempted  from  the  pay- 
ment of  a  license  fee  to  which  others  of  equal  and  perhaps 
superior  acquirements  and  experience  are  subjected.  It  is  a 
discrimination  founded  solely  upon  the  accidental  circum- 
stance of  residence  or  of  a  change  of  residence,  and  falls 
within  the  prohibition  of  the  constitution. 

The  village  of  Penacook  is  partly  within  the  limits  of  the 
city  of  Concord  and  partly  in  the  town  of  Boscawen.  Suppose 
that  on  January  1,  1875,  two  persons,  neither  of  whom  had 
received  a  dental  degree,  were  residing  and  practicing  dentis- 
try in  that  part  of  the  village  of  Penacook  within  the  limits 
of  Concord;  they  continued  in  practice  there  until  January  1, 
1878,  when  both  changed  their  place  of  residence,  one  remov- 
ing a  distance  of  six  miles  to  the  city  of  Concord,  and  the 
other  removing  a  distance  of  a  few  rods  to  the  Boscawen  por- 
tion of  the  village  of  Penacook,  and  both  have  continued  the 
practice  of  their  profession  in  their  respective  places  of  resi- 
dence ever  since;  under  the  provisions  of  the  statute,  the  dentist 
who  had  removed  his  residence  six  miles  is  not  required  to 
procure  a  license,  while  the  one  who  has  removed  a  distance 
of  a  few  rods  is  compelled  to  submit  to  an  examination  and 
pay  a  license  fee  of  five  dollars  to  enable  him  to  continue  the 
practice  of  his  profession,  because  he  changed  his  residence 
from  Concord  to  Boscawen. 

The  statute  also  discriminates  against  citizens  of  other 
states.  It  does  not  apply  to  persons  residing  and  practicing 
their  profession  in  the  same  town  or  city  in  this  state  from 
January   1,  1875,  to  January  1,  1879;    whereas  persons  who 
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have  resided  and  practiced  their  profession  continuously  since 
January  1,  1875,  in  the  same  town  or  city  in  another  state  are 
required,  upon  removing  to  this  state,  to  procure  a  license  to 
practice  their  profession. 

The  constitutional  objection  to  the  statute  is,  that  it  im- 
poses a  burden  of  a  license  fee  upon  certain  persons,  and  ex- 
empts others  of  the  same  class  and  profession  under  similar 
circumstances  and  conditions:  Soon  Hing  v.  Crowley,  113 
U.  S.  703;  Yicl  Wo  v.  Hopkins,  118  U.  S.  356. 

Demurrer  sustained.  

SuBSTAXTTALLT  THK  SAME  QUESTION  involved  in  this  case  was  again  pre- 
sented for  the  consideration  of  the  supreme  court  of  New  Hampshire  in  the 
case  of  State  v.  Pennoyer,  65  N.  H.  113.  In  the  latter  case  the  defendant,  be- 
ing indicted  for  practicing  medicine  without  a  license,  moved  to  quash  the 
indictment.  The  statute  involved  and  the  reasons  influencing  the  decision  of 
the  court  are  fully  stated  in  its  opinion,  which  was  as  follows:  — 

"  Carpenter,  J .  'It  shall  not  be  lawful  for  any  person  to  practice  medicine, 
....  unless  such  person  shall  have  obtained  a  license  from  some  medical 
society  organized  under  the  laws  of  this  state 

"  '  Every  medical  society  organized  under  the  laws  of  this  state  shall  .... 
elect  a  board  of  censors,  consisting  of  three  members,  ....  which  board 
shall  have  authority  to  examine  and  license  persons  to  practice  medicine. 
....  The  board  shall  issue  licenses,  without  examination,  to  all  persons  who 
furnish  evidence  by  diploma  from  some  medical  school  authorized  to  confer 
degrees  in  medicine,  ....  when  said  board  is  satisfied  that  the  person  pre- 
senting such  diploma  has  obtained  it  after  pursuing  some  prescribed  course 
of  study,  and  upon  due  examination 

"  '  Each  person  receiving  a  license,  upon  examination,  shall  pay  for  the  use 
of  the  society  granting  the  same  the  sura  of  five  dollars;  upon  diploma,  one 
dollar. 

"  '  If  any  person  shall  practice  medicine  ....  without  being  duly  author- 
ized as  provided  in  this  chapter,  ....  he  shall  be  punished  by  fine  of  not 
more  than  three  hundred  dollars  for  each  oflFense. 

•'  'The  provisions  of  the  preceding  sections  shall  not  apply  to  persons  who 
have  resided  and  practiced  their  profession  in  the  town  or  city  of  their  pres- 
ent residence  during  all  the  time  since  January  1,  1875,  nor  to  physicians  re- 
siding out  of  the  state  when  called  into  the  state  for  consultation  with  duly 
licensed  physicians,  or  to  attend  upon  patients  in  the  regular  course  of  busi- 
ness': Gen.  Laws,  c.  1.32,  sees.  1,  2,  6-8. 

"The  General  Laws  (by  which  chapter  18,  Laws  of  1875,  was  repealed) 
took  effect  January  1,  1879:  Gen.  Laws,  c.  291,  sees.  1-14.  All  physicians, 
«xcept  those  who  practiced  all  the  time  between  January  1,  1875,  and  Janu- 
ary 1,  1879.  and  during  that  period  did  not  remove  from  one  town  to  another, 
are  required  to  obtain  a  license,  and  pay  therefor  five  dollars  or  one  dollar, 
according  as  it  may  be  issued  upon  examination  or  upon  diploma. 

"The  law  cannot  discriminate  in  favor  of  one  citizen  to  the  detriment  of 
another.  The  principle  of  equality  pervades  the  entire  constitution.  The 
Bill  of  Rights  declares  expressly  that  all  government  is  '  instituted  for  the 
general  good,  for  the  common  benefit,  protection,  and  security  of  the  whole 
community,  and  not  for  the  private  interests  or  emolument  of  any  one  man. 
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family,  or  class  of  men ';  that  '  every  member  of  the  community  has  a  right  to 

be  protected  by  it  in  the  enjoyment  of  his  life,  liberty,  and  property 

is  therefore  bound  to  contribute  his  share  in  the  expense  of  such  protection,* 
and  is  'entitled  to  a  certain  remedy  by  having  recourse  to  the  laws  for  all 
injuries  he  may  receive  in  his  person,  property,  or  character  *:  Bill  of  Rights, 
arts.  1,  10,  12,  14.  AH  the  declarations  of  right  are  imbued  with  the  same 
spirit.  With  them  the  body  of  the  constitution  is  in  full  conformity.  To 
secure  to  all  as  perfect  equality  of  privilege  and  of  burden  as  human  wis- 
dom permits  was  the  chief  end  sought  by  the  framers  of  the  instrument. 
To  this  all  other  purposes  were  incidental  and  subordinate.  'The  Bill  of 
Rights  is  a  bill  of  their  equal  private  rights,  reserved  by  the  grantors  of  pub- 
lic power  ':  State  v.  Express  Co.,  60  N.  H.  250.  'The  reservations  could  not 
be  more  clearly  expressed.     If  the  right  of  equality  is  not  secured  by  them, 

it  can  never  be  secured  by  any  written  instrument The  legal  value 

of  the  reservations  is  in  their  ability  not  to  suggest  or  advocate  a  theory  of 
human  rigli'?,  but  to  carry  a  theory  into  practical  effect,  and  insura  tli» 
enjoyment  of  the  rights  reserved  ':  Oould  v.  Raymond,  59  N.  H.  276. 

"All  taxation  must  be  equal:  Opinion  of  the  Justices,  4  N.  H.  565;  Smith 
V.  Burley,  9  N.  H.  423,  437;  Morrison  t.  Manchester,  58  N.  H.  53S,  548,  550; 
Edes  V.  Boardman,  58  N.  H.  580;  Carpenter  v.  Dallon,  58  N.  H.  615;  First 
National  Bank  v.  Concord,  59  N.  H.  75,  77,  78;  Berry  v.  Windham,  59  N.  H. 
288;  Robinson  v.  Dover,  59  N.  H.  521;  Railroad  v.  StaU,  60  N.  H.  87,  94; 
Mills  Co.  V.  Location,  60  N.  H.  156;  Stale  v.  Express  Co.,  60  N.  H.  219;  Society 
V.  Manchester.  60  N.  H.  342,  347;  Curry  v.  Spencer,  61  N.  H.  624;  60  Am. 
Rep.  337;  Telephone  Co.  v.  State,  63  N.  H.  167,  169;  Railroad  v.  State,  6$ 
N.  H.  571,  573;  Boody  v.  Watson,  64  N.  H.  162;  HoU  v.  Antrim,  64  N.  H. 
284.  This  is  merely  an  example  of  the  universal  equality  of  right  which  tlie 
constitution  secures  to  all.  The  legislature  cannot,  by  special  act,  authorize 
a  particular  guardian  of  a  minor  to  make  a  valid  conveyance  of  his  ward's 
estate,  because  the  exercise  of  such  a  power  by  the  legislature  'is  in  its 
nature  both  legislative  and  judicial,'  and  'under  our  institutions  all  men  are 
viewed  as  equal,  entitled  to  enjoy  equal  privileges,  and  to  be  governed  by 
equal  laws.  If  it  be  fit  and  proper  that  license  should  be  given  to  one  guar- 
dian, under  particular  circumstances,  to  sell  the  estate  of  his  ward,  it  is  fife 
and  proper  that  all  other  guardians  should,  under  similar  circumstances, 
have  the  same  license.  This  is  the  very  genius  and  spirit  of  our  institutions ': 
Opinion  of  the  Justices,  4  N.  H.  572,  573.  For  similar  reasons  the  legisla- 
ture cannot  grant  a  new  trial  in  a  particular  action.  Such  an  act  is  '  not  to 
promulgate  an  ordinance  for  a  whole  class  of  rights  in  the  community,  but  to 
make  the  action  of  a  particular  individual  an  exception  to  all  standing  laws 
on  the  subject  in  controversy,'  'An  act  which  operates  on  the  rights  or 
property  of  only  a  few  individuals  without  their  consent  is  a  violation  of  the 
equality  of  privileges  guaranteed  to  every  subject ':  Merrill  v.  Sherburne,  1 
N.  H.  199,  212,  214,  215;  8  Am.  Dec.  52;  Clark  v.  Clark,  10  N.  H.  380^ 
385;  34  Am.  Dec.  165.  It  cannot  authorize  the  foreclosure  of  a  mortgage  by 
a  method  not  applicable  to  other  like  mortgages:  Railroad  v.  Elliot,  52  N.  H. 
387,  393,  400);  require  or  empower  some  towns,  and  not  others,  to  relieve 
federal  military  conscripts  from  the  performance  of  their  public  duty  by  the 
payment  of  money;  or  compel  some  jurors  to  perform  jury  service  for  less 
compensation  than  is  paid  to  others  for  the  same  service:  Bowles  v.  Landaff^ 
69  N.  H.  164,  194,  195;  Oould  v.  Raymond,  59  N.  H.  260,  277,  278.  No  one 
citizen  or  class  of  citizens  can  by  law  be  charged  with  the  performance  of 
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tinties  or  subjected  to  burdens  not  by  law  made  incumbent  upon  all  other 
citizens  in  tbe  same  circumstances. 

"The  fourteenth  amendment  of  the  constitution  of  the  United  States,  pro- 
viding that  'no  state  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States,  ....  nor  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  laws,'  adds 
nothing  to  the  rights  and  liberties  of  the  citizens  of  this  state.  It  merely 
confirms  to  them  by  federal  sanction  the  rights  secured  by  the  action  of 
their  ancestors  a  century  ago.  It  has  wrought  no  change  in  the  law  of  th» 
state.  An  enactment  obnoxious  to  this  provision  of  the  national  constitutiott 
is,  in  New  Hampshire,  no  more  ineffective  than  it  would  be  in  its  absence. 

"The  decisions  of  the  federal  court  are  conclusive  on  the  question  of  the 
validity  of  statutes  under  the  federal  constitution,  and  are  authority  to  be 
weighed  on  the  question  of  their  validity  under  the  constitution  of  the  state. 
In  Missouri  v.  Letvis,  101  U.  S.  22,  31,  the  court  say  the  amendment  'ha» 
respect  to  persons  and  classes  of  persons.  It  means  that  no  person  or  cla8» 
of  persons  shall  be  denied  the  same  protection  of  the  laws  which  is  enjoyed 
by  other  persons  or  other  classes  in  the  same  place  and  under  like  circum- 
stances.' In  Barhier  v.  Connolly,  113  U,  S.  31,  62,  the  court  say  the  Four- 
teenth Amendment  'undoubtedly  intended  not  only  that  there  should  be  no- 
arbitrary  deprivation  of  life  or  liberty,  or  arbitrary  spoliation  of  property, 
but  that  equal  protection  and  security  should  be  given  to  all  under  like  cir- 
cumstances in  the  enjoyment  of  their  personal  and  civil  rights;  that  all  per- 
sons should  be  equally  entitled  to  pursue  their  happiness  and  acquire  and 
enjoy  property;  that  they  should  have  like  access  to  the  courts  of  the  coun- 
try for  the  protection  of  their  persons  and  property,  the  prevention  and 
redress  of  wrongs,  and  the  enforcement  of  contracts;  that  no  impedimeni 
should  be  interposed  to  the  pursuits  of  any  one,  except  as  applied  to  the 
same  pursuits  by  others  under  like  circumstances;  that  no  greater  burdens 
should  be  laid  upon  one  than  are  laid  upon  others  in  the  same  calling  and 

condition Class  legislation  discriminating  against  some  and  favoring 

others  is  prohibited,  but  legislation  which,  in  carrying  out  a  public  purpose, 
is  limited  in  its  application,  if  within  the  sphere  of  its  operation  it  affect* 
alike  all  persons  similarly  situated,  is  not  within  the  amendment.'  It  was 
accordingly  held  that  a  municipal  ordinance  prohibiting  washing  and  ironing 
in  public  laundries  during  certain  hours  within  certain  territorial  limit* 
was  not  invalid:  See  also  Soon  Hinq  v.  Crowley,  113  U.  S.  703,  708,  709. 
But  an  ordinance  regulating  laundries,  which  confers  iipon  the  municipal 
officers  an  arbitrary  power  to  give  or  withhold  consent  for  persons  to  carry 
on  the  business  without  regard  to  their  competency,  —  which  makes  arbi- 
trary discrimination  founded  on  difference  of  race  between  persons  otherwise 
in  similar  circumstances, — is  a  violation  of  the  Fourteenth  Amendment: 
Yick  Wo  V.  Hopkins,  118  U.  S.  356.  In  Hayea  v.  Missouri,  120  U.  S.  68,  it 
was  held  that  a  statute  allowing  the  state  in  capital  cases  fifteen  peremptory- 
challenges  to  jurors  in  cities  having  a  population  of  over  one  hundred  thou- 
sand, while  only  eight  are  allowed  in  other  places,  is  not  obnoxious  to  the 
amendment.  The  court  say  (page  71):  'The  fourteenth  amendment  to  the 
constitution  of  the  United  States  does  not  prohibit  legislation  which  is  lim- 
ited either  in  the  objects  to  which  it  is  directed,  or  by  the  territory  with  a 
which  it  is  to  operate.  It  merely  requires  that  all  persons  subjected  to  such, 
legislation  shall  be  treated  alike,  under  like  circumstances  and  conditions, 
both  in  the  privileges  conferred  and  in  the  liabilities  imposed.*  In  Minne- 
apoUs  R'y  Co.  v.  Btchwith,  129  U.  S.  26,  29,  30,  the  doctrine  of  the  foregoing 
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■cases  is  affirmed.  'Equality  of  protection,'  says  Field,  J.,  'implies  not 
merely  equal  accessibility  to  the  courts  for  the  prevention  or  redress  of 
wrongs  and  the  enforcement  of  rights,  but  equal  exemption  with  others  ia 
like  condition  from  charges  and  liabdities  of  every  kind.' 

"The  preservation  of  the  life  and  health  of  the  people  is  one  of  the  chief 
«nds  of  government.  The  power  of  the  legislature  to  regulate  the  practice 
of  medicine  by  general  laws  applicable  to  all  who  engage  in  it  is  as  unques- 
tionable as  its  authority  to  adopt  measures  tending  to  suppress  the  sources 
•of  disease,  to  avert  the  spread  of  contagion,  prevent  the  adulteration  of  pro- 
visions, the  sale  of  unwholesome  food,  and  to  legislate  in  various  other  par- 
ticulars for  the  protection  of  the  public  health:  Gen.  Laws,  c.  111-113,  122, 
125-127,  129,  133;  State  v.  Campbell,  64  N.  H.  402;  StaU  v.  MarsJuiU,  64 
N.  H.  549;  State  v.  Hinman,  65  N.  H.  103;  ante,  p.  22. 

"  The  purpose  of  the  statute  is  to  protect  the  public  from  the  imposture  and 
fraud  of  quacks  and  charlatans:  Gage  v.  Censors,  63  N.  H.  92,  94;  56  Am.  Rep. 
492.  To  this  end  all  who  practice  medicine,  and  have  not  either  obtained 
■a  license  or  resided  and  practiced  in  some  one  town  of  the  state  during  the 
prescribed  period,  are  subjected  to  a  fine.  Practitioners  are  divided  into  two 
classes:  (1)  those  who  have  and  (2)  those  who  have  not  resided  continuously 
in  some  one  town  of  the  state  during  the  four  years  beginning  January  1, 
1875.  The  latter  class  must,  while  the  former  need  not,  pay  five  dollars,  or 
-one  dollar  each,  as  the  case  may  be,  for  a  license,  in  order  to  continue  their 
business.  If  all  physicians  alike,  as  well  those  who  have  as  those  who 
^ave  not  resided  and  practiced  during  the  specified  period  in  a  single  town, 
were  required  to  procure  and  pay  for  a  license,  it  may  be  that  the  statute 
■would  be  open  to  no  constitutional  objection:  State  v.  Oreen,  112  lud.  462; 
State  V.  Dent,  25  W.  Va.  I.  Whether  it  would  or  not  is  not  now  the 
question.  The  present  objection  is  not  to  the  rule  of  evidence  by  which  the 
statute  requires  qualification  to  practice  to  be  determined.  It  is  not  that 
residence  and  practice  during  the  specified  time  in  one  place  is  made  sufficient 
■evidence  of  fitness, —  equivalent  to  a  diploma, —  rendering  an  examinatioa 
tinnecessary.  It  is,  that  of  those  physicians  who  are  declared  by  the  stat- 
ute, or  under  its  provisions  are  found,  qualified  to  practice,  some  are  and 
others  are  not  subjected  to  the  burden  of  obtaining  a  license.  Exemption 
from  the  burden  is  made  to  depend,  not  upon  integrity,  education,  and  medi- 
cal skill,  but  upon  a  continuous  dwelling  in  one  place  for  a  certain  time. 
The  test  is  not  merit,  but  unchanged  residence.  It  is  an  arbitrary  discrimi- 
nation permitting  some  and  forbidding  others  to  carry  on  their  business,  with- 
out regard  to  their  competency  or  to  any  material  difference  in  their  situation. 
For  the  right  to  continue  the  pursuit  of  his  profession,  one  physician  is  not, 
while  another,  his  neighbor,  who  may  be  his  equal  or  superior  in  learning, 
experience,  and  ability,  is,  required  to  pay  five  dollars.  This  is  not  the 
-equality  of  the  constitution.  The  magnitude  of  the  unequal  burden  is  not 
material.  If  any  inequality  were  permissible,  the  discrimination  might  be 
tnade  prohibitory,  and  a  monopoly  of  the  business  given  to  physicians  who 
have  resided  in  a  town  or  city  for  a  specified  time:  State  v.  Express  Co.,  60 
N.  H.  219,  263;  McCuOoch  v.  Maryland,  4  Wheat  316,  427,  431,  432. 

"Indictment  quashed." 

In  StaU  V.  Creditor,  44  Kan.  565,  21  Am.  St.  Rep.  .^06,  in  which  the 
principal  case  is  cited  and  distinguished,  the  court  decided  that  the  legisla- 
ture had  power  to  regulate  the  practice  of  dentistry  and  to  prescribe  the 
qualifications  of  those  seeking  to  practice,  and  that  a  statute  was  not  oucoa- 
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stitutional,  as  unduly  discriminating  between  persons  or  classes,  because  it. 
exempts  those  engaged  in  the  practice  of  dentistry  within  the  state  at  tbe- 
time  of  its  enactment  from  the  necessity  of  obtaining  a  diploma  from  a  dental 
college,  and  requires  such  diploma  from  all  others.  To  the  same  effect  is- 
OosHell  T.  State,  52  Ark.  228. 


Eastman  v.  Provident  Mutual  Relief  Ass'n. 

[65  Nsw  Hahfsbibb,  176] 

Rkforhation  of  a  Contract  on  Account  of  a  Mistake  of  Law  will  be  de- 
creed, if  it  does  not  express  what  the  parties  intended  it  should,  owing 
to  their  mutual  misapprehension  of  the  legal  effect  of  the  language  used 
therein. 

Principal  and  Agent.  —  Onk  Adopting  and  Receiving  the  Benefits  of- 
THE  Representations  of  another  must  accept  their  burdens. 

Suit  in  equity  to  reform  a  certificate  of  membership  in  a 
life  insurance  association  issued  to  one  Gigar.  The  applica- 
tion for  the  policy  was  made  to  defendant's  clerk,  who  was 
also  one  of  its  trustees,  authorized  to  approve  applications. 
The  applicant  asked  this  clerk  what  would  be  the  effect  if  no 
beneficiary  were  named  in  the  certificate,  and  on  being  in- 
formed that  it  would  then  be  payable  to  his  administrator  as 
a  part  of  his  estate,  replied  that  was  what  he  desired.  The 
certificate  was  therefore  left  in  blank,  instead  of  making  it 
payable  to  his  administrator.  The  defendants  pleaded  in  bar 
a  judgment  at  law  between  the  game  parties.  The  plaintiff 
was  the  administrator  of  Gigar,  and  was  ignorant  of  the  con- 
versation between  the  decedent  and  the  clerk  until  the  present- 
suit  was  commenced. 

Sanborn  and  Hardy,  for  the  plaintiff. 

Daniel  Barnard  and  S.  B.  Page,  for  the  defendants. 

Carpenter,  J.  In  receiving  the  application,  Rogers  rep- 
resented the  defendants.  Both  parties  intended  to  make  the 
benefit  payable  to  Gigar's  administrator.  That  it  was  not 
made  payable  to  him  was  due  to  their  mutual  misapprehen- 
sion of  the  legal  effect  of  the  language  used  in  the  certificate: 
Eastman  v.  Provident  etc.  Ass^n,  62  N.  H.  555.  Equity  requires 
an  amendment  of  the  writing  that  will  make  the  contract  what 
the  parties  supposed  it  was  and  intended  it  should  be,  although 
their  mistake  is  one  of  law  and  not  of  fact:  Kennard  v.  George, 
AA  N.  H.  440,  446;  Leach  v.  Noyes,  45  N.  H.  364,  367;  Brown- 
V.  Glines,  42  N.  H.  160;  McCone  v.  Courser,  64  N.  H.  506, 508;. 
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Northrop  v.  Graves,  19  Conn.  548;  50  Am.  Dec.  264;  Stedwell 
V.  Anderson,  21  Conn.  139;  Woodbury  Savings  Bank  v.  Charter 
Oak  Ins.  Co.,  31  Conn.  517,  529. 

If  Rogers  had  in  fact  no  authority  to  receive  the  applica- 
tion, the  result  is  the  same.  By  issuing  the  certificate,  the 
defendants  ratified  his  action  in  taking  the  application.  They 
received  the  benefit  resulting  from  the  payment  by  Gigar  of 
his  admission  fees  and  assessments.  They  cannot  adopt  the 
part  of  Rogers's  doings  beneficial  to  them,  and  reject  the  rest- 
With  the  benefit  they  must  accept  the  burden.  They  are 
chargeable  with  knowledge  of  Rogers's  representations,  and 
with  notice  of  all  material  facts  known  to  him:  Hovey  v. 
Blanchard,  13  N.  H.  145,  149;  Beckwith  v.  Baxter,  3  N.  H.  67. 

A  certificate  may  properly  be  made  payable  to  a  member's 
administrator.  Such  an  appointment  is  not  inconsistent  with 
the  declared  object  of  the  association.  It  may  be  that  by 
making  it  so  payable,  a  member  can,  as  effectually  as  other- 
wise, secure  assistance  and  relief  to  his  beneficiary.  His  cred- 
itors may  be  the  persons  for  whom  he  wishes  to  provide. 

Whether  the  judgment  at  law,  rendered  long  before  the 
plaintiff  discovered  the  facts  upon  which  his  present  claim  for 
relief  is  founded,  is  a  bar  to  this  action  {Sanger  v.  Wood,  3 
Johns.  Ch.  416;  Washburn  v.  Great  Western  Ins.  Co.,  114  Mass. 
175)  is  a  question  which  need  not  be  determined.  The  judg- 
ment may  be  vacated  upon  the  plaintiff's  motion  in  the  trial 
court,  and  thereupon  there  will  be  a  decree  for  the  plaintiff. 


Equity  —  Reformation  or  Contracts.  —  A  court  of  equity  will  reform 
ft  contract  where  it  is  shown  that,  by  some  mistake,  it  does  not  express  the 
intention  of  the  parties:  Smith  v.  Jordan,  13  Minn.  264;  97  Am.  Dec.  232. 
A  mistake  of  law  will  be  relieved  against  in  equity,  where  it  is  gross  and  pal- 
pable: Dill  V.  Shahan,  25  Ala.  694;  60  Am.  Dec.  540,  and  note.  Equity  will 
relieve  against  a  mistake  of  law,  where  one  has  relied  upon  the  representa- 
tions of  another  upon  whom  be  had  a  right  to  rely  and  was  deceived:  Tom/p- 
kins  V.  Hollister,  60  Mich.  470. 

Principal  and  Agent — Ratification.  —  A  principal  ratifying  the  con- 
tract of  his  agent  adopts  it »«  toto;  he  cannot  ratify  the  part  beneficial  to  him 
and  reject  that  which  is  injurious:  Taylor  v.  Connor,  41  Miss.  722;  97  Am. 
Dec.  419,  and  note;  State  v.  Harrington,  100  Mo.  170.  Therefore,  by  adopt- 
ing the  contract  of  a  self-constituted  agent,  the  principal  becomes  liable  for 
the  frauds  and  misrepresentations  of  such  agent  committed  or  made  withia 
the  scope  of  his  assumed  authority:  Busdi  t.  Wilcox,  82  Mich.  336;  21  Am. 
St.  Rep.  563,  and  note. 
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TiBBETTS   V.    HORNB. 
[65  New  Hampshire,  242.) 

Fixtures  Become  Part  of  the  Realty  so  as  to  Pass  to  a  Bona  Fidb 
Purchaser  thereof  who  has  no  notice  of  the  interest  of  a  third  person 
therein. 

Agreement  that  Fixtures  shall  Retain  the  Character  of  Personal 
Property  cannot  be  enforced  against  a  bona  fide  purchaser  or  encum- 
brancer of  the  realty  having  no  notice  of  such  agreement. 

Fixtures.  —  Mortgagee  of  Chattels,  Who  Authorized  Them  to  be  An- 
nexed TO  the  Realty,  cannot  enforce  hia  mortgage  against  a  subse- 
quent bona  fide  mortgagee  of  such  realty  having  no  notice  of  the  first 
mortgage. 

Fixtures.  —  Record  of  a  Mortgage  of  Chattels  which  are  subsequently 
annexed  to  the  realty  does  not,  after  such  annexation,  give  it  any  no- 
tice to  a  purchaser  or  mortgagee  of  such  realty  of  the  rights  of  the  holder 
of  the  chattel  mortgage. 

Suit  to  enjoin  the  removal  of  a  steam-boiler,  smoke-stack, 
engine,  and  other  fixtures,  being  part  of  certain  realty  which 
the  plaintiff  held  under  mortgage  from  the  owner  thereof. 
The  defendant  claimed  under  a  prior  mortgage  including  the 
same  fixtures,  but  which  was  given  before  they  had  been  an- 
nexed to  the  land,  and  was  recorded  as  a  chattel  mortgage 
only,  and  the  defendants  knew  when  they  took  their  mortgage 
that  the  chattels  described  therein  were  to  be  put  in  a  mill, 
and  thus  made  part  of  the  realty. 

W.  S.  Pierce,  for  the  plaintifif. 

H.  V.  Moore  and  J.  A.  Edgerly,  for  the  defendant. 

Doe,  C.  J.  "  There  is  no  principle  of  public  policy  to  be  sub- 
served by  fostering  the  claim  of  one  man  to  the  enjoyment  and 
exercise  of  a  right  and  interest  in  and  over  the  real  estate  of 
another,  at  variance  with  the  record  title  and  apparent  owner- 
ship. But  on  the  other  hand,  the  policy  of  the  law  of  this 
state  is,  that  the  public  records  ....  should  show  the  true 

state  of  the  titles Whatever  may  be  the  rights  or  the 

nature  of  the  interest  in  respect  to  such  property  [buildings 
and  other  structures  placed  by  A  on  land  of  B]  as  between  the 
original  parties  to  the  contract,  ....  it  seems  to  be  well  set- 
tled that  a  builaing  erected  as  the  one  in  question  was  would 
become  a  fixture  and  a  part  of  the  freehold,  so  as  to  pass  by 
the  deed  of  the  owner  of  the  land  to  a  bona  fide  purchaser 
without  notice.  This  doctrine  has  been  fully  settled  in  Con- 
necticut: Prince  v.  Case,  10  Conn.  375;  27  Am.  Dec.  675.  To 
hold  a  different  doctrine  would  always  leave  the  purchaser  ia 
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doubt  as  to  the  true  state  of  the  title  to  the  property  wliich  he- 
was  purchasing,  or  the  nature  and  extent  of  the  claims  which 
third  persons  might  have  upon  it.  The  ....  records  would 
give  him  no  light  upon  the  subject.  The  principal  value  o' 
the  property  might  be  in  the  buildings,  and  the  purchase  made 
solely  with  reference  to  them,  and  yet,  after  the  bargain  was 
completed  and  the  consideration  paid,  he  might  find  that  a. 
third  party  owned  the  buildings":  Powers  v.  Dennison^  30  Vt. 
752,  756,  757. 

*'  The  defendant  Root  must  have  understood,  when  he  sold 
the  property  to  Shants  &  Co.,  that  they  intended  to  put  the 
property  to  use  in  advance  of  the  payment  of  the  price;  and 
from  the  kind  and  nature  of  the  property,  he  must  have  ex- 
pected that  in  its  use  it  must  necessarily  be  annexed  to  the 
realty  substantially  in  the  manner  in  which  it  was,  and 
thereby  become  apparently  a  parcel  of  the  realty.  What  he 
knew,  or  had  reason  to  suppose,  and  did  suppose,  was  to  he- 
done  with  the  property,  he  must  be  taken  to  have  consented 
to,  as  he  did  not  object.  Root,  therefore,  having,  by  implica- 
tion at  least,  if  not  expressly,  consented  that  the  property 
might  be  incorporated  with  the  realty  of  Shants  &  Co.  in  the 
manner  it  was,  and  they  thereby  beconae  clothed  with  the  ap- 
parent title  as  incident  to  their  record  title  to  the  real  estate,, 
whereby  the  mortgagee  was  misled,  and  induced  to  part  with 
his  money  on  the  credit  of  the  property,  the  equity  of  the 
mortgagee  is  paramount  to  that  of  the  conditional  vendor  "t 
Davenport  v.  Shants,  43  Vt.  546. 

"The  policy  of  our  law  is,  that  titles  to  real  estate  shall 
appear  upon  record,  so  that  all  may  in  this  way  be  informed 
where  the  legal  estate  is.  But  were  this  new  mode  of  convey- 
ance to  prevail,  encumbrances  might  frequently  be  found  to 
exist,  against  which  no  vigilance  could  guard,  no  diligence 
protect.  Our  records  would  be  fallacious  guides;  and  when 
we  had  gained  all  the  information  they  could  give,  we  should 
remain  in  doubt  as  to  the  title.  It  is  much  better  to  leave 
those  who  had  ventured  to  rely  upon  the  word  or  honor  of 
another,  to  resort  to  that  word  or  honor  for  their  redress,  than 
to  suffer  a  person  who  had  resorted  to  the  official  register  to 
be  defeated  by  secret  claims  of  this  kind.  The  law  cannot 
prefer  the  claims  of  those  who  take  no  care  of  themselves  ta 
those  who  have  faithfully  used  all  legal  diligence.  If  a  los» 
is  to  be  sustained,  it  is  more  reasonable  that  he  who  has  iie- 
glected  the  means   the  law  put  into  his  power  should  suffer^ 
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rather  than  he  who  has  used  those  means":  Prince  v.  Case,  10 
Conn.  375,  381;  27  Am.  Dec.  675. 

In  Ford  v.  Cohb,  20  N.  Y.  344,  350,  351,  the  court  says: 
"  The  recovery  [in  Mott  v.  Palmer,  1  N.  Y.  564]  could  be  sus- 
tained only  on  the  assumption  that  fences  were  prima  facie 
parcel  of  the  freehold,  but  might  legally  become  personal 
property  by  force  of  such  an  agreement  as  was  proved  in  the 

case It  is  conceded  that  there  must  necessarily  be  a 

limitation  to  this  doctrine,  which  will  exclude  from  its  influ- 
ence cases  where  the  subject  or  mode  of  annexation  is  such 
that  the  attributes  of  personal  property  cannot  be  predicated 
of  the  thing  in  controversy.  Thus  a  house  or  other  building 
which,  from  its  size,  or  the  materials  of  which  it  was  con- 
structed, or  the  manner  in  which  it  was  fixed  to  the  land, 
could  not  be  removed  without  practically  destroying  it,  would 
not,  I  conceive,  become  a  mere  chattel  by  means  of  any  agree- 
ment which  could  be  made  concerning  it.  So  of  the  separate 
materials  of  a  building,  and  things  fixed  into  the  wall  so  as  to 
be  essential  to  its  support,  it  is  impossible  that  they  should,  by 

any  arrangement  between  the  owners,  become  chattels 

The  question  in  the  present  case,  therefore,  is,  whether  the 
method  in  which  these  salt-kettles  were  affixed  to  the  free- 
hold was  such  that  they  can  still  be  claimed  as  chattels,  upon 
the  principle  of''  Mott  v.  Palmer,  1  N.  Y.  564,  and  Godard  v. 
Gould,  14  Barb.  662,  "  or  whether  they  are  to  be  considered  as 
real  property  within  "  Fryatt  v.  Sullivan  Co.,  5  Hill,  116. 

"  It  is  said  that  the  execution  ....  of  a  chattel  mortgage 
upon  it  [boilers,  engine,  shafting,  and  gearing],  before  it  was 
placed  in  the  mill,  would  be  sufficient  to  preserve  its  personal 

character A  man  employs  a  carpenter  and  mason  to 

build  a  brick  house  for  him  upon  liis  lot,  and  pays  them  in 
full  the  price  agreed  upon.  The  mason  puts  his  brick  in  the 
walls.  The  carpenter  places  his  joists  and  timbers  in  the 
proper  places  in  the  house.  The  house  is  finished,  and  is 
occupied  by  the  owner.  It  then  appears  that  the  maker  of 
the  brick  held  a  chattel  mortgage  upon  them  executed  by  the 
mason,  and  that  the  sawyer  of  the  timber  held  a  chattel  mort- 
gage upon  it  executed  by  the  carpenter.  Are  these  articles, 
now  a  part  of  the  house,  still  held  upon  the  chattel  mortgages, 
60  that  the  creditors  can  despoil  the  house  to  obtain  their  pos- 
session, or  compel  the  owner  to  pay  this  value?  I  take  it  they 
are  not":    Voorhees  v.  McGinnis,  48  N.  Y.  278,  287. 

"  Upon  the  question  whether  the  charactjr  of  property  can 
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be  changed  by  agreement  from  realty  to  personalty  as  against 
a  bona  fide  purchaser  without  notice,  there  is  not  entire  har- 
mony of  the  authorities;  but  we  regard  the  better  opinion  as 
being  that  such  a  purchaser  must  have  notice  of  the  agree- 
ment before  he  acquires  title,  or  he  will  be  entitled  to  claim 
and  hold  everything  which  appears  to  be,  and  by  its  ordinary 
nature  is,  a  part  of  the  realty.  To  hold  otherwise  would  con- 
travene the  policy  of  the  laws  requiring  conveyances  of  inter- 
ests in  real  estate  to  be  recorded,  seriously  endanger  the  rights 
of  purchasers,  afiFord  opportunities  for  frauds,  and  introduce 
uncertainty  and  confusion  into  land  titles ":  Hunt  v.  Bay 
State  I.  Co.,  97  Mass.  279,  283. 

In  Haven  v.  Emery,  33  N.  H.  66,  68,  69,  the  plaintiffs  de- 
livered iron  rails  to  a  railway  company  under  a  written  agree- 
ment that  the  title  should  remain  in  the  plaintiffs  until  they 
were  paid.  The  defendants  were  mortgagees  of  the  road.  In 
the  opinion,  the  court  says:  "As  between  the  parties  to  the 
contract,  the  intention  is  plain  that  the  property  should  not 
vest  in  the  road  until  the  iron  was  paid  for;  and  that  inten- 
tion will  prevail  between  the  parties,  unless  the  laying  of  the 
rails  in  the  track  necessarily  made  them  an  intrinsic  and  in- 
separable part  of  the  road  in  spite  of  the  agreement  whicn  re- 
served the  property  in  them  to  the  plaintiffs The  rails 

were  laid,  according  to  the  provisions  of  the  agreement,  in  a 
particular  part  of  the  track,  and  that  part  designated  by  a 
written  certificate;  there  is  therefore  no  difficulty  in  tracing 
and  identifying  the  iron  which  the  plaintiffs  claim.  It  is  not 
like  a  case  where  bricks  or  nails  or  other  materials  are  used 
in  the  construction  of  a  house,  and  so  incorporated  with  the 
building  that  they  cannot  be  separated  and  traced;  Cross  v. 
Marston,  17  Vt.  540;  44  Am.  Dec.  353. 

"We  see  nothing  in  the  way  in  which  the  rails  are  annexed 
to  tlie  road,  or  in  the  manner  in  which  they  are  used  upon  it, 
that  incorporates  them  more  essentially  with  the  road  than  in 
the  case  of  a  house  or  a  fence  set  on  land  of  another,  with  his 
assent,  and  under  an  agreement  that  the  house  or  fence  shall  re- 
main the  personal  property  of  the  original  owner.  And  a  house 
built  on  land  of  anotiier,  or  a  fence  set  on  his  land,  with  his 
assent,  and  under  an  agreement  that  the  house  or  fence  shall 
remain  the  personal  property  of  the  party  who  places  it  on 
(he  land,  does  not  become  annexed,  in  law,  to  the  land.  Tlie 
agreement  of  the  parties  in  such  case  supersedes  the  general 
rule  of  the  law. 
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"  As  between  the  parties,  then,  to  tliis  contract,  we  are  of 
opinion  that  the  rails  remain  the  property  of  the  complain- 
ants. Has  the  right  of  the  complainants  been  divested  oi 
affected  by  the  mortgage  to  the  trustees  for  the  bond-holders? 
....  There  are  some  cases  which  might  seem  to  carry  tlie 
idea  that  a  purchaser  of  land  would  be  bound  by  an  agree- 
ment of  the  seller,  which  gives  to  what  would  otherwise  be 
part  of  the  hind  the  character  of  personal  property,  and  vested 
the  title  to  it  in  another,  though  the  purchaser  had  no  notice 
of  the  agreement:  Mott  v.  Palmer,  1  N.  Y.  564.  We  are  not 
yet  prepared  to  acquiesce  in  such  a  doctrine.  Primarily,  and 
in  the  absence  of  notice  to  the  contrary,  the  purchaser  would 
seem  to  have  a  right  to  suppose  that  he  was  buying  with  all 
the  incidents  and  appurtenances  which  the  law,  as  a  general 
rule,  annexed  to  his  purchase;  and  we  should  hesitate  before 
we  held  that  he  could  be  affected  by  a  private  agreement  not 
hrought  to  his  knowledge,  which  changed  the  natural  and  legal 
•character  of  the  property." 

In  Cochran  v.  Flint,  57  N.  H.  514,  545,  it  was  said  that  the 
•consent  of  a  conditional  vendor  of  saw-mill  machinery  that  it 
should  be  affixed  to  real  estate  in  such  way  that  it  would  pass 
by  a  deed  of  the  land,  if  it  belonged  to  the  land-owner,  ought 
to  be  inferred  from  the  nature  of  the  thing  and  the  ordinary 
mode  of  its  use;  but  the  inferred  consent  was  held  to  be,  that 
it  should  be  affixed  to  the  mill  of  the  conditional  vendee,  and 
not  to  a  mill  of  a  third  person  or  a  mill  previously  mort- 
gaged to  a  third  person.  The  view  that  a  purchaser  of  land 
has  a  right  to  suppose  he  is  buying  with  all  the  incidents  and 
appurtenances  which  the  law,  as  a  general  rule,  annexes  to 
Ills  purchase  was  apparently  accepted  in  Corey  v.  Bishop,  48 
N.  li.  146,  150;  was  expressly  approved  in  Carroll  v.  McCul- 
lough,  63  N.  II.  95,  96;  and  was  the  basis  of  the  decision  in 
Mott  V.  Palmer,  1  N.  Y.  564.  But  the  question  against  whom 
this  right  operates  is  one  on  which  the  authorities  are  not 
-agreed.  As  against  Waterhouse  and  Frost,  who  mortgaged 
machinery  to  the  defendant  when  it  was  personal  property, 
the  defendant  would  claim  that  he  had  a  right  to  suppose  that 
its  legal  character  would  not  be  changed  by  its  annexation  to 
the  mortgagors'  mill.  As  against  the  same  mortgagors,  the 
plaintiff",  a  mortgagee  of  the  land  and  mill,  had  a  right  to 
suppose  the  machinery  was  a  part  of  the  mill,  and  the  mill 
a  part  of  the  land.  Between  some  persons,  the  machinery 
xuight  be  personalty;  between  others,  it  might  be  realty.     Be- 
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tween  the  defendant,  a  mortgagee  of  chattels  who  authorized 
their  annexation  to  the  mortgagors'  mill,  and  the  plaintiff,  a 
subsequent  mortgagee  of  the  mill  who  had  no  notice,  actual 
or  constructive,  that  the  defendant  claimed  a  lien  on  an  ap- 
parent part  of  the  mill,  the  question  of  right  is  determined, 
by  the  registry  law. 

The  defendant,  as  mortgagee  of  chattels,  has  the  rights  of  a 
purchaser  holding  a  recorded  title  of  personalty.  The  plaintiff, 
as  mortgagee  of  the  land,  has  the  rights  of  a  purchaser  of  real 
estate.  The  public  records  of  chattel  mortgages  and  land 
titles  are  an  important  protection  of  purchasers.  Construct- 
ive notice  is  not  given  by  the  record  of  a  chattel  mortgage  in 
the  county  registry  of  deeds,  or  by  the  record  of  a  realty  mort- 
gage in  the  town  clerk's  office.  Before  taking  a  mortgage  of 
the  land,  the  plaintiff  was  not  bound  to  examine  the  record  of 
chattel  mortgages  for  the  title  of  machinery  that  was  annexed 
to  the  land  in  a  manner  that  made  it  apparently  as  much  a 
part  of  the  land  as  the  removable  doors  and  windows  of  the 
mill.  The  defendant,  being  bound  to  know  this,  should  have 
taken  a  mortgage  of  the  land,  or  other  security  consistent  with 
the  safety  intended  to  be  given  to  innocent  purchasers  by  the 
registry  law.  By  taking  no  mortgage  of  the  realty,  of  which, 
with  his  assent,  the  machinery  became  an  apparent  part,  he 
gave  Waterhouse  and  Frost  apparent  authority  to  convey  the 
machinery  as  realty.  The  purpose  of  the  registry  law  would 
be  defeated,  if  the  county  record  could  not  be  relied  upon  in 
suoh  a  case  by  a  subsequent  purchaser  having  no  notice  of  a 
defect  in  the  apparent  title.  The  town  record  not  being  con- 
structive notice  of  such  a  defect,  the  defendant's  chattel 
mortgage  became  a  secret  claim  when  the  annexation  of  the 
machinery  to  the  land  had  referred  aU  inquiries  to  the  registry 
of  land  titles  for  information. 

Decree  for  the  plaintiff.      

Fixtures  —  Effect  of  Contract  with  Respbct  to,  as  upon  a  Mort- 
OAQKB  OR  Innocent  Purchaser  without  Notice. — The  character  of 
property,  as  real  or  personal,  may  be  fixed  by  contract  with  the  owner  of  the 
real  estate  when  the  article  ia  placed  in  position,  bat  snch  contract  cannot 
affect  the  rights  of  a  mortgagee  or  an  innocent  purchaser  without  notice: 
Hopewell  Mills  v.  Taunton  Sav.  Bank,  150  Mass.  519;  15  Am.  St  Rep.  235; 
StiUman  r  Flenniken,  58  Iowa,  450;  43  Am.  Rep.  120.  Bat  comparo  Camp- 
bell T.  Itoddy,  44  N.  J.  Eq.  244;  6  Am.  St  Rep.  889. 
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■JVRlSTilCTlOS  —  DOMICILB. — FOR  THB  PURPOSES  OF  JURISDICTION  and  judi- 
cial administration,  a  person  must  have  a  domicile  somewhere,  and  a 
domicile  once  existing  continues  until  another  is  acquired  elsewhere. 

Domicile  is  not  Destroyed  bt  Leaving  a  State,  intending  never  to 
return,  until  another  domicile  is  acquired  in  some  other  place. 

Proceedings  in  insolvency.  The  controversy  was  between 
the  creditors  of  the  defendant  Weeks  who  attached  his  prop- 
erty October  5,  1888,  and  other  creditors  who  filed  a  petition 
in  insolvency  against  him  February  1,  1889.  It  was  claimed 
that  at  the  time  of  the  commencement  of  the  insolvency  pro- 
ceedings against  him,  Weeks  was  not  a  resident  of  tlie  state  so 
as  to  give  its  courts  jurisdiction  over  him,  and  therefore  that 
such  proceedings  were  void.  He  was  a  resident,  doing  business 
^t  Great  Falls,  in  the  state  of  New  Hampshire,  until  October  5, 
1888,  at  which  time  he,  taking  his  family  and  all  his  house- 
hold goods,  left  the  state  and  had  not  since  returned.  There 
-was  offered  in  evidence  at  the  trial  a  document  signed  by 
Weeks,  in  which  he  stated  his  residence  at  Somersworth,  New 
Hampshire,  and  his  absence  temporary,  and  that  he  intended 
to  return.  If  this  document  was  competent  evidence,  the  find- 
ing of  the  trial  court  was,  that  Weeks  continued  to  be  a  resi- 
dent of  New  Hampshire;  but  if  it  was  not  competent  evidence, 
then  the  finding  was,  that  he  left  New  Hampshire  with  an  in- 
tention not  to  return,  but  that  be  had  not  acquired  a  domicile 
-or  residence  elsewhere. 

Russell  and  Boyer,  for  the  appellants. 

Mr.  Matthews,  for  the  appellees. 

Clark,  J.  The  case  raises  a  question  of  jurisdiction,  which 
depends  upon  whether  Weeks,  the  debtor,  had  a  legal  residence 
in  Somersworth  when  the  insolvency  proceedings  were  insti- 
tuted. This  is  mainly  a  question  of  fact:  Foss  v.  Foss,  58 
N.  H.  283. 

In  a  proceeding  against  Weeks,  the  paper  offered  in  evidence 
would  be  admissible  as  containing  admissions  made  by  him. 
Eut  although  Weeks's  name  appears  upon  the  record,  he  is  in 
no  sense  a  party  to  the  controversy  between  the  attaching  cred- 
itors and  the  petitioning  creditors  in  the  insolvency  proceed- 
ings, and  his  admissions  or  agreement  to  abide  the  orders  and 
-decrees  of  the  insolvency  court  could  not  confer  jurisdiction  if 
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it  did  not  otherwise  exist.  As  to  the  plaintiffs,  the  paper  is- 
merely  a  statement  of  declarations  made  by  Weeks  since  the 
controversy  arose,  relating  in  part  to  post  transactions  and  in 
part  to  his  present  and  future  purposes.  Declarations,  writterk. 
or  verbal,  are  sometimes  received  in  connection  with  acts  done,, 
as  explanatory  of  such  acts,  and  on  questions  of  residence  or 
domicile  as  evidence  of  intention,  but  in  such  cases  the  decla- 
rations, to  be  admissible,  must  have  been  made  in  the  ordinary 
course  of  business  at  the  time  when  the  party  had  no  interest 
to  make  evidence,  and  before  any  controversy:  Doe  v.  Ark- 
wrighf,  5  Car.  &  P.  575;  ThorndiJce  v.  Boston,  1  Met.  242,  247. 
We  think  the  document  was  not  competent  evidence  op  the 
question  of  Weeks's  residence. 

But  excluding  the  evidence,  upon  the  facts  found,  the  legal 
residence  of  Weeks  was  in  Somersworth.  Although  the  words 
"  residence  "  and  "  domicile  "  are  not  always  convertible  terms 
and  have  not  always  precisely  the  same  meaning,  we  are  of  the 
opinion  that  the  residence  upon  which  jurisdiction  depends, 
under  the  insolvency  statute,  is  a  legal  residence  equivalent- 
to  domicile.  And  whatsoever  rule  may  be  adopted  in  cases 
involving  questions  of  pauper  settlement,  voting,  and  taxation, 
the  principle  is  well  settled  that  for  purposes  of  jurisdiction 
and  judicial  administration  a  person  must  have  a  domicile 
somewhere,  and  that  he  can  have  but  one,  and  therefore  a 
domicile  once  existing  continues  until  another  is  acquired  else- 
where. The  case  shows  that  Weeks's  domicile  was  in  Somers- 
worth, and  the  fact  is  found  that  he  had  not  acquired  a 
domicile  or  residence  elsewhere.  The  fact  that  he  left  Somers- 
worth with  the  intention  never  to  return  did  not  destroy  his- 
domicile  there.  Until  he  had  gained  a  domicile  elsewhere,  he 
remained  a  resident  within  the  jurisdiction  of  the  insolvency 
court,  and  liable  to  be  proceeded  against  in  insolvency:  Cobb' 
V.  Rice,  130  Mass.  231,  234. 

Appeal  dismissed.  

Domicile  —  Jurisdiction.  — For  the  purpose  of  jurisdiction  every  persoa. 
must  have  a  domicile,  and  a  domicile  once  acquired  continues  until  a  new  one^ 
is  acquired:  Oilman  v.  Oilman,  52  Me.  165;  83  Am.  Dec  502,  and  note  with, 
a  aumber  of  caaw  collected  ou  each  point. 
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Subrogation.  —  A  Surety's  Right  to  Subrogation  to  Securities  held  by 
his  creditor  is  subordinate,  and  not  superior,  to  the  rights  of  the  latter; 
he  has  no  right  to  be  put  in  a  better  position  than  his  creditor,  and 
canaofc  have  the  benefit  of  a  security  without  assuming  the  burden  to 
which  it  is  subject. 

Indorser.  —  Wherk  a  Creditor  Holds  Several  Demands  against  the 
principal  debtor,  under  all  of  which  attachments  have  been  issued  and 
levied,  he  has  no  right  to  insist  that  the  creditor  shall  first  apply  the 
proceeds  of  the  attachment  to  the  satisfaction  of  the  demand  secured 
by  the  indorsement. 

Indorsement  —  Application  of  Payments.  —  Where  a  creditor  has  several 
demands  against  the  same  debtor,  one  of  which  is  secured  by  an  indorse- 
ment, and  he  has  procured  attachments  to  be  issued  and  levied  upon  all 
the  demands,  he  has  the  right  to  apply  the  proceeds  of  the  attachment 
to  the  satisfaction  of  the  demands  iiot  secured  by  the  indortiement,  and 
then  seek  satisfaction,  if  necessary,  from  the  indorser. 

Surety  has  No  Right  to  Require  the  Creditor  to  Satisfy  his  De- 
mand out  of  the  Principal's  Property,  rather  than  out  of  that  of 
the  surety. 

F.  N.  ParsonSj  Chase  and  Streeter^  and  C.  C.  Rogers,  for  the 
defendants. 

C.  B.  Hibhard  and  S.  S.  Jewett,  for  the  plaintiff. 

Carpenter,  J.  The  case  comes  up  on  a  demurrer  to  the 
plaintiff's  bill,  with  an  answer  and  an  agreement  that  "the 
allegations  of  the  bill  and  answer  are  to  be  taken  as  facts, 
except  where  it  is  otherwise  specifically  agreed."  It  is  con- 
sidered as  if  all  the  undisputed  facts  were  alleged  in  the  bill. 
Upon  the  whole  case,  some  of  the  material  facts  are  left  in 
doubt.  The  view  of  them  most  favorable  to  the  plaintiff  is 
this:  April  12,  1881,  the  defendant  bank  brought  against 
Dearborn,  —  1.  An  action  to  recover  a  promissory  note  on 
which  the  plaintiff  was  liable  as  indorser,  and  caused  Dear- 
born's property  to  be  attached;  2.  Several  other  actions  on 
unsecured  demands  in  which  the  same  property  was  attached 
subject  to  the  former  attachment;  and  3.  An  action  against 
the  plaintiff  as  indorser.  The  property  attached  was  sold 
on  the  writs  by  consent  of  the  parties,  and  the  avails  held  by 
the  officer  for  application  according  to  law:  Gen.  Laws,  c.  224, 
sees.  19,  38.  October  5,  1881,  the  bank  obtained  judgment  in 
all  the  suits.  The  avails  of  the  attached  property  were  insuffi- 
cient to  satisfy  the  judgments.  The  bank  placed  the  execu- 
tions issued  on  the  judgments  founded  upon  their  unsecured 
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demands  in  the  hands  of  the  officer,  who,  within  thirty  days 
after  the  judgments  were  rendered,  and  (as  the  plaintiff  says) 
on  the  tliird  day  of  November,  1881,  by  the  bank's  direc- 
tion, applied  upon  them  the  avails  of  the  attached  property, 
leaving  them  partly,  and  the  judgment  on  the  indorsed  note 
wholly,  unsatisfied.  On  the  twenty-fifth  day  of  March,  1882, 
the  plaintiff,  in  ignorance  of  the  foregoing  facts,  except  of  the 
action  against  himself,  paid  the  judgment  against  him,  and 
by  his  bill  seeks  to  recover  of  the  bank  the  amount  so  paid. 

It  is  assumed,  without  inquiry,  that  the  plaintiff  stands  in 
the  position  and  has  all  the  rights  of  a  surety,  though,  so  far 
as  appears,  he  indorsed  the  note  and  procured  it  to  be  dis- 
counted by  the  bank  in  the  ordinary  course  of  business:  Dun- 
can V.  Banky  11  Ch.  Div.  88;  6  App.  Cas.  1;  Hurd  v.  Little, 
12  Mass.  502;  Pitts  v.  Congdon,  2  N.  Y.  352;  51  Am.  Dec.  299. 
A  surety,  upon  payment  of  the  debt,  may  take  an  assignment 
of  the  creditor's  judgment  and  execution,  or  of  his  pending 
action  against  the  principal,  and,  for  his  own  benefit,  prosecute 
the  action  against  a  defense  made  by  the  principal's  subse- 
quent attaching  creditors,  levy  the  execution  upon  the  prop- 
erty attached,  or  by  suit  in  the  attaching  officer's  name 
recover  it  of  the  receiptor:  Edgerly  v.  Emerson,  23  N.  H.  555; 
55  Am.  Dec.  207;  Brewer  v.  Franklin  Mills,  42  N.  H.  292.  In 
both  of  these  cases  the  assignment  was  voluntarily  made  by 
the  creditor,  who  in  neither  case  had  any  interest  in  or  claim 
upon  the  property  attached,  except  for  the  security  of  the 
debt  paid  by  the  surety.  Though  the  question  has  never  been 
determined  in  this  state,  it  may  be  that  equity  would  compel 
the  creditor  to  make  the  assignment,  or  would  subrogate  the 
surety  to  his  rights  without  an  assignment  in  cases  of  this 
character.  The  subsequent  attaching  creditors  and  the  re- 
ceiptor are  not  injuriously  affected  by  the  subrogation;  they 
remain  in  the  same  position  they  would  occupy  if,  without 
the  intervention  of  the  surety,  the  creditor  pursued  the  action 
and  made  the  levy,  and  no  one  else  has  apparently  any  cause 
to  complain.  Whether  the  surety,  on  payment  of  the  debt, 
would  be  entitled  to  a  like  assignment  of  or  subrogation  to  the 
riglits  of  a  creditor  who  has  on  the  same  property  subsequent 
attachments  for  the  security  of  other  demands  which  it  is  in- 
sufficient to  satisfy,  so  that  either  he  or  the  surety  must  suffer 
loss,  is  a  different  question. 

The  plaintiff  has  no  reason  to  complain  of  the  agreement 
between  the  two  banks.     As  to  him,  his  case  stands  as  if  all 
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the  sued  demands  against  Dearborn  were  the  property  of  the 
defendant  bank.  Dearborn's  property  was  insufficient  to  sat' 
isfy  all  of  them.  As  between  him  and  the  bank,  it  was  im- 
material which  of  the  attachments  was  first.  By  them  thw 
bank  acquired  the  legal  right  to  apply  the  attached  property 
on  their  judgments,  not  merely  in  the  order  of  the  attach- 
ments, but  in  such  order  as  they  pleased.  They  could  apply 
it  on  the  judgment  in  the  last  as  well  as  in  the  first  attach- 
ment suit,  or  pro  rata  on  all  the  judgments,  or  in  such  other 
manner  as  their  interest  required.  This  right  of  appropria- 
tion was  a  valuable  part  of  their  security.  It  is  as  if  Dearborn 
had  delivered  the  property  to  the  bank  in  pledge,  with  express 
authority  to  sell  it  and  apply  the  proceeds  in  satisfaction  of 
such  of  their  claims  as  they  might  see  fit;  or  as  if  he  had 
given  the  bank  a  mortgage  of  the  property  to  secure  all  their 
demands,  without  stipulating  for  its  application  on  any  one  of 
them  in  preference  to  another.  The  plaintifi',  by  paying  the 
debt  on  which  he  was  liable,  could  not  deprive  the  bank  of 
the  right  to  apply  the  property,  at  their  election,  on  the  other 
debts.  In  order  to  entitle  himself  to  the  benefit  of  the  secu- 
rity, he  was  bound  to  pay  all  the  debts  for  the  payment  of 
which  it  was  held  by  the  bank:  Gannett  v.  Blodgett,  39  N.  H. 
150, 153, 154,  and  cases  cited.  The  assumption  that  the  plain- 
tiflf  had  a  lien  on  Dearborn's  property  superior  to  the  bank's 
second  attachment  has  no  foundation  in  law  or  in  fact.  He 
had,  in  truth,  no  lien  by  attachment  or  otherwise,  but  merely 
the  equitable  right  to  acquire  by  subrogation  the  security 
obtained  by  the  bank  by  attaching  that  property.  If  this  right 
of  acquisition  could  properly  be  called  a  lien,  it  had  no  prior- 
ity over  the  attachment  lien  held  by  the  bank.  The  equitable 
right  of  the  bank  to  the  application  of  Dearborn's  property  to 
the  satisfaction  of  their  unsecured  claims  against  him  was,  at 
the  least,  equal  to  that  of  the  plaintiff  to  have  that  property 
appropriated  to  the  payment  of  the  debt  for  which  he  was 
Dearborn's  surety.  By  the  attachment,  the  bank  acquired,  in 
addition,  the  legal  right.  "  When  two  or  more  have  equal 
claims  in  equity,  and  one  has  the  legal  title,  the  legal  title 
shall  prevail  ":  Eastman  v.  Foster,  8  Met.  19,  29,  The  surety's 
right  of  subrogation  to  securities  held  by  the  creditor  is  sub- 
ordinate, and  not  superior,  to  the  rights  of  the  latter.  His 
right  is,  to  be  put  in  the  same  position  as  the  creditor,  not  in 
a  better- one.  He  cannot  have  the  benefit  of  the  security  with- 
out assuming  the  burden  to  which  it  is  subject,  —  without  dis- 
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charging  the  indebtedness  for  the  payment  of  which  It  is  held. 
His  right  rests,  not  upon  contract,  but  upon  principles  of  nat- 
ural justice:  Hayes  v.  Ward,  4  Johns.  Ch.  123,  130;  8  Am.  Dec. 
654.  It  would  be  unjust  to  permit  him,  on  payment  of  part 
of  the  debt  or  one  of  several  debts,  to  appropriate  to  the  satis- 
faction of  such  debt  or  part  of  a  debt  a  security  which  the- 
creditor  holds  for  the  satisfaction  of  the  entire  indebtedness. 
It  would  be  putting  him,  not  in  the  same  position  as  the  cred- 
itor, but  in  a  better  one.  It  would  tend  to  "  defeat  the  object 
and  end  of  suretyship,"  and  might,  in  some  cases,  place  the 
creditor  in  a  worse  position  than  he  would  occupy  without  a 
surety:  Gannett  v.  Blodgett,  39  N.  H.  150,  154,  155.  To  hold 
that  the  plaintiff,  on  payment  of  his  debt,  only  was  entitled 
to  be  subrogated  to  the  attachment  is  to  hold  that  he  could 
compel  the  bank  to  appropriate  the  attached  property  to  the 
satisfaction  of  that  debt,  and  deprive  them  of  their  right  ta 
apply  it  on  the  other  debts.  It  is  to  hold  that  the  vigilance 
of  the  bank  in  obtaining  the  attachment  security  is  to  operate,, 
not  to  their  advantage,  but  to  that  of  the  plaintiff.  If  Dear- 
born had  made  to  the  bank  a  general  payment  on  their  claims 
against  him,  without  appropriating  it  to  any  particular  debt» 
or  had  made  it  with  express  authority  to  the  bank  to  apply  it 
on  such  of  his  debts  as  they  chose,  the  plaintiff  could  as 
equitably  ask  that  they  be  compelled  to  apply  it  on  the  debt 
for  which  he  was  liable:  Stamford  Bank  v.  Benedict,  15  Conn. 
437,  445.  The  bank  had  the  legal  and  equitable  right  to  ap- 
propriate the  attached  property  to  the  satisfaction  of  any  of 
the  claims  secured  by  the  attachments.  The  plaintiff  could 
have  acquired  the  bank's  interest  in  the  property  by  paying 
what  equity  would  require  him  to  pay.  An  assignment  ta 
him  of  that  interest  would  not  be  equitable  until  he  paid  the 
debts  for  the  payment  of  which  the  bank  had  obtained  secu- 
rity by  their  attachment:  Brown  v.  Bay,  18  N.  H.  102,  104;  45^ 
Am.  Dec.  361;  Gannett  v.  Blodgett,  39  N.  H.  150;  Kidder  v. 
Page,  48  N.  H.  380,  382,  383;  Belcher  v.  Hartford  Bank,  15- 
Conn.  381;  Stamford  Bank  v.  Benedict,  15  Conn.  437,  444,  445;. 
Root  V.  Stow,  13  Met.  5;  First  Cong.  Society  v.  S710W,  1  Cush. 
61.0,  518;  Wilcox  v.  Fairhaven  Bank,  7  Allen,  270;  Farebrother 
V.  Wodehouse,  23  Beav.  18. 

But  assuming  that  the  law  were  otherwise,  —  assuming  that 
the  plaintiff,  on  payment  merely  of  his  own  debt  at  any  time 
during  the  life  of  the  attachment,  might,  had  he  chosen  to  do- 
60,  have  availed  himself  of  the  attachment  lien,  and  might 
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have  levied  the  execution  for  his  own  benefit  on  the  attached 
funds,  —  the  result  lathe  same.  The  plaintiff  did  not  pay 
the  debt  in  the  lifetime  of  the  attachment,  nor  until  long  alter 
it  expired  by  operation  of  law.  He  did  not  refrain  from  pay- 
ing, and  from  asserting  a  right  to  the  lien,  by  reason  of  any- 
thing done  by  the  bank.  It  distinctly  appears  not  only  that 
he  never  acquired  the  right  of  subrogation  to  the  attachment 
lien,  but  also  that  he  never  would  have  acquired  it  if  the  lien, 
had  continued  in  force  as  long  as  the  law  permitted.  The 
question  is,  whether,  upon  these  facts,  the  plaintiff  was  dis- 
charged from  liability  by  the  bank's  failure  to  levy  the  execu- 
tion founded  upon  the  note  indorsed  by  the  plaintiff  on  the 
attached  property,  or  by  the  application  of  the  property  on 
their  other  executions.  If  the  bank  were  under  no  obliga- 
tion to  apply  the  funds  on  the  indorsed  note  judgment,  th& 
plaintiff  cannot  complain  because  they  were  not  so  applied. 
On  the  other  hand,  if  the  bank  were  bound  to  apply  them  on 
that  judgment,  the  plaintiff,  by  their  neglect  to  do  so,  was  dis- 
charged from  liability,  and  is  entitled  to  recover  the  money  paid 
on  the  judgment  against  him  as  paid  by  mistake.  In  either 
case,  it  is  not  material  to  him  that  the  funds  were  applied  on 
other  judgments  in  favor  of  the  bank.  His  complaint  is,  not 
that  the  bank  have  got  the  funds  rather  than  any  one  else,  but 
that  by  their  action,  or  by  their  non-action,  he  has  been  de- 
prived of  them.  His  injury,  if  any  he  has  suffered,  and  the 
bank's  liability  are  the  same  as  they  would  have  been  if  tlie 
funds  had  been  lost  by  the  bank's  negligence,  or  if  the  judg- 
ments on  which  the  bank  applied  them  had  been  in  favor  of 
strangers  instead  of  the  bank.  The  bank's  application  was 
no  wrong  to  the  plaintiff,  unless  at  the  time  of  the  application 
it  was  his  right  to  have  it  made  elsewhere.  As  against  every- 
body except  him,  the  bank  had  an  unquestionable  right  to 
apply  the  funds  on  the  indorsed  note  judgment,  or  on  the  other 
judgments,  at  their  election.  The  actual  application  was 
merely  conclusive  proof  of  their  election  to  abandon  the  lien 
on  the  former  and  to  enforce  it  on  the  latter.  The  only  ground 
on  which  the  plaintiff  can  justly  complain  of  the  bank's  action 
is,  that  it  was  his  right  to  have  the  funds  applied  on  the 
former  judgment.  The  real  question,  then,  is,  Was  the  plain- 
tiff discharged  by  the  bank's  neglect  to  apply  the  avails  of  the 
attached  property  on  the  indorsed  note  execution,  or  by  their 
failure  to  levy  it  upon  them? 

The  creditor  may,  without  prejudice  to  his  rights  against 
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the  surety,  decline  to  accept  additional  security  offered  by  the 
principal:  City  Bank  v.  Young,  43  N.  H.  457,  461.  He  is  under 
•no  obligation  to  pursue  any  of  the  remedies  which  the  law 
gives  him  against  the  principal,  though  the  surety  requests 
him  to  do  so:  Davis  v.  Huggins,  3  N.  H.  231;  Mahurin  v.  Pear- 
son,  8  N.  H.  539,  He  need  not  prove  the  debt  against  him  in 
bankruptcy,  exhibit  the  note  to  the  deceased  principal's  ex- 
ecutor, nor,  if  his  estate  is  administered  as  insolvent,  present 
it  to  the  commissioner  for  allowance:  Sibley  v.  McAllaster,  8 
N.  H.  389.  In  short,  he  is  not  required  to  take  any  active 
■measures  to  obtain  payment  either  directly  from  the  princi- 
pal, or  out  of  property  which  he  holds  as  security:  Con- 
cord Bank  v.  Rogers,  16  N.  H.  9,  17,  18.  As  between  creditor 
^nd  surety,  it  is  the  surety's  business  to  see  that  the  principal 
pays:  Sibley  v.  McAllaster,  8  N.  H,  390.  The  creditor's  chief 
purpose  in  requiring  a  surety  is  to  avoid  the  necessity  of  re- 
sorting to  legal  remedies  against  the  principal,  —  to  escape 
i;he  vexation  and  expense  of  litigation,  and  cast  that  burden 
upon  another.  The  surety's  contract  is,  that  he  will  himself 
pay  the  note  when  it  falls  due,  and  not  that  he  will  pay  it 
in  case  the  payee  or  holder  cannot  by  due  diligence  enforce 
payment  by  the  principal.  If  he  performs  his  contract,  the 
-creditor  has  neither  cause  nor  opportunity  to  institute  legal 
proceedings. 

A  surety  paying  the  debt  is  entitled  to  be  subrogated  to  the 
securities  and  remedies  held  by  the  creditor  at  the  time  of  pay- 
ment. If  the  creditor,  without  the  surety's  consent,  surrenders 
-a  demand  placed  in  his  hands  by  the  principal  as  security 
for  the  payment  of  the  debt,  the  surety  is  discharged  to  the 
■extent  of  its  value:  N.  H.  Sav.  Bank  v.  Colcord,  15  N.  H.  119; 
14  Am.  Dec.  685;  Watriss  v.  Pierce,  32  N.  H.  560.  It  does  not, 
however,  follow  that  he  is  discharged  by  the  creditor's  aban- 
donment of  a  lien  which  he  has  obtained  on  the  principal's 
property  by  process  of  law.  The  lien  acquired  by  attachment 
differs  from  ordinary  securities,  among  other  things,  in  that  it 
oannot  be  preserved  without  active  diligence  and  continuous 
expense.  It  is  dissolved  by  a  failure  to  enter  the  action,  by 
its  discontinuance  after  entry,  by  a  judgment  for  the  defend- 
ant, and  expires  by  operation  of  law  in  thirty  days  after  judg- 
ment for  the  plaintiff:  Gen.  Laws,  c.  224,  sec.  86.  In  order 
to  maintain  and  avail  himself  of  the  lien,  the  plaintiff  must 
pursue  the  suit  to  judgment  in  his  favor,  and  make  a  levy 
within   thirty  days  thereafter.     Both  the   prosecution  of  an 
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action  and  the  making  of  a  levy  are  attended  with  trouble 
and  expense.  By  a  levy,  if  the  property  is  in  dispute,  serious 
liabilities  may  be  incurred.  The  creditor  is  under  no  obliga- 
tion to  subject  himself  to  the  expense  or  to  the  liability  for 
the  surety's  benefit.  The  latter,  by  seasonable  payment  of 
the  debt,  may  acquire  the  right  to  adopt  and  prosecute  the 
action,  and  make  the  levy  for  his  own  benefit  at  his  own 
expense.  He  is  not  obliged  to  exercise  the  right.  He  may 
adopt  the  action,  or  not,  as  he  sees  fit.  If  he  does  not,  the 
creditor  has  no  claim  upon  him  for  the  expense  of  the  suit.  If 
he  does,  he  must  take,  with  the  benefit  of  the  action,  the  burden 
of  its  cost:  Low  v.  Connecticut  etc.  R.  R.  Co.,  45  N.  H.  370,  378, 
379.  It  would  be  unjust  to  permit  him  to  avail  himself  of  the 
security  without  paying  what  it  cost  the  creditor  to  procure 
and  preserve  it.  He  must  also  indemnify  the  creditor  against 
further  costs:  Concord  Bank  v.  Rogers,  16  N.  H.  9,  17.  It  was 
(as  for  the  purposes  of  the  present  question  is  assumed)  the 
plaintiff's  right,  on  payment  of  the  debt  for  which  he  was 
liable  within  thirty  days  after  the  judgment  was  rendered, 
together  with  the  accrued  expense  of  the  bank's  action  against 
Dearborn,  and  indemnifying  them  against  further  expense, 
to  levy  their  execution  for  his  own  benefit  on  the  attached, 
property.  If  he  thus  became  entitled  to  and  claimed  the  right, 
the  bank  was  bound  to  permit  him  to  make  the  levy.  This- 
was  the  full  extent  of  the  plaintiff's  right  and  of  the  bank's 
obligation.  That  the  plaintiff  did  not  assert  the  right  was  not 
the  fault  of  the  bank.  He  stands  no  better  than  he  would  if, 
being  present  at  the  time  of  the  application  made  by  the 
bank,  he  had  protested  against  it,  and  had  done  nothing 
more.  His  non-acquisition  of  the  attachment  lien  was  due  to 
his  own  neglect,  and  not  to  any  fault  of  the  bank.  What 
might  have  been  his  remedy  if  he  had  acquired  and  claimed 
the  right  to  levy,  and  the  bank,  by  reason  of  a  previous  appli- 
cation of  the  funds  on  other  judgments,  or  for  any  cause,  had 
refused  to  permit  him  to  make  it,  is  a  question  not  raised  by 
the  case. 

A  surety  is  not  discharged  by  the  creditor's  discontinuance 
of  an  action  brought  by  him  against  the  principal,  and  the 
consequent  dissolution  of  an  attachment  of  the  principal's 
property:  Concord  Bank  v.  Rogers,  16  N.  H.  9;  Baker  v.  Davis, 
22  N.  H.  27,  37;  Barney  v.  Clark,  46  N.  H.  514.  In  the  last- 
named  case  the  action  was  discontinued  after  the  defendants 
were  defaulted.    If  a  reason  might  be  suggested  (though  none 
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has  been,  and  none  is  perceived)  for  giving  to  the  abandon- 
mi-nt  of  an  attachment  after  a  default  or  after  judgment  a 
legal  effect  different  from  an  earlier  abandonment,  there  is 
no  ground  for  claiming  any  greater  effect  for  one  made  after 
judgment  than  for  one  made  after  a  default.  A  defendant's  lia- 
bility, and  a  plaintiff's  right  to  the  application  of  the  attached 
property  in  satisfaction  of  the  debt,  are  as  conclusively  fixed 
by  a  default  as  by  a  judgment.  It  cannot  be  held  that  the 
plaintiff  was  discharged  from  liability  by  the  bank's  failure  to 
levy  the  execution  and  the  consequent  dissolution  of  the  at- 
tachment by  lapse  of  time,  without  overruling  Barney  v.  Clark, 
46  N.  H.  514. 

A  surety  has  no  right,  in  law  or  in  equity,  to  require  the 
creditor  to  satisfy  his  demand  out  of  the  principal's  property, 
rather  than  his  own.  For  the  purpose  of  his  remedy  for  a 
breach  of  the  contract,  the  creditor  is  entitled  to  treat  the 
surety  as  a  principal.  He  may  sue  them  jointly,  or  severally  if 
the  contract  is  several,  attach  the  property  of  each,  and  levy 
his  execution  upon  that  of  either,  at  his  election.  The  position 
of  the  plaintiff  cannot  be  sustained  without  depriving  the 
creditor  of  this  right.  A  creditor  holds  a  note  for  one  hundred 
dollars  against  A,  with  B  as  surety,  and  a  note  for  the  same 
sum  against  A  alone.  He  sues  the  former  note,  attaches  and 
sells  on  the  writ  the  property  of  each  to  the  value  of  one 
hundred  dollars,  and  also  sues  the  latter  note,  and  attaches 
the  same  property  of  A  subject  to  the  former  attachment.  He 
obtains  judgment  at  the  same  time  in  both  suits.  Apparently, 
both  debts  are  fully  secured.  But  the  avails  must  be  applied  on 
one  or  the  other  of  the  judgments  within  thirty  days,  or  the  se- 
curity is  lost.  If  the  avails  of  A's  property  are  applied  on  the 
judgment  against  A  and  B,  the  latter  is  discharged  because  the 
debt  is  satisfied.  If  they  are  applied  on  the  judgment  against 
A  alone,  B  is  discharged,  says  the  plaintiff,  because  thereby 
the  attachment  in  the  suit  against  A  and  B  is  released.  It  is 
not  material  at  what  time  within  the  thirty  days  the  creditor 
makes  the  application;  its  legal  effect  is  the  same  whether 
made  on  the  twenty-ninth,  or  at  the  last  moment  of  the  thirtieth 
day  after  the  judgment.  The  surety's  discharge  is  certain. 
He  has  no  occasion  to  pay  the  debt  and  assert  his  right  to 
levy  the  joint  execution  on  A's  property.  It  is  better  for  him 
to  stand  aloof  and  do  nothing.  In  effect,  he  is  discharged  by  the 
attachment,  or  at  all  events  by  the  attachment  and  judgment. 
If  the  creditor  attaches  the  principal's  property  and  pursues 
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the  action  to  judgment,  the  surety  is  inevitably  discharged. 
If  he  attaches  hind,  he  must  take  his  pay  in  land  at  its  ap- 
j)!-aised  value,  instead  of  the  lawful  money  which  the  surety  as 
well  as  the  principal  agreed  to  pay.  If  such  is  anywhere  the 
law,  it  is  not  the  law  here. 

The  lien  acquired  by  attachment  is  merely  the  right  to  levy 
tlie  execution  on  the  particular  property  attached:  Kittredge 
v.  Warren,  14  N.  H.  509,  526.  It  is  a  valuable  right,  but  it  is 
of  no  greater  value  than  the  right  to  levy  on  property  not 
attached.  The  creditor  has  no  better  right  and  is  under  no 
greater  obligation  to  the  surety  to  levy  on  the  attached  property 
than  on  any  other  equally  exposed  to  levy.  The  surety  may 
be  no  more  injured  by  his  failure  to  levy  in  the  one  case  than  in 
the  other.  If  he  is  not  discharged  by  the  creditor's  refusal  to 
levy  at  his  request  on  a  failing  principal's  unencumbered  prop- 
erty which  other  creditors  are  about  to  seize,  and  which  is 
pointed  out  to  hiua  by  the  surety  {Davis  v.  Haggins,  3  N.  H. 
231;  Mahurln  v.  Pearson,  8  N.  H.  539),  no  good  ground  is  per- 
ceived for  holding  that  he  is  discharged  by  a  neglect  to  levy 
on  property  attached.  In  each  case  alike  the  surety  may  pay 
the  debt,  and  levy  the  execution  for  his  own  benefit. 

The  doctrine  contended  for  by  the  plaintiff  is  not  necessary 
for  the  surety's  protection.  So  far  as  it  might  tend  to  deter 
the  creditor  from  bringing  suit  against  and  attaching  the  prop- 
erty of  the  principal,  it  would  operate  to  his  prejudice.  He  is 
chargeable  with  knowledge  that  the  principal  has  not  per- 
formed the  contract,  if  such  is  the  fact.  The  creditor  is  not 
bound  to  inform  him  that  the  debt  is  not  paid:  Sibley  v.  Mc- 
AUaster,  8  N.  H.  389,  390;  New  Hampshire  Sav.  Bank  v. 
Downing,  16  N.  H.  188.  The  plaintiff  might  have  had  tlie 
full  benefit  of  the  attachment  by  performing  his  contract  and 
paying  the  debt  at  any  time  while  the  lien  subsisted.  It  is 
no  sutiicient  answer  for  him  to  say  that  he  did  not  know  of  the 
suit  against  Dearborn,  or  of  the  attachment.  The  bank  were 
under  no  obligation  to  sue  Dearborn,  to  attach  his  property 
or  upon  doing  so,  to  notify  the  plaintiff  of  the  fact.  Service  of 
the  writ  upon  the  plaintiff  was  notice  that  the  debt  had  not 
been  paid.  He  was  put  upon  inquiry  touching  all  the  facts 
relating  to  his  liability.  Ordinary  care  would  have  informed 
him  of  the  suit  against  Dearborn,  and  of  the  attachment.  His 
loss  is  caused,  not  by  any  act  of  the  bank,  but, —  1.  By  his  own 
breach  of  the  contract  in  not  paying  the  note  when  it  fell  due; 
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and  2.  By  his  subsequent  negligence.     The  cited  and  conflict- 
ing decisions  in  other  jurisdictions  have  not  been  overlooked^ 
Demurrer  sustained.  _____ 

Suretyship  —  Subrogation. — The  right  of  subrogation  to  the  rights  of 
the  creditor  is  part  of  the  contract  of  suretyship:  New  Emfland  etc.  Ins.  Co. 
V.  Randall,  42  La.  Anu.  260;  Penn  v.  Ingles,  82  Va.  65;  Benne  v.  Schnecko, 
100  Mo.  251.  But  the  surety's  right  to  subrogation  is  subordinate  to  the- 
rights  of  the  creditor:  Thomas  v.  Stewart,  117  lud.  60;  Smith  v.  Harbin,  124 
Ind.  4.34. 

Suretyship  —  Exhausting  Remedy  against  Principal.  —  A  surety  can- 
not require  a  creditor  to  exhaust  his  remedies  against  the  principal  be  for* 
resorting  to  the  surety,  except  under  special  circumstances:  Abercrombie  v. 
Knox,  3  Ala.  728;  37  Am.  Dec.  721,  and  note;  Penn  v.  Ingles,  82  Va.  65, 
But  when  a  creditor  goes  into  equity  to  enforce  his  debt  against  a  princi- 
pal and  surety,  the  burden  must  be  laid  upon  the  principal  first:  Id.;  yet 
the  rule  must  not  be  carried  to  the  extent  of  delaying  the  creditor  indefi- 
nitely: Bellv.  McConkey,  82  Va.  176.  In  Skinner  v.  Terhune,  45  N.  J.  Eq. 
565,  where  a  defendant  obtained  a  judgment  against  a  principal  and  surety^ 
and  levied  upon  both  real  and  personal  property,  the  personalty  belonging 
to  the  principal,  and  the  realty  to  the  surety,  it  was  decided  that  complain- 
ant, who  held  a  judgment  against  the  surety  upon  which  execution  had  is- 
sued and  levy  made  upon  the  real  estate  subsequent  to  defendant's  judg- 
ment, had  an  equity  to  compel  defendant  to  proceed  to  satisfy  his  judgment 
out  of  the  personal  property  of  the  principal.  The  mere  neglect  of  the  holder 
of  a  note  to  pursue  the  makers  nntil  the  principal  becomes  insolvent  does  not 
exonerate  the  surety:  May  v.  Reed,  125  Ind.  199;  First  Nat.  Bank  v.  Holmes- 
ley,  99  N.  C.  531. 

Payments,  Application  of.  —  Where  no  application  is  made  by  th» 
debtor  or  creditor,  the  law  will  apply  a  payment  to  the  most  bnrdensom» 
of  several  debts:  Frazier  v.  Lanahan,  71  Md.  131;  17  Am.  St  Rep.  516.  A 
surety  cannot  insist  upon  the  application  of  a  payment  upon  a  secured  debt 
in  preference  to  a  debt  that  is  not  secured:  Hanson  v.  Manley,  72  Iowa,  48, 
Compare  Burks  ▼.  AU>ert,  4  J.  J.  Marsh.  97;  20  Am.  Dec.  209. 
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Commercial  Bank  of  Danville  v.  Burgwyn. 

[108  North  Cabolina,  62.] 
Negotiable  Instruments  —  PREauMPrioN  in  Favor  op  Holder  —  Bur- 
den OF  Proof,  when  Shifps.  —  It  is  presumed  prima  fade  that  the 
holder  of  negotiable  paper  is  the  owner  and  took  it  for  value  before  dis- 
honor; but  when  fraud  and  illegality  in  its  inception  are  pleaded  in  de- 
fense, and  evidence  to  support  the  plea  is  introduced,  the  presumption  is 
rebutted,  and  the  burden  of  proof  shifted  to  the  holder  to  show  that  he 
is  a  bona  fidt  purchaser  for  value  without  notice. 

R,  H.  Battle  and  S.  F.  Mordecai,  for  the  appellant. 

A.  W.  Graham,  for  the  respondent. 

Shepherd,  J.  The  note  sued  upon  was  negotiable,  "  and 
there  is  a  prima  facie  presumption  of  law  in  favor  of  every 
holder  of  a  negotiable  paper  to  the  extent  that  he  is  the  owner 
of  it,  and  that  he  took  it  for  value  and  before  dishonor":  Par- 
eons  on  Notes  and  Bills,  255;  Tredwell  v.  Blount,  86  N.  C.  33. 

Where,  however,  fraud  or  illegality  in  the  inception  of  the 
instrument  is  pleaded,  and  the  defendant  introduces  evidence 
tending  to  establish  such  plea,  then  the  prima  facie  case  made 
by  the  indorsee,  who  simply  offers  the  note  and  proves  its  exe- 
cution, is  60  far  rebutted  as  to  shift  the  burden  of  proof  and 
to  render  it  essential  to  his  right  of  recovery  that  he  show 
that  he  is  a  bona  fide  purchaser  for  value  and  without  notice: 
Pugh  V.  Grant,  86  N.  C.  39;  1  Daniel  on  Negotiable  Instru- 
ments, 815. 

Mr.  Daniel  says  (sec.  166)  that  in  such  a  case  "a  new  col- 
oring is  imparted  to  the  transaction.  The  plaintiff,  if  he  has 
become  innocently  the  holder  of  the  paper,  is  not  permitted 
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to  suffer;  but  as  the  knowledge  of  the  manner  in  which  it 
came  into  his  hands  must  rest  in  his  bosom,  and  the  means 
of  showing  it  must  be  much  easier  to  him  than  to  the  defend- 
ant, he  is  required  to  give  proof  that  he  became  possessed  of 
it  for  a  sufficient  consideration.  If  he  is  innocent,  the  bur- 
den must  generally  be  a  light  one,  and  if  guilty,  it  is  but  a 
proper  shield  to  one  who  would  be,  but  for  its  protection,  his 
victim." 

Applying  these  principles  to  the  case  before  us,  it  is  plain 
that  his  honor  erred  in  charging  the  jury  that  if  they  believed 
the  evidence  the  plaintiff  was  a  purchaser  for  value  and  with- 
out notice. 

The  defendant  pleaded  that  the  execution  of  the  note  was 
induced  by  the  fraudulent  representation  of  the  payee,  and 
there  was  evidence  tending  to  establish  the  alleged  fraud.  It 
then  became  incumbent  on  the  plaintiff  to  show  that  he  pur- 
chased for  value  and  without  notice,  and  failing  to  do  this,  he 
was  not  entitled  to  the  instruction  given  by  the  court.  It  is 
but  just  to  say  that  while  this  point  is  properly  taken  here,  it 
does  not  seem  to  have  been  made  in  the  court  below,  the  ques- 
tion there  being  the  effect  of  actual  notice  to  the  vice-presi- 
dent of  the  plaintiff,  under  the  circumstances. 

The  case  of  Applegarth  v.  Tillery,  105  N.  C.  407,  cited  by 
the  plaintiff's  counsel,  does  not  conflict  with  the  view  we  have 
taken.  In  that  case  there  was  ample  testimony  to  show  that 
the  plaintiff  purchased  before  maturity  for  value  and  without 
notice,  and  there  was  no  contradictory  evidence  as  to  these 
points.  The  court  held  that  mere  proof  that  the  payee  had 
procured  the  note  by  fraud  was  no  evidence  to  contradict  the 
express  testimony  of  the  plaintiff  that  he  was  the  owner. 
This  is  very  plainly  the  ground  of  that  decision,  and  we  can- 
not regard  the  reference  to  the  first  prayer  of  instruction  as 
controlling  the  real  meaning  of  the  opinion.  Certainly  the 
court  did  not  intend  to  impinge  upon  the  firmly  established 
principles  which  we  have  laid  down  as  applicable  to  the  facts 
before  us. 

It  is  further  to  be  observed  that  the  sole  issue  in  that  case 
related  only  to  the  ownership  of  the  note  sued  upon. 

New  trial  granted.  

Neootiablk  Instruments  —  Promissory  Notb  —  Possession  Prima 
Facie  Evidence  of  Ownership. — Possession  of  a  note  is  prima  facie  evu 
<lence  of  ownership;  but  where  there  is  evidence  of  fraud  in  its  inception, 
the  burden  of  proof  is  upon  the  holder  to  show  a  bona  fide  transfer:  Henry 
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V.  Sjieed,  99  Mo.  407;  17  Am.  St.  Eep.  580,  and  note;  Knox  v.  WiWams,  24 
Neb.  6.30;  8  Am.  St.  Rep.  220,  and  note.  Where  a  plaintiff  in  an  action  on  a 
negotiable  note  produces  it  at  the  trial,  the  law  presumes  that  he  is  the 
owner  thereof:  Ajypleyarth  v.  TiUei~y,  105  N.  C.  407;  Farmers'  etc.  Bank  v. 
Arthur,  75  Iowa,  129;  Seal  v.  Stevens,  79  Iowa,  28.  The  burden  of  proof  ia 
upon  the  holder  to  establish  bona  fide  ownership,  where  evidence  of  fraud  ia 
introduced:  Goodrich  v.  McDonald,  77  Mich.  486;  Barnes  v.  Peet,  77  Mich. 
391;  Mace  v.  Kennedy,  68  Mich.  389.  When  a  promissory  note  is  in  the  usual 
form,  with  nothing  indicating  that  it  was  taken  in  an  illegal  transaction,  the 
presumption  is,  that  the  holder  ia  the  bona  fide  owner:  CJiapman  v.  Eeming- 
ion^  80  Mich.  552. 
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flOS  NoETH  Carolina,  196.] 

Election,  Essentials  of.  —  It  is  essential  to  a  valid  election  that  it  be  held 
by  lawful  authority,  substantially  as  prescribed  by  law. 

Office  and  Officer  —  Officer  de  Facto. — To  constitute  a  person  an 
officer  de  facto,  there  must  at  least  be  some  colorable  election  or  ap- 
pointment to  and  induction  into  office. 

Office  and  Officer  —  Usurper,  when  Becomes  Officer  as  to  Third  Per- 
sons. —  Although  the  acts  of  a  usurper  who  takes  possession  of  an  office 
are  void,  still,  he  may  continue  to  act  for  so  long  a  time  and  under  such 
circumstances  as  to  afford  a  presumption  of  his  right  to  act.  His  acts 
are  then  valid  as  to  the  public  and  third  persons,  but  he  has  no  defense 
in  a  direct  proceeding  against  himself. 

Elegiion  Conducted  by  Usurper  in  Office  is  Void.  —  Where  a  regis- 
trar of  voters  appoints  a  cleik  who  fraudulently  gets  possession  of  the 
registration-books,  and  refusing  to  surrender  them  upon  demand  of  the 
reiii.strar,  appoints  judges  of  election,  opens  polls,  receives,  canvasses, 
and  makes  returns  of  voters,  he  is  a  mere  usurper,  and  such  election  ia 
void. 

Action  to  try  title  to  an  oHice.  The  relator,  Van  Amringe, 
claimed  to  have  been  duly  elected  clerk  of  the  superior  court 
at  a  regular  election.  This  the  defendant,  who  holds  the 
office,  denied,  on  the  ground  that  the  votes  cast  in  Cape  Fear 
precinct  at  said  election  were  rightfully  rejected  because 
the  registrar  of  voters  in  that  precinct  was  a  usurper  in 
office,  rendering  the  election  void.  Without  the  rejected  votes, 
the  defendant  had  a  majority  of  the  votes  cast  at  such  elec- 
tion. The  facts  in  connection  with  the  election  in  such  pre- 
cinct are  stated  in  the  opinion.  Judgment  for  defendant,  and 
the  relator  appealed. 

D.  L.  Russell,  for  the  appellant. 

George  Rountree  and  M.  Bellamy,  for  the  respondent. 

Merrimon,  C.  J.  The  ascertainment  of  the  popular  will  or 
desire  of  the  electors  under  the  mere  semblance  of  an  election 
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unauthorized  by  law  is  wholly  without  legal  force  or  effect^ 
because  such  election  has  no  legal  sanction.  In  settled,  well- 
regulated  government,  the  voice  of  electors  must  be  expressed 
and  ascertained  in  an  orderly  way  prescribed  by  law.  It  is- 
this  that  gives  order,  certainty,  integrity  of  character,  dignity^ 
direction  and  authority  of  government  to  the  expression  of 
the  popular  will.  An  election  without  the  sanction  of  the  law 
expresses  simply  the  voice  of  disorder,  confusion,  and  revolu- 
tion, however  honestly  expressed.  Government  cannot  take 
notice  of  such  voice  until  it  shall  in  some  lawful  way  take  on 
the  quality  and  character  of  lawful  authority.  This  is  essen- 
tial to  the  integrity  and  authority  of  government.  Hence  if  a 
person  assume  to  be  a  registrar  of  elections,  and  four  others- 
likewise  assume  to  be  judges  of  election,  and  purport  and  un- 
dertake to  hold  an  election  on  election  day,  in  an  election  pre- 
cinct, and  take  and  count  the  votes  cast  at  it  honestly,  such 
action  and  proceeding  would  be  no  election,  nor  would  it  be 
accepted  and  treated  as  such  by  authority.  An  essential  ele- 
ment of  a  valid  election  is,  that  it  shall  be  held  by  lawful  au- 
thority, substantially  as  prescribed  by  law.  It  is  not  sufficient 
that  it  be  simply  conducted  honestly;  it  must,  as  well,  have 
legal  sanction.  The  statutory  provisions  and  regulations  in 
respect  to  public  elections  in  this  state  must  be  observed  and 
prevail,  certainly  in  their  substance;  otherwise  the  electiorv 
will  be  void,  and  so  treated.  Therefore,  the  contention  that 
if  the  election  in  question  was  simply  conducted  fairly  and 
honestly  it  was  valid  is  unfounded. 

The  court  instructed  the  jury  that  Thomas  was  registrar  de^ 
facto  if  they  believed  either  of  the  two  aspects  of  the  evi- 
dence, and  the  election  would  hence  be  valid.  As  to  this 
there  was  no  exception.  But  the  court  said  further:  "If  you 
find  from  the  evidence  that  Cowan  continued  to  act  as  regis- 
trar, and  employed  Thomas  as  clerk  to  assist  him,  and  that 
Thomas,  whilst  sustaining  this  relation  to  Cowan,  fraudu- 
lently obtained  possession  of  the  books  on  the  second  Satur- 
day preceding  the  election,  with  a  promise  to  return  them,  and 
assumed  to  act  as  registrar,  he  was  an  intruder,  and  had  no 
authority,  and  could  perform  no  lawful  ofl&cial  act,  and  in 
consequence  the  election  held  by  him  and  his  appointees  was 
void,  and  your  answer  to  the  issue  should  be.  No."  This  is 
made  the  principal  ground  of  assignment  of  error. 

The  instruction  thus  complained  of  must  be  taken  in  con- 
nection with  the  whole  of  the  instructions  given,  and  in  view 
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of  all  the  evidence  pertinent.  The  evidence  tended  to  prove 
that  one  Cowan  was  duly  appointed  to  be  registrar;  that  he 
accepted  the  office,  and  acted  as  and  claimed  to  be  such,  con- 
tinuously, until  the  day  of  the  election;  that  he  did  not  resign, 
or  profess  to  resign;  that  he  did  not  appoint  or  undertake  to 
appoint  Thomas  to  be  registrar;  that  he  was  employed  and 
treated  simply  as  his  clerk;  that  Thomas  fraudulently  got 
the  registration-books  from  the  registrar  under  the  false 
promise  to  return  the  same;  that  he  did  not  do  so,  but  on  the 
day  of  election  expressly  refused  to  surrender  the  registration- 
books,  and  then  assumed  to  be  registrar,  acted  as  such,  and 
undertook  and  purported  to  appoint  three  judges  of  election, 
who,  with  a  judge  regularly  appointed,  co-operated  with  him 
in  holding  the  election.  The  evidence  fully  warranted  the  in- 
struction, if  it  was  correct  in  point  of  law. 

It  is  difficult  to  define  in  precise  terms  what  constitutes  an 
officer  de  facto  in  all  cases.  Indeed,  what  may  constitute 
such  officer  in  one  case  may  not  in  another.  A  variety  of 
facts  and  circumstances  tending  to  show  authority  of  the 
person  claiming  and  exercising  it  go  to  constitute  such  officer, 
-and  upon  grounds  of  necessity  and  public  policy  to  give  his 
acts  validity  as  to  the  public  and  persons  taking  benefit  of  his 
official  acts.  There  must  be  something,  — some  consideration, 
evidence,  facts,  circumstances,  or  conditions  that  reasonably 
lead  those  persons  who,  in  the  course  of  the  administra- 
tion and  the  discharge  of  the  duties  of  the  office,  must, 
in  some  way,  have  relations  or  business  with  it  to  recognize 
and  treat  the  person  claiming  to  be  officer  as  the  lawful  in- 
cumbent. But,  as  was  said  by  Chief  Justice  Ruffin  in  Burks 
v.  Elliott,  4  Ired.  361,  42  Am.  Dec.  142,  "The  mere  assump- 
tion of  the  office  by  performing  one  or  even  several  acts  appro- 
priate to  it,  without  any  recognition  of  the  person  as  officer 
by  the  appointing  power,  may  not  be  sufficient  to  constitute 
him  an  officer  de  facto.  There  must,  at  least,  be  some  color- 
able election  and  induction  into  office  ah  origine,  or  so  long 
an  exercise  of  the  office  and  acquiescence  therein  of  the  pub- 
lic authorities  as  to  afford  to  the  individual  citizen  a  presump- 
tion strong  that  the  party  was  duly  appointed,  and  therefore 
that  every  person  might  compel  him,  for  the  legal  fees,  to  do 
his  business,  and  for  the  same  reason  was  bound  to  submit  to 
his  authority  as  the  officer  of  the  country." 

What  was  thus  said  was  afterwards  approved  in  Gilliam  v. 
Heddick,  4  Ired.  368;  Burton  v.  Patton,  2  Jones,  124;  62  Am. 
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Dec.  194;  Commissioners  v.  Mc Daniel,  7  Jones,  107;  and  in  Peo- 
ple ex  rel.  v.  Staton,  73  N.  C.  546,  21  Am.  Rep.  479,  in  which 
case  Mr.  Justice  Readesaid:  "I  scarcely  think  it  necessary  to 
cite  authorities  to  show  the  distinction  between  mere  usurpers 
and  officers  de  facto  and  de  jure.  A  usurper  is  one  who  takes 
possession  without  authority.  His  acts  are  utterly  void^ 
unless  he  continues  to  act  so  long  a  time  or  under  such  cir- 
cumstances as  to  afford  presumption  of  his  right  to  act;  and 
thea  his  acts  are  valid  as  to  the  public  and  third  persons. 
But  he  has  no  defense  in  a  direct  proceeding  against  himself. 
A  de  facto  officer  is  one  who  goes  in  under  color  of  authority": 
Keeler  v.  Newbern,  Phill.  (N.  C.)  505. 

In  a  late  case  {State  v.  Lewis,  107  N.  C.  967),  Justice  Averjr 
cites  with  approval  State  v.  Carroll,  38  Conn.  449,  9  Am.  Rep, 
409,  in  which  Chief  Justice  Butler  reviews  very  thoroughly^ 
and  ably  the  whole  subject  of  officers  de  facto,  and  reaches 
substantially  this  conclusion:  *'An  officer  de/ac^o  is  one  whose 
acts,  though  not  those  of  an  officer,  the  law,  upon  principles  of 
policy  and  justice,  will  bold  valid,  so  far  as  they  involve  the 
interests  of  the  public  and  third  persons,  when  the  duties  of 
the  office  were  exercised,  —  1.  Without  a  known  appointment 
or  election,  but  under  such  circumstances  of  reputation  or  ac- 
quiescence as  were  calculated  to  induce  people,  without  in- 
quiry, to  submit  to  or  invoke  his  action,  supposing  him  to  be 
the  officer  he  assumed  to  be;  2.  Under  color  of  a  known  and 
valid  appointment  or  election,  but  where  the  officer  had  failed 
to  conform  to  some  precedent,  requirement,  or  condition,  as  to 
take  an  oath,  give  a  bond,  or  the  like;  3.  Under  color  of  a 
known  election  or  appointment,  void  because  the  officer  was 
not  eligible,  or  because  there  was  a  want  of  power  in  the  elect- 
ing or  appointing  body,  or  by  reason  of  some  irregularity  or 
defect  in  its  exercise,  such  ineligibility,  want  of  power,  or  de- 
fect being  unknown  to  the  public;  4.  Under  color  of  an  elec- 
tion or  appointment  by  or  pursuant  to  a  public  unconstitutional 
law,  before  the  same  is  adjudged  to  be  such." 

This  summary  points  out  to  a  very  large  extent,  if  not  al- 
together, the  nature  and  extent  of  the  circumstances,  condi- 
tions, the  character  of  the  evidence,  and  the  recognition  hy 
the  public  essential  in  varying  pertinent  cases  to  constitute  an 
officer  de  facto.  A  mere  intruder  or  usurper  is  not  ordinarily, 
but  may  become,  an  officer  de  facto  in  some  cases.  This  can 
happen  only  by  the  continued  exercise  of  the  office  by  him 
and  the  acquiescence  therein  by  the  public  authorities  and 
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the  public  for  such  length  of  time  as  to  afford  to  citizens  gen- 
erally a  strong  presumption  that  he  had  been  duly  appointed. 
But  when,  without  color  of  authority,  he  simply  assumes  to 
act,  to  exercise  authority  as  an  officer,  and  the  public  know 
the  fact,  or  reasonably  ought  to  know  that  he  is  a  usurper,  his 
acts  are  absolutely  void  for  all  purposes.  The  mere  fact  that, 
apart  from  his  usurpation,  his  supposed  official  acts  were  fair 
and  honest  could  not  impart  to  them  validity  and  efficiency: 
Burke  v.  Elliott,  4  Ired.  361;  42  Am.  Dec.  142;  People  ex  rel.y. 
Staton,  73  N.  C.  546;  21  Am.  Rep.  479;  State  v.  Carroll,  38 
Conn.  449;  9  Am.  Rep.  409;  McCrary  on  Elections,  217;  Pain© 
on  Elections,  sees.  380,  381. 

The  citizen  is  justly  chargeable  with  laches,  does  that 
which  is  in  his  own  wrong  and  wrong  to  the  public,  when 
he  recognizes,  tolerates,  encourages,  and  sustains  a  mere 
usurper,  one  whom  he  knows,  or  ought  under  the  circum- 
stances to  know,  to  be  such.  In  such  case,  neither  justice, 
necessity,  nor  public  policy  requires  that  the  acts  of  the 
usurper  shall  be  upheld  as  valid  for  any  purpose.  Indeed, 
these  things,  the  spirit  and  purpose  of  government,  strongly 
suggest  the  contrary. 

When,  therefore,  Thomas  obtained  from  the  registrar 
(Cowan)  the  registration-books  fraudulently,  under  promise 
to  return  the  same,  and  assumed  to  act  as  registrar,  he  was 
simply  an  intruder,  and  had  no  authority  and  could  perform 
DO  lawful  official  act  as  such,  and  the  election  which  he  and 
the  supposed  judges,  his  appointees,  co-operating  with  him, 
held  was  void.  The  instruction  of  the  court  to  the  jury 
excepted  to  was  pertinent,  and  had  reference  to  the  evidence 
going  to  prove  that  Thomas  so  fraudulently  obtained  the 
registration-books  and  assumed  to  act  as  registrar,  and  the 
jury  must  have  found  that  he.did.  The  jury  found  that  he 
was  not  registrar  de  facto  by  reason  of  color  of  appointment. 
They  found,  also,  that  he  was  a  fraudulent  intruder,  but  they 
did  not  find  —  nor  was  there  evidence  to  warrant  such  find- 
ing—  that  he  was  an  intruder  under  such  circumstances  and 
conditions  as  to  constitute  him  registrar  de  facto.  The  evi- 
dence went  to  show  that  he  had  been  the  clerk  of  the  regis- 
trar; that  he  did  not  claim  to  be  or  act  as  registrar  until  the 
day  of  election;  that  he  had  no  such  reputation;  that  the 
electors  had  not  so  recognized  him;  that  no  public  authority 
had  so  recognized  him  at  any  time;  and  that,  on  the  morning 
of  the  day  of  the  election,  in  the  presence  of  electors,  the  law- 
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fal  registrar  had  publicly  demanded  that  he  surrender  to  him 
the  registration-books,  to  the  end  that  he  and  the  lawfully  ap- 
pointed judges  of  election  might  hold  the  election  according 
to  law,  and  he  refused  to  do  so.  The  evidence  went  to  prove, 
and  the  jury  found,  that  Thomas  was  a  naked  intruder,  with 
no  attending  circumstances  and  conditions  that  rendered  him 
registrar  de  facto.  The  electors  had  notice  that  Cowan  was 
the  lawful  registrar;  that  he  had  been  duly  appointed;  that 
he  acted  as  such.  There  was  no  notice  that  he  had  resigned 
his  office,  nor  had  he  done  so.  On  the  contrary,  on  the  morn- 
ing of  the  election  he  claimed  his  right  and  authority  to  hold 
the  election.  This  was  notice  —  important  notice  —  that 
Thomas  was  an  intruder,  and  the  election  was  not  such  in  con- 
templation of  law.  The  electors  ought  not  to  have  recognized 
the  intruder.  They  did  so  in  their  own  wrong.  They  ought 
to  have  demanded  and  required  that  the  registrar  and  the 
lawful  judges  of  election  hold  the  election  according  to  law. 
It  was  their  duty  to  themselves  and  to  the  public  to  have  done 
so,  and  failing  in  this  for  any  cause,  they  ought  not  to  have 
gone  through  an  empty  form  that  had  no  legal  effect.  They 
lost  their  votes  and  their  voice  in  part  through  their  own 
laches. 

The  issue  of  fact  submitted  to  the  jury  was  broad  and 
comprehensive.  It  embraced  the  whole  of  the  matter  at 
issue.  The  relator  could  readily,  as  he  did,  put  in  all  perti- 
nent evidence,  and  avail  himself  of  it  before  the  jury.  He 
was  not  necessarily  prejudiced  by  it,  nor  can  we  see,  nor  does 
it  at  all  appear,  that  he  was.  The  other  exceptions  are  with- 
out merit. 

Judgment  affirmed.  ^ 

Elections — VALiDrrr,  — As  to  what  are  the  essentials  to  the  validity  of 
»n  election,  see  note  to  People  v.  Bates,  83  Am.  Dec.  749-754. 

Officers  dk  Facto,  Who  ark:  See  IJamlin  v.  Kasaafer,  15  Or.  456;  3 
Am.  St.  Rep.  176,  and  note.  Where  an  officer  de  jure  6II3  an  office  and 
performs  its  duties,  another  person  cannot  become  an  officer  de  facto  of  the 
same  office,  even  though  he  may  claim  it  under  color  of  title:  State  v.  Bloa- 
aom,  19  Nev.  312.  Compare  Hallyren  v.  Campbell,  82  Mich.  255;  21  Am.  St 
Rep.  557. 

Officer  de  FAcro,  Validity  of  Acts  of.  —  The  acts  of  an  officer  de  facto 
are  valid  when  they  concern  the  public  or  third  persons:  Jevoeli  v.  Oilbert,  64 
N.  H.  13;  10  Am.  St.  Rep.  357,  and  note;  In  re  Burke,  76  Wis.  357;  Fancher 
T.  Stearns,  61  Vt.  616.  The  rule  is  applied  to  the  officers  de  facto  of  elections 
in  HunnieuU  v.  State,  75  Tex.  234. 
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Harrison  v.  Ray. 

[108  NOETH  Cabolima,  215.] 

Husband  and  Wife  —  Effect  of  Devise  ob  Deed  to.  —  Where  land  is 
devised  or  conveyed  to  hushand  and  wife,  they  take  by  entirety,  and 
upon  the  death  of  one,  the  whole  vests  in  the  other  by  right  of  survivor- 
ship. 

Partition  between  Tenants  in  Comaion  by  Consent  —  Effect  of.  — 
Where  partition  between  tenants  in  common  is  made  by  consent  by 
means  of  deeds  mutually  executed,  the  deeds  do  not  pass  title  to  any 
real  estate,  but  simply  designate  the  share  of  each  by  metes  and  bonnds, 
destroying  the  unity  of  possession,  and  allotting  the  land  to  be  held  ia 
severalty;  nor  do  the  deeds  operate  as  an  estoppel,  except  to  establish 
the  extent  of  the  interest  of  each  tenant  in  his  ancestor's  lands. 

Action  to  recover  the  title  and  possession  of  land.  Oakley 
Harrison  and  his  brothers  and  sisters  divided  the  lands  in- 
herited by  them  from  their  father  by  deeds  of  partition  with- 
out legal  proceedings.  The  deed  for  said  Harrison's  share, 
the  land  in  dispute,  was  made  to  him  and  his  wife,  Juda,  who 
after  his  death  married  the  defendant  Ray.  The  plaintiffs  are 
Harrison's  children  by  his  first  wife,  and  allege  that  the  name 
of  said  Juda  was  inserted  in  the  deed  by  mistake.  This  issue 
being  found,  and  judgment  entered  against  them,  they  ap- 
pealed. 

J.  H.  Fleming^  for  the  appellants. 

Fuller  and  Snow,  for  the  respondents. 

Clark,  J.  When  realty  is  devised  or  conveyed  to  husband 
and  wife,  they  take  by  entirety,  and  upon  the  death  of  one, 
the  whole  belongs  to  the  other  by  right  of  survivorship:  2  Bla. 
Cora.  182;  Long  v.  Barnes,  87  N.  C.  329;  Simontonv.  Cornelius, 
98  N.  C.  433.  The  act  abolishing  survivorship  in  joint  ten- 
ancies (Acts  of  1784,  c.  204;  Code,  sec.  1326)  does  not  apply 
to  such  cases:  Motley  v.  Whitemore,  2  Dev.  &  B.  537;  I'odd 
V.  Zachary,  Bush.  Eq.  286;  Woodford  v.  Higly,  1  Winst.  237. 
Indeed,  it  is  held  that  a  conveyance  to  husband  and  wife  has 
a  fifth  unity  added  to  the  four  common-law  unities  recognized 
in  joint  tenancy;  i.  e.,  unity  of  person:  Topping  v.  Saddler^  5 
Jones,  357;  Freeman  on  Cotenancy  and  Partition,  sec.  64. 

But  in  the  present  case  the  deed  to  Oakley  Harrison  and 
wife  operated  merely  as  a  partition  of  the  lands,  and  conveyed 
110  estate  to  them.  The  land  in  controversy  was  the  share  of 
Oakley  Harrison  in  the  lands  inherited  by  him  and  his  broth- 
ers and  sisters.  This  tract  was  ascertained  to  be  his  i?hareby 
the  consent  partition,  which  was  had  in  lieu  of  legal  proceed- 
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inga  to  appoint  commissioners  to  mark  it  off  and  assign  it. 
It  is  not  claimed  that  Juda,  the  wife,  had  any  interest  in  the 
land  so  that  anything  should  have  been  assigned  her,  but  it 
is  contended  that  by  Oakley  Harrison's  direction  the  deed 
was  drawn  to  him  and  his  wife  jointly.  Suppose  this  to  be  so. 
The  grantors  were  not  conveying  any  additional  estate  or  in- 
terest to  Oakley  Harrison.  He  had  bought  nothing,  and  they 
were  not  making  him  a  present  of  anything.  The  deed  only 
assigned  to  him  in  severalty  and  by  metes  and  bounds  what 
was  already  his.  The  grantors  conveyed  no  part  of  their 
shares.  They  had  no  interest  in  the  share  embraced  in  the 
deed  to  Oakley  Harrison,  and  could  convey  no  interest  therein 
to  him  or  any  one  else.  It  was  his  by  the  conveyance  from  his 
father.  He  received  no  title  nor  estate  by  virtue  of  the  deed 
from  his  brothers  and  sisters,  nor  could  his  wife.  His  direc- 
tion to  the  other  heirs  (if  given)  to  convey  to  himself  and  wife 
could  not  have  the  effect  to  make  the  deed  a  conveyance  of 
anything  to  his  wife  when  it  was  not  such  as  to  himself.  The 
title  being  already  in  him,  the  deed  merely  designated  his 
share  by  metes  and  bounds,  and  allotted  it  to  be  held  in  sever- 
alty. No  title  passed  by  the  deed,  nor  by  any  of  the  deeds. 
"Partition  makes  no  degree.  It  only  adjusts  the  different 
rights  of  the  parties  to  the  possession.  Each  does  not  take  the 
allotment  by  purchase,  but  is  as  much  seised  of  it  by  descent 
from  the  common  ancestor  as  of  the  undivided  share  before 
partition":  Allnatt  on  Partition,  124.  The  deed  of  partition 
destroys  the  unity  of  possession,  and  henceforward  each  holds 
his  share  in  severalty;  but  such  deed  confers  no  new  title  or 
additional  estate  in  the  land:  2  Bla.  Com.  186.  Hence  it  is 
that  in  partition,  whatever  the  form  of  the  deed,  there  is  an 
implied  warranty  of  title  by  each  tenant  to  all  the  others: 
Huntley  v.  Cline,  93  N.  C.  458. 

Had  the  deed  from  the  brothers  and  sisters  conveyed  any 
new  and  distinct  estate  in  the  land  allotted  to  Oakley  Harri- 
son, he  certainly  already  had  an  interest  therein.  This  was 
not  conveyed  to  his  wife,  and  such  share  would  have  been 
held  by  him  and  wife  neither  by  a  unity  of  interest,  unity  of 
title,  nor  unity  of  time;  which  three  unities  are  as  essential  ta 
a  joint  tenancy  as  the  fourth  unity  (of  possession),  which 
alone  they  would  have  had. 

There  is  no  estoppel  on  the  plaintiffs  by  virtue  of  Oakley 
Harrison  having  received  and  caused  the  deed  to  be  registered; 
for,  as  we  have  seen,  his  title  was  not  derived  by  the  deed  of 
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partition,  but  by  the  deed  from  his  father.  The  deed  of  par- 
tition is  only  an  estoppel  as  between  the  plaintiffs  and  the 
brothers  and  sisters  of  Oakley  Harrison,  as  establishing  the 
extent  of  his  share  of  his  father's  lands  thus  set  apart  and 
allotted  in  severalty. 

In  this  view  of  the  matter  we  are  supported  by  the  very 
recent  case  of  Yancey  v.  Radford,  86  Va.  638  (March,  1890), 
which  is  well  considered  and  exactly  in  point.  To  same  effect 
is  Dooley  v.  Baynes,  86  Va.  644. 

The  issue  submitted  was  immaterial.  Upon  the  admission 
in  the  answer,  judgment  should  have  been  entered  in  favor  of 
the  plaintiffs  non  obstante  veredicto:  Moye  v.  Petway,  76  N.  C. 
327;  Ward  v.  Phillips,  89  N.  G.  215;  Walker  v.  -Scoff,  106 
N.  C.  56. 

Reversed.  

Husband  and  Wife,  Deed  or  Devise  to,  Effect  of.  —  Where  land  i» 
conveyed  to  a  husband  and  wife,  both  are  seised  of  an  entirety,  and  the  sur- 
vivor takes  the  whole  estate:  Smith  v.  Smith,  23  Wis.  176;  99  Am.  Dec.  153, 
and  note;  Hemingway  v.  Scales,  42  Mis.s.  1;  97  Am.  Dec.  42.5,  and  note;  Simon- 
ton  V.  Cornelius,  98  N.  C.  433;  Edmondson  v.  City  of  Moberly,  98  Mo.  523. 
Upon  a  grant  or  devise  to  a  husband  or  wife,  they  take  as  tenants  in  com- 
mon, unless  expressly  declared  joint  tenants:  Wilson  v.  Wilson,  43  Minn.  398. 
A  deed  executed  to  a  husband  and  wife  creates  an  estate  in  joint  tenancy r 
Dowlingv.  SalliolU,  83  Mich.  131. 

Co-tenants  —  Partition  between,  by  Consent.  — If  tenants  in  common, 
intending  to  make  partition,  run  and  mark  upon  the  ground  a  division  line, 
and  take  possession  of  their  respective  parts  in  pursuance  thereof,  partition 
is  fully  executed  between  them:  McKnight  v.  Bdl,  135  Pa.  St.  358;  Borden 
y.  Curtis,  46  N.  J.  Eq.  468. 
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[108  North  Carolina,  276.] 
Husband  and  Wife  —  Purchase  by  Husband.  —  Resulting  Trust  in 
Favor  of  Wife  is  created  where  a  husband  agrees  to  treat  the  wife's 
money  as  her  separate  estate,  and  invests  it  in  land  for  her  benefit,  taking 
the  title  in  his  own  name. 

Partition.  The  testimony  proved  that  Mrs.  Beam  being 
possessed  of  certain  money,  her  husband  voluntarily  agreed 
to  treat  it  as  her  separate  estate  and  to  invest  it  in  the  land  in 
dit^pute.  This  he  did,  purchasing  from  A.  Bridgers  and  taking 
the  title  in  his  own  name. 

M.  H.  Justice,  for  the  appellants. 

J.  A.  Forney,  for  the  respondents. 
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Shepherd,  J.  The  only  question  presented  for  review  is, 
whether  there  was  sufficient  evidence  to  sustain  an  affirmative 
Ending  of  the  second  issue.  We  think  it  very  clear  from  the 
testimony  of  James  and  William  Bridgers  that  John  Beam 
purchased  the  land  in  question  with  his  wife's  money  at  her 
request;  that  the  purchase  was  intended  for  her  benefit,  and 
that  such  was  the  understanding  and  agreement  of  the  par- 
ties. It  may  also  be  inferred  that  she  intended  that  the  title 
should  be  made  to  her.  Indeed,  the  agreement  was  that  the 
husband  should  purchase  the  land  "  for  her,"  and  the  neces- 
sary implication  is,  that  the  title  was  to  be  taken  in  her  name. 
It  is  a  well-settled  principle  that  where,  on  the  purchase  of 
property,  the  conveyance  of  the  legal  estate  is  taken  in  the 
name  of  one  person,  but  the  purchase-money  is  paid  by  an- 
other at  the  same  time  or  previously,  and  as  a  part  of  one 
transaction,  a  trust  results  in  favor  of  him  who  supplies  the 
purchase-money:  Adams's  Eq.  33;  Malone  on  Real  Property, 
509.  The  principle  has  frequently  been  applied  where  land 
is  purchased  with  funds  arising  from  the  separate  estate 
of  the  wife:  Cunningham  v.  Bell,  83  N.  C.  328;  Lyon  v. 
Akin,  78  N.  C.  258;  or  with  funds  which,  by  agreement  of  the 
husband,  are  to  be  treated  as  such  separate  estate:  Hackett  v. 
Shuford,  86  N.  C.  144,  and  cases  cited. 

It  is  urged,  however,  that  in  our  case  the  money  with  which 
the  land  was  purchased  was  not  the  separate  estate  of  the 
wife,  and  that  the  agreement  of  the  husband  to  treat  it  as  such 
being  purely  voluntary,  and  therefore  of  no  effect,  there  was 
nothing  to  prevent  the  operation  of  the  principle  by  which  the 
money  of  the  wife  became  the  property  of  the  husband  jure 
mariti. 

The  argument  derives  some  support  from  the  intimation  of 
the  learned  justice  who  delivered  the  opinion  in  Hackett's 
case,  supra,  but  it  will  appear  from  an  examination  of  the 
Maryland  cases  (alone  cited  by  him)  that  the  rights  of  credi- 
tors were  involved,  and  that  so  far  from  any  pecuniary  con- 
sideration being  necessary  as  between  the  parties,  the  contrary 
view  was  declared  by  the  supreme  court  of  that  state.  The 
-case  upon  appeal  does  not  very  clearly  show  how  the  wife  ac- 
quired or  held  the  money  in  question,  but  granting  that  it  was 
49ubject  to  the  marital  rights  of  the  husband,  we  think  that,  as 
between  him  and  his  wife,  his  agreement  to  treat  it  as  her  sep- 
arate property  would  be  recognized  in  equity  in  cases  like  this, 
especially  where  there  were  no  children  to  be  provided  for,  and 
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•ihe  claim  of  the  wife  was  more  meritorious  than  that  of  the 
jollateral  heirs,  whom  the  husband  was  under  no  moral  obli- 
gation to  maintain:  Garner  v.  Garner^  Busb.  Eq.  1;  57  Am. 
Dec.  583. 

It  is  said  by  high  authority  that  although  the  presumption 
is,  that  the  money  of  the  wife  during  the  marriage  becomes  the 
husband's,  such  presumption  is  not  conclusive,  and  the  hus- 
band "  may  so  treat  it  as  to  charge  himself  and  his  heirs,  as 
trustees  of  the  wife,  with  the  duty  of  applying  it  to  her  sepa- 
rate use":  Taggard  v.  Talcott,  2  Edw.  Ch.  628;  Resorv.  Resory 
9  Ind.  349;  Temple  v.  Williams,  4  Ired.  Eq.  39;  Woodruff  \. 
Bowles,  104  N.  C.  197. 

It  is  well  settled  that  a  husband  may,  after  marriage,  make 
gifts  and  presents  to  his  wife  which  will  be  supported  in  equity 
against  himself  and  his  representatives:  Lucas  v.  Lucas,  1  Atk. 
270;  Atherly  on  Marriage  Settlements,  331;  Garner  v.  Garner, 
Busb.  Eq.  1;  57  Am.  Dec.  583;  Smith  v.  Smith,  Winst.  Eq.  30; 
and  it  seems  to  be  also  well  established  that  a  trust  may  be 
raised  in  favor  of  the  wife  by  proof  that  her  husband  paid, 
the  purchase-money  for  her  benefit  and  with  his  own  funds: 
Rayhold  v.  Rayhuld,  20  Pa.  St.  308;  Finney  v.  Fellows,  15  Vt. 
525;  Farley  v.  Blood,  30  N.  H.  354;  Dyer  v.  Dyer,  White  and 
Tudor's  Lead.  Cas.  Eq.  341. 

In  consideration  of  the  foregoing  authorities,  we  see  no 
reason  why  the  agreement  of  the  husband  in  this  case  may 
not  be  sustained  as  against  the  parties  to  this  action;  and  this- 
being  so,  it  must  follow  that  there  was  a  resulting  trust. 

Aflfirmed.  

Husband  and  Wife  —  Purchasb  by  Husband  —  Rksultino  Trust  in 
Favor  of  Wife.  —  Where  property  is  purchased  by  a  husband  with  the  sep- 
arate funds  of  the  wife  and  the  deed  taken  in  his  name,  the  legal  title  is  in 
him,  and  a  trust  results  in  the  wife's  favor:  Lowentrout  v.  Campbell,  130  111. 
503;  WiightsviUe  R'y  Co.  v.  Holmes,  85  Ga.  668;  Buchanan  v.  Hubbard,  119 
Ind.  187;  Monlgomei-yy.  Noyes,  73  Tex.  203.  Where  land  is  purchased  with 
the  money  of  a  husband  in  the  name  of  the  wife,  there  is  a  resulting  trusi: 
in  his  favor:  Belford  v.  Crane,  16  N.  J.  Eq.  265;  84  Am.  Dec.  155,  and  note; 
Omiand  y.  OUUland,  96  Mo.  622. 
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Grubbs  V.  North  Carolina  Home  Insurance  Co. 

[108  NoETH  Carolina,  472.] 

Insurance  —  Waiver  by  Agent.  —  An  insurance  agent  authorized  to  take 
risks  and  issue  policies  has  authority  to  waive  by  parol  a  condition  ia 
a  policy  issued  by  him. 

Insuranck  —  Power  of  Subaoent.  —  Where  a  general  insurance  agent 
permits  his  subageut  to  receive  premiums  from  and  to  fill  up  and  de- 
liver policies  to  the  insured,  the  acts  of  the  subagent  are  regarded  as 
the  acts  of  the  general  agent,  and  persons  dealing  with  such  subagent 
have  a  right  to  judge  of  the  extent  of  his  authority  by  the  nature  of 
the  business  intrusted  to  him. 

Insurance  —  Waiver  of  Condition  against  Additional  Insuranck  bt 
AoENT.  —  Where  the  insured,  holding  a  policy  conditioned  that  it  would 
be  void  if  any  additional  insurance  were  taken  without  the  written  con- 
sent of  the  company  indorsed  thereon,  notifies  the  company's  subagent 
who  issued  the  policy  of  his  intention  to  take  out  additional  insurance, 
and  such  agent  says  that  it  will  be  all  right,  this  will  constitute  a  waiver 
of  such  condition  by  the  company. 

Insurance — Waiver  of  Forfeiture. — Where,  after  breach  of  condition 
in  an  insurance  policy,  the  insurer,  with  knowledge  of  the  facts  consti- 
tuting the  breach,  by  his  conduct  leads  the  insured  to  believe  that  he 
still  recognizes  the  validity  of  the  policy,  and  considers  him  protected  by 
it,  and  induces  him,  under  such  impression,  to  incur  expense,  he  will  be 
deemed  to  have  waived  the  forfeiture,  and  estopped  from  setting  it  up 
as  a  defense. 

Insurance  —  Waiver  of  Forfeiture.  —  Where,  with  knowledge  of  facts 
constituting  an  alleged  waiver,  the  insurer,  tlirough  his  adjuster,  re- 
quires the  insured  to  furnish  an  invoice  of  goods  destroyed,  proofs  of 
loss,  or  plans  and  specifications  of  the  building  burned,  or  to  appear  for 
examination,  such  acts  of  the  adjuster  will  constitute  a  waiver  of  for- 
feiture for  failure  to  secure  written  indorsements  of  additional  insurance 
as  provided  in  the  policy. 

Insurance — Waiver  of  Forfeiture  by  Adjuster. — Where,  after  a 
fire,  the  adjuster  of  the  insurance  company  joins  the  agents  of  other 
companies  in  an  efi'ort  to  adjust  the  loss,  requires  the  pi'oduction  of  the 
books  of  the  insured  for  examination,  asks  for  invoicos  from  the  time  he 
went  into  business,  or  for  duplicates  because  of  their  destruction,  and 
objects  to  paying  the  loss  only  on  the  ground  that  he  cannot  agree  with 
the  insured  as  to  the  amount,  and  offers  to  pay  his  proportion  of  the  loss 
as  estimated  by  him,  the  company  is  estopped  from  insisting  upon  a  for- 
feiture by  reason  of  a  breach  of  any  conditions  in  the  policy  in  reference 
to  taking  additional  insurance. 

Practice  —  Instructions.  —  A  refusal  to  consider  written  requests  for  instmc- 
tions,  unless  presented  at  or  before  the  close  of  the  testimony,  is-not  error. 

Insurance  —  Measure  of  Recovery.  —  The  measure  of  recovery  for  loss 
of  goods  insured  against  fire  is  the  market  or  cash  value  of  the  goods 
at  the  time  and  place  of  the  fire. 

Practice  -^  Subjeci*  for  Comment  by  Counsel.  — The  fact  that  defendant's 
witness,  who  was  present  at  a  conversation  between  plaintiff  and  defend- 
ant's agent  concerning  the  subject-matter  in  suit,  was  present  in  court, 
and  not  called  to  contradict  plaintiff,  is  a  legitimate  subject  for  comment 
by  counsel,  who  may  argue  therefrom  that  plaintiff  should  be  believed. 
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/.  W.  Hinsdale,  T.  W.  Mason,  and  B.  S.  Gay,  for  the  ap- 
pellant. 

R.  0.  Burton,  Jr.,  R.  B.  Peebles,  and  W.  0.  Bowen,  for  the 
respondents. 

Avery,  J.  The  defendant  asked  the  court  to  instruct  the 
jury  that,  upon  consideration  of  all  the  evidence,  there  was 
no  waiver  of  the  condition  of  the  policy  requiring  the  written 
consent  of  the  defendant  to  be  indorsed  upon  it  provided  the 
plaintiff  should  take  out  additional  insurance  in  other  com- 
panies. This  request  was  equivalent  to  a  demurrer  to  the 
whole  of  the  evidence,  it  being  admitted  that  additional  in- 
surance was  taken  out  in  other  companies  after  the  policy  sued 
on  was  issued,  without  first  securing  the  written  indorsement 
of  the  defendant's  consent  upon  it  in  accordance  with  the  ex- 
press requirement  of  one  of  its  conditions. 

If  Dr.  Ramsey,  the  agent  with'  whom  the  plaintiff  treated, 
was  authorized  to  take  fire  risks  and  issue  policies,  he  was 
empowered  to  waive  by  parol  a  condition  in  a  policy  issued 
by  him:  Winansv.  AUemania  F.  Ins.  Co.,  38  Wis.  342;  Miner 
V.  Phoenix  Ins.  Co.,  27  Wis.  693;  9  Am.  Rep.  479;  Cans  v.  St. 
Paul  etc.  Ins.  Co.,  43  Wis.  108;  28  Am.  Rep.  535;  Phoenix  Ins. 
Co.  v.  Spiers,  87  Ky.  285;  Kitchen  v.  Hartford  F.  Ins.  Co.,  57 
Mich.  135;  58  Am.  Rep.  344;  Westchester  F.  Ins.  Co.  v.  Earle, 
33  Mich.  143;  Viele  v.  Germania  Ins.  Co.,  26  Iowa,  63;  96  Am. 
Dec.  83;  Wood  on  Fire  Insurance,  sec.  391;  Shearman  v. 
Niagara  F.  Ins.  Co.,  46  N.  Y.  526;  7  Am.  Rep.  380;  Fishheck 
V.  Phoenix  Ins.  Co.,  54  Cal.  422. 

Where  a  general  agent  permits  a  subagent  acting  under 
his  direction  to  receive  premiums  from  and  to  fill  up  and  de- 
liver policies  to  the  insured,  the  acts  of  the  subagent  are 
regarded  as  the  acts  of  the  general  agent:  Continental  Ins.  Co.  v. 
Ruckman,  127  111.  365;  11  Am.  St.  Rep.  121.  The  powers  of  an 
agent  are  prima  facie  co-extensive  with  the  apparent  authority 
given  him,  and  persons  dealing  with  him  may  judge  of  their 
extent  from  the  nature  of  the  business  intrusted  to  his  care: 
Wood  on  Fire  Insurance,  sec.  500;  Hornthal  v.  Western  Ins. 
Co.,  88  N.  C.  71;  Beal  v.. Park  F.  Ins.  Co.,  16  Wis.  241;  82  Am. 
Dec.  719;  Davenport  v.  Peoria  etc.  Ins.  Co.,  17  Iowa,  276. 

Though  the  authorities  are  conflicting  upon  many  ques- 
tions that  have  arisen  as  to  the  powers  of  insurance  agents 
generally  to  bind  the  companies  for  which  they  act,  there  is 
a  growing  tendency  to  abrogate  rules  laid  down  by  some  of 
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the  courts  when  the  insured  sought  the  principal  officers  of 
these  corporations  in  the  larger  towns,  and  asked  the  agents 
to  forward  applications  for  insurance,  instead  of  waiting  at 
their  homes  for  agents  sent  to  solicit  their  patronage  and 
stimulated  to  active  and  persistent  effort  by  their  employers^ 
We  concur  with  the  judge  below  in  the  opinion  that  if  Dr.. 
Ramsey  was  intrusted  by  the  defendant  (as  he  testified  that 
he  was)  with  the  blank  applications,  and  with  its  policies 
duly  signed  by  its  officers,  and  was  authorized  to  take  risks 
without  consulting  the  company,  to  issue  policies  by  simply 
signing  his  name  as  agent,  to  collect  premiums  and  cancel 
policies,  then  he  was  empowered,  as  agent,  to  waive  the  con- 
dition that  no  additional  insurance  should  be  taken.  In  the 
case  of  Westchester  F.  Ins.  Co.  v.  Earle,  33  Mich.  143,  an  agent,, 
when  asked  about  the  taking  of  additional  insurance,  said,  in 
substance,  that  it  would  make  no  diflerence,  but,  without  say- 
ing it  in  so  many  words,  left  the  inference  that  consent  in 
writing  was  not  necessary;  and  the  court  held  that  the  agent 
had  waived  a  condition  in  the  policy  similar  to  that  in  plain- 
tiff's policy,  and  that  the  insurers  could  not  avoid  liability 
under  the  contract  because  additional  insurance  was  subse- 
quently taken  in  another  company  without  asking  for  or  se- 
curing the  indorsement  of  its  written  consent  on  the  original 
policy.  See  also  Gans  v.  St.  Paul  etc.  Ins.  Co.,  43  Wis.  108; 
28  Am.  Rep.  535.  After  testifying  that  he  was  permitted  by 
the  defendant  to  exercise  all  of  the  powers  enumerated  by  the 
court  in  the  foregoing  instructions,  Dr.  Ramsey  stated  also 
that  Grubbs  did  say  to  him  that  he  would  want  further  in- 
surance, and  that  he  (Ramsey)  replied  that  he  thought  Grubbs 
could  get  it  if  he  wished;  that  he  did  not  remember  any  more 
of  the  conversation  on  that  subject.  The  witness  Gay  testi- 
fied that  Ramsey  said  to  Grubbs,  when  asked  about  further 
insurance,  that  it  was  all  right,  so  that  he  did  not  insure  for 
more  than  three  fourths  the  value  of  the  stock.  Grubbs  tes- 
tified that  he  told  Ramsey  the  exact  amount  of  insurance  that 
he  proposed  to  place,  and  did  take,  in  each  of  the  other  com- 
panies, which  did  not  in  the  aggregate  exceed  three  fourths  of 
the  value  of  the  property  insured.  So  that  the  facts  in  our 
case  would  more  naturally  warrant  the  inference  that  the 
agent  did  not  require  his  assent  to  be  indorsed  in  writing  on 
the  policy  than  the  evidence  in  the  Michigan  authority  cited 
above,  because  Ramsey  not  only  conveyed  the  idea  that  it 
would  be  all  right  to  get  additional  insurance,  but  added  th& 
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condition  that  the  whole  insurance  should  not  in  the  aggre- 
gate exceed  three  fourths  of  the  value  of  the  property  insured, 
thereby  excluding  the  inference  that  he  would  insist  upon  any 
other  condition.  But  even  upon  his  own  testimony,  Ramsey 
was  empowered  to  waive  the  indorsement,  and  if,  after  Grubbs 
notified  him  of  the  amount  which  he  proposed  to  take,  and 
did  afterwards  take,  in  each  of  the  other  companies,  Ramsey, 
by  bis  language,  left  Grubbs  to  infer  that  no  objection 
would  be  made  unless  the  aggregate  amount  of  insurance  in 
all  of  the  companies  should  exceed  three  fourths  of  the  value 
of  the  insured  property,  and  Grubbs  did  not  exceed  that  limit, 
then,  if  Grubbs  was  induced  to  believe  that  the  forfeiture 
would  not  be  insisted  on  unless  the  limit  in  the  amount  of 
insurance  should  be  transcended,  and  acted  under  that  im- 
pression in  effecting  additional  insurance,  that  condition  of 
the  policy  would  be  considered  as  waived  by  the  company. 
We  think,  therefore,  that  there  was  no  error  in  the  rulings  of 
the  judge  below  upon  which  the  sixth,  fourteenth,  fifteenth, 
sixteenth,  and  seventeenth  exceptions  are  founded.  It  seems 
that  some  of  the  counsel  abandoned,  while  other  counsel  in- 
sisted upon,  the  exceptions  numbered  from  1  to  8,  inclu- 
sive, and  so  much  of  exception  10  as  referred  to  the  refusal 
of  the  court  to  give  special  instructions  asked  by  defend- 
ant, and  numbered  7.  If,  after  a  breach  of  the  conditions  of 
a  policy,  the  insurers,  with  a  knowledge  of  the  facts  constitut- 
ing it,  by  their  conduct  lead  the  insured  to  believe  that  they 
still  recognize  the  validity  of  the  policy,  and  consider  him  as 
protected  by  it,  and  induce  him  under  such  impression  to  in- 
cur expense,  they  will  be  deemed  to  have  waived  the  forfeit- 
ure, and  will  be  estopped  from  setting  it  up  as  a  defense: 
Viele  V.  Oennania  Ins.  Co.,  26  Iowa,  9,  and  note  68;  96  Am. 
Dec.  83;  Oshlcosh  G.  L.  Co.  v.  Germania  F.  Ins.  Co.,  71  Wis. 
454;  5  Am.  St.  Rep.  233. 

Where,  with  a  knowledge  of  the  facts  constituting  the 
alleged  waiver,  the  insurer,  after  the  insured  property  had 
been  destroyed  by  fire,  requires  the  insured  to  furnish  invoice 
of  goods  destroyed,  proofs  of  loss,  or  plans  and  specifications 
of  the  building  burned,  or  to  appear  for  examination,  such 
acts  of  its  adjuster  amount  to  a  concession  that  the  forfeiture 
for  failure  to  secure  the  indorsement  of  additional  risks  will 
not  be  insisted  upon:  Pennsylvania  Fire  Ins.  Co.  v.  Kittle,  39 
Mich.  51;  Titus  v.  Glens  Falls  Ins.  Co.,  81  N.  Y.  410;  Cannon 
V.  Home  Ins.  Co.,  53  Wis.  585;   Webster  v.  Phoenix  Ins.  Co.f  36 
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Wis.  67;  17  Am.  Rep.  479.  Where,  after  a  fire,  the  adjuster 
of  a  company  joins  the  agents  of  other  companies  in  the 
effort  to  adjust  the  loss,  requires  the  production  of  books  for 
examination,  and  asks  for  invoices  from  the  time  the  insured 
went  into  business,  and  the  invoices  not  being  furnished  be- 
cause of  their  destruction  by  fire,  then  asks  for  duplicates, 
which  the  insured  endeavored,  by  correspondence  with  cred- 
itors, to  get,  and  objects  to  settling  on  the  ground  only  that 
he  cannot  agree  with  the  insured  as  to  the  amount  of  loss,  and 
offers  to  pay  for  his  company  its  proportion  of  the  loss  as  esti- 
mated by  him,  the  company  represented  by  such  adjuster  is 
estopped  from  insisting  upon  a  forfeiture  by  reason  of  the 
breach  of  any  conditions  in  the  policy  in  reference  to  taking 
additional  insurance:  Fishbeck  v.  Phcenix  Ins.  Co.,  64  Cal.  422; 
Argall  v.  Old  North  State  Ins.  Co.,  84  N.  C.  355.  See  espe- 
cially opinion  of  Cooley,  J.,  in  Pennsylvania  Fire  Ins.  Co.  v. 
Kittle,  39  Mich.  51. 

The  testimony  admitted  after  objection,  and  constituting 
the  ground  of  exceptions  4,  5,  and  7,  will  therefore  appear  at 
a  glance  to  be  competent,  if  our  view  of  the  law  in  reference 
to  waiver  by  conduct  subsequent  to  the  loss,  and  inconsistent 
with  the  idea  of  insisting  upon  a  forfeiture  for  failure  to  com- 
ply with  the  conditions  set  forth  in  the  policy,  be  correct.  It 
would  follow,  also,  from  the  principle  laid  down  by  us  that 
there  was  no  error  in  so  much  of  his  honor's  charge  as  relates 
to  the  doctrine  of  waiver  by  the  acts  of  the  defendant's  agents 
after  the  property  was  destroyed,  and  this  applies  to  the  thir- 
teenth, eighteenth,  and  nineteenth  exceptions. 

The  defendant  excepted  to  the  refusal  of  the  court  to  sub- 
mit an  issue  involving  the  question  whether  the  fact  that 
plaintiff  had  obtained  additional  insurance  in  the  other  four 
companies  was  made  known  to  the  defendant  before  the  fire 
occurred.  It  does  not  appear  that  the  refusal  of  the  court  to 
allow  the  jury  to  answer  such  an  issue  specifically  deprived 
the  defendant  of  the  opportunity  to  have  presented  to  the  jury 
any  view  of  the  law  arising  out  of  the  testimony  that  was 
material  to  his  defense,  and  there  was,  therefore,  no  error  in 
the  ruling  complained  of:  McAdoo  v.  Richmond  etc.  R.  R.  Co., 
105  N.  C.  151;  Emery  v.  Raleigh  etc.  R.  R.  Co.,  102  N.  C.  209; 
11  Am.  St.  Rep.  727;  Lineberger  v.  Tidwell,  104  N.  C.  510; 
Bonds  v.  Smith,  106  N.  C.  564.  Indeed,  it  is  apparent  that, 
according  to  our  view  of  the  law  governing  this  case,  it  is  not 
material  whether  Primrose  and  Cowper,  the  president  and 
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adjuster  of  the  defendant  company,  or  the  agent,  Ramsey,  had 
notice  of  the  additional  insurance  before  the  loss,  since  it  is 
not  denied  that  they  had  actual  notice  after  the  fire,  and  when 
Covvper,  according  to  the  testimony,  so  acted  as  to  waive  the 
right  of  the  company  to  insist  upon  a  forfeiture  of  the  policy. 
Besides,  it  seems  that,  in  order  to  make  the  issue  tendered 
subserve  the  proposed  purpose,  it  would  be  necessary  now  to 
amend  it  by  interpolating  the  words  "  prior  to  the  loss,'' 
and  it  is  rather  late  to  amend  defective  exceptions  in  this 
court. 

The  ninth  exception  is  stated  in  the  record  as  follows: 
"  During  the  morning  session  of  the  court,  and  pending  the 
argument  of  counsel,  the  court  gave  notice  to  counsel  that  no 
special  instructions  would  be  considered  which  were  not  pre- 
sented at  the  convening  of  court  for  the  afternoon  session. 
Near  the  conclusion  of  the  speech  of  Mr.  Mason,  who  closed 
for  -the  defendant,  just  at  night,  the  defendant  presented  an 
additional  special  instruction,  which  was  not  considered,  for 
the  reason  that  it  was  not  presented  in  apt  time.  Upon  the 
conclusion  of  the  speech  of  Mr.  Mason,  the  court  took  a  recess 
until  after  supper,  when  Mr.  Burton  closed  for  the  plaintifif." 

It  was  not  error  to  refuse  to  consider  written  requests  for 
instructions,  unless  presented  to  the  court  at  or  before  the 
close  of  the  testimony:  Marsh  v.  Richardson,  106  N.  C.  548; 
Taylor  v.  Plummer,  105  N.  C.  56;  Powell  v.  Wilmington  etc. 
R.  R.  Co.,  68  N  C.  395. 

The  eleventh  exception  is  stated  in  the  record  as  follows: 
"There  was  evidence  tending  to  support  the  eleventh  and 
twelfth  instructions  asked  by  the  defendant.  The  plaintiff's 
evidence  tended  to  show  that  the  cost  of  the  goods,  with  five 
per  cent  added  for  cost  of  transportation,  amounted  to  $8,- 
218.31,  made  up  of  the  amount  of  inventory  taken  of  August 
8,  1889,  $5,852.71;  and  subsequent  purchases  show  by  his 
ledger  account,  and  certain  stocks  of  goods  purchased  from 
assignees,  etc.  (about  $475  worth),  $4,007.68,  deducting  the 
amount  of  sales  from  August  8th  to  the  time  of  fire,  $1,478.01 
in  cash  sales,  and  $1,582.10  in  credit  sales,  upon  which  there 
was  an  average  profit  of  thirty  per  cent;  that  his  purchases 
were  upon  thirty  days  and  four  months,  and  that  a  discount 
of  from  one  to  two  per  cent  could  have  been  obtained  by  pur- 
chasing in  cash;  that  the  value  was  at  least  $7,400.  The  de- 
fendant's evidence  tended  to  show  that  the  value  of  the  stock 
of  goods   did   not  exceed   three   thousand   five   hundred  or 
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four  thousand  dollars  at  the  time  of  the  fire.  His  honor 
charged  the  jury,  on  the  second  issue,  that  the  measure  of" 
damages  was  the  fair  cash  value  of  goods  at  the  time  and 
place  of  the  fire,  and  recapitulated  the  evidence  in  eztenso  as 
to  the  respective  contentions  of  the  parties  on  the  question  of 
damages.     The  defendant  excepted." 

The  rule  laid  down  in  this  court  is  substantially  the  same 
as  that  stated  for  the  court  by  Justice  Reade  in  Fowler  v.  Old 
North  State  Ins.  Co.,  74  N.  C.  89,  and  is  expressed  in  almost 
identical  language.  In  that  case,  as  in  ours,  a  stock  of  goods 
had  been  destroyed  by  fire,  and  the  court  held  that  "the 
measure  of  damages  against  the  defendant  is  the  market 
value  of  the  goods  (within  the  amount  insured)  at  the  time 
and  place  of  the  fire."  His  honor  substituted  "  fair  cash 
value  "  for  "  market  value."  We  can  see  no  material  differ- 
ence between  the  words  used  in  the  opinion  referred  to  and  the 
language  of  the  charge.  This  court  in  that  case  cited  May  on 
Insurance,  section  424,  and  the  authority  fully  sustains  the- 
rule  announced.  Wood,  in  his  work  on  insurance,  section  445,. 
says  that  one  who  takes  out  a  policy  on  a  stock  of  goods  can 
recover  ''only  such  sum  as  the  goods  were  actually  worth  at 
the  time  of  the  loss,  not  what  they  cost  him,  not  necessarily 
what  it  would  cost  him  to  replace  the  goods,  but  the  sum 
which  the  goods  were  worth  when  they  were  destroyed  by  the 
casualty  insured  against."  The  cost  of  the  property  in  the 
market  may  be  shown  as  one  of  the  elements,  but  not  the  test, 
of  its  value  when  destroyed;  and  on  the  other  hand,  it  is  com- 
petent for  the  insurer  to  prove  that  there  was  a  deterioration 
in  the  value  of  the  goods  after  the  purchase  and  before  the 
loss,  which,  if  not  resulting  merely  from  temporary  depression 
in  the  market,  will  tend  to  establish  the  value  at  the  time  of 
the  fire.  The  damage  depends  upon  the  ascertainment  of  the 
amount  for  which  the  property  can  be  sold,  and  that,  in  turn, 
depends  upon  its  actual  value  at  the  time  and  place  of  the 
fire:  Wood  on  Insurance,  p.  765,  sec.  445 j  Western  Ins.  Co.  v. 
Norwich  etc.  Transp.  Co.,  12  Wall.  201.  In  Wynne  v.  Liver-^ 
pool  etc.  Ins.  Co.,  71  N.  C.  125,  the  court  construed  the  state- 
ment that  the  jury  had  found  "  the  value  of  the  stock  on  hand 
to  be  two  thousand  six  hundred  dollars"  to  mean  just  the 
same  as  if  they  had  found  that  "  the  damage  on  account  of 
the  destruction  of  the  goods  "  was  two  thousand  six  hundred 
dollars,  thus  indirectly  giving  sanction  to  the  rule  laid  dowa 
by  the  judge  below  in  this  case. 
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In  Bohbitt  v.  Liverpool  etc.  Ins.  Co.,  66  N.  C.  70,  8  Am  Rep. 
494,  the  court  said:  "The  value  of  the  tobacco  was  what  it 
■was  worth  then  and  there,  —  what  it  would  have  sold  for  then 
and  there";  and  it  would  seem  that  there  is  no  material  dif- 
ference between  this  rule  and  the  charge  of  the  judge  that  the 
*'  measure  of  damage  was  the  fair  cash  value  at  the  time  and 
place  of  the  fire."  It  is  not  material  that  the  court  declared 
that  the  value  of  a  staple,  like  tobacco,  at  any  particular 
point  might  be  determined  as  well  in  another  way  by  ascer- 
taining the  price  in  the  usual  markets,  and  deducting  stamp 
duty,  the  cost  of  transportation,  and  other  usual  and  neces- 
sary expenses.  But  it  was  not  in  fact  necessary  to  have  passed 
upon  the  question  of  the  quantum  of  damages  in  that  case  at 
all. 

The  fact  that  Mr.  Johnson,  who  was  a  witness  for  the  de- 
fendant, and  who  was  present  in  the  bar,  and  aiding  the  de- 
fendant's counsel  in  the  conduct  of  the  case,  was  not  examined 
to  contradict  the  plaintiff  Grubbs  as  to  what  occurred  when 
he  and  Cowper  came  to  adjust  the  loss,  was  a  legitimate  sub- 
ject of  comment;  and  it  was  not  error  to  refuse  to  stop  coun- 
sel from  using  the  fact  as  an  argument  to  show  that  the 
-testimony  of  Grubbs  should  be  believed. 

We  understand  that  the  twelfth  exception  was  abandoned. 
It  was  at  any  rate  a  waste  of  time  to  discuss  it. 

Upon  a  review  of  all  the  assignments  of  error,  we  think  that 
there  is  not  sufficient  ground  for  a  new  trial,  and  that  the 
judgment  below  should  be  affirmed. 


Mbrrimon,  C.  J.,  dissented,  and  expressed  it  as  his  opinion  that,  aside 
from  all  question  as  to  the  power  of  the  agent  Ramsey  to  waive  the  condition 
in  the  policy  against  additional  insurance,  the  evidence  accepted  as  true  did 
not  constitute  such  waiver.  In  this  connection  he  said:  *'  The  plaintiffs  knew 
of  the  condition  that  if  they  took  other  further  insurance  without  consent  on 
the  part  of  the  defendant  written  on  the  policy  sued  upon,  the  latter  would 
be  void.  They  did  not  ask  Ramsey,  the  agent,  to  waive  the  condition,  to 
say  that  further  insurance  might  be  taken  without  consent  written  on  the 
policy,  nor  did  they  give  him  or  the  defendant  notice  that  they  had  taken 
further  insurance,  nor  did  the  defendant  or  its  agent  have  such  notice  until 
-after  the  loss;  at  most,  they  only  suggested  their  desire  and  purpose  to  ob- 
tain more.  Nor  did  Ramsey  tell  them  that  they  might  take  other  insurance 
without  having  consent  of  the  defendant  indorsed  on  the  policy  sued  upon, 
And  that  they  might  do  so  without  notice  to  him  or  the  defendant.  The  fair 
.and  just  interpretation  of  what  and  all  that  was  said  by  the  plaintiffs  and 
Ramsey  is,  that  the  former  suggested  their  wish  and  purpose  to  obtain 
further  insurance,  and  the  latter  said,  in  reply,  they  might  do  so,  not  ex- 
ceeding two  thirds  of  the  value  of  the  property  insured,  in  the  way  and  as 
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contemplated  by  the  policy  of  the  defendant  held  by  the  plaintiffs.  Ramsey 
did  not  say  they  might  do  otherwise."  This  did  not  furnish  any  motive  or 
reason  on  the  part  of  the  agent  to  waive  the  condition,  nor  did  it  furnish  any 
reasonable  ground  for  plaintifTs  to  believe  that  he  had  consented  or  intended 
euch  waiver,  especially  in  the  face  of  the  fact  that  they  negligently  failed  to 
have  defendant's  consent  indorsed  on  the  policy,  and  felt  apprehensive  that 
the  insurer  would  not  consent;  citing,  in  support  of  this  view,  Collins  v.  Farm- 
ville  Ins.  de  Banking  Co.,  79  N.  C.  279;  28  Am.  Rep.  322;  Sugg  v.  Sartford 
Fire  Ins.  Co.,  98  N.  C.  143;  Havens  v.  Home  Ins.  Co.,  Ill  Ind.  90;  60  Am. 
Rep.  689;  Healy  v.  Imperial  Fire  Ins.  Co.,  5  Nev.  268;  May  on  Insurance, 
sees.  369-372;  Wood  on  Insurance,  sec.  496. 

In  regard  to  the  second  question,  that  the  defendant,  after  the  loss,  by  and 
through  its  adjuster,  waived  the  condition  in  question,  and  is  estopped  to 
claim  the  benefit  thereof  by  taking  steps  to  ascertain  the  extent  of  loss,  with 
a  view  to  pay  its  proportion  of  liability  upon  the  policy.  Judge  Merrimon 
said:  "  But  the  defendant's  agents  did  not  say  their  purpose  was  to  waive  the 
condition;  nor  was  there  any  fair  implication  that  they  did,  nor  was  there 
any  consideration  for  such  waiver.  The  mere  fact  that  such  inquiry  was 
made  could  not  reasonably  or  justly  be  treated  as  such  waiver  or  an  estoppel. 
The  defendant  might,  without  waiving  any  right  or  defense,  make  such  in- 
quiry, in  order  to  learn  what  it  ought,  without  regard  to  its  legal  liability, 
fairly  to  pay,  if  anything.  It  might,  by  such  inquiry,  ascertain  whether  the 
loss  was  fairly  sustained,  whether  the  insurance  was  too  great,  whether  the 
stock  of  goods  was  as  great  as  represented,  or  whether  the  same  was  over- 
valued, etc.  Simply,  such  inquiry  ought  not  to  conclude  the  defendant  as  ta 
any  proper  defense  it  might  have.  So  far  as  appears,  there  are  no  considera- 
tions, valuable  or  otherwise,  that  in  their  nature  do  or  ought  to  so  conclude 
the  defendant.  It  does  not  appear  that  the  defendant  was  not  in  some  way 
prejudiced  by  the  additional  insurance:  May  on  Insurance,  2d  ed.,  sec.  507." 

Fire  Insurance  —  Waiver  of  Conditions.  —  Conditions  in  a  contract  of 
insurance  for  the  benefit  of  the  company  may  be  waived:  Kenyan  v.  K.  T. 
etc.  Ass^n,  122  N.  Y.  247.  As  to  what  is  conduct  on  the  part  of  the  company 
necessary  to  constitute  a  waiver,  see  Weidert  v.  State  Ins.  Co.,  19  Or.  261:  20 
Am.  St.  Rep.  809;  Kenyan  v.  K.  T.  etc.  Ass'n,  122  N.  Y.  247. 

FiRB  Insurance  —  Waiver  of  Conditions,  how  may  be  Made.  —  A 
waiver  of  condition  may  be  made  orally  by  the  company's  agent:  McFarland 
V.  Kittaning  Ins.  Co.,  134  Pa.  St.  590;  19  Am.  St.  Rep.  72.3,  and  note;  Phevix 
Ins.  Co.  v.  Bowdre,  67  Miss.  620;  19  Am.  St.  Rep.  326,  and  note;  Insurance 
Co.  V.  Brodie,  52  Ark.  11;  Stanhiber  v.  Mutual  Mill  Ins.  Co.,  76  Wis.  285;  or 
may  be  raised  by  the  acts  or  conduct  of  the  company's  agent:  Wachter  v. 
Phoenix  Ins.  Co.,  132  Pa.  St.  428;  19  Am.  St.  Rep.  600;  Burson  v.  Fire  Ass'n, 
136  Pa.  St.  267;  20  Am.  St.  Rep.  919,  and  note.  As  to  waivers  of  forfeitures- 
incurred  by  taking  additional  insurance,  see  Cleaver  v.   Traders^  Ins.  Co.^ 

71  Mich.  414;  15  Am.  St.  Rep.  275,  and  note. 

Fire  Insurance  —  Waiver  of  Forfeiture  by  Company  —  Knowledob 
OF  THE  Facts.  —  After  loss,  the  company,  with  full  knowledge  of  the  facts 
•which  might  work  a  forfeiture,  may,  by  its  declarations  or  conduct,  waive 
the  right  to  insist  upon  a  forfeiture:  City  Planing  Co.  v.  Merchants'  etc  F.  Ins^ 
Co.,  72  Mich.  654;  16  Am.  St.  Rep.  552.  Compare  Oermania  F.  Ins.  Co.  v. 
HicJc,  125  111.  351;  8  Am.  St.  Rep.  384;  Phoenix  Ins.  Co.  v.  Tomlinson,  125- 
Ind.  84;  21  Am.  St.  Rep.  203. 

Fire  Insurance  —  Clerks  of  Agents  —  Waiver.  —  An  ordinary  insnr> 
ance  agent  has  the  power  to  employ  clerks  to  discharge  the  ordinary  basi- 
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ness  of  his  agency,  and  a  waiver  by  such  clerk  is  the  waiver  of  the  agent 
himself:  Arff  v.  Star  Fire  Ins.  Co.,  125  N.  Y.  57;  21  Am.  St.  Rep.  721,  and 
note.  Insurance  companies  are  responsible  for  the  acts  of  clerks  or  sub- 
agenta  employed  by  their  agents:  Indiana  Ins.  Co.  v.  Hartwell,  123  Ind.  178. 

FiRB  Insurance —  Measurk  of  Damages.  — The  rule  for  the  measure  of 
damages  on  an  insurance  policy  is  the  extent  of  the  loss,  or  the  actual  dam- 
ages: Insurance  Co.  v.  Starr,  71  Tex.  733;  State  Ins.  Co.  v.  Taylor,  14  Col. 
499;  20  Am.  St.  Rep.  281,  and  note. 

Trial.  —  Comments  of  Counsel  upon  the  Failure  of  a  Party  to  Tes- 
tify OH  Produce  Evidence:  See  Hunt  v.  State,  28  Tex.  App.  149;  19  Am. 
St  Rep.  815,  and  note. 


Davie  v.  Davis. 

[108  NoETH  Carolina,  SOL] 

Justice's  Judgment  —  Nonsuit  —  Res  Judicata  —  Evidence.  —  A  justice's 
judgment  dismissing  an  action  is  not  necessarily  a  nonsuit;  and  under  a 
plea  of  res  judicata  to  such  judgment,  evidence  as  to  whether  or  not  the 
merits  were  inquired  into  upon  rendering  it  is  admissible. 

Justice's  Judgment  —  Res  Judicata.  —  A  justice's  judgment  on  the  merits 
is  conclusive  on  the  parties,  not  only  as  to  all  matters  pleaded,  but  as  to 
all  which  could  or  should  have  been  pleaded. 

Action  on  a  bond.  On  the  trial,  plaintiffs  introduced  a 
bond  signed  by  one  Whitfield  and  defendant  Davis,  which 
had  been  assigned  to  them.  Defendant  Davis  admitted  his 
signature,  but  claimed  that  the  bond  was  void,  as  there  was 
no  payee  or  obligee  named  therein  when  he  signed  it.  The 
justice's  judgment  is  set  out  in  the  opinion.  On  appeal  from 
that  judgment,  the  justice,  as  a  witness  for  defendant,  testified 
that  he  issued  summons  against  the  defendants  Davis  and 
Whitfield,  and  that  at  the  trial,  after  hearing  the  evidence,  he 
rendered  judgment  against  Whitfield,  and  dismissed  the  case 
as  to  Davis;  that  his  judgment  was  based  solely  on  the 
ground  that  no  payee  was  named  in  the  bond  when  it  was 
executed  by  Davis,  and  that  he  did  not  consider  the  fact  that 
though  the  bond  was  void,  Davis  had  put  it  in  the  power  of 
Whitfield  to  borrow  money  thereon.  An  objection  was  made 
and  overruled  to  the  witness  testifying  as  to  what  occurred  at 
the  trial,  and  his  intention  and  reason  for  rendering  the  judg- 
ment, as  the  latter  spoke  for  itself.     Plaintiffs  appealed. 

/.  W.  Graham,  for  the  appellants. 

L.  C.  Edwards  and  J.  B.  Batchelor,  for  the  respondent. 

Clark,  J.  The  defendant  pleaded  that  the  matter  was  r«f 
judicata. 
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The  former  judgment  was  as  follows:  "This  cause  came  on 
for  trial;  after  hearing  the  evidence,  it  is  adjudged  that  this 
warrant  be  dismissed  as  to  Jonathan  Davis  ";  and  there  was 
further  judgment  that  the  plaintiflFs  recover  of  the  other  de- 
fendant in  that  action  the  amount  of  the  bond  sued  on,  with 
interest  and  costs.  The  plaintiffs  insisted  that  this  was,  as  to 
Jonathan  Davis,  merely  a  judgment  of  nonsuit,  and  excepted 
to  the  admission  of  evidence  as  to  the  proceedings  had  before 
the  justice.  "  Evidence  of  what  a  justice  meant  by  the  judg- 
ment in  the  former  action  is  improper,  for  the  entry  must 
speak  for  itself.  But  it  is  otherwise  as  to  the  fact  whether  the 
merits  were  inquired  into  upon  rendering  it":  Ferrell  v.  Under' 
wood,  2  Dev.  111.  This  was  cited  and  approved  in  Justice  y. 
Justice,  3  Ired.  58;  Masseyv.  Lemon,  5  Ired.  557;  Carry.  Wood' 
leff,  6  Jones,  400;  and  in  other  cases. 

By  consent,  the  court  found  the  facts.  It  found  "  that  there 
had  been  a  trial  on  the  merits  upon  the  issues  involved  in 
this  action,  and  a  judgment  heretofore  had  and  rendered  be- 
tween the  parties  hereto,  to  wit,  before  a  justice  of  the  peace,  in 
this  county,  on  the  9th  of  June,  1890;  that  said  justice  rendered 
his  said  judgment  solely  and  entirely  upon  the  ground  that  it 
was  proven  to  his  satisfaction  that  the^e  was  no  obligee  named 
in  the  bond  at  the  time  the  defendant  executed  the  same; 
and  that  said  justice  did  not  hear  or  consider  any  equitable 
claim  that  the  plaintiffs  had  against  the  defendant  on  account 
of  his  having  executed  said  bond."  This  is  conclusive,  nor  is 
the  latter  part  contradictory.  Unless  the  former  proceeding 
was  terminated  by  a  nonsuit,  the  judgment  therein  is  con- 
clusive, and  it  is  not  a  nonsuit  necessarily  because  in  form  a 
judgment  against  the  plaintiffs.  It  is  found  that  the  plaintiff 
failed  on  the  merits,  and  though  he  may  have  had  other  merits 
or  an  equitable  ground  of  maintaining  the  action,  it  was  his 
own  fault  he  did  not  present  it  on  the  trial,  nor  appeal  from 
the  judgment. 

The  judgment  not  being  a  nonsuit,  it  concludes  the  parties 
not  only  as  to  all  matters  pleaded,  but  as  to  all  which  could  or 
should  have  been. 

No  error.  

Justices'  Jcdomknts  —  Res  Judicata.  —  A  judgment  rendered  by  a  jus* 
tice  of  the  peace  is,  until  reversed,  conclusive,  and  a  complete  bar  to  another 
proceeding  before  another  justice  upon  the  same  cause  of  action:  Marateller 
▼.  Marateller,  132  Pa.  St.  517;  19  Am.  St.  Rep.  604,  and  note.  The  judg- 
ment of  a  justice  ia  conclusive  as  to  the  parties  to  the  coatroversy:  Ludwicif 


IFeh.  1891.]  GuDGER  v.  Penland.  73 

V.  Fair,  7  Ired.  422;  47  Am.  Dec.  333,  and  note;  Emery  v.  Royal,  117  lad. 
299.  A  justice  of  the  peace  may  determine  whether  or  not  a  criminal  brought 
before  him  shall  be  dismissed:  People  v.  Ward,  85  Cal.  585.  But  the  state 
may  appeal  from  the  judgment  of  a  justice  of  the  peaci  discharging  the  de- 
fendant in  a  bastardy  proceeding:  McCoy  v.  Slate,  121  Ii.d.  160. 


GUDQER  V,  PeNLAND. 
[108  North  .Carolina,  593.] 

Slander  —  Words  Aciionablb  per  Sb  —  Infamous  Offensb.  —  A  charge 
that  one  has  committed  an  infamous  ofifense  in  actionable  per  se,  and  aa 
offense  is  infamous  which  is  punishable  by  imprisonment  in  a  state  prison. 
Hence  a  charge  that  one  has  committed  perjury  is  actionable  per  se. 

Slander  —  Complaint  —  Privileged  Commcnications.  — The  plaintiff,  in 
hia  complaint  for  slander,  is  not  required  to  negative  the  idea  that  the 
words  slanderous  per  se  were  uttered  under  such  circumstances  that  de- 
fendant would  be  protected  on  the  ground  of  privilege. 

Slander  —  Privilege,  when  Matter  in  Defense.  —  When  the  words  al- 
leged as  slanderous  per  se  were  uttered  in  the  course  of  judicial  proceed- 
ings, and  were  relevant  and  pertinent  to  the  matter  before  the  court, 
the  fact  that  they  were  privileged  must  be  set  up  in  defense,  unless  such 
fact  is  affirmatively  alleged  in  the  complaint. 

Slander  —  Complaint. — Where  a  complaint  in  slander  alleges  that  the 
slanderous  words  were  spoken  in  a  judicial  proceeding,  the  fact  alone 
that  the  slanderer  was  prosecutor  in  such  proceeding  is  no  absolute  or 
presumptive  protection  against  his  liability. 

SLANDER  —  Complaint  —  Judicial  Notice.  — Where  a  complaint  in  slander 
avers  with  sufficient  certainty  that  defendant  charged  plaintiff  with 
having  sworn  to  a  lie  when  examined  as  a  witness  in  a  certain  criminal 
court  at  a  certain  term  against  certain  persons,  the  appellate  court  will 
take  judicial  notice  of  the  court  mentioned,  and  that  it  had  jurisdic- 
tion. 

Slander  —  Complaint — Specification  op  Slanderous  Words.  — A  com- 
plaint in  slander  need  not  Sft  forth  the  language  or  substance  of  the 
testimony  delivered  by  plaintiff  as  a  witness  at  a  trial,  and  referred  to  by 
defendant  as  constituting  false  swearing,  unless  the  latter,  when  uttering 
the  slanderous  words,  specified  what  plaintiff  did  swear,  or  in  what  par- 
ticulars his  testimony  was  false. 

Slander  —  Complaint  —  Prayer  for  Damages.  — In  an  action  of  slander, 
a  separate  demand  for  damages  need  not  be  appended  to  each  allegation 
setting  up  a  cause  of  action. 

Slander.  Appeal  from  a  judgment  overruling  a  demurrer 
to  a  complaint  in  slander,  alleging  that  defendant  had  orally 
charged  plaintiff  with  having  sworn  to  certain  lies  while  being 
examined  as  a  witness  in  a  certain  criminal  case. 

W.  J.  Peele,  for  the  appellant. 

George  A.  Shuford,  for  the  respondent. 
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Avery,  J.  The  charge  that  one  has  committed  an  infa- 
mous offense,  if  false,  is  actionable  per  se:  Pegram  v.  StoUz, 
76  N.  C.  349;  McKee  v.  Wilson,  87  N.  C.  300;  Sparrow  v. 
Maynard,  8  Jones,  195;  Eure  v.  Odom,  2  Hawks,  52.  It  is 
not  material  whether  the  offense  charged  falls  within  the 
classification  of  felonies  or  misdemeanors,  if,  at  the  time 
when  the  words  are  spoken,  a  person  convicted  on  indictment 
for  it  would  be  subject  to  infamous  punishment:  Eure  v.  Odorriy 
2  Hawks,  52.  Imprisonment  in  the  state  prison  is  infamous 
punishment:  McKee  v.  Wilson,  87  N.  C.  300;  In  the  Matter  of 
Hughes,  Phill.  (N.  C.)  62.  Perjury  is  a  misdemeanor,  and  i& 
punishable  by  imprisonment  in  the  penitentiary  or  in  the 
county  jail,  and  by  fine  not  exceeding  one  thousand  dollars: 
Code,  sec.  1092.  The  contention  of  the  defendant's  counsel 
that  the  slanderous  language  appeared  to  have  been  used 
while  a  judicial  investigation  was  progressing,  and  that 
under  the  principle  stated  in  Nissen  v.  Cramer,  104  N.  C.  574» 
the  defendant  is  absolutely  exempt  from  liability,  finds  no 
support  in  the  admitted  allegations  of  the  complaint.  It 
does  not  appear  aflBrmatively  in  the  complaint  whether  the 
language  imputed  to  the  defendant  in  either  of  the  para- 
graphs of  the  complaint,  setting  forth  specific  language  in 
which  the  charge  was  couched  on  different  occasions,  was 
spoken  at  the  time  of  the  trial  of  the  criminal  action,  or 
afterwards.  The  plaintiff  was  not  required  to  negative  the 
idea  that  the  words  slanderous  per  se  were  uttered  under 
such  circumstances  that  the  defendant  would  be  protected 
from  liability  on  the  ground  of  privilege.  The  fact,  if  true, 
that  the  words  were  uttered  in  the  course  of  a  judicial  pro- 
ceeding, and  were  relevant  and  pertinent  to  the  matter  before 
the  court,  must  be  set  up  in  the  answer,  if  the  defendant 
wishes  to  avail  himself  of  it  in  his  defense,  unless  it  be  gratu- 
itously alleged  in  the  complaint. 

If  it  had  been  alleged  that  the  language  was  spoken  when 
the  defendant  was  being  examined  as  a  witness  on  the  trial  of 
the  indictment,  still  it  does  not  appear  that  the  defendant 
sustained  such  relation  to  the  prosecutor  as  to  furnish  abso- 
lute or  presumptive  protection  against  liability:  Nissen  v.  Cra- 
mer,  104  N.  C.  574;  Shelferv.  Gooding,  2  Jones,  175;  Briggs  v. 
Byrd,  12  Ired.  380.  There  is  nothing  alleged  in  the  com- 
plaint that  will  support  the  contention  of  the  defendant's 
counsel  that  the  action  cannot  be  maintained. 

We  think  that  it  appears  with  sufficient  certainty  that  de- 
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fendant  charged  the  plaintiflf  with  having  sworn  a  lie  when 
he  was  examined  as  a  witness,  in  the  criminal  court  of  Bun- 
combe County,  on  the  trial,  at  a  terra  mentioned,  of  an  in- 
dictment (under  section  1062  of  the  code)  against  the 
persons  named  for  destroying  Penland's  fence.  We  take  ju- 
dicial notice  of  the  existence  of  that  court,  and  of  the  fact 
that  it  had  jurisdiction  of  the  offense  mentioned:  State  v. 
Ledford,  6  Ired.  5;  State  v.  Brown,  79  N.  C.  642.  It  was  not 
necessary  that  the  plaintiff  should  set  forth  the  language  or 
substance  of  the  testimony  delivered  by  him  and  referred  ta 
by  the  defendant  as  constituting  the  false  swearing,  unless 
the  defendant,  when  speaking  the  slanderous  words,  went  on 
to  specify  what  the  plaintiff  did  swear,  or  in  what  particulars 
his  testimony  was  false:  Smith  v.  Smith,  8  Ired.  29. 

A  formal  prayer  for  relief  is  not  now  essential  in  any  com- 
plaint, and  where  a  plaintiff  specifies,  in  different  paragraphs 
of  the  complaint,  language  used  by  the  defendant  at  various 
times  before  the  action  was  brought,  but  amounting  in  each 
instance,  in  all  of  its  varied  forms,  to  a  charge  that  the  plain- 
tiff swore  falsely  as  a  witness  on  the  trial  of  a  certain  suit 
before  a  court  of  competent  jurisdiction,  it  is  not  necessary  to 
append  to  each  specification  a  separate  demand  for  damage: 
Harris  v,  Sneeden,  104  N.  C.  369.  Though  an  action  could  be 
maintained  and  damages  recovered  by  proving  the  utterance 
of  the  slanderous  words  set  forth  in  more  than  one  paragraph 
of  a  complaint,  the  language  used  in  each  instance  amount- 
ing to  a  charge  of  perjury  in  the  same  judicial  proceeding 
and  at  the  same  time,  it  does  not  follow  that  it  is  essential  in 
this  case  that  a  separate  demand  for  damage  should  be  ap- 
pended to  each  of  such  paragraphs:  Harris  v.  Sneeden,  104 
N.  C.  369.  The  rule  referred  to  in  the  demurrer  is  not  sus- 
ceptible of  the  construction  that  counsel  seem  to  have  given 
to  it. 

For  the  reasons  given,  we  think  that  the  demurrer  was 
properly  overruled.     There  was  no  error. 

Affirmed.  

Slander  —  Words  Actionable  per  Se  —  Charging  ait  Infamou» 
Offense.  — Words  charging  a  criminal  ofifense  are  actionable  per  se:  Alfele 
V.  Wriijht,  17  Ohio  St.  238;  93  Am.  Dec.  615,  and  note;  Roberts  v.  Bamsey, 
86  Ga.  432;  Noyea  v.  Hall,  62  N.  H.  594,  Words  charging  a  person  with 
perjury  are  actionable  -per  se:  Commons  v.  Walters,  1  Port.  377;  27  Am. 
Dec.  635;  Oilman  v.  Lowell,  8  Wend.  573;  24  Am.  Dec.  96,  and  extensive 
note;  Ni.ssen  v.  Cramer,^0^  N.  C.  574;  Davis  v.  Davis,  87  Tenn.  200;  Weil 
V.  Israel,  42  La.  Ann.  955. 
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Slandbr  —  Privileged  Communications. — In  slander,  the  issue  that 
the  words  spoken  were  a  privileged  communication  is  not  raised  by  a  general 
denial;  it  must  bo  pleaded:  Bess  v.  Spa7-ks,  44  Kan.  465;  21  Am.  St.  Rep. 
300,  and  note.  Privileged  communication  is  a  matter  of  law:  Byam.  v.  Col' 
Una,  111  N.  Y.  143;  7  Am.  St.  Eep.  726. 

Words  spoken  in  the  course  of  a  judicial  proceeding,  though  actionable 
per  se,  are  prima  fade  privileged:  Calkins  v.  Sumner,  13  Wis.  193;  80  Am. 
Dec.  738,  and  note;  Bradley  v.  Heath,  12  Pick.  163;  22  Am.  Dec  418,  and 
note. 


King  v.  Khew. 

[108  NOETH  Cakoliha,  696.] 
S0S6AND    AND  WiTK — TrUST  IN   FaVOR  OF  MARRIED  WoMAN  —  CoNVET- 

ANCE  BY  Husband  Alone — Adverse  Possession.  —  Where  land  is  con- 
veyed to  a  trustee  for  the  sole  and  separate  use  of  a  married  woman,  and 
the  husband  subsequently  conveys  the  same  by  deed  executed  by  him 
and  his  wife,  in  which  her  name  only  appears  in  the  attestation  clause, 
and  in  which  no  reference  is  made  to  the  trustee  nor  the  trust  estate,  the 
deed  is  that  of  the  husband  alone,  and  does  not  convey  the  title  which 
is  vested  in  the  trustee,  subject  to  be  lost  to  him  and  to  vest  in  the  pur- 
chaser by  virtue  of  the  adverse  possession  of  the  latter. 

JHUSBAND  AND  WiFE  —  TrUST  IN  FaVOR  OF  MARRIED  WOMAN  —  CONVEY- 
ANCE BY  Husband  Alone  —  Adverse  Possession  against  Trustee. — 
Where  land  is  conveyed  to  a  trustee  for  the  sole  and  separate  use  of  a 
married  woman  for  life,  and  at  her  death  to  be  divided  between  the  sur- 
viving children  of  her  marriage,  the  title  vests  in  the  trustee;  and  though 
a  conveyance  by  the  husband  alone  will  not  convey  the  title,  still,  it  may 
vest  in  the  purchaser  by  means  of  adverse  possession  against  the  trustee; 
and  when  his  title  is  thus  barred,  the  cestuia  que  trust  for  life,  as  well  as 
in  remainder,  are  also  barred. 

2).  L.  Russell,  for  the  appellants. 
Junius  Davis,  for  the  respondent. 

Shepherd,  J.  The  land  in  question  was  conveyed  on  the 
^5th  of  April,  1863,  to  one  '*  Robert  Wood,  Jr.,  and  his  heirs 
and  assigns,"  in  trust,  "for  the  sole  and  separate  use,  occupa- 
tion, and  enjoyment  of  Charlotte  King  during  her  natural  life, 
and  at  her  death  to  be  equally  divided  between  any  children 
she  may  leave  her  surviving,  born  of  her  intermarriage  with 
her  present  husband,  share  and  share  alike,  and  to  be  in  no 
wise  liable  to  be  sold  or  taken  for  the  debts  of  her  said  hus- 
band." Charlotte  King  died  in  1889,  and  the  plaintiflFs  are 
the  only  children  born  of  her  intermarriage  with  Isaac  W. 
King,  her  said  husband. 

The  said  King,  in  1869,  conveyed  the  land,  for  a  valuable 
consideration,  to  one  Ann  Eliza  Orrell,  and  the  defendant 
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claims  by  mesne  conveyances  from  her.  Charlotte  King  exe- 
cuted the  deed  with  her  husband,  but  her  name  does  not  ap- 
pear in  it  anywhere,  except  in  the  attestation  clause,  nor  doe& 
the  deed  refer  in  any  way  to  the  trust  estate  of  Wood. 

It  is  admitted  that  the  defendant  "has  been  in  the  actual 
and  open  possession  of  the  said  land  since  the  date  (Septem- 
ber 16,  1880)  of  the  deed  to  him  (by  one  Chadwick),  claim- 
ing adversely  under  said  deed,  and  [that]  such  possession  was 
adverse  to  the  plaintiffs,  unless,  in  law,  it  was  not  adverse." 

The  first  question  to  be  considered  is,  whether  the  deed  ex- 
ecuted by  King  and  wife  (the  trustee  being  no  party  thereto) 
conveyed  any  interest  of  the  wife  in  the  said  land,  so  that  the 
trustee  would  have  been  prevented,  in  equity,  from  asserting  his 
legal  title  during  the  nine  years'  occupancy  of  the  defendant. 

In  Agricultural  Bank  v.  Rice,  4  How.  241,  it  was  said  that, 
"  in  order  to  convey  by  grant,  the  party  possessing  the  right 
must  be  grantor,  and  use  apt  and  proper  words  to  convey  to 
the  grantee;  and  merely  signing,  sealing,  and  acknowledging 
an  instrument  in  which  another  person  is  grantor  is  not  suffi- 
cient. The  deed  in  question  conveyed  the  marital  interests  of 
the  husband  in  these  lands,  and  nothing  more." 

"  In  the  following  cases  the  same  rule  is  upheld  as  to  deeds 
exactly  similar  to  the  one  in  question,  where  the  party  signed, 
sealed,  and  acknowledged  it,  and  was  only  named  in  the  attes- 
tation clause:  Lufkin  v.  Curtis,  13  Mass.  223;  Leavitt  v.  Lam- 
prey, 13  Pick.  382;  23  Am.  Dec.  685;  Greenouyh  v.  Turner,  11 
Gray,  332;  Stevens  v.  Owens,  25  Me.  94;  Cox  v.  Wells,  7  Blackf. 
410;  43  Am.  Dec.  98;  Hall  v.  Savage,  4  Mason,  273;  Bruce  v. 
Wood,  1  Met.  542;  Pierce  v.  Chase,  108  Mass.  258;  Purcell  v. 
Goshorn,  17  Ohio,  105;  49  Am.  Dec.  448;  Chapman  v.  Crooks, 
41  Mich.  597;  Wildes  v.  Van  Voorhis,  15  Gray,  148;  Harper  v. 
Gilbert,  5  Gush.  418;  Hubbard  v.  Knous,  3  Gray,  567."  See 
also  1  Bishop  on  Married  Women,  sec.  594,  note;  Malone  on 
Real  Property,  528-703. 

In  Gray  v.  Mathis,  7  Jones,  502,  several  of  the  foregoing 
cases  are  cited,  and  their  doctrine  clearly  recognized  and  ap- 
proved. These  authorities  abundantly  show  that  Mrs.  King 
was  not  a  party  to  the  deed  signed  by  her,  and  that  it  was  in- 
efficacious to  pass  her  estate  in  the  said  land. 

Neither  did  her  husband  have  any  interest  jure  mariti 
which  he  could  have  conveyed,  as  the  property  was  vested  in 
the  trustee  for  the  "  sole  and  separate  use  "  of  his  wife:  Heath- 
man  V.  Hall,  3  Ired.  Eq.  420;  2  Lew  in  on  Trusts,  753,  756;  2. 
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Perry  on  Trusts,  648.     Even  had  there  been  no  trust,  he  could 
not,  under  the  act  of  1848  (Rev.  Code,  c.  56),  have  conveyed 
his  interest,  unless  the  wife  had  joined  in  the  conveyance,  and 
this  we  have  seen  she  failed  to  do.     The  deed,  then,  can  only 
be  regarded  as  that  of  the  husband,  and  as  he  had  no  interest 
which  he  could  have  conveyed,  the  trustee  could  have  main- 
tained an  action  at  any  time  against  the  defendant  for  the 
possession  of  the  property.     The  defendant  being  thus  exposed 
to  an  action  on  the  part  of  the  trustee  {Swann  v.  Myers,  75  N.  C. 
585),  and  having  been  in  the  continuous  possession  for  over 
seven  years  under  his  deed  from  Chad  wick  (which  was  color 
of  title),  and  it  being  admitted  that  his  possession  was  actually 
adverse,  it  must  necessarily  follow  that  the  trustee's  estate  is 
barred.    It  is  suggested,  however,  though  not  seriously  pressed, 
that  the  possession  of  the  defendant  was  permissive  only;  but 
there  is  no  evidencp  of  this,  and  we  have  but  the  naked  deed 
of  the  husband  and  the  admitted  adverse  possession  of  the  de- 
fendant.    Indeed,  there  is  nothing  in  the  case  to  show  that 
Ann  Eliza  Orrell  ever  had  possession  of  the  land,  nor  does  it 
appear  that  the  defendant  ever  had  any  notice  of  the  deed  to 
Wood,  the  trustee;  nor  does  he  claim  under  it,  nor  is  it  part 
of  his  title.     The  only  evidence  as  to  the  possession  is  the  ad- 
mitted fact  that  Rhew  has  had  possession  since  1880,  claiming 
adversely  to  all  persons;  and  even  had  he  actual  or  construct- 
ive notice  of  the  trust,  the  estate  which  he  acquired  by  dis- 
seisin would  not  be  subject  to  it,  as  it  is  well  settled  that  "  a 
disseisor  is  not  an  assign  of  the  trustee,  either  in  the  per  or 
post,  for  he  does  not  claim  through  or  under  the  trustee,  but 
holds  by  a  wrongful  title  of  his  own,  and  adversely  to  the 
trust":  1  Lewin  on  Trusts,  250;  1  Perry  on  Trusts,  241,  346; 
Benzein  v.  Lenoir^  1  Dev.  Eq.  225.     This  seems  to  be  conceded 
by  counsel.     It  is  not  insisted  that  the  trustee  would  have  been 
prevented  from  suing  because  of  any  equitable  estoppel  against 
Mrs.  King;  but  we  will  remark,  that  although  it  had  appeared 
that  her  husband  had  represented  that  the  conveyance  was  in 
proper  form,  and  she  had  simply  remained  silent  while  he  re- 
ceived the  purchase-money,  she  would  not  have  been  estopped: 
Clayton  v.  Rose,  87  N.  C.  110.    Neither  would  the  consideration 
(other  lands  conveyed  to  her)  have  had  this  effect,  whatever 
equitable  remedy,  if  any,  Mrs.  Orrell  might  have  had  as  to 
the  land  conveyed  by  her  while  it  remained  in  the  hands  of 
Mrs.  King:  Scott  v.  Battle,  85  N.  C.  184;    Clayton  v.  Rose^  87 
N.  C.  110. 
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The  estate  of  the  trustee  being  barred,  it  is  well  settled  that 
the  ce-ituis  que  trust  are  barred  also.  This  principle  is  admira- 
bly stated  by  Smith,  C.  J.,  in  Clayton  v.  Cagle,  97  N.  C.  301; 
*'  The  annexation  of  trusts  to  the  legal  estate  cannot  arrest  the 
operation  of  the  rule,  which,  under  the  circumstances,  ripens 
an  imperfect  into  a  perfect  title,  since  during  all  this  period 
the  defendant  was  exposed  to  the  action  of  the  true  owner 
[that  is,  the  trustee],  "  and  his  negligence  in  bringing  it  tolls 
his  entry  and  bars  his  action.  The  interest  of  the  cestui  que 
trust  is,  as  against  strangers  to  tlie  deed,  under  the  protection 
of  the  trustee,  and  shares  the  fate  that  befalls  the  legal  estate 
by  his  inaction  and  indifference."  See  also  Herndon  v.  Pratt, 
6  Jones  Eq.  327;  Wellborn  v.  Finley,  7  Jones,  233;  Clayton  v. 
Rose,  87  N.  C.  110;  Sivann  v.  Myers,  75  N.  C.  585. 

2.  It  is  very  earnestly  insisted,  however,  that  for  the  pur- 
poses of  the  trust  it  was  unnecessary  that  the  trustee  should 
have  taken  any  greater  than  a  life  estate,  and  therefore  the 
remaindermen  should  not  be  barred.  The  principle  has  very 
generally  been  applied  in  cases  of  devise,  where  it  is  held  that 
there  is  more  room  for  construction  to  ascertain  and  carry 
into  effect  the  intention  of  the  testator,  and  accordingly  the 
estate  of  the  trustee  has  in  some  cases  been  enlarged  or  re- 
stricted to  conform  to  the  purposes  of  the  trust.  The  rule, 
however,  does  not  seem  to  be  recognized  in  this  state  as  appli- 
cable to  limitations  by  deed:  Evans  v.  King,  3  Jones  Eq.  387. 
But  conceding  to  the  fullest  extent,  for  the  purposes  of  the 
discussion,  that  in  such  cases  the  estate  of  the  trustee  will  be 
"  abridged  or  cut  down  "  to  a  life  estate  where  the  statute  of 
uses  would  generally  execute  the  ulterior  limitations,  or  as 
expressed  by  the  counsel,  where  the  legal  estate  is  unneces- 
sary to  subserve  the  purposes  of  the  trust,  we  are  nevertheless 
unable  to  see  how  it  can  avail  the  plaintiffs  in  this  action.  The 
land  was  purchased  from  a  stranger  for  a  valuable  considera- 
tion, and  the  plain  intention  of  the  parties  was,  that  the  entire 
legal  and  beneficial  interest  should  pass  out  of  the  grantor. 
Although  the  plaintiffs  may  not  have  been  in  existence  at  the 
time  of  the  execution  of  the  conveyance,  the  limitation  could 
have  been  made  by  a  deed  (operating  under  our  statute  of 
1715  as  a  common-law  conveyance)  directly  to  the  wife  for 
life,  the  inheritance  during  the  contingency  being  either,  as 
the  old  writers  say,  in  abeyance  or  in  nubibus  (Co.  Lit.  342), 
or  according  to  Mr.  Fearne  (Contingent  Remainders,  361), 
remaining  in  the  grantor  until  the  ascertainment  of  the  per- 
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Bons  who  are  entitled  to  take.  Under  8uch  a  conveyance^ 
however,  the  wife's  estate  would  have  been  subjected  to  the 
marital  rights  of  the  husband,  and  the  contingent  limitations 
over  could  have  been  defeated  by  the  destruction  of  the  life 
estate.  For  the  purpose,  therefore,  of  securing  her  in  the  sole 
and  separate  enjoyment  of  her  life  estate,  and  presumedly  ta 
more  effectually  preserve  the  particular  estate  until  the  vest- 
ing of  the  remainders,  the  entire  fee  was  conveyed  to  Wood 
and  his  heirs,  in  trust,  for  the  purposes  declared.  Nothing  re- 
mained in  the  grantor,  and  there  being  a  valuable  considera- 
tion, there  could  never  have  been  a  resulting  trust  in  his  favorr 
Brown  v.  James,  1  Atk.  158;  Perry  on  Trusts,  158.  In  whom,^ 
then,  was  it  necessary  for  the  fee  to  vest?  It  could  not  be  in 
the  wife,  because  she  took  but  a  life  estate;  and  it  could  not 
go  to  the  children,  even  if  in  existence  at  the  execution  of  the 
deed  (and  this  does  not  appear);  for  it  is  well  settled  that  if 
the  use  is  contingent,  the  use  is  not  in  esse  until  the  happen- 
ing of  the  contingency  upon  which  its  vesting  depends,  and 
the  statute  will  not  execute  it  until  then:  Chudleigh^s  Case,  1 
Rep.  126;  Sanders  on  Uses,  110;  1  Sugden  on  Powers,  41;  4 
Kent's  Com.  241;  1  Cruise's  Digest,  354.  It  will  be  observed 
that  the  limitation  over  is  not  to  the  children  of  Mrs.  King,, 
provided  they  survive  her  (in  which  case  they  would  have 
taken  a  vested  remainder,  subject  to  have  been  divested  after- 
wards by  their  death  before  that  of  their  mother),  but  it  is  to 
'any  children  she  may  leave  surviving  her."  During  her  life 
there  could  be  no.  one  to  fill  the  description,  and  it  is  therefore 
quite  clear  that  the  uses  were  contingent.  The  fee,  then,  hav- 
ing passed  out  of  the  grantor,  the  wife  taking  but  a  life  estate, 
and  the  children  having  but  a  contingent  use  which  could 
not  be  executed  by  the  statute,  it  must  follow  that  until  the 
death  of  Mrs.  King  it  was  necessary  that  it  should  have 
resided  in  the  trustee  and  his  heirs,  and  this  is  precisely  where 
it  was  placed  by  the  express  terms  of  the  conveyance. 

In  support  of  this  conclusion,  in  reference  to  the  facts  of  this 
particular  case,  we  reproduce  the  language  of  Ruffin,  C.  J.,  in 
Battle  v.  Petway,  5  Ired.  576;  44  Am.  Dec.  59.  He  says:  "If 
the  trust  is  •  not  for  a  particular  person  only,  but  is  limited 
over  for  other  persons  for  whose  protection  the  trustee's  legal 
estate  is  necessary  or  highly  useful,  it  is  plain  that  the  duty  of 
the  trustee  to  those  entitled  in  future  requires  him  to  retain 
his  estate,  and  therefore  the  court  would  not  decree  him  to 
convey  it"    In  our  case  it  was  not  only  useful,  but,  as  we  have 
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seen,  it  was  absolutely  necessary,  that  the  fee  should  have 
abided  in  the  trustee  until  the  happening  of  the  contingencies 
mentioned.  The  legal  fee,  then,  being  in  the  trustee,  and  hav- 
ing been  barred  by  his  inaction,  as  well  as  that  of  the  equitable 
life  tenant,  there  remained  no  estate  to  feed  the  remainders 
when  they  vested  in  the  plaintiffs  upon  the  death  of  their 
mother,  and  they  are  therefore  not  entitled  to  recover:  Hern- 
don  V.  Pratt,  6  Jones  Eq.  327,  and  the  other  cases  cited.  The 
case  of  Herndon  is  strongly  in  point  for  the  defendant.  There, 
in  the  words  of  the  defendant's  counsel,  the  purposes  of  the 
trust  were  simply  and  purely  to  preserve  the  estate  for  the 
benefit  of  the  contingent  limitation  to  Mary  Herndon  and 
the  others  during  the  life  of  Robert  and  Julia,  and  according 
to  the  contention  of  the  counsel  for  plaintiff,  it  was  only  neces- 
sary that  the  trustees  should  take  an  estate  for  the  lives  of 
those  two,  and  that  the  statute  coul4  only  run  against  that 
life  estate.  But  the  court  held  that  the  plaintiffs  were  barred, 
and  they  treated  the  question  as  too  clear  to  admit  of  a  doubt. 
If  there  had  been  anything  in  the  point  now  raised  by  the 
counsel  for  plaintiffs,  it  certainly  would  not  have  escaped  the 
attention  of  the  eminent  counsel  who  argued  the  case,  or  of 
the  very  able  lawyer  and  distinguished  jurist  who  delivered 
the  opinion.  Whatever  opinion  may  be  entertained  by  other 
courts,  it  is  yet  too  well  settled  in  this  state  to  admit  of  argu- 
ment, that,  where  the  trustee  is  barred,  the  cestuis  que  trust  in 
remainder,  as  well  as  those  for  life,  are  barred  also:  Herndon 
V.  Pratt,  6  Jones  Eq.  327,  and  Swann  v.  Myers,  75  N.  C.  585. 

Under  the  view  we  have  taken  of  the  law  as  settled  by  this 
court,  and  its  application  to  the  present  case,  it  is  hardly  ne- 
cessary to  review  the  authorities  cited  by  the  plaintiffs  from 
other  states.  We  will  remark,  however,  that  Ellis  v.  Fisher, 
3  Sneed,  231,  65  Am.  Dec.  52,  related  to  a  trust  created  by  de- 
vise, and  the  same  is  true  of  the  quotation  from  Coulter  v. 
Robertson,  24  Miss.  278,  57  Am.  Dec.  168,  cited  by  counsel. 
In  Nicoll  V.  Walworth,  4  Denio,  385,  the  estate  of  the  trustee 
was  but  for  life,  and  the  decision  is  explained  b}'  Danforth,  J., 
in  Bennett  v.  Garlock,  79  N.  Y.  302;  35  Am.  Rep.  517.  In  this 
latter  case  the  doctrine  as  contended  for  by  the  plaintiffs  was 
recognized  as  to  deeds,  but  its  application  was  denied  be- 
cause, as  in  the  present  case,  it  was  necessary  for  the  purposes 
of  the  trust  that  the  trustee  should  take  the  fee.  The  passage 
cited  from  Perry  on  Trusts,  858,  to  the  effect  that  the  statu- 
tory bar  ought  not  to  run  against  the  cestuis  que  trust  in  re- 
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mainder,  is  not  sustained  in  the  single  case  (Parlcer  v.  Hall,  2 
Head,  641)  cited  in  its  support.  The  case  only  decides  that  the 
cestuis  que  trvst  are  not  barred  where  the  trustee  estops  him- 
self from  suing  by  selling  the  property,  and  thus  "uniting  with 
the  purchaser  in  a  breach  of  the  trust."  *'  The  wrong,"  says 
the  court,  "  is  to  the  cestuis  que  trust,  and  not  to  the  trustee," 
and  "  he  could  not  sue  or  represent  them."  It  has  never  been 
insisted  that  the  bar  is  eflfective  against  the  cestui  que  trustj  ex- 
cept in  cases  where  the  trustee  could  have  sued,  as  in  this 
case,  and  failed  to  do  so. 

For  the  reasons  given,  we  are  of  the  opinion  that  his  honor 
committed  no  error  in  holding  that  the  plaintiffs  were  barred, 
and  could  not  recover. 

AflBrmed.  ____^ 

Deed,  wHExdEB  Binding  on  Onk  not  Named  as  Grantok  therein. 
—  The  question  as  to  whether  or  not  a  person  is  bound  and  estopped  by  a 
conveyance  signed  and  sealed  by  him,  but  in  which  his  name  does  not  ap< 
pear  as  a  grantor,  is  discussed  at  considerable  length  in  the  note  to  Payne  v. 
Parker,  25  Am.  Dec.  226.  At  that  writing,  the  cases  appear  to  have  been 
about  equally  divided  on  the  subject;  and  though  there  is  still  an  irreconcil- 
able  conflict  of  authority,  we  think  it  safe  to  assert  that  tha  weight  of  the 
adjudicated  cases,  if  not  the  better  reasoning,  is  in  support  of  the  rule  that 
the  person  in  whom  the  title  to  land  is  vested  must  use  appropriate  words  as 
a  grantor,  to  convey  the  estate;  that  signing,  sealing,  and  acknowledging  a 
deed  by  one  party  in  interest,  in  which  another  than  such  party  purports  to 
be  the  only  grantor,  will  not  convey  the  former's  estate. 

With  only  a  passing  notice  of  the  cases  cited  in  support  of  and  against 
this  rule  in  the  note  mentioned,  we  shall  proceed  to  add  the  later  authori* 
ties.  The  doctrine  is  announced  in  Hairison  v.  Simons,  55  Ala.  510,  that 
where  several  parties  are  named  as  grantors  in  a  deed  to  which  their  signa- 
tures and  seals  are  attached,  another  person  whose  signature  and  seal  is 
affixed  thereto,  but  who  is  not  named  as  a  grantor  therein,  is  not  one  of 
the  grantors,  and  the  deed  does  not  pass  his  interest  in  the  land.  In  a 
subsequent  ca^e  it  was  decided  that  a  conveyance  of  land  which  pur- 
ports to  be  executed  by  the  wife  only  as  grantor,  and  which  is  only  signed 
by  the  husband,  while  the  names  of  both  are  affixed  as  grantors  in  the  cer- 
tificate of  probate,  is  inoperative  to  pass  the  title  of  the  husband:  Oaston 
V.  Weir,  84  Ala.  193.  A  conveyance  by  a  married  woman  of  land  belonging 
to  her  as  her  statutory  separate  estate,  duly  executed,  acknowledged,  and 
certified,  and  signed  by  her  husband,  but  in  which  he  is  not  named  aa  a 
grantor,  and  which  contains  no  words  of  conveyance  sufficient  to  pass  or  to 
constitute  evidence  of  an  intention  to  pass  his  interest  in  such  land,  is  merely 
the  void  deed  of  the  wife,  to  which  the  husband  is  not  a  party,  and  to  which 
his  concurrence  is  not  expressed  in  the  manner  prescribed  by  the  statute: 
Hammond  v.  Tliompson,  56  Ala.  589;  Blythe  v.  Dargin,  68  Ala.  370;  the 
latter  case  holding,  in  addition,  that  such  deed  could  not  be  enforced  in 
equity  as  a  contract  to  convey,  though  the  purchase-money  had  been  paid, 
and  possession  taken  and  continued  thereunder  for  five  years.     In  Peabodg 
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V.  Hewitt,  52  Me.  33,  83  Am.  Deo.  486,  the  rule  is  annonnced  that  If  one 
jointly  with  another  signs,  seals,  and  delivers  a  conveyance  supposed  and  in- 
tended to  be  a  perfect  deed,  and  his  name  does  not  appear  as  a  grantor 
therein,  his  interest  in  the  land  does  not  pass  by  the  deed. 

A  deed  which  some  of  the  parties  named  therein  as  grantors  acknowl- 
edge as  such,  but  which  is  not  signed  by  them,  will  not  convey  their  interest; 
and  a  conveyance  in  which  a  number  of  persons  are  mentioned  as  grantors, 
-and  which  is  simply  signed  and  acknowledged  as  their  deed  by  others  not 
mentioned  therein  as  grantors,  will  not  pass  the  title  of  those  not  so  named 
therein:  Adams  v.  Medsker,  25  W.  Va.  127. 

The  mere  signing,  sealing,  and  acknowledging  a  deed  by  a  wife,  in  which 
her  husband  purports  to  be  the  only  grantor,  will  not  convey  her  interest  in 
the  estate:  Bradley  v.  Missouri  etc.  R'y  Co.,  91  Mo.  493;  Batchelor  v.  Brere- 
ton,  1 12  U.  S.  396;  affirming  Agricultural  Bank  v.  Rice,  4  How.  225;  cited  in 
the  note  to  Payne  v.  Parker,  25  Am.  Dec.  226.  Consequently,  where  the  wife 
of  the  grantor  is  the  owner  of  one  fifth  of  the  land  described  in  the  conveyance, 
aind  she  joins  only  in  the  testatum  clause,  and  in  the  execution  of  the  deed, 
the  deed  is  not  effectual  to  pass  her  interest,  and  only  the  husband's  title 
passes  to  the  grantee:  Cincinnati  v.  Lessee  of  Newell,  7  Ohio  St.  37.  And  a 
deed  duly  signed,  sealed,  and  acknowledged  by  a  married  woman  and  her 
husband,  but  which  does  not  mention  her  name  as  one  of  the  grantors  therein, 
will  not  pass  any  interest  which  she  may  have  in  the  land  sought  to  be  con- 
veyed, nor  will  it  relinquish  her  contingent  right  of  dower  therein:  Laughlin 
v.  Fream,  14  W.  Va.  322.  A  deed  executed  by  the  husband  of  a  tenant  for 
life,  in  which  the  latter  joins  in  a  relinquishment  of  dower  merely,  will  not 
convey  her  interest  in  the  estate:  Magncss  v.  Arnold,  31  Ark.  103. 

Under  the  Illinois  statute,  however,  it  is  decided  that  where  a  hnsband 
conveys  his  estate,  and  his  wife  duly  signs  and  acknowledges  the  deed,  al- 
though she  is  not  named  therein  as  a  grantor,  the  deed  is  sufficient  to  pass 
the  title  and  bar  her  contingent  right  of  dower:  Johnson  v.  Montgomery,  51 
111.  185.  So  the  deed  of  a  married  woman  to  her  separate  estate  is  efifectual 
to  pass  the  title,  if  duly  signed  and  acknowledged  by  her  and  her  husband, 
although  he  is  not  named  as  a  grantor  in  the  deed:  Miller  v.  Sfiaw,  103  111. 
277;  Schley  v.  Pullman  Car  Co.,  120  U.  S.  275.  In  that  state  it  was  also  de- 
cided that  a  conveyauce  of  the  homestead  by  the  husband,  in  which  the  wife 
was  not  named  as  a  grantor,  but  which  she  duly  signed  and  acknowledged 
jointly  with  her  husband,  was  sufficient  to  pass  the  title:  Yocum  v.  Lovell, 
]  11  111.  212.  On  the  other  hand,  it  has  been  decided  in  Iowa  that  a  convey- 
ance of  the  homestead  by  the  husband,  in  which  the  wife  does  not  join  as  a 
grantor,  or  to  which  her  name  is  affixed  by  a  third  person  without  authority, 
is  void,  and  will  be  set  aside  at  the  suit  of  the  wife:  Eli  v.  Oridley,  27  Iowa, 
376;  Bniner  v.  Bateman,  66  Iowa,  488.  The  doctrine  announced  in  C(xe  v. 
Wells,  7  Black  f.  410,  that  the  deed  of  a  married  woman,  in  order  to  pass  her 
interest  in  laud,  must  contain  apt  granting  words  in  the  granting  clause  in 
the  deed,  is  affirmed  in  Scheid  v.  Leibshultz,  51  Ind.  38-41.  A  deed  of  the 
land  of  a  married  woman,  in  which  she  and  her  husband  are  named  as 
grantees,  and  signed  only  by  the  wife,  but  subsequently  acknowledged  by 
both  husband  and  wife,  and  then  delivered,  is  void,  and  passes  no  title  to  the 
grantee:  Miller  v.  liable,  107  Pa.  St.  395. 

The  rule  was  enunciated  in  Massachusetts,  in  an  early  case,  that  a  married 
woman,  in  order  to  bar  her  right  of  dower  or  pass  her  interest  in  real  estate, 
must  not  only  join  h«r  husband  in  executing  the  deed,  but  that  the  deed  so 
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execntad  must  contain  apt  words  of  grant  or  release  by  her:  Catlin  v.  TTore, 
9  Mass.  218;  6  Am.  Dec.  56.  This  rule  was  strictly  adhered  to  in  that  state, 
as  shown  by  the  citations  in  the  note  to  Payne  v.  Parker,  25  Am.  Dec.  226, 
and  by  Oreenough  v.  Turner,  11  Gray,  334,  While  this  rule  might  be  fol- 
lowed if  the  precise  question  were  before  the  court,  still,  it  has  been  decided 
in  subsequent  cases  in  that  state  that  the  assent  of  the  husband  to  his  wifeV 
deed  of  her  land  is  suflBciently  shown  to  pass  the  title  by  the  insertion  of  hi» 
name  in  the  attestation  clause,  in  token  of  his  relinquishment  of  all  interest 
in  the  premises  conveyed,  and  with  his  signature  and  seal  attached:  C/uipman 
V.  Miller,  128  Mass.  269;  Hills  v.  Bearse,  9  Allen,  403;  Child  v.  Sampson,  117 
Mass.  62. 

An  exactly  contrary  and  irreconcilable  doctrine  to  that  announced  in  the 
foregoing  cases  is  proclaimed  in  Hrousha  v.  Janhe,  66  Wis.  2.52.  It  is  there 
decided  that  a  deed  granting  land  is  effectual  to  pass  the  title  and  interest  of 
a  person  executing  it,  though  he  is  not  named  therein  as  a  grantor.  This 
case  does  not  cite  any  authority  in  favor  of  or  supporting  the  ruling  made, 
although  an  effort  is  made  to  distinguish  it  from  the  cases  maintaining  th» 
contrary  rule.     We  fail  to  note  the  distinction. 

In  the  late  case  of  Evans  v.  Summerlin,  19  Fla.  858,  it  was  decided  that  th» 
deed  of  a  married  woman  conveying  her  separate  property,  containing  the 
name  of  herself  only  as  the  grantor,  and  omitting  that  of  her  husband,  wha 
joined  her  in  signing  and  acknowledging  it,  is  sufficient  as  his  assent  and  join- 
ing with  her  under  the  statute  to  convey  the  estate  of  the  wife.  This  case 
is  decided  upon  the  authority  of  the  Massachusetts  cases  cited  supra,  and 
Woodward  v.  Seaver,  38  N.  H.  29,  and  Stone  v.  Montgomery,  35  Miss.  83,  — all 
of  which  announce  a  similar  rule.  In  Malin  v.  Rolfe,  53  Ark.  107,  a  deed  of 
the  wife's  land  was  signed  by  both  husband  and  wife,  while  the  granting 
clause  recited  that  the  husband  granted  the  land,  followed  by  a  clause  recit- 
ing that  "Now,  I,  M.  H.,  wife  of  the  said  L.  H.,  for  the  consideration  above 
set  forth,  do  hereby  assign,  release,  relinquish,  and  quitclaim  all  my  right, 
title,  interest,  and  ownership  to  the  said  grantee, "  and  the  court  decided  that 
the  deed  operated  to  convey  the  wife's  interest  in  the  estate,  as  such  relin- 
quishment by  her  referred  to  the  property  elsewhere  described  in  the  deed. 

Where  two  of  three  heirs  receive  their  portion  of  their  ancestor's  land, 
and  in  consideration  therefor,  and  at  the  request  of  the  third  heir,  convey 
the  remaining  one  third  of  the  land  to  the  wife  of  the  latter,  with  covenant 
of  general  warranty,  without  naming  him  as  one  of  the  grantors  in  the  body 
of  the  deed,  which  he  signs  and  acknowledges  with  his  co-heirs,  the  deed  is. 
sufficient  to  convey  the  title  to  his  interest  to  his  wife,  who,  after  his  death, 
may  convey  it  to  a  third  person,  free  of  the  claims  of  the  husband's  heirs: 
Hargis  v.  Ditmore,  86  Ky.  653. 

In  connection  with  the  subject  of  this  note,  it  may  not  be  amiss  to  state 
that  a  forged  deed  is  utterly  void,  and  does  not  convey  any  title  to  the  gran- 
tee, although  he  may  be  an  innocent  purchaser  for  value  without  notice  of 
the  forgery:  Cole  v.  Levi,  44  Ga.  579;  Reck  v.  Clapp,  98  Pa.  St.  581;  Austin 
V.  Dean,  40  Mich.  386;  Haight  v.  Vallet,  89  Cal.  245;  post,  p.  OOD. 

A  deed  purloined  from  the  grantor,  or  obtained  from  him  by  fraud  with- 
out his  knowledge  or  consent,  does  not  divest  his  title,  nor  pass  it  even  to 
a  subsequent  purchaser  from  the  grantee  for  value  and  without  notice: 
Henry  v.  Carson,  96  Ind.  412;  Tisher  v.  Beckwith,  30  Wis.  65;  11  Am.  Rep. 
516;  Everts  v.  Agnes,  4  Wis.  343;  65  Am.  Dec.  314.  In  Henry  v.  Carson,  96 
Ind.  412,  it  was  said  that  "a  deed  delivered  without  the  knowledge,  consent,. 
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or  acquiescence  of  the  grantor  is  no  more  effectual  to  pass  title  to  the  grftntee 
than  if  it  were  a  total  forgery,  although  the  instrument  may  be  spread  upon 
the  record,  and  innocent  purchasers  are  not  protected." 

A  conveyance  to  or  by  a  person  whose  existence  and  identity  ia  known  or 

can  be  ascertained  will  pass  his  title,  although  the  conveyance  is  made  and 

executed  under  a  fictitious  name:   Wilson  v.  White,  84  Cal.  239;  David  r. 

Williamsburgh  etc  Ins.  Co.,  83  N.  Y.  265;  38  Am.  Rep.  418;  Fallon  v.  Kehoe, 

38  CaL  44;  99  Am.  Deo.  347. 
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Thompson-Houston  Eleotrio  Company  v.  Simon. 

[20  Obkoon,  60.] 

Common  Carriers — Classification.  — A  common  carrier  may  be  eitber  a- 
carrier  of  passengers  or  of  freight,  or  of  both. 

Eminent  Domain  —  Electbio  or  Horsb-power  Street- railways  can- 
not Exercise  Right  of. — A  statute  investing  "  a  corporation  organ- 
ized for  the  construction  of  any  railway  "  with  the  power  to  exercise 
the  right  of  eminent  domain,  and  which  appears  upon  its  face  as  only 
contemplating  and  authorizing  a  railway  to  be  constructed  where  non» 
existed  before,  through  the  country,  and  requiring  bridges,  cuttings, 
embankments,  tunnels,  buildings  for  depots,  engine-houses,  repair* 
shops,  and  switches  to  enable  it  to  properly  conduct  its  business,  and 
which  can  have  little  or  no  reference  to  corporations  organized  and 
operated  as  street-railways  propelled  by  electricity  or  horse-power, 
and  intended  to  accommodate  local  convenience  for  the  transportation- 
of  passengers,  does  not  authorize  such  railways  to  condemn  private 
property  for  a  right  of  way. 

Dolph,  Bellinger^  Mallory,  and  Simon,  for  the  appellant. 

Stott,  Boise,  and  Stott,  for  the  respondent. 

Lord,  J.  This  is  an  action  to  condemn  a  right  of  way  for 
a  Btreet  and  suburban  railway  operated  for  the  carrying  of 
passengers.  A  demurrer  was  filed  to  the  complaint,  which 
was  sustained  by  the  court  below;  and  the  plaintiff  refusing 
to  proceed,  judgment  was  rendered  therein,  from  which  this 
appeal  is  taken.  The  contention  of  the  plaintiff  is,  that  our 
statute  authorizing  the  condemnation  of  land  for  a  right  of 
way  contemplates  the  exercise  of  such  power  as  much  by 
Btreet  and  suburban  railways  propelled  by  horse-power  or 
electricity  as  railroads  where  cars  are  propelled  by  steam^ 
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The  argument  is,  that  section  3239,  Hill's  Code,  which  pro- 
vides that  "  a  corporation  organized  for  the  construction  of 
any  railway  "  may  appropriate  land  for  a  right  of  way,  by  the 
use  of  the  plirase  "  any  railway,"  ex  vi  termini  includes  street 
and  suburban  railway  corporations  organized  to  transport 
passengers  only,  and  propelled  by  horse-power  or  electricity, 
as  well  as  railroads  authorized  to  transport  passengers  and 
freight,  and  propelled  by  steam;  that  the  terms  of  the  statute, 
viewed  as  a  whole,  indicate  and  import  that  it  was  intended 
to  authorize  railway  corporations  to  condemn  lands  for  the 
use  of  their  road,  whether  they  were  organized  to  carry  pas- 
sengers or  freight,  or  both,  or  whether  they  were  propelled  by 
steam  or  other  power.  To  strengthen  the  construction,  that  it 
is  not  necessary  that  the  railway  corporation,  however  pro- 
pelled, should  be  formed  to  carry  passengers  and  freight  to 
entitle  it  to  exercise  the  power  of  eminent  domain,  and  con- 
demn lands  for  its  use,  the  language  of  section  3236  is  relied 
upon  as  showing  that  this  distinction  is  not  observed  with 
reference  to  navigation  corporations  authorized  to  construct 
portage  railways,  wherein  it  reads,  "  for  the  purposes  of  trans- 
porting freight  or  passengers  across  any  portage  on  the  line  of 
such  navigation,  ....  in  like  manner  and  with  like  effect  as 
if  such  corporation  had  been  formed  for  such  purpose."  To 
this  it  is  answered  that  every  railway  corporation  for  the  con- 
struction of  a  railroad  under  the  statute  for  the  condemnation 
of  lands  is  a  common  carrier,  and  that  such  a  statute,  being 
in  derogation  of  common  right,  is  not  to  be  extended  by 
implication.  Section  3254  of  the  statute,  authorizing  the 
condemnation  of  land  for  a  right  of  way,  provides:  "Every 
corporation  formed  under  this  chapter  for  the  construction  of 
a  railway,  as  to  such  road  shall  be  deemed  common  carriers, 
and  shall  be  entitled  to  collect  and  receive  a  just  compensa- 
tion for  transportation  of  persons  or  property  over  such  road." 
The  argument  is,  that  as  a  common  carrier  is  a  carrier  of 
goods  for  hire,  and  while  a  common  carrier  may  carry  pas- 
sengers, and  combine  the  two  employments  of  carrying  goods 
and  passengers,  as  is  almost  universally  done  by  railroads, 
yet  as  a  corporation  for  the  construction  of  a  railway  it  cannot 
be  deemed  a  common  carrier  unless  it  is  formed  to  carry  goods 
and  passengers;  that  the  legislature  in  delegating  the  right 
of  eminent  domain  intended  only  that  such  railroads  should 
be  entitled  to  exercise  it  as  were  common  carriers  of  freight 
and  passengers;   hence  a  corporation  could  not  exercise  the 
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right  of  eminent  domain  in  the  construction  of  a  railway 
organized  to  transport  passengers  only,  and  not  freight. 
Much  of  this  argument  is  based  on  the  technical  definition  of 
a  common  carrier,  as  one  who  undertakes  for  hire  to  transport 
the  goods  of  such  as  choose  to  employ  him  from  place  to 
place;  so  that  before  a  corporation  can  be  deemed  a  common 
carrier,  it  must  of  necessity  include  in  its  business  the  trans- 
portation of  goods  or  freight  from  place  to  place.  There  is 
usually  in  a  railway  act  some  sections  which  have  the  effect 
of  putting  the  railway  company  on  the  footing  of  common 
carriers:  2  Rob.  Pr.  534.  But  whether  made  so  by  general 
statute  or  by  their  charters,  railroad  companies  are  held  to 
be  common  carriers:  2  Am.  &  Eng.  Ency.  of  Law,  781.  And 
it  is  said  when  they  are  made  so  by  the  express  provision  of 
a  statute,  such  provision  will  be  merely  declaratory  of  the  law 
as  it  already  existed:  Hutchinson  on  Carriers,  sec.  67.  A  com- 
mon carrier  is  such,  because  his  duties  partake  of  a  public 
character.  "  To  bring  a  person,"  says  Judge  Story,  ''  within 
the  description  of  a  common  carrier,  he  must  exercise  it  as  a 
public  employment;  he  must  undertake  to  carry  goods  foi 
persons  generally,  and  must  hold  himself  out  as  ready  to  en- 
gage  in  the  transportation  of  goods  for  hire  as  a  business,  and 
not  as  a  casual  occupation  pro  hac  vice  ":  Story  on  Bailments 
sec.  495.  To  constitute  one,  then,  a  common  carrier,  it  if 
necessary  that  he  should  hold  himself  out  as  such.  A  carriei 
of  passengers  who  undertakes  to  carry  all  persons  who  applj 
to  him  for  transportation  is  engaged  in  a  public  employment 
and  is  a  public  or  common  carrier  of  passengers. 

"  A  common  carrier  of  passengers,"  says  Judge  Thompson 
"is  one  who  undertakes  for  hire  to  carry  all  persons,  indiffer 
ently,  who  may  apply  for  passage.  Railroad  companies,  th< 
owners  of  ships,  ferries,  omnibuses,  street-cars,  and  stage 
coaches  are  usually  common  carriers  of  passengers  ":  Tbomp 
son  on  Carriers  of  Passengers,  26,  note  1. 

It  is  true  that  carriers  of  passengers  are  not  common  car 
riers  as  to  the  persons  of  those  whom  they  carry.     But  com 
mon  carriers  are  classified  as  carriers  of  goods  and  as  carrier 
of  passengers.    The  reason  is,  their  employment  is  quasi  publi/// 
and  the  public  have  an  interest  in  the  faithful  discharge  ;/i' 
their  duties.     "  Every  common  carrier,"  said  Mulkey,  J.,  "  l./tS 
the  right  to  determine  what  particular  line  of  business  h'A  will 
follow.     If  he  elects  to  carry  freight  only,  he  will  be  im'/>.'7  no 
obligation  to  carry  passengers,  and  vice  versa.     So  if  ///'/  'lulds 
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himself  out  as  a  carrier  of  a  particular  kind  of  freight,  or  of 
freight  generally,  prepared  for  carriage  in  a  particular  way, 
he  will  only  be  bound  to  carry  to  the  extent  and  in  the  man- 
ner proposed.  He  will,  nevertheless,  be  a  common  carrier": 
Wiggins  Ferry  Co.  v.  East  St.  Louis  U.  Ry  Co.,  107  111.  451. 
A  common  carrier,  then,  may  be  either  a  carrier  of  passengers 
or  freight,  or  both.  The  argument,  then,  that  the  plaintiff  is 
not  the  kind  of  a  corporation  authorized  to  exercise  the  power 
of  eminent  domain  because  it  is  only  a  carrier  of  passengers, 
and  not  of  freight,  would  not  deprive  the  plaintiflf  of  its  char- 
acter as  a  common  carrier,  and  as  such  to  be  deemed  within 
the  statute.  This  would  result  in  giving  to  the  statute  a  con- 
struction which  would  include  both  classes  of  carriers,  but  not 
necessarily  that  such  carriers  should  combine  both  employ- 
ments; it  might  be  engaged  in  carrying  passengers  or  freight, 
or  both,  and  still  be  deemed  a  common  carrier. 

But  it  is  apprehended  that  the  safer  way  to  determine 
whether  the  word  "  railway  "  or  "  common  carrier,"  as  used 
in  the  statute,  is  to  be  confined  to  railroads  operated  by  steam 
or  railroads  operated  by  other  power,  such  as  street-railways, 
is  to  look  at  the  context  and  intent,  and  in  that  way  ascertain 
whether  the  plaintiff  is  such  corporation  organized  for  the  con- 
fitruction  of  a  railway  as  is  contemplated  by  the  statute  to  be 
invested  with  the  power  to  condemn  lands  for  the  use  of  its 
road.  While  it  is  true  that  the  word  "  railway  "  may  include 
railroads  operated  by  steam  as  well  as  those  whose  cars  are 
propelled  by  some  other  power,  yet  it  is  common  knowledge 
that  such  corporations  as  belong  to  the  latter  class  are  usually 
operated  as  street-railways  for  local  convenience. 

The  plaintifiF  is  an  electric  company,  and  as  such,  we  know, 
belongs  to  the  class  of  corporations  operated  as  street-railways 
for  the  benefit  of  the  local  public.  It  was  so  understood  at  the 
argument,  and  the  action  is  described  as  one  to  condemn  a 
right  of  way  for  a  street  and  suburban  railway  for  the  carrying 
of  passengers.  I  take  it,  then,  that  we  are  to  consider  the 
plaintiff  as  belonging  to  this  class,  in  determining  whether 
it  is  such  a  corporation  for  the  construction  of  a  railway  as 
is  intended  by  the  statute  to  be  invested  with  the  power  to 
exercise  the  right  of  eminent  domain.  The  statute  provides 
{sec.  3239)  that  "a  corporation  organized  for  the  contruction 
of  any  railway,"  etc.  (sec.  3240),  "may  appropriate  so  much 
of  said  land  as  may  be  necessary  for  the  line  of  such  road,  not 
exceeding  sixty  feet  in  width,  besides  a  sufficient  quantity  for 
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workshops,"  etc.;  "  and  in  case  of  a  railway,  a  sufficient  quan- 
tity of  such  land  in  addition  to  that  before  specified  in  this 
section  for  the  necessary  side-tracks,  depots,  water-stations, 
cuttings,  embankments,"  etc.;  "and  such  railway  company 
shall  have  the  right  to  cut  down  any  standing  timber  in  danger 
of  falling  upon  its  road,"  etc.;  "  may  cross,  intersect,  join,  and 
unite  with  any  other  railway,"  etc.;  *'  and  may  make  the  neces- 
sary turnouts,  sidings,  switches,  and  other  conveniences,"  etc. 
(sec.  8246);  and  "all  streams  and  other  waters  on  the  line 
of  such  roads  shall  be  safely  and  securely  bridged,  except," 
etc.;  and  (sec.  3254)  " every  corporation  formed  under  this 
act  for  the  construction  of  a  railroad,  as  to  such  road  shall 
be  deemed  a  common  carrier,"  etc.  Few,  if  any,  of  these  pro- 
visions have  any  reference  to  the  class  of  corporations  to  which 
the  plaintiflF  belongs,  and  was  scarcely  intended  to  apply  to 
them.  They  contemplate  and  authorize  a  railway  to  be  con- 
structed where  none  was  built  before,  through  the  country, 
requiring  bridges,  cuttings,  fillings,  and  embankments,  and 
sometimes  tunnels  through  hills  and  mountains,  and  also 
the  building  of  depots  and  stations  for  the  accommodation  of 
freight  and  passengers,  of  engine-houses,  repair-shops,  switches^ 
and  turnouts,  to  enable  the  corporation  to  properly  conduct  its 
business. 

A  railroad  corporation  which  must  avail  itself  of  the  benefit 
of  such  a  law  to  enable  it  to  do  these  manifold  things  to  build 
its  railway  and  put  it  in  operation  may  well  be  considered, 
from  the  public  nature  of  its  employment  and  the  interest  the 
public  has  in  the  proper  conduct  of  its  business,  as  a  "com- 
mon carrier,"  without  a  legislative  declaration  that  it  shall 
be  deemed  such.  But  it  is  plain  that  the  provisions  of  such 
a  law  can  have  little  or  no  reference  to  corporations  organized 
and  operated  as  street-railways,  propelled  by  electricity  or 
horse-power,  and  intended  to  accommodate  local  convenience 
for  the  transportation  of  passengers.  They  contemplate  a 
track  laid  upon  an  established  street  or  highway,  and  are 
usually  restricted  to  the  bounds  of  the  city,  its  vicinity,  or 
adjacent  towns,  and  generally  derive  their  authority  to  lay 
their  tracks  upon  such  streets  or  highways  from  the  mu- 
nicipality or  county,  and  their  construction  is  regarded  by 
many  adjudications  as  a  legitimate  use  of  such  streets  and 
highways,  and  an  exercise  of  the  right  of  public  travel. 
This  distinction   as  to  the  uses  and  purposes  of   each   of 
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8uch  class  of  corporations  is  thus  stated  in  Railway  Co, 
V.  City  Railway  Co.,  2  Durie,  178,  by  Robertson,  J.:  "A 
railroad  is  for  the  use  of  the  universal  public  in  the  trans- 
portation of  all  persons,  baggage,  and  other  freight;  a  street- 
railway  is  dedicated  to  the  more  limited  use  of  the  local  pub- 
lic, for  the  more  transient  transportation  of  persons  only,  and 
within  the  limits  of  the  city.  In  the  technical  sense,  there- 
fore, a  street-railway  is  not  a  railroad."  It  is  not  enough 
that  a  railway  is  for  a  public  use  to  authorize  the  taking  of 
private  property,  but  the  taking  must  be  for  a  public  use 
within  the  scope  of  its  undertaking  and  the  object  which  it  is 
to  subserve. 

To  authorize  railroads  operated  for  such  purposes  to  take 
the  private  property  of  the  citizen  and  appropriate  it  to  its  use 
without  his  consent,  the  statutory  authority  for  it  must  be 
plainly  given;  otherwise  the  right  does  not  exist. 

In  view  of  these  considerations,  we  do  not  think  the  pro- 
visions of  the  statute  for  the  condemnation  of  a  right  of  way 
applies  to  the  plaintiff,  so  as  to  authorize  it  to  take  private 
property  without  the  consent  of  the  owner  for  its  own  use  as  & 
right  of  way. 

It  follows  that  the  judgment  must  be  affirmed. 

ON   REHEARING. 

Lord,  J.  Further  consideration  of  our  statute  for  the  con- 
demnation of  a  right  of  way  by  a  railroad  strengthens  the 
conviction  that  it  does  not  extend  to  or  contemplate  the  busi- 
ness class  of  railways  to  which  the  plaintiff  belongs.  Few,  if 
any,  of  its  provisions  have  any  reference  or  application  to  it 
as  such.  Nor  has  any  authority  been  cited  or  argument  sug- 
gested, other  than  that  the  word  "  railroad  "  may  include  rail- 
ways operated  by  steam  or  other  power,  to  give  it  a  different 
construction.  In  preference  to  construing  the  statute  by  this 
method,  we  thought  the  safer  way  to  ascertain  what  the  legis- 
lature intended  was,  as  Shaw,  C.  J.,  in  Clenveland  v.  Nortony 
6  Cush.  380,  "  to  take  the  entire  provisions  of  the  act,  and 
ascertain,  if  possible,  what  the  legislature  intended."  From 
that  point  of  view,  we  thought  it  contemplated  a  railroad  in 
the  larger  sense,  and  such  as  is  considered  a  highway  for 
travel  and  traffic,  with  its  necessary  adjuncts,  and  that  it 
was  to  such  railroads  that  the  provisions  had  reference,  and 
come  within  the  design  of  the  legislative  grant  conferring  on 
Buch  the  right  of  eminent   domain   for  the  various  thing* 
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specified  as  indispensable  to  effect  the  purposes  of  its  organi- 
zation and  essential  to  carry  on  its  business.  Nor  do  we  find 
that  the  authorities  differ  with  us  in  this  regard.  Referring 
to  some  of  the  things  which  must  be  regarded  as  among 
the  acknowledged  necessities  for  operating  such  a  railroad, 
Le  Allen,  J.,  said,  in  In  re  New  York  etc.  R.  R.  Co.  v.  Kip,  46 
N.  Y.  552,  7  Am.  Rep.  385:  "But  passenger  depots,  con- 
venient and  proper  places  for  the  storing  and  keeping  cars  and 
locomotives  when  not  in  use,  proper,  secure,  and  convenient 
places,  having  reference  to  the  public  interests  to  be  sub- 
served for  the  receipt  and  delivery  of  freight,  and  for  the  safe 
and  secure  keeping  of  property  between  the  time  of  its  receipt 
and  dispatch,  or  after  its  arrival  and  discharge,  and  before  its 
removal  by  the  owner  or  consignee,  are  among  the  acknowl- 
edged necessities  for  the  running  and  operating  the  railroad 
to  the  proper  prosecution  of  the  business  in  the  interests  of 
the  public.  They  may  be  regarded  as  indispensable  to  the 
accomplishment  of  the  general  purposes  of  the  corporation 
and  the  design  of  the  legislative  grant."  In  State  ex  rel.  Rail- 
road Co.  v.  Railroad  CommWs,  56  Conn.  312,  313,  Carpenter, 
J.,  said,  "  Depots  for  passengers  and  freight  are  essential 
parts  of  a  railroad,"  and  that  "  a  railroad  is  incomplete  with- 
out t'lem."  In  speaking  of  the  constitutional  power  of  the 
legislature  to  authorize  the  taking  of  lands  for  the  construc- 
tion and  operation  of  railroads,  under  the  statutes  of  that 
state,  Libby,  J.,  said:  "It  rests  upon  the  proposition,  now 
well  established,  that  railroads  are  public  highways,  the  great 
thoroughfares  for  public  travel  and  commerce ":  Spofford  v. 
Bucksport  etc.  Co.,  66  Me.  39. 

In  a  note  in  Am.  &  Eng.  R.  R.  Cas.,  p.  52,  referring  to  Mr. 
Justice  Harlam's  summing  up  of  the  legal  status  of  railroads 
as  public  highways  for  travel  and  traffic,  etc.,  the  writer  says: 
"Whence  it  may  be  concluded,  and  these  conclusions  are 
sustained  by  authority,  that,  —  1.  Railways  are  quasi  public 
corporations,  created  for  the  purpose  of  conducting  the  busi- 
ness of  common  carriers  of  passengers  and  property  upon 
their  lines  of  railway,  and  for  no  other  purpose;  2.  As  such 
they  are  engaged  in  a  public  service." 

From  the  point  of  view  that  railroads  are  highways  for 
public  travel  and  commerce,  it  is  indispensable  to  the  accom- 
plishment of  the  purposes  of  their  organization  that  they 
should  have  depots  for  passengers  and  freight,  and  all  the 
adjuncts  necessary  and  essential  to  carry  on  their  business. 
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By  looking  at  the  entire  provisions  of  our  statute,  we  find  all 
these  matters  provided  for,  and  within  the  design  of  the  legis- 
lative grant,  whence  we  conclude  that  our  statute  contem- 
plated a  railway  in  this  larger  or  comprehensive  sense,  and 
intended  to  confer  the  power  of  eminent  domain  on  such  as 
are  highways  for  the  carriage  of  passengers  and  freight,  and 
not  the  class  of  railways  engaged  in  the  business  to  which  the 
plaintiff  belongs. 

Our  conclusion  is,  that  the  motion  must  be  denied. 


Carriers,  Classifications  or.  —  A  carrier  may  be  a  carrier  of  freight: 
Gilmore  v.  Cai-man,  1  Smedes  k  M.  279;  40  Am.  Dec.  96,  and  note;  or  a  car- 
rier of  passengers:  Dams  v.  Button,  78  Cal.  247;  or  a  carrier  of  both  freight 
and  passengers:  Whitehead  v.  St.  Louis  etc.  JR'y  Co.,  99  Mo.  263.  To  bring  a 
person  within  the  description  of  a  common  carrier  he  must  be  engaged  in  a 
public  employment:  Samms  v.  Stevmrt,  20  Ohio,  69;  55  Am.  Dec.  445.  For 
a  definition  of  the  term  "passenger  railway,"  see  Millvale  Borough  v.  Ever, 
green  R'y  Co.,  131  Pa.  St.  1. 

Eminent  Domain  —  Right  ov  Exercisk  oj*  the  Right.  —  Street-rail- 
way companies  using  steam-motors  cannot  lay  their  tracks  longitudinally 
upon  the  streets  of  a  town  or  city,  without  the  sanction  of  the  legislature  of 
the  state  expressly  appearing,  or  arising  from  necessary  implication:  Daly 
V.  Georgia  etc.  R.  R.  Co.,  80  Ga.  793;  12  Am.  St.  Rep.  286,  and  note.  Com- 
pare Commonwealth  v.  Erie  etc.  R.  R.  Co.,  27  Pa.  St.  339;  67  Am.  Dec.  471. 
Statutes  conferring  the  power  of  exercising  the  right  of  eminent  domain 
should  not  be  enlarged  by  doubtful  interpretation:  Bird  v.  Wilmington  etc. 
R.  R.  Co.,  8  Rich.  Eq.  46;  64  Am.  Dec.  739,  and  note;  note  to  Oainenville 
etc,  R'y  Co.  v.  Hall,  22  Am.  St.  Rep.  49.  Such  statutes  must  be  strictly 
pursued:  Trester  v.  Missouri  P.  R'y  Co.,  23  Neb.  242;  State  v.  Scott,  22  Neb. 
628;  Burlington  etc  R.  R.  Co.  v.  Johnson,  38  Kan.  142;  Porter  v.  Durham,  96 
N.  C.  320;  Mailer  qf  South  B.  R.  R.  Co.,  119  N.  Y.  142. 


Farquar  v.  Farquab. 

[20  Okkgon,  69.] 
Judgment  —  Formeb  Decree  how  Fab  Conclusive.  — A  decree  in  an  ac- 
tion of  divorce  between  the  same  parties  for  the  same  cause  of  action 
bars  the  re-examination  of  the  same  facts  in  a  subsequent  case;  still, 
when  enough  has  occurred  since  the  rendition  of  the  first  decree  to  enti- 
tle the  plaintifif  to  relief,  a  decree  will  be  granted  in  the  subsequent 
action. 

Action  for  divorce.  The  complaint  charged  cruelty  and 
personal  indignities.  The  answer  consisted  of  a  general  de- 
nial, and  the  further  defense  of  a  prior  decree  between  the 
same  parties  and  upon  the  same  facts  alleged  here.  The 
plaintiff  obtained  a  decree,  and  defendant  appealed. 
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W.  R.  Willis  and  C,  A.  Sehlhrede,  for  the  appellant. 

/,  C.  Fullerton  and  Oeorge  W.  Colvigy  for  the  respondent. 

Per  Curiam.  It  is  manifest  from  an  examination  of  this 
record  that  very  much  of  the  plaintiff 's  case  is  covered  by 
the  former  decree  between  the  same  parties,  and  therefore 
oannot  be  considered  again  in  this  case.  But  there  is  enough 
which  has  occurred  since  that  time  to  entitle  her  to  a  decree. 
The  alienation  between  these  parties  seems  to  be  permanent 
and  irreconcilable.  The  feelings  of  both  are  deeply  moved, 
one  against  the  other.  The  defendant  is  engaged  in  the 
saloon  business  at  Roseburg,  and  has  been  for  many  years, 
and  appears  to  have  entertained  much  suspicion  concerning 
the  fidelity  and  chastity  of  his  wife.  From  his  own  testi- 
mony in  the  case,  the  "  green-eyed  monster  "  seems  to  be  ever 
before  him,  and  his  frequent  insinuations  and  statements 
concerning  his  wife's  chastity  show  conclusively  the  state  of 
his  mind  on  the  subject.  It  is  unnecessary  to  recapitulate 
them  or  make  a  permanent  record  of  them  here.  So  far  as 
this  record  discloses,  these  charges  are  without  foundation. 
The  plaintiflF  appears  to  have  been  industrious,  and  to  have 
manifested  at  all  times  a  becoming  solicitude  for  the  welfare 
of  her  children. 

We  do  not  find  any  error  in  this  decree  appealed  from,  and 
it  is  afl&rmed.  

Judgment  —  Formkr  Dboreb  how  Fab  Conclusivb.  —  Whether  a  judg- 
ment will  bar  another  action  between  the  same  parties  depends  npon  whether 
the  thing  demanded  in  the  new  suit  is  the  same,  and  founded  on  the  same 
facts,  as  the  first  suit  decided:  Slocomb  v.  De  Lizardi,  21  La.  Ann.  355;  99 
Am.  Dec,  340,  and  note;  Bern  v.  Nines,  3  Kan.  390;  89  Am.  Dec  594,  and 
note.  As  to  when  facts  are  not  res  judicata,  see  extended  note  to  Lea  v.  Lea, 
96  Am.  Dec  772. 

A  decree  dismissing  a  libel  for  dirorca  is  not  conclusive  in  a  mibseqnent 
action  of  facts  then  at  issue:  Hubert  ▼.  Fera,  99  Mass.  198;  96  Am.  Deo.  732; 
and  not*. 
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MOEEILL    V.    MOERILL. 

[20  Obegom,  96.] 
JuDOMKNT  —  What  is  Collateral  Attack.  —  A  collateral  attack  on  a 
judgment  or  decree  is  any  proceeding  which  ia  not  instituted  for  the  ex- 
press purpose  of  annulling,  correcting,  or  modifying  it.  The  fact  that 
the  parties  are  the  same,  and  that  plaintiff  seeks  to  attack  the  decree  by 
allegations  in  the  reply  to  the  answer,  does  not  change  the  rule,  or  make 
the  attack  any  the  less  a  collateral  one. 

CO-TENANCT  —  POSSESSION  OF  OnK  CO-TENANT  IS  POSSE-SSION  Ot  THE  OtHER. 

—  The  possession  of  land  ususally  follows  the  legal  title,  where  no  ad> 
verse  possession  is  shown,  and  the  possession  of  one  co-tenant,  in  the 
absence  of  an  ouster,  will  inure  to  the  benefit  of  his  co-tenant. 

Judgment  —  Conclusiveness  of.  —  A  judgment  of  a  court  having  jurisdic- 
tion is  binding  on  the  parties,  no  matter  how  erroneous  it  may  be,  until 
reversed  or  annulled. 

Judgment  cannot  bk  Collaterally  Attacked  foe  Errors.  — When  a 
court  has  jurisdiction  of  the  subject-matter  and  of  the  parties,  its  judg* 
ment  cannot  be  impeached  collaterally  for  errors  of  law  or  irregularities 
in  practice. 

Practice  —  Pleading.  —  A  party  cannot  aid  his  complaint  by  departing  from 
the  cause  of  action  stated  therein,  and  alleging  another  and  different  one 
in  his  reply  to  the  answer. 

Judgment  —  When  Binding  in  Collateral  Proceedings.  —  When  a 
party  has  an  opportunity  to  present  his  defense  and  neglects  to  do 
BO,  the  judgment  or  decree  against  him  is  binding  in  a  collateral  pro- 
ceeding. 

Judgment  in  Partition  —  Conclusiveness  of. — A  decree  in  partition  ia 
conclusive  between  the  parties,  as  to  the  title  to  the  land,  and  the  fact 
that  they  are  tenants  in  common.  Each  of  them  is  thereby  estopped 
from  attempting  to  show  in  another  proceeding  that  he  was  holding  the 
premises  adversely  to  his  co-tenaut,  or  that  he  had  no  interest  therein  at 
the  date  of  the  rendition  of  the  decree  in  partition. 

Judgment  cannot  be  Collaterally  Attacked  for  Fraud.  —  A  domestio 
judgment  of  a  court  having  jurisdiction  of  the  subject-matter  and  of  tlie 
parties  cannot  be  questioned  collaterally  for  fraud  aliunde  the  record,  by 
the  parties  or  privies. 

Judgment  in  Partition — Collateral  Attack.  —  When  a  decree  in  par- 
tition is  made  by  one  referee,  instead  of  three  as  provided  by  statute, 
the  irregularity  cannot  be  inquired  into  in  a  collateral  proceeding. 

Action  to  quiet  title  to  lot  3,  block  116,  in  the  city  of  Port- 
land. PlaintifiF  claimed  to  own  the  land  in  fee,  and  to  be  in 
possession  of  Baid  lot.  The  only  fact  necessary  to  an  under- 
standing of  the  opinion,  and  not  given  therein,  is  the  following 
agreement:  — 

**  In  consequence  of  mutual  agreement  with  Mrs.  Ida  Mor- 
rill, I  declare  under  oath  that  I  withdraw  my  individual  right 
of  the  title  of  an  individual  one-third  interest  in  lot  3,  block 


9d  Morrill  v.  Morrill.  [Oregon^ 

116,  in  the  city  of  Portland,  allowed  to  me  by  law  of  th* 
court. 

[Signed]  "Eli  Morrilu 

**  Portland,  Or.,  August  9, 1879." 

Judgment  for  the  plaintiff,  and  defendants  appeaL 

J.  W.  Whalley,  for  the  appellant. 

A.  H.  Tanner  and  R.  R,  Giltner,  for  the  respondent. 

Bean,  J.  It  is  conceded  by  respondent  that  if  the  decree 
in  the  partition  suit  of  Morrill  v.  Morrill  is  valid  and  binding 
on  her,  this  case  should  be  reversed.  Briefly,  the  facts  con- 
cerning the  partition  suit  are  these:  In  August,  1882,  the  de- 
fendant herein,  Eli  Morrill,  commenced  a  suit  for  partition  in 
the  circuit  court  for  Multnomah  County,  Oregon,  against  the 
plaintifl^  in  this  suit.  The  complaint  was  in  the  usual  forra^ 
alleging  that  he  and  plaintiflf  were  tenants  in  common  and  itt 
possession  of  lot  3  in  block  116  in  the  city  of  Portland,  setting 
out  the  interests  of  the  respective  parties,  and  praying  a  par- 
tition thereof.  A  summons  being  duly  issued  and  served,  the 
plaintiff  appeared  by  her  counsel,  and  filed  an  answer,  in  which 
she  denied  the  possession  of  the  premises  by  herself  and  de- 
fendant, and  alleged  as  a  defense  that  she  was  then,  and  had 
been  since  the  first  day  of  March,  1878,  in  the  actual  and  ex- 
clusive possession  of  all  the  property,  and  that  her  possessioa 
was  not  joint  with  that  of  plaintiff  or  any  other  person. 

A  Triply  being  filed  denying  the  new  matter  alleged  in  the 
'  acBwer,  the  cause  was  referred  to  a  referee  to  report  the  facta 
and  the  law  to  the  court.  In  January,  1883,  the  parties,  by 
their  respective  attorneys,  appeared  before  the  referee  for  the 
purpose  of  taking  testimony.  The  plaintiff  offered  in  evi- 
dence a  certified  copy  of  the  judgment  roll  in  the  divorce  case 
of  Morrill  v.  Morrill,  and  the  following  stipulation  of  the 
parties  was  entered  into:  "  It  is  hereby  stipulated  by  the  par- 
ties, that  up  till  the  4th  of  February,  1882,  both  plaintiff  and 
defendant  occupied  the  premises  described  in  the  complaint; 
that  since  that  time  the  defendant  has  been  in  the  actual,  ex- 
clusive occupancy  of  all  of  said  premises,  and  has  lived  there 
as  a  home,  and  that  neither  the  defendant  nor  any  person  for 
him  has  actually  occupied  said  premises,  or  any  part  thereof^ 
since  February  4,  1882,  as  a  home  or  otherwise;  that  both  be- 
fore and  since  February  4,  1882,  and  up  to  the  present  time^ 
both  plaintiff  and  defendant  have  paid  taxes  and  street  im- 
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provements  according  to  their  respective  interests.  It  is 
understood  that  this  stipulation  shall  not  be  so  construed  as 
to  affect  the  rights  of  either  party  as  a  tenant  in  common.  It 
is  further  agreed  that  the  referee  may  make  personal  inspec- 
tion and  investigation  of  the  premises  in  question,  and  from 
the  facts  thus  obtained  report  to  the  court  (if  this  suit  can  be 
maintained),  —  1.  Whether  the  property  can  be  divided;  2.  If 
it  can,  then  how  division  shall  be  made;  3.  If  it  cannot  be 
divided,  then  recommend  a  sale." 

On  May  4,  1883,  the  referee  filed  his  report,  the  findings  of 
fact  and  conclusions  of  law  being  in  favor  of  defendant;  and 
he  also  reported  that,  pursuant  to  the  stipulation  of  the  par- 
ties, he  had  made  personal  inspection  of  the  premises,  and 
found  that  they  could  be  divided  without  injury  to  the  rights 
of  either.  The  report  recommended  that  the  north  nineteen 
feet  of  the  lot  be  set  off  to  defendant,  and  the  south  thirty- 
one  feet  to  plaintiff,  each  portion  being  particularly  described 
in  the  report.  Motions  were  made  to  confirm  and  set  aside 
this  report  by  the  respective  parties  to  the  suit. 

On  June  7,  1883,  the  court  being  fully  advised,  and  the 
counsel  of  the  respective  parties  consenting  thereto  in  open 
court,  a  decree  was  entered  confirming  said  report;  and  it 
was  adjudged  and  decreed  that  plaintiff  and  defendant  were 
tenants  in  common,  and  in  possession  of  the  property;  that 
plaintiff  was  the  owner  of  an  undivided  two  thirds  thereof, 
and  defendant  of  the  remaining  one  third;  that  the  premises 
could  be  partitioned  according  to  the  respective  interests  of 
the  parties,  without  prejudice  to  the  rights  of  either,  and  con- 
firming the  partition  as  made  by  the  referee,  particularly  de- 
scribing in  said  decree  the  portion  set  off  to  the  respective 
parties.  It  is  argued  on  behalf  of  respondent  here  that  the 
decree  in  the  partition  suit  of  Morrill  v.  Morrill  is  void,  — 
1.  Because  defendant  was  not  in  possession  of  the  land  sought 
to  be  partitioned  at  the  commencement  of  the  suit,  and  such 
fact,  it  is  claimed,  appears  from  the  record  thereof;  2.  That 
the  stipulation  entered  into  by  her  attorney  was  without  her 
knowledge  and  against  her  instructions,  and  was  done  for  the 
purpose  of  defrauding  her;  3.  That  no  referees  were  appointed 
to  partition  the  land  as  by  law  required. 

It  is  first  important  to  determine  whether  this  is  a  direct  or 
collateral  attack  on  this  decree.  The  contention  of  respondent 
is,  that  it  is  a  direct  attack,  and  therefore  no  presumptions  are 
to  be  invoked  in  order  to  sustain  it.     The  complaint  contains 
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no  allegations  concerning  this  decree,  but  the  first  mention 
thereof  is  in  the  answer,  where  defendant  pleads  it  as  an  estop- 
pel. The  plaintiff  then  seeks  to  avoid  its  effect  by  averring 
in  the  reply  matters  which  she  claims  are  sufficient  to  invali- 
date it.  This  is  undoubtedly  a  collateral  attack.  It  is  an  at- 
tempt to  impeach  the  decree  in  a  proceeding  not  instituted  for 
the  express  purpose  of  annulling,  correcting,  or  modifying  the 
decree.  A  collateral  attack  on  a  judgment  is  any  proceeding 
which  is  not  instituted  for  the  express  purpose  of  annulling, 
correcting,  or  modifying  such  decree:  12  Am.  &  Eng.  Ency.  of 
Law,  147  j.  The  fact  that  the  parties  are  the  same,  and  that 
the  plaintiff  seeks  to  attack  the  decree  by  the  allegation  of  the 
reply,  cannot  change  the  rule,  or  make  the  attack  any  the  less 
a  collateral  one.  The  first  objection  to  the  validity  of  this  de- 
cree is  based  upon  the  stipulations  of  the  attorney,  "  that  the 
defendant  in  the  partition  suit  has,  since  February  4,  1882, 
been  in  the  actual,  exclusive  occupancy  of  all  of  said  premises, 
and  has  lived  there  as  a  home,  and  that  neither  the  defendant 
nor  any  person  for  him  has  actually  occupied  said  premises 
or  any  part  thereof  since  February  4,  1882,  as  a  home  cf 
otherwise." 

The  contention  is,  that  a  plaintiff,  in  order  to  maintain  a  suit 
for  partition,  must  not  only  be  a  tenant  in  common,  but  in  the 
possession  of  the  land  sought  to  be  partitioned.  If  he  has  been 
ousted  or  disseised,  and  his  co-tenant  is  holding  adversely  to 
him,  the  suit  cannot  be  maintained,  and  many  authorities  are 
cited  to  that  effect.  It  is  urged  that  this  stipulation  shows 
that  defendant  was  not  in  possession  of  these  premises  at  the 
time  he  commenced  this  suit,  but  had  been  ousted  by  the 
plaintiff  long  prior  thereto.  It  may  be  doubted  whether  such 
a  construction  can  be  put  upon  the  language  of  the  stipulation, 
since  possession  usually  follows  the  legal  title,  where  no  ad- 
verse possession  is  shown,  and  the  possession  of  one  tenant  in 
common  of  the  land,  in  the  absence  of  an  ouster,  will  inure 
to  the  benefit  of  his  co-tenant:  Freeman  on  Cotenancy  and 
Partition,  sec.  167.  "  Actual,  exclusive  occupancy "  by  the 
defendant  in  the  partition  suit  may  not  have  been  inconsistent 
with  the  title  of  her  co-tenant;  but  however  that  may  be,  it 
was  a  qu«stion  for  the  court  before  whom  the  suit  was  pending, 
and  its  decision,  however  erroneous  it  may  have  been,  is  bind- 
ing on  the  parties  until  reversed  or  annulled  in  some  proper 
proceeding:  Atkins  v.  Kinnan,  20  Wend.  241;  32  Am.  Dec.  534; 
Voorhees  v.  United  Stales  Bank,  35  U.  S.  449;  Doljph  v.  Barney , 
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^  Or.  191;  Woodward  v.  Baker,  10  Or,  491;  Norton  v.  Harding^ 
3  Or.  361;  Hill  v.  Coo'per,  8  Or.  254.  After  a  court  has  ac- 
quired jurisdiction,  it  has  a  right  to  decide  every  question 
arising  in  the  case,  and  however  erroneous  its  decision  may 
be,  it  is  binding  on  the  parties  until  reversed  or  annulled* 
Here  we  have  a  competent  court  with  admitted  jurisdiction  of 
the  subject-matter  and  the  parties,  with  full  power  and  author- 
ity to  decide  all  questions  arising  in  the  case,  and  it  is  sought 
to  impeach  the  validity  of  its  decree  because,  forsooth,  it  was 
mistaken,  either  as  to  the  law  applicable  to  the  facts  before  it 
or  to  the  facts  themselves.  Baldwin,  J.,  in  the  case  of  Voorhees 
V.  United  States  Bank,  35  U.  S.  449,  speaking  on  this  subject,  says: 
**The  error  of  the  court,  however  apparent,  can  be  examined  only 
by  an  appellate  power;  and  by  the  laws  of  every  country  a  time 
is  fixed  for  such  examination,  whether  in  rendering  judgment, 
issuing  execution,  or  enforcing  it  by  process  of  sale  or  impris- 
onment. No  rule  can  be  made  more  reasonable  than  that  the 
person  who  complains  of  an  injury  done  him  should  avail  him- 
self of  his  legal  remedy  in  a  reasonable  time,  or  that  that  time 
should  be  limited  by  law.  This  has  wisely  been  done  by  acts 
of  limitations  on  writs  of  error  and  appeals.  If  that  time 
€lapses,  common  justice  requires  that  what  a  defendant  can- 
not directly  do  in  the  mode  pointed  out  by  law,  he  shall  not 
be  permitted  to  do  collaterally  by  evasion.  A  judgment  irre- 
versible by  a  superior  court  cannot  be  declared  a  nullity  by 
any  authority  of  law.  If  after  its  rendition  it  is  declared  void 
for  any  matter  which  can  be  assigned  for  error,  only  on  a  writ 
of  error  or  appeal,  then  said  court  not  only  usurps  the  juris- 
diction of  an  appellate  court,  but  collaterally  nullifies  what 
such  court  is  prohibited  by  express  statute  law  from  even  re- 
v  rsing.  If  the  principle  once  prevails  that  any  proceedings 
of  a  court  of  competent  jurisdiction  can  be  declared  to  be  a 
nullity  by  any  court  after  a  writ  of  error  or  appeal  is  barred 
by  limitation,  every  county  court  or  justice  of  the  peace  in  the 
Union  may  exercise  the  same  right,  from  which  our  own  judg* 
ments  or  process  would  not  be  exempt."  We  need  not  pursue 
the  examination  of  this  question  any  further,  for  the  principle 
is  so  well  settled  that  it  is  said  to  be  an  axiom  of  the  law,  that 
when  a  court  has  jurisdiction  of  the  subject-matter  and  the 
parties,  its  judgments  cannot  be  impeached  collaterally  for 
errors  of  law  or  irregularity  in  practice:  Cooper  v.  Reynolds,  10 
Wall.  308;  Sibley  v.  Waffle,  16  N.  Y.  180. 

On  the  argument  of  this  case  much  stress  was  laid  upon 
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the  effect  of  the  alleged  agreement  of  defendant  concerning 
the  property  in  dispute,  made  in  August,  1879;  and  it  was 
claimed  that  by  virtue  of  that  agreement  plaintiff  becam© 
the  equitable  owner  of  this  property.  There  are  two  reasons, 
either  of  them  suflRcient,  in  our  opinion,  why  plaintiff  can 
claim  nothing  by  virtue  of  this  agreement  in  this  suit.  The 
first  is,  such  agreement  is  not  alleged  in  the  complaint  or  in 
any  way  referred  to  therein.  If  plaintiff  intended  to  rely 
upon  this  agreement,  she  should  have  so  averred  in  her  com- 
plaint; not  having  done  so,  she  cannot  aid  the  complaint  by 
departing  from  the  cause  of  suit  stated  therein,  and  alleging 
another  and  different  one  in  her  reply.  In  her  complaint, 
plaintiff  seeks  to  prevail  by  virtue  of  a  purely  legal  title. 
This  agreement,  if  executed  by  defendant,  only  gave  her  an 
equitable  title  at  best.  The  other  is,  that  this  writing  was 
executed,  if  at  all,  long  prior  to  the  commencement  of  the 
partition  suit,  and  plaintiff  should  have  availed  herself  of 
any  rights  it  gave  her  in  that  suit:  Neil  v.  Tolman,  12  Or.  289. 
If  she  neglected  or  failed,  without  some  reasonable  excuse,  to 
produce  all  the  evidence  in  her  possession  in  that  suit,  it  is 
now  too  late  for  her  to  be  heard  to  complain.  There  must  be 
an  end  to  litigation,  and  where  a  party  has  an  opportunity  ta 
present  his  defense  and  neglects  to  do  so,  the  demands  of  the 
law  require  that  he  should  take  the  consequences,  when  the 
judgment  or  decree  is  sought  to  be  enforced  against  him  in  a 
collateral  proceeding.  The  decree  in  the  partition  suit  is  con- 
clusive between  the  parties  as  to  the  title  to  the  land,  and  is 
a  solemn  adjudication  that  they  were  tenants  in  common 
therein:  Edson  v.  Munsell,  12  Allen,  600;  Hancock  v.  Lopez,  63 
Cal.  362;  Freeman  on  Cotenancy  and  Partition,  sec.  530.  The 
plaintiff  is  estopped  by  that  decree  from  showing  or  attempt- 
ing to  show  that  she  was  holding  the  premises  adversely  to 
the  defendant,  or  that  he  had  no  interest  therein  at  the  date 
of  its  rendition. 

The  next  question  in  this  case  is,  Can  the  decree  in  the  par- 
tition suit  be  impeached  for  fraud?  It  is  claimed  by  respond- 
ent that  the  evidence  and  findings  of  the  referee  show  that  the 
decree  was  obtained  by  fraud  and  collusion  between  her  at- 
torney in  that  suit  and  the  defendant  here.  It  is  argued  with 
much  force  and  learning,  that  since  defendants  rely  upon 
the  particular  decree  as  one  of  the  muniments  of  their  title, 
plaintiff  should  be  permitted  to  show,  if  the  facts  are  with  her, 
that  such  decree  was  obtained  by  fraud  and  collusion  between 


."Nov.  1890.]  Morrill  v.  Morrill.  101 

J 
ler  attorney  and  adversary;  that  since  fraud  vitiates  every 
transaction,  even  a  judgment,  she  ought  to  be  permitted  to 
Jtreat  this  decree  as  invalid,  when  sought  to  be  enforced  or  re- 
lied upon  even  in  a  collateral  proceeding.     This  we  believe  is 
Jthe  first  time  this  question  has  ever  been  before  this  court  for 
lecision.     In  the  case  of  Murray  v.  Murray,  6  Or.  17,  the  court 
_  leld  that  a  judgment  of  a  sister  state  could  be  attacked  col- 
^I^aterally  for  fraud  by  a  party  when  offered  in  evidence  in  the 
fourts  of  this  state,  for  the  reason  that  the  party  sought  to  be 
G^%fFected  thereby  has  no  opportunity  to  attack  it  in  our  own 
3ourts  by  a  direct  proceeding,  and  should  not  be  required  to 
;o  into  a  foreign  state  to  do  so.     As  we  have  already  said,  this 
3annot  be  considered  a  direct  attack  upon  this  judgment.     No 
reference  is  made  to  the  judgment  in  the  complaint.     No  facts 
ire  alleged  upon  which  a  court  could  base  a  decree  annulling 
we^he   decree   or  judgment.     The   plaintiflf,  in   her  complaint, 
claims  title  by  good  and  sufficient  mesne  conveyances  from 
the  government  of  the  United  States,  and  by  virtue  of  the 
statute  of  limitations.     This  is  not  sufficient  to  entitle  her  to 
-attack  this  judgment:  United  States  v.  Flint,  4  Saw.  42;  Mayor 
V.  Brady,  115  N.  Y.  599;  United  States  v.  Throckmorton,  98  U.  S. 
61. 

It  is  a  general  rule  at  common  law,  that  parties  and  privies 
to  a  judgment  may  not  attack  it  collaterally  for  fraud.  After 
a  party  has  been  duly  served  with  process,  it  is  his  duty  to  see 
that  such  a  judgment  is  not  obtained  against  him,  and  if  it  is, 
he  must  take  some  proper  proceedings  to  have  it  annulled. 
As  long  as  it  remains  in  full  force  and  effect,  the  parties  can- 
not treat  it  as  invalid  unless  such  invalidity  appears  upon  the 
face  of  the  judgment.  It  is  true,  fraud  vitiates  every  trans- 
action into  which  it  enters,  even  a  judgment;  but  such  fraud 
must  be  made  to  appear  in  some  appropriate  proceeding 
known  to  the  law.  The  statute  points  out  ample  methods  by 
which  a  party  may  be  relieved  from  such  a  judgment,  —  such 
as  a  new  trial,  review  for  error  of  law,  an  application  to  be 
relieved  therefrom.  And  beyond  the  methods  provided  by 
statute,  courts  possess  inherent  powers,  as  has  been  said,  "  to 
an  almost  unlimited  extent,  to  redress  wrongs  by  modifying 
or  setting  aside  judgments  obtained  by  fraud  or  mistake." 
These  methods,  however,  must  be  resorted  to.  They  give  no 
countenance  to  the  idea  that  a  judgment  wrongfully  obtained 
may  be  completely  ignored,  and  the  rights  of  the  parties  again 
inquired  into  in  a  collateral  proceeding:  Freeman  on  Judg- 
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ments,  sec.  334;  Davis  v.  Davis,  61  Me.  395;  Murray  v.  White, 
68  Vt.  45;  Granger  v.  Clark,  22  Me.  128;  Boston  &.  W.  Corp. 
V.  Sparhawkj  1  Allen,  448;  79  Am.  Dec.  750;  Demerit  v.  Lyfordy 
27  N.  H.  541;  Krekeler  v.  Ritter,  62  N.  Y.  372;  Weiss  v.  Gueri^ 
neau,  109  Ind.  438;  Callahan  v.  Griswold,  9  Mo.  775;  Mason^ 
V.  Messenger,  17  Iowa,  261.  From  these  and  many  other  au- 
thorities that  could  be  cited,  we  take  the  law  to  be,  that  a 
judgment  of  a  court  of  this  state,  having  jurisdiction  over  thfr 
subject-matter  and  the  parties,  cannot  be  questioned  collater- 
ally for  fraud  aliunde  the  record,  by  the  parties  or  privies. 

The  case  relied  upon  by  the  respondent  as  announcing  a 
contrary  doctrine  is  Mandeville  v.  Reynolds,  68  N.  Y.  528- 
This  was  an  action  on  a  judgment,  the  defense  to  which  was 
based  upon  a  satisfaction  of  the  judgment  of  record,  and  upon 
an  order  of  court  ratifying  that  satisfaction.  The  plaintiff 
offered  to  show  that  the  entry  upon  the  docket  and  the  order 
was  obtained  by  fraud  and  collusion.  The  court  held  that 
such  evidence  was  competent,  and  in  the  opinion  there  are 
statements  to  the  effect  that  a  judgment  obtained  by  fraud 
could  be  attacked  collaterally.  This  decision  was  made  un- 
der the  reform  code  of  procedure  of  the  state  of  New  York, 
which  permits  equitable  defenses  to  be  pleaded  in  actions  at 
law,  and  the  court  says:  "The  court  acts  upon  the  matters 
involved  in  the  action,  now,  in  a  double  capacity:  as  a  court 
of  law  and  a  court  of  equity.  As  a  court  of  equity,  it  meets 
the  questions  of  the  validity  of  the  judgment,  not  as  one  of 
law,  but  as  of  equity,  and  takes  hold  of  the  facts  offered  to  it, 
not  as  a  collateral  attack  upon  the  judgment,  but  as  a  direct 
assault,  which,  by  the  changing  nature  of  the  suit  and  trial, 
has  become  the  main  question,  and  legitimately  before  it  for 
trial."  In  this  state,  the  distinction  between  proceedings  at 
law  and  in  equity  is  still  maintained:  Burrage  v.  Bonanza  G. 
&  Q.  M.  Co.,  12  Or.  169.  Authorities  under  the  reform  codes 
of  procedure  are  therefore  not  applicable  here. 

We  have  so  far  treated  this  question  on  the  theory  that  the 
evidence  shows  the  decree  to  have  been  obtained  by  fraud, 
and  our  views  as  to  the  law  render  it  unnecessary  to  examine 
the  evidence;  but  in  passing,  we  deem  it  proper  to  say  that 
we  cannot  agree  with  counsel  for  respondent  in  their  construc- 
tion of  the  testimony.  We  think  the  evidence  signally  fails 
to  show  that  the  decree  was  obtained  by  fraud  or  collusion. 
It  is  also  claimed  that  the  stipulation  in  the  partition  suit 
was  entered  into  by  plaintiff's  attorney  without  her  knowledge 


Nov.  1890.J  MOBBILL  V.  MOBBILL.  103 

or  consent.  This  claim  is  not  sustained  by  the  testimony. 
It  is  true,  plaintiff  says  she  knew  nothing  about  the  proceed- 
ings in  the  suit;  but  the  attorney  who  appeared  for  her  testi- 
fies that  she  was  informed  of  and  consented  to  every  step 
taken  therein,  and  the  referee  who  made  the  partition  says 
that  she  was  present  when  he  was  examining  the  premises 
for  the  purpose  of  partitioning  the  same,  that  she  knew  what 
he  was  doing,  and  was  consulted  about  the  matter. 

It  is  also  claimed  the  decree  is  void  because  the  partition 
was  made  by  only  one  referee,  and  not  three,  as  provided  by 
statute.  At  most  this  was  but  an  irregularity,  and  cannot  be 
inquired  into  in  this  suit:  Cole  v.  Hall,  2  Hill,  625;  Kinnier  v. 
Kinnier,  45  N.  Y.  535;  6  Am.  Rep.  132. 

It  follows,  therefore,  that  the  decree  of  the  court  below  must 
be  reversed,  and  a  decree  entered  here  in  favor  of  defendants. 


Judgment  —  CoNCLUsrvENESs  ot. — A  domestic  judgment  of  a  court  of 
general  jurisdiction,  upon  a  subject-matter  within  the  scope  of  its  power,  is 
60  conclusive  that  evidence  aliunde  will  not  be  admitted  to  contradict  it: 
WiVceraon  v.  ScJioonmaker,  77  Tex.  615;  19  Am.  St.  Rep.  803,  and  note.  A 
judgment  of  a  court  of  general  jurisdiction  is  conclusive  upon  every  other 
court  until  reversed:  Hainea  v.  Flinn,  26  Neb.  380;  18  Am.  St.  Rep.  785,  and 
note;  Turner  v.  Staples,  86  Va.  300;  National  Bank  t.  Lester,  73  Tex.  542; 
Sabrinoa  v.  Chamberlain,  76  Tex.  625. 

Judgment  —  Collateral  Attack  for  Error.  — A  judgment  cannot  b« 
collaterally  attacked  because  of  error  m  issuing  an  execution  thereon:  Estate 
qf  Hanika,  138  Pa.  St.  330;  21  Am.  St.  Rep.  907,  and  note.  All  irregulari- 
ties in  the  exercise  of  a  court  of  general  jurisdiction  are  cured  by  6nal  judg. 
ment,  and  it  cannot  be  collaterally  attacked:  Apel  v.  Kelsey,  52  Ark.  341;  20 
Am.  St.  Rep.  183,  and  note;  Fischer  v.  Bolmea,  123  Ind.  525. 

Judgment  —  When  Conclusive  in  a  Collateral  Proceedino.  —  A  judg- 
ment is  conclusive  on  all  defenses  which  could  have  been  presented  by  tho 
exercise  of  due  diligence:  Hobby  v.  Bunch,  83  Ga.  1;  20  Am.  St.  Rep.  301, 
and  note. 

Judgment  —  Collateral  Attack  for  Fraud.  — A  sheriffs  return,  though 
false,  cannot  be  impeached  in  a  collateral  proceeding  to  avoid  a  judgment 
authorized  thereby:  Thomas  v.  Ireland,  88  Ky.  581;  21  Am.  St.  Rep.  366,  and 
note.  In  a  collateral  attack  on  a  judgment,  evidence  of  fraud  not  found  on 
the  judgment  roll  will  not  be  received  to  avoid  the  judgment,  though  th« 
fraud  was  in  obtaining  jurisdiction:  Williams  r.  Haynes,  77  Tex.  283;  19  Am. 
St.  Rep.  752,  and  note.  A  sentence  or  decree  is  conclusive  upon  all  parties, 
unless  fraud  or  mistake  be  proved:  Tehan  v.  AJaloy,  46  N.  J.  Eq.  68. 

Co-TBNANCT  —  EFFECT  OF  POSSESSION  BY  One  Co-tenant.  —  The  possession 
of  one  co-tenant  is  the  possession  of  all:  Page  v.  Branch,  97  N.  C.  97;  2  Am. 
St.  Rep.  281,  and  note;  McOee  v.  Hall,  26  S.  C,  179;  Benefield  v.  Albert,  1.32 
III.  665;  McClure  v.  Colyear,  80  Cal.  378.  Entry  of  one  co-tenant  ia  entry  ef 
all:  Hudson  v.  Coe,  79  Me.  83;  1  Am.  St.  Rep.  288,  and  note. 
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Collateral  Attacks  upon  Judgments.  —  Tlie  definition  of  a  collateral 
attack  given  in  the  principal  case,  while  it  is  not,  so  far  as  we  are  aware,  sup- 
ported by  any  authority,  may,  we  think,  be  accepted  as  being  as  nearly  cor- 
rect as  a  general  definition  can  be;  but,  like  many  other  general  definitions, 
it  is  of  little  or  no  aid  in  determining  such  special  cases  as  are  involved  in 
doubt  sufficient  to  require  particular  consideration.  It  seems  too  obvious 
to  require  mention,  that  a  proceeding  to  annul,  modify,  or  correct  a  judgment 
is  a  direct  proceeding.  It  is  pointed  directly  at  a  judgment,  and  if  it  is 
successfully  maintained,  the  judgment,  or  some  part  of  it,  must  succumb  to 
the  attack  and  cease  to  exist.  But  there  have  been  many  attempts  to  annul, 
modify,  or  correct  judgments  which  have  failed,  and  must  again  fail,  if  made 
nnder  like  circumstances,  and  many  collateral  attacks  which  have  succeeded, 
and  must  again  succeed,  under  similar  conditions.  Therefore,  the  question 
most  worthy  of  attention  is  not.  What  is  a  collateral  attack?  but  is.  When 
may  an  attack,  though  collateral,  be  made  with  success  7 

When  a  judgment  of  a  court  of  record  is  offered  in  evidence,  it  may  ap- 
pear, either  from  the  judgment  itself,  or  from  the  record  of  which  it  is  a 
part,  that  the  court  did  not  have  jurisdiction  of  the  subject-matter  of  the 
action,  or  of  the  person  of  the  defendant,  or  was  without  power  to  grant  the 
relief  which  it  undertook  to  grant,  and  therefore  the  judgment  nmst  either 
b«  denied  all  effect,  or  denied  effect  as  to  such  portion  of  it  as  the  court  had 
no  power  to  render:  Freeman  on  Judgments,  sees.  117,  120.  The  same  re- 
sult follows  when  a  judgment  of  a  court  of  special  or  limited  jurisdiction  is 
offered  in  evidence,  and  the  subject-matter  was  not  within  the  jurisdiction  of 
the  court,  or  it  does  not  affirmatively  appear  that  the  court  acquired  jurisdic- 
tion over  the  parties  against  whom  it  rendered  judgment:  Freeman  on  Judg- 
ments, sec.  517;  Palmer  v.  Oakley,  2  Doug.  433;  47  Am.  Dec.  41;  Horan  v. 
Walirenherger,  9  Tex.  313;  58  Am.  Dec.  145;  Cookery.  Sunderland,  3  Iowa, 
114;  66  Am.  Dec.  52;  People's  S.  B.  v.  Wilcox,  15  R.  I.  258;  2  Am.  St.  Rep. 
894.  In  these  cases  there  is  no  attack  upon  the  judgment,  either  direct  or 
collateral.  That  which  was  offered  as  a  judgment  appears,  on  inspection,  not 
to  be  what  it  was  claimed  to  be,  and  no  necessity  arises  for  attacking  it  in 
any  manner. 

A  motion  to  set  aside  a  judgment  falls  within  the  definition  given  in  the 
principal  case  of  a  direct  attack,  but  the  rules  by  which  it  is  to  be  determined 
are  sometimes  those  applicable  to  direct,  and  other  times  those  applicable  to 
collateral,  attacks.  If  the  motion  is  made  during  the  term  at  which  the 
judgment  was  rendered,  the  judge  may  grant  it  for  any  reason  and  upon  any 
evidence  which  to  him  seems  sufficient,  and  his  action  will  not  be  reviewed 
by  the  appellate  court:  Freeman  on  Judgments,  sec.  90;  Bolton  T.  McKin- 
ley,  22  111.  20;J;  In  re  Marquis,  85  Mo.  615;  Vndei-wood  v.  Sledge,  27  Ark. 
295;  Volland  v.  Wilcox,  17  Neb.  46;  Fraley  v.  Feather,  46  N.  J.  L.  429; 
State  V.  Sawders,  42  Kan.  312;  Blum  v.  Wettermark,  58  Tex.  125.  If,  on  the 
ether  hand,  the  motion  is  made  under  a  statute  authorizing  it  to  be  granted, 
if  made  within  a  time  and  for  a  cause  specified  in  such  statute,  it  may  well 
be  regarded  as  a  direct  attack  if  made  within  such  time  and  for  one  of  such 
causes.  Therefore  the  moving  party  is  not  bound  by  the  record,  and,  uot- 
trithstanding  its  assertions  to  the  contrary,  may  establish  by  competent  ex- 
trinsic evidence  the  truth  of  the  facts  on  which  he  bases  his  claim  to  relief: 
Freeman  on  Judgments,  sec.  109;  McKinley  v.  Tuttle,  34  Cal.  235;  Mos- 
teaux  V.  Brigham,  19  Vt.  457;  Oay  v.  Orant,  101  N.  C.  206.  With  respect  to 
mere  errors  and   irregularities  of  proceeding   or  decision  not    specified  is 
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the  statute  as  grounds  for  relief,  the  motion  is  doubtless  controlled  by  th« 
rules  applicable  to  collateral  attacks,  and  such  errors  and  irregularities 
flhould  be  regarded  as  no  longer  open  to  consideration. 

If  a  motion  to  set  aside  a  judgment  is  not  made  during  the  term  at  which 
it  was  rendered,  nor  within  the  time  and  upon  a  ground  specified  by  statute, 
tlie  attack  is  still  direct,  if  it  be  true  that  all  proceedings  instituted  for  tho 
express  purpose  of  annulling  a  judgment  are  direct  attacks  upon  it;  but  the 
authorities  do  not  agree  as  to  whether  the  moving  party  is  subject  to  the 
rules  governing  direct  attacks  or  not.  If  the  motion  is  upon  the  ground  that 
the  judgment  is  void,  it  may  be  entertained  irrespective  of  the  lapse  of 
time;  and  if,  from  an  inspection  of  the  judgment  roll,  it  appears  that  the 
judgment  ia  a  nullity,  all  courts  agree  that  it  should  be  set  aside  on  the 
ground  that  it  is  not,  in  contemplation  of  law,  a  judgment,  and  that  to  per- 
mit it  to  stand  on  the  records  of  the  court  as  a  judgment  is  liable  to  result  in 
an  abuse  of  the  process  of  the  court,  and  to  occasion  innocent  persons  to 
place  a  delusive  reliance  upon  it:  Freeman  on  Judgments,  sec.  98;  Winslow 
V.  Anderson,  3  Dev.  &  B.  9;  32  Am.  Dec.  651;  Pantall  v.  Dickey,  123  Pa.  St. 
431;  People  v.  Greene,  74  Cal.  400;  6  Am.  St.  Rep.  448;  Olnty  v.  Harvey,  50 
111.  453;  99  Am.  Dec.  530;  Ladd  v.  Mason,  10  Or.  308;  Mills  v.  Dickson,  6 
Rich.  487;  Hanson  v.  Wolcctt,  19  Kan.  207;  Baker  v.  Barclift,  76  Ala,  414. 
As  to  when  a  judgment  is  void  in  this  extreme  sense  is  a  question  upon 
which  the  courts  cannot  agree.  The  better  rule,  upon  principle,  is,  we  think> 
that  the  nullity  of  a  judgment  of  a  court  of  record,  from  whatever  ground  it 
may  arise,  should  be  apparent  from  an  inspection  of  the  judgment  roll.  If 
not  confined  to  evidence  found  in  such  roll,  the  motion  to  vacate  the  judg- 
ment should  at  least  not  be  granted  upon  oral  or  other  testimony  not  upon 
file  in  the  action,  and  of  the  evidence  of  which  an  examination  of  all  the 
records,  files,  and  official  memoranda  connected  with  the  cause  imparts  no 
notice:  People  v.  Harrison,  84  Oal.  607;  People  v.  Ooodhue,  80  Cal.  199;  Pettus 
V.  McClannahan,  52  Ark.  55.  But  tlie  majority  of  the  decisions,  as  we  un- 
derstand them,  are  in  conflict  with  this  rule,  and  permit  a  motion  to  vacate 
a  judgment  as  void  for  want  of  jurisdiction  to  be  entertained  and  granted  at 
any  time,  if  it  appears  to  the  court,  from  the  evidence  ofl'ered  to  it,  though 
not  found  in  the  record,  that  the  court  did  not  acquire  jurisdiction  over  the 
defendant,  either  because  he  was  not  served  with  process  and  did  not  appear 
in  the  action:  Shu/ord  v.  Cain,  1  Abb.  302;  In  re  College  Street,  11  R.  I.  472; 
Cotton  V.  McOehee,  54  Miss.  621;  Petttis  v.  McClannahan,  52  Ala.  55;  or,  if  his 
appearance  was  entered,  that  such  entry  was  made  by  an  attorney  acting 
without  authority:  Yates  v.  Horavson,  7  Rob.  (N.  Y.)  12;  McKelway  v.  Jones, 
17  N.  J.  L.  345;  Kenyon  v.  Schreck,  b2,  111.  382;  Latimer  v.  Latimer,  22  S.  C. 
257;  Vilas  v.  Plattshurg,  123  N.  Y.  440;  20  Am.  St.  Rep.  771;  Bradley  v. 
Welch,  100  Mo.  258;  Winters  v.  Means,  25  Neb.  274;  13  Am.  St.  Rep.  489; 
and  it  has  been  held  that  on  such  a  motion  the  return  of  the  proper  officer 
showing  the  service  of  process  on  the  defendant  may  be  contradicted  and 
disproved:  Hanson  T.  Wohott,  19  Kan.  208;  Cai-r  v.  Commercial  Bank,  16 
Wis.  50;  Hefner  v.  Ounz,  29  Minn.  108;  Stancill  v.  Gay,  92  N.  C.  455;  Par- 
ker  V.  Spencer,  61  Tex.  155;  Vilas  v.  Plaitsburgh,  123  N.  Y.  40;  20  Am.  St 
Rep.  771. 

So  far  as  the  cases,  or  any  of  them,  affirm  that  a  motion  to  vacate  a  judg- 
ment interposed  after  the  time  specified  by  statute  is  a  direct  attack  thereon, 
and  may  therefore  be  supported  by  evidence  not  admissible  on  a  collateral 
attack,  we  think  them  erroneous.  In  some  of  the  states  there  is  no  doubt 
that  a  judgment,  whenever  and  wherever  relied  upon,  may  be  met  and  over* 
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come  by  extrinsic  evidence  showing  to  the  satisfaction  of  the  court  that  the 
tribunal  pronouncing  such  judgment  was  without  jurisdiction  so  to  do,  and 
that  the  judgment  must,  therefore,  be  disregarded  and  void.  Where  sncli 
is  the  law,  it  may  be  that  a  motion  to  vacate  a  judgment  as  void  for  want  of 
jnrisdiction,  made  at  any  time,  may  be  sustained  by  extrinsic  evidence;  bat 
even  in  these  states,  it  would  seem  to  be  safer  to  leave  the  question  of  jurisdic- 
tion, where  it  is  to  be  determined  upon  such  evidence,  to  be  decided  in  some 
action  or  proceeding  the  trial  of  which  may  be  more  formal,  and  the  means 
of  ascertaining  the  truth  more  adequate,  than  upon  the  hearing  of  a  motion. 
But  where  the  general  policy  of  the  law  is  to  protect  judicial  proceeding* 
from  collateral  assault,  and  to  assure  innocent  purchasers  that  they  may 
rely  thereon,  unless  jurisdictional  vices  and  infirmities  appear  from  an  exam- 
ination of  the  record,  it  seems  strange  that  a  party  should,  by  a  mere  motion^ 
without  any  formal  pleadings  and  without  a  regular  trial,  be  able,  after  fail- 
ing to  resort  to  the  remedies  provided  by  statute,  to  have  a  judgment 
against  him  vacated,  and  the  titles  resting  thereupon  left  without  support. 
Conceding  that  the  case  is  one  in  which  the  judgment  ought  to  have  been  set 
aside  as  between  the  parties  upon  a  reasonably  prompt  application,  and  that 
the  moving  party  ought  still  to  be  granted  relief,  the  circumstances  may  be, 
and  often  are,  such  that  equitable  terms  should  be  imposed  upon  him;  and 
such  terms  can  be  better  regulated  and  enforced  by  an  independent  equitable 
action  than  upon  proceedings  by  motion.  Notwithstanding  these  considera- 
tions,  there  are,  as  we  have  already  stated,  courts  which  deem  their  author- 
ity to  vacate  judgments  on  motion  as  being  inexhaustible,  and  which  treat 
such  motion,  whenever  made,  as  a  direct  proceeding  in  the  hearing  and  deter- 
mining of  which  evidence  outside  of  the  record  is  received  and  acted  upon. 

Irregularity  is  always  a  ground  upon  which  a  judgment  may  be  attaclced 
by  motion  to  set  it  aside,  and  it  has  been  said  that  a  judgment  is  irregular 
whenever  it  is  not  entered  in  accordance  with  the  practice  and  course  of  pro- 
ceeding where  it  was  rendered:  Dick  v.  McLaurin,  63  N.  C.  185;  Davis  v. 
Shaver,  1  Phill.  (N.  C.)  18;  91  Am.  Dec.  92;  Oraffv.  M.  «fe  M.  Trana.  Co.,  18 
Md.  364;  Mailkouse  v.  Inloes,  18  Md.  329;  Browning  v.  Roane,  9  Ark.  354;  60 
Am.  Dec.  218;  Walters  v.  Walters,  132  111.  467;  KtioU  v.  Taylor,  99  N.  C. 
611;  6  Am.  St.  Rep.  647;  KnoxCo.  Bankv.  Doty,  9  Ohio  St.  506;  76  Am.  Dec 
479;  Bowen  v.  Tm-y  Mill  Co.,  31  Iowa,  460.  But  generally  courts  will  not 
vacate  their  judgments  on  account  of  irregularities  unless  the  application  i» 
promptly  made,  and  the  irregularity  appears  to  have  been  prejudicial  to  the 
applicant:  Standllv.  Gay,  92  N.  C.  455;  Jones  v.  8.  F.  8.  Co.,  14  Nev.  172; 
Bobertsv.  AUman,  106 N.  C.  391;  Freeman  on  Judgments,  sec  97.  In  many 
of  the  states  a  judgment  may  be  attacked  upon  motion  to  vacate  it,  for 
fraud  in  its  procurement,  though  the  application  is  made  after  the  lapse  of 
the  term,  and  is  based  solely  on  extrinsic  evidence:  Mcintosh  v.  Commission- 
ers, 13  Kan.  171;  Inre Fisher,  15  Wis.  511;  Dial  v.  Farrow,  1  McMuU.  292; 
36  Am.  Dec  267;  Tayl<yr  v.  Sindall,  34  Md.  38;  Pytt  v.  Hatfield,  15  Lea, 
473;  Olmsteadv.  Olmstead,  41  Minn.  297;  Allen  v.  McClellan,  12  Pa.  St.  328; 
51  Am.  Dec.  608;  Edson  v.  Edsvn,  108  Mass.  500;  11  Am.  Rep.  393.  But  we 
judge  the  safer  practice  is  to  require  relief  to  be  sought  by  a  suit  in  equity: 
Syme  v.  Trice,  96  N.  C.  243;  Skai-p  v.  Danville,  M.  de  S.  W.  R.  R.,  106  N.  C. 
308;  19  Am.  St.  Rep.  533.  In  chancery  the  power  of  the  court  to  discharge 
the  enrollment  and  open  the  decree  never  terminated,  anless  there  had  been 
a  regular  trial  on  the  merits.  A  decree  may,  therefore,  where  the  chancery 
practice  prevails,  be,  in  effect,  attacked  and  set  aside,  by  showing  by  any  com- 
petent evidence  that  it  was  not  based  on  a  trial  on  the  merits,  that  it  i» 
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ineqnital)le,  and  that  the  party  was  prevented  from  having  such  trial  by  Bome 
cause  ordinarily  regarded  as  sufficient  to  warrant  the  interposition  of  equity^ 
8U<  h,  for  instance,  as  fraud,  accident,  mistake,  or  surprise:  Cawley  v.  Leon- 
ard, 28  N.  J.  Eq.  467;  Herbert  v.  Bowks,  30  Md.  271;  Freeman  on  Judg- 
ments, 4th  ed.,  sec.  100;  Hargrove  v,  Hargrave,  9  El.  &  E.  14;  Kemp  v. 
Squires,  1  Ves.  Sr.  205.  The  rules  applicalile  to  motions  to  vacate  judgments, 
in  England  and  in  Maryland  and  Michigan,  seem  to  be  as  liberal  as  those  of 
the  courts  of  chancery  in  like  proceedings  against  decrees:  Hall  v.  Holmes^ 
30  Md.  558;  Loree  v.  Reeves,  2  Mich.  133;  Hurlburt  v.  Reed,  5  Mich.  SO;  Can- 
nan  v.  Reynolds,  5  El.  &  B.  .301;  1  Jur.,  N.  S.,  873;  26  L.  J.  Q.  B.  62.  See  also 
Freeman  on  Judgments,  sec.  101  b.  An  error  of  court,  whether  at  law  or  ia 
equity,  either  in  reaching  an  incorrect  conclusion  from  the  evidence  ofFered, 
or  in  admitting  or  rejecting  such  evidence,  or  any  other  error  of  law,  cannot, 
after  the  lapse  of  the  term,  sustain  a  motion  to  vacate  a  judgment  or  decree 
procured  after  a  hearing  on  the  merits:  Charman  v.  Charman,  16  Ves.  115; 
Oreen  v.  Hamilton,  16  Md.  317;  77  Am.  Dec.  295;  McBnde  v.  Wright,  76 
Wis.  306;  BreU  v.  Myers,  65  Iowa,  274;  State  v.  Horton,  89  N.  C.  581. 

Writs  of  error  coram  nolm  and  coram  vohis  were  formerly  employed  for  the 
purpose  of  obtaining  relief  from  judgments.  They  were  not,  however,  avail- 
able to  correct  or  set  aside  any  action  or  decision  of  the  court,  unless  it  had 
been  taken  and  made  upon  facta  presumed  by  the  court  to  exist,  such  pre- 
sumption not  being  in  harmony  with  the  truth,  as  where  a  court  acted  upoa 
the  presumption  that  a  party  was  living,  and  competent  to  appear  as  a  liti- 
gant and  to  protect  his  interest,  when  in  fact  such  party  was  dead,  or  wa» 
an  infant,  a  lunatic,  or  a  married  woman:  Freeman  on  Judgments,  sec.  94. 
The  grounds  upon  which  either  of  these  writs  was  sustainable  were  such  as 
rarely  or  never  appeared  by  the  record,  and  hence  they  must  have  been  sup- 
ported by  extrinsic  evidence.  As  these  writs  are  generally  superseded  by 
the  remedy  by  motion  to  set  aside  a  judgment,  it  has  been  held  that  when- 
ever the  moving  party  would  have  been  entitled  to  relief  by  them  at  the 
common  law  he  should  now  be  conceded  relief  upon  motion,  and  therefore 
that  a  judgment  may  be  set  aside  on  motion,  on  the  ground  that  the  persoi* 
against  whom  it  was  pronounced  was  an  infant,  and  that  fact  was  unknown 
to  the  court:  Powell  v.  Gott,  13  Mo.  458;  53  Am.  Dec.  153;  Townsend  v.  Cox, 
46  Mo.  401;  Levy  v.   WilUams,  4  S.  C.  515. 

The  proceeding  by  writ  of  audita  querela  may  also  be  regarded  as  a  direct 
attack  on  a  judgment  in  all  cases  to  which  it  can  be  properly  applied.  Th& 
original  purpose  of  the  writ,  and  the  one  to  which  it  is  generally  confined,  is 
that  of  relieving  a  party  from  a  wrongful  act  of  his  adversary,  and  of  permit, 
ting  him  to  show  any  matter  of  discharge  which  may  have  occurred  since  the 
rendition  of  the  judgment,  or  where  a  defense,  though  existing  prior  to  the 
judgment,  was  not  brought  to  the  attention  of  the  court  on  account  of  the 
fraud  or  collusion  of  the  prevailing  party:  Freeman  on  Judgments,  sec.  95. 
It  is  in  the  nature  of  a  bill  in  equity,  and  relief  cannot  be  obtained  under  it 
on  account  of  errors  of  the  court  in  matters  of  law  or  of  fact,  which  might 
have  been  corrected  by  a  writ  of  error  in  some  appellate  proceeding:  Lam- 
son  V.  Bradley,  42  Vb.  165;  Spear  v.  Flint,  17  Vt.  497;  nor  on  account  of  in- 
juries suffered  by  the  applicant  from  a  judgment  rendered  against  him 
through  his  own  negligence:  Thatcher  v.  Gammon,  12  Mass.  270;  Griswold  v. 
Rutland,  23  Vt.  324;  Avery  v.  United  States,  12  Wall.  304;  Barker  v.  Walsh, 
14  Allen,  175;  nor  because  his  defense  was  equitable,  and  the  court  at  law- 
could  not  consider  it:  Garfield  v.  University,  10  Vt.  536.  The  attack  by 
audita  querela  being   direct,   the   party  seeking  relief  may  contradict  th* 
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record:  FoUom  r.  Conner,  49  Vt.  4;  Paddle/ord  v.  Bancroft,  22  Vt  629;  HUl 
V.   Warren,  54  Vt.  73. 

The  proceeding  by  writ  of  certiorari  is  direct:  Linch  v.  Broad,  70  Tex.  92. 
la  some  of  the  states,  the  writ,  ia  the  cases  to  which  it  is  applicable,  per- 
-forma  functions  similar  to  those  of  a  writ  of  error,  and  by  it  errors  of  law 
may  be  reviewed  and  set  right,  and  the  evidence  may  be  examined  for  the 
purpose  of  ascertaining  whether  some  finding  of  the  court  upon  an  essential 
fact  was  entirely  unsupported  by  such  evidence:  McAlUUey  v.  Norton,  75 
Ala.  491;  Central  P.  R.  R.  Co.  v.  Placer  Co.,  43  Cal.  365;  Jackson  v.  People, 
9  Mich.  Ill;  77  Am.  Dec.  491;  Bayner  v.  State,  52  Md.  368;  Lapan  v.  Com- 
mksionera,  65  Me.  160;  State  v.  Davis,  48  N.  J.  L.  112;  Ex  parte  Madison 
T.  Co.,  62  Ala.  93;  Rawson  v.  McElvaine,  49  Mich.  194;  State  v.  Whit- 
Jord,  54  Wis.  150;  Oerdea  v.  Champion,  108  111.  137;  People  v.  Smith,  46 
N.  Y.  776;  People  v.  Belts,  55  N.  Y.  600;  note  to  Duggen  v.  McOruder,  12  Am. 
Dec.  529-537;  while  in  other  states  its  only  office  is  to  compel  an  inferior 
judicial  tribunal  to  certify  its  proceedings  to  some  superior  court  for  the  in- 
spection of  the  latter,  which,  after  such  inspection,  is  required  to  set  the 
proceedings  aside  only  in  so  far  as  they  are  found  to  be  beyond  the  jurisdic- 
tion of  the  subordinate  tribunal:  Territoi-y  v.  Dunbar,  1  Ariz.  510;  State  v. 
Le  Blanc,  42  La.  Ann.  1190;  State  v.  Judge,  42  La.  Ann.  1089;  State  v.  Chan- 
dler, 43  La.  Ann.;  Barber  v.  Harris,  6  Mackey,  586;  16  Wash.  Law  Rep. 
796;  Brown  t.  Robertson,  123  111.  631;  Sayera  v.  Superior  Court,  84  Cal.  642; 
Alexander  v.  Municipal  Court,  66  Cal.  387;  Oibson  v.  Superior  Court,  83  Cal. 
643;  85  Cal.  216.  Whether  the  proceeding  by  certiorari  is  regarded  as  one 
merely  to  set  aside  proceedings  in  excess  of  the  jurisdiction  of  the  inferior 
tribunal,  or  as  including  the  power  to  review  errors  committed  in  the  exer- 
cise of  existing  jurisdiction,  the  attack  thereby  made  must  be  supported 
solely  by  the  record  which  is  brought  before  the  superior  court,  and  the  par- 
ties cannot  go  beyond  it  to  show  either  the  existence  of  alleged  errors,  or 
that  the  judgment  sought  to  be  annulled  is  in  excess  of  the  jurisdiction  of 
the  court,  or  was  entered  in  a  case  in  which  it  had  no  jurisdiction  what- 
ever over  the  subject-matter  or  of  the  parties  against  whom  the  judgment 
was  rendered:  Fore  v.  Fore,  44  Ala.  478;  Alexander  ▼.  Archer,  24  Pac.  Rep. 
373  (Nev.);  Miller  v.  McCullough,  21  Ark.  426;  North  v.  Joslin,  59  Mich.  624; 
-Calloway  r.  Corbitt,  52  Mich.  460;  Tewksbury  v.  Commissioiiera,  117  Mass.  563; 
Barclay  r.  Brabston,  49  N.  J.  L.  629;  Emery  v.  Brann,  67  Me.  39;  Leea  v. 
Drainage  Commissioners,  125  IlL  47;  People  v.  Talmagt,  46  Hun,  606;  Slate  v. 
Kemen,  61  Wis.  494;  People  v.  Fire  Commiasioners,  73  N.  Y.  437;  Hannibal  dt 
SU  J.  R.  R.  Co.  Y.  State  Board,  64  Mo.  296. 

When  a  judgment  of  conviction  and  sentence  it  attacked  by  habeas  corpus, 
•the  attack  must  be  treated  as  collateral:  Turney  v.  Barr,  75  Iowa,  758;  Ex 
parte  Ah  Men,  77  Cal.  198;  11  Am.  St.  Rep.  263;  except  when,  as  in  the 
supreme  court  of  the  United  States,  the  writ  is  issued  in  the  exercise  of  ap- 
pellate jurisdiction,  and  is  accompanied  by  a  writ  of  certiorari  to  bring  up 
the  records  and  proceedings  of  the  inferior  court;  and  even  then  the  court 
disclaims  the  right  to  review  mere  errors  or  irregularities:  Ex  parte  Virginia, 
100  U.  S.  341;  Ex  paHe  Yerger,  8  Wall.  385;  Ex  parte  CarU,  106  U.  S.  521; 
the  parte  Curtia,  106  U.  S.  371.  The  writ  of  habeaa  coipus  does  not,  ordinarily, 
tie  to  reriew  errors  of  law  or  of  fact,  and  a  prisoner,  when  in  custody  under  a 
■commitment  issued  on  a  judgment  of  conviction  and  sentence,  must  be  re- 
manded, unless  the  judgment  has  been  satisfied,  set  aside,  or  reversed,  or 
is  absolutely  void:  Ex  parte  Marx,  86  Va.  40;  Ex  parte  Rollina,  80  Va.  314; 
J%  rt  Coy,  127  U.  S.  757;  Ex  parte  Watkina,  3  Pet.  202.     It  should  not  be 
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treated  as  void  because  the  verdict  on  which  it  was  based  was  defective} 
Willis  V.  Bayles,  105  Ind.  363;  Dover  v.  State,  75  Ala.  40;  or  the  court,  after 
the  defendant  pleaded  guilty,  failed  to  call  a  jury  to  say,  in  their  discretion, 
whether  he  should  suffer  the  penalty  of  death  or  should  be  imprisoned  for 
life:  Lowery  v.  Howard,  103  Ind.  440;  or  the  evidence  Wcis  insufficient  to 
warrant  a  conviction:  In  re  Bion,  59  Conn.  372;  In  re  Wiqht,  136  U.  S.  148; 
Turney  v.  Barr,  75  Iowa,  758;  Stevens  v.  Fuller,  134  U.  S.  468;  or  the 
judgment,  though  against  the  defendant,  was  upon  an  obligation  executed 
by  another  person  having  the  same  name:  Oorman'a  Case,  124  Mass.  190;  or 
the  prisoner  did  not  commit  the  act  for  which  he  has  been  adjudged  guilty 
of  a  contempt  of  court:  Ex  ^arte  Terry,  128  U.  S.  289;  State  v.  Woodfin, 
6  Ired.  199;  42  Am.  Dec.  161;  Whittem  v.  State,  36  Ind.  196;  or  his  age  was 
or  was  not  such  as  to  authorize  his  imprisonment  in  the  place  in  which 
the  judgment  directs  him  to  be  confined:  Exparte  Williams,  87  Cal.  78;  Ex 
parte  Kaufman,  73  Mo.  688;  or,  though  the  court  had  adjudged  him  abl« 
to  comply  with  an  order,  and  to  be  guilty  of  contempt  in  not  complying  with 
it,  yet  that  he  was  not,  in  fact,  able  to  yield  such  compliance:  In  re  Spencer, 
83  Cal.  460;  17  Am.  St.  Rep.  266;  People  v.  Foster,  104  111.  156.  "As  to  ju- 
risdictional questions,  a  judgment  under  which  the  prisoner  is  held  is  aided 
by  the  same  presumptions  as  in  other  casesof  collateral  assault.  If  the  record 
is  silent  as  to  jurisdictional  facts,  jurisdiction  is  presumed:  Ex  parte  Ah  Men, 
77  Cal.  198;  11  Am.  St.  Rep.  263.  Any  irregularity  in  the  service  of  pro- 
cess, or  in  making  the  arrest,  is  immaterial:  Eke  parte  McQill,  6  Tex.  App. 
498;  Ex  parte  Kellogg,  6  Vt.  511;  Owens  v.  Ootzain,  4  Dill.  438.  'After  final 
judgment  of  conviction,  the  jurisdiction  of  the  court  cannot  be  questioned  by 
an  inquiry  into  the  manner  in  which  the  accused  was  brought  before  it; 
and  this  is  true  even  though  the  prisoner  had  been  kidnaped  and  forcibly 
brought  before  the  court  from  a  foreign  jurisdiction  ':  Ex  parte  Ah  Men,  77 
Cal.  198;  11  Am.  St.  Rep.  263;  People  v.  Rmve,  4  Park.  Cr.  253;  UnUed  State* 
V.  Laurence,  13  Blatchf.  306;  State  v.  Ross,  21  Iowa,  467;  Malion  v.  Justice, 
127  U.  S.  700.  If  it  appears  that  the  jurisdiction  of  the  court  depended^ 
upon  a  litigated  fact  which  it  adjudged  to  exist,  this  adjudication  is  con- 
clusive upon  habeas  corptts,  as  well  as  in  all  other  collateral  proceedings  ": 
Freeman  on  Judgments,  sec.  619;  Ex  paj-te  Sternes,  77  Cal.  156;  11  Am.  St. 
Rep.  251. 

As  a  general  rule,  all  errors  and  irregularities  which  might  have  been 
grounds  of  appeal,  or  of  motions  for  new  trials  or  to  set  aside  the  judgment 
or  conviction,  or  in  arrest  of  judgment,  are  not  available  on  habeas  corpus  for 
the  purpose  of  securing  the  prisoner's  discharge:  Freeman  on  Judgments, 
sees.  6J0,  621.  There  are,  however,  some  matters  which,  though  they  might 
have  sustained  an  appeal,  are  not  waived  by  the  failure  to  prosecute  it,  and 
which  are  available  on  habeas  corpus.  These  matters  generally,  and  perhaps 
universally,  are  apparent  from  an  inspection  of  the  record,  in  connection 
with  the  existing  laws,  and  can  hardly  be  regarded  as  constituting  subjects 
of  an  attack  upon  the  judgment,  but  rather  aa  establishing  that,  conceding 
the  defendant  to  have  been  guilty  of  the  acts  of  which  he  has  been  con- 
victed, yet  that  the  law  does  not  sanction  his  imprisonment  therefor.  While 
the  sufficiency  of  an  indictment  will  not  be  considered  if  it  is  apparent  there- 
from that  the  defendant  has  been  convicted  of  some  crime  under  an  imper- 
fect, informal,  or  defective  accusation  (Mailer  of  Eaton,  27  Mich.  1;  Emanuel 
v.  State,  36  Miss.  627;  Parker  v.  State,  5  Tex.  App.  579;  Petition  of  Sender, 
41  Wis,  517;  Ex  parte  Watkins,  3  Pet.  193;  Ex  parte  Parhi,  93  U.  S.  20; 
McLaughlin  ▼.  Etchison,  127  Ind.  474;  22  Am.  St.  Rep.  658;  Exparte  Fil  Ki,. 
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79  Cal.  684),  yet  we  think  that  if  the  act  of  which  he  Is  convicted  b  clearly 
not  criminal,  either  because  there  is  no  law  making  it  snch,  or  because  the 
«nactment  to  make  it  criminal  had  been  repealed  or  is  unconstitutional  aud 
inoperative,  he  must  be  released:  In  Matter  of  Corryell,  22  CaL  178;  Ex  'parte 
McNulty,  77  Cal.  164;  11  Am.  St.  Rep.  257;  Ex  parte  Kearney,  55  Cal.  212; 
Freeman  on  Judgments,  sees.  622,  624,  626;  Ex  parte  Grace,  12  Iowa,  208;  79 
Am.  Deo.  529;  Ex  parte  Siehold,  100  U.  S.  376;  Herrick  v.  UmiUi,  1  Gray,  49; 
61  Am.  Dec.  381.  His  release  must  also  be  ordered  if  he  is  shown  to  have 
been  previously  convicted  of  the  same  crime:  Ex  parte  Rosenblatt,  19  Nev. 
439;  3  Am.  St.  Rep.  901;  Ex  parte  Rollins,  80  Va.  314;  Biown  ▼.  Duffus,  66 
Iowa,  193;  WhitcomVa  Case,  120  Mass.  118;  21  Am.  Rep.  502;  BusheCs  Case, 
«  How.  St.  Tr.  999;  In  re  Snow,  120  U.  S.  274;  Tn  re  Nielsen,  131  U.  S.  176. 

In  criminal  as  in  civil  cases,  a  judgment  is  void  if  rendered  by  a  court  hav- 
ing  no  jurisdiction  either  of  the  subject-matter  of  the  proceeding  or  of  the 
person  of  the  defendant,  and  if  this  want  of  jurisdiction  appears,  he  must  be 
released  upon  habeas  corpus:  Freeman  on  Judgments,  sec.  623;  Cropper  r. 
Commonwealth,  2  Rob.  (Va.)  842;  Ex  parte  MilUgan,  4  Wall.  2;  Ex  parte 
Sehultz,  6  Whart  269.  It  is  essential  that  the  court  not  only  have  juris- 
diction of  the  crime,  but  that  its  jurisdiction  be  invoked  in  the  manner 
sanctioned  by  law.  Therefore,  if  the  crime  of  which  the  defendant  has 
been  convicted  is  one  for  which  he  could  be  held  to  answer  only  upon  the 
presentment  or  indictment  of  a  grand  jury,  and  he  has  not  been  indicted 
nor  presented,  his  conviction  is  void:  Ex  parte  Yarbontgh,  110  U.  S.  651; 
State  ▼.  West,  42  Minn.  147.  If  the  jurisdiction  of  the  court  is  dependent 
upon  the  existence  of  some  fact  which  it  was  the  duty  of  the  prosecu- 
tion to  prove  at  the  trial,  and  the  proof  of  which  was  necessary  to  sustain 
the  verdict  of  guilty,  such  verdict  and  the  judgment  entered  thereon  are 
conclusive  against  the  defendant,  and  he  cannot  relitigate  the  same  issue  on 
habeas  corpus:  People  v.  Liscomb,  60  N.  Y.  571;  19  Am.  Rep.  211;  Matter 
qf  Newton,  16  Com.  B.  97;  24  L.  J.  Com.  P.  148.  It  is  not  sufficient  that  a 
court  have  jurisdiction  to  try  a  cause  and  to  enter  judgment  therein;  it  must 
also  have  had  power  to  grant  the  relief  or  to  impose  the  sentence  contained 
in  its  judgment.  Hence,  if  it  appears  that  the  court  directed  the  defendant 
to  do  some  act  which  it  had  no  power  to  require  of  him,  and  then  imprisoned 
him  for  contempt  in  not  doing  as  directed  (Ex  parte  Gordan,  Sup.  Ct.  Cal., 
Dec,  1891;  Ex  parte  Fisk,  113  U.  S.  713;  Ex  parte  Rowland,  104  U.  S.  604;  Ex 
parte  Ayers,  123  U.  S.  443),  or,  after  his  conviction  of  some  brime,  sentenced 
him  to  suffer  a  punishment  which  it  had  no  power  to  impose,  the  sentence,  in 
so  far  as  it  is  in  excess  of  the  jurisdiction  of  the  court,  is  void,  and  will  not 
justify  the  detention  of  the  prisoner:  Ex  parte  Bond,  9  S.  G.  80;  30  Am.  Rep. 
20;  Ex  parte  Crandall,  34  Wis.  177;  People  v.  Baker,  89  N.  Y.  460;  Ex  parte 
Moorury,  26  W.  Va.  36;  53  Am.  Rep.  59;  Rex  v.  Collyer,  Sayers,  44;  Ex  parte 
Page,  49  Mo.  291;  Ex  parte  Lange,  18  Wall.  163;  People  v.  Liscomb,  60  N.  Y, 
559;  19  Am.  Rep.  211. 

The  national  courts  and  judges  may  issue  writs  of  habeas  corpus  for  the  re- 
lease of  prisoners  in  custody  for  acts  done  or  omitted  in  pursuance  of  a  law 
of  the  United  States,  or  of  an  order,  process,  or  decree  of  the  court  or  judg* 
thereof,  or  in  custody  in  violation  of  the  constitution,  laws,  or  treaties  of  tha 
United  States,  or  for  an  act  done  or  omitted  by  a  subject  or  citizen  of  » 
foreign  country,  under  a  legal  right,  title,  authority,  privilege,  protection, 
or  exemption  claimed  under  the  commission,  order,  or  sanction  of  such  for- 
eign state,  or  under  the  color  thereof,  the  validity  and  effect  of  which  depend 
upon  the  law  of  nations.    It  is  perfectly  obvious,  therefore,  that  persons  may 
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be  discharged  on  habeas  corpus,  though  convicted  after  a  regular  proseeutioa 
or  trial,  if  the  act  or  omission  upon  which  the  conviction  was  had  was  one  of 
the  class  specified  above.  Generally,  the  record  of  conviction  would  discloss 
the  act  or  omission  for  which  the  sentence  was  imposed,  and  it  would  not 
be  necessary  for  the  court  or  judge  issuing  the  writ  of  habeas  corpus  to  look 
beyond  such  record  for  the  purpose  of  determining  whether  the  defendant 
«hould  be  released:  Freeman  on  Judgments,  sec.  626.  Whether,  however, 
it  would  be  competent  for  the  court  to  receive  extrinsic  evidence  for  the  pur- 
pose of  showing  whether  or  not  the  act  or  omission  of  which  the  defendant 
was  convicted  was  one  entitling  him  to  release  is  a  question  which,  bo  far  M 
we  are  aware,  has  not  been  judicially  determined. 

There  are  various  other  special  proceedings  in  which  judgments  may  be  re- 
lied upon  by  one  of  the  litigants,  such,  for  instance,  as  mandamus  and  quo 
warranto^  and  in  which  the  judgment  so  relied  upon  may  be  sought  to  be 
avoided.  Neither  of  these  proceedings  is  to  aunul,  vacate,  or  modify  a  judg- 
ment, and  upon  principle,  a  judgment,  when  pleaded  or  offered  in  evidence 
therein,  is  entitled  to  the  same  immunity  from  collateral  attack  as  if  offered 
in  any  other  collateral  action  or  proceeding.  In  mandamus  to  compel  the 
payment  or  to  aid  the  enforcement  of  a  judgment,  if  it  appears  from  the 
record  before  the  court  that  the  judgment  was  recovered  upon  certain 
bonds  and  coupons  which  were  void  for  want  of  authority  to  issue  them,  the 
writ  will  be  denied  in  the  national  courts,  on  account  of  such  invalidity,  not- 
withstanding the  judgment  recovered  upon  them:  Brownsville  v.  Loague,  129 
U.  S.  493.  The  general  rule,  however,  is,  that  judgments  have  the  same 
effect  as  res  judicata  in  proceedings  by  mandamus  as  elsewhere:  Supervisors  v. 
United  States,  4  Wall.  435;  Mayor  v.  Lord,  9  Wall  409;  High  on  Extraordi- 
nary Legal  Remedies,  sec.  396. 

It  may  be  that  a  corporation,  ofBcer,  or  other  person,  natural  or  artificial, 
proceeded  against  by  quo  warranto  pleads  or  proves  in  justification  that  the 
exercise  of  the  office  or  franchise  in  question  is  sanctioned  by  the  judgment  or 
decision  of  some  court,  or  of  some  person  or  tribunal  exercising  judicial  func- 
tions, and  the  effect  of  this  judgment  or  decision  may  be  sought  to  be  avoided 
either  by  showing  that  it  was  erroneous,  or  was  made  by  a  court  or  tribunal  not 
possessed  of  jurisdiction  to  make  it.  We  are  aware  of  no  decision  upon  this 
subject,  but,  upon  principle,  the  judgment  should  be  treated  precisely  as  if  it 
were  offered  or  pleaded  in  any  other  proceediujjj  as  a  cause  of  action  or  of  de- 
fense. If  the  judgment  or  decision  was  pronounced  by  a  tribunal  of  special 
or  limited  jurisdiction,  its  authority  to  act  must  be  established  by  the  person 
relying  upon  it,  and  when  so  established,  its  decision  must  be  respected, 
whether  erroneous  or  not.  If,  on  the  other  hand,  the  judgment  was  ren- 
dered by  a  court  of  general  jurisdiction,  jurisdictional  presumptions  in  its 
favor  should  be  regarded  as  incontrovertible,  to  the  same  extent  as  they  are 
in  other  collateral  proceedings. 

There  is,  however,  a  class  of  proceedings  similar  in  effect  to  proceedings  by 
quo  warranto,  but  which  are  essentially  different  in  their  nature,  and  which 
may  properly  be  regarded  as  direct.  Thus  if  the  existence  of  a  corporation 
or  the  authority  of  a  board  or  other  tribunal  depends  upon  some  pre-existing 
jurisdictional  fact  which  has  been  determined  to  exist  by  some  court  or  other 
tribunal  possessing  authority  to  determine  it,  but  the  proceedings  of  suah 
court  or  tribunal  are  required  to  be  submitted  to  a  superior  court  to  be  ex- 
amined for  the  purpose  of  ascertaining  whether  they  are  valid,  and  of  appror. 
ing  them  if  found  to  be  so,  the  proceeding  in  the  latter  court  is  direct,  and 
before  ite  approval  can  be  given,  it  must  be  shown  that  the  jurisdictional  fact 
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did  in  truth  exist  as  was  affirmed  by  the  subordinate  court  or  tribunal:  In  ih» 
Matter  of  Madeira  Irrigation  Di'^trict,  Cal.  Sup.  Ct.,  Dec.  12,  1891;  Thorn  t.. 
West  Chicago  Park  Commissioners,  130  111.  594.  In  cases  of  this  class  it  is  evi- 
dent that  the  proceeding  stands  on  substantially  the  same  footing  as  if  as- 
appeal  had  been  authorized  to  be  taken  to  the  superior  court  upon  the  ques- 
tion  both  of  law  and  of  fact,  and  the  party  interested  had  availed  himself  of 
the  remedy  thus  afforded. 

If  a  debtor  has  been  granted  a  discharge  from  his  debts  or  other  obIigation» 
by  a  court  of  bankruptcy  or  insolvency,  the  effect  of  the  judgment  or  order 
granting  such  discharge  may  be  avoided  by  showing  any  of  the  grounds  of 
avoidance  specified  in  the  statute  authorizing  the  discharge  and  declaring  its 
effect.  In  all  other  respects,  it  is  as  impregnable  to  collateral  assault  as  any 
other  judgment  of  a  court  of  competent  jurisdiction:  Freeman  on  Judgments, 
sees.  337  a,  607.  If  the  judgment  was  entered  during  the  pendency  of  tli* 
bankruptcy  proceeding,  and  before  the  discharge  was  granted,  the  bankrupt, 
npon  obtaining  the  discharge,  is  entitled  to  have  the  court  in  which  the  judg- 
ment was  rendered  enter  a  perpetual  stay  of  proceedings  therein:  Boynton  r. 
Bell,  121  U.  S.  457.  If,  however,  he  secures  his  discharge  before  the  judg- 
ment is  rendered  against  him,  he  must,  whether  the  action  is  then  pending^ 
or  is  subsequently  commenced,  avail  himself  of  such  discharge  by  some  ap- 
propriate pleading,  motion,  or  other  proceeding,  and  if  he  fails  to  do  so,  or 
though  he  does  so  if  the  court  refuses  to  give  the  proper  effect  to  the  dis- 
charge, any  judgment  subsequently  recovered  against  him  cannot  be  avoided 
collaterally  by  showing  his  previous  discharge,  and  that  such  judgment,  be- 
cause of  the  discharge,  ought  not  to  have  been  rendered:  Rohm  v.  Minis,  40 
Cal.  421;  Marsh  v.  Mandeville,  28  Miss.  122;  Dimock  v.  Becere  C.  Co.,  117 
U.  S.  559;  Woodbury  ▼.  Perkins,  5  Cush.  86;  51  Am.  Dec.  51;  Bonn  v.  Mo' 
range,  108  Pa.  St.  69. 

The  effect  of  a  judgment  or  order  of  a  court  of  bankruptcy  may,  like  thfr 
judgment  of  any  other  court,  be  collaterally  avoided  by  showing  that  it  did 
not  have  jurisdiction  of  the  subject-matter,  or  that  the  person  against  whonk 
the  judgment  is  sought  to  be  used  was  not  subject  to  the  jurisdiction  of  the 
court.  A  discharge  granted  to  a  bankrupt  or  insolvent  is  operative  in  hi» 
favor  against  every  person  over  whom  the  court  had  jurisdiction.  Over  th» 
creditors  resident  in  the  state  or  nation  wherein  the  discharge  is  granted,  it 
has  undoubted  jurisdiction,  and  the  discharge  is  valid  and  operative  against 
them,  both  there  and  elsewhere,  unless  its  effect  is  annulled  or  limited  by 
Bume  constitutional  inhibition  or  restriction:  Baker  v.  Wheaton,  6  Mass.  509; 
4  Am.  Dec.  71,  and  note;  Norton  v.  Cook,  9  Conn.  3)4;  23  Am.  Dec  342,  and 
note;  Blanchard  ▼.  Russell,  13  Mass.  1;  7  Am.  Deo.  106,  and  note;  Peck  ▼. 
Hibbard,  26  Vt.  702;  62  Am.  Dec  605;  and  if  both  the  creditor  and  debtor 
are  residents  of  the  state  or  nation,  it  is  of  no  consequence  that  the  contract 
was  made  and  is  to  be  performed  elsewhere:  Marsh  v.  Putnam,  3  Gray,  551. 
As  against  non-residents  who  have  not  appeared  in  the  foreign  court,  nor  in 
any  way  submitted  either  their  claims  or  their  persons  to  its  jurisdiction, 
any  discharge  granted  by  it  must  generally  be  wholly  ineffective  in  any 
other  state  or  country:  Norton  r.  Cook,  9  Conn.  314;  23  Am.  Dec.  342;  Smith 
V.  Buchanan,  5  East,  6;  Munroe  r.  Ouilliaume,  3  Keyes,  30;  3  Abb.  App.  334; 
Smith  V.  Smith,  2  Johns.  235;  3  Am.  Dec  410,  and  note;  White  v.  Canjield, 
7  Johns.  117;  6  Am.  Dec  249;  MitcheU  ▼.  McMillan,  3  Mart.  (La.)  676;  6 
Am.  Dec  690;  Vanuxem  v.  HazUhursts,  4  N.  J.  L.  192;  7  Am.  Dec.  682. 
But  it  may  be,  and  has  been  insisted,  that  the  place  where  a  contract  was 
made  or  is  to  be  performed  is  of  controlling  importance  in  determining  what . 
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eonrtshare  jnriadlction  to  discharge  it,  and  that  thongh  the  creditor  is  a  resi- 
dent of  another  state  or  nation,  his  residence  does  not  carry  with  it  the  debt 
dne  him,  so  that  the  courts  where  it  was  created  may  not  discharge  tb« 
debtor  from  all  obligation  to  pay  it.  We  apprehend  there  is  no  doubt  that 
the  courts  of  a  country  where  an  obligation  arose  or  was  created  may  grant 
a  discharge  therefrom  which  is  there  operative,  whether  the  creditor  is  resi- 
dent or  non-resident,  because,  unless  restrained  by  some  constitutional  limi- 
tation, laws  may  be  enacted  in  any  country  withdrawing  all  aid  for  the 
enforcement  of  obligations  by  legal  proceedings,  and  there  are  numerous  de- 
cisions to  the  effect  that  when  a  contract  is  discharged  by  proceedings  in  the 
country  where  it  was  created  or  made  payable,  and  where  the  debtor  resides, 
it  must  be  regarded  as  discharged  everywhere,  though  the  creditor  was  a 
non-resident  and  did  not  appear  in  the  foreign  court:  May  v.  Breed,  7  Cush. 
15;  54  Am.  Dec.  700;  Ballantine  t.  Qolding,  1  Cooke,  487;  Potter  ▼.  Brown, 
6  East,  124;  Very  v.  McHenry,  29  Me.  206;  In  re  Kinsley,  1  Low.  221;  Long 
▼.  Hammond,  40  Me.  204;  Gardiner  v.  HouglUon,  2  Best  &  S.  743. "  These 
decisions  are,  however,  necessarily  in  conflict  with  the  principles  adopted 
and  enforced  by  the  supreme  court  of  the  United  States,  as  well  as  by  other 
courts,  to  the  effect  that  a  bankruptcy  or  insolvency  statute  can  have  no 
extraterritorial  operation,  and  that  a  citizen  of  one  state  cannot  be  required 
to  appear  in  the  courts  of  another,  and  to  submit  to  their  exercise  of  juris- 
diction over  him,  or  to  their  discharge  of  an  obligation  due  him,  though  it 
was  created  or  is  to  be  performed  in  the  state  where  such  courts  have  juris- 
diction: Baldwin  r.  Hale,  1  Wall.  223;  Felch  v.  Bugbee,  48  Me.  9;  77  Am, 
Dec.  203;  Anderson  v.  Wheeler,  25  Conn.  613;  Whitney  v.  Whiting,  35  N.  H- 
457;  Murphy  v.  Manning,  134  Mass.  488.  It  is  true  that  these  principles 
were,  in  the  cases  cited,  applied  only  to  discharges  granted  by  the  courts  «f 
one  state,  when  sought  to  be  asserted  against  the  citizens  of  another;  but  it 
seems  unreasonable  to  concede  to  the  courts  of  foreign  nations  an  authority 
over  the  citizens  of  a  state  which  is  denied  to  the  courts  of  sister  states. 

It  only  remains  for  us  to  consider,  as  briefly  as  possible,  the  rules  appli- 
cable to  ordinary  actions,  the  object  of  which  is  not  to  annul,  vacate,  or 
modify  a  judgment.  We  need  not  cite  authorities  to  show  that  a  judgment, 
whenever  properly  pleaded  or  offered  in  evidence  in  another  action,  cannot 
be  avoided,  as  between  the  parties  to  it,  for  any  mere  error  or  irregularity  of 
the  court  by  which  it  was  pronounced,  and  that  whatever  has  been  thereby 
decided  and  determined  must  be  regarded  as  conclusively  and  irrevocably 
established,  as  between  the  parties  thereto  and  persons  in  privity  with  them, 
until  the  judgment  shall  have  been  set  aside,  either  upon  appeal  or  upon  some 
other  appropriate  proceeding  directed  against  the  judgment,  for  the  purpose 
either  of  annulling,  vacating,  or  modifying  it.  Therefore,  in  a  collateral  ac- 
tion, the  force  of  a  judgment  can  be  destroyed  only  by  showing  that  the 
court  did  not  have  jurisdiction  over  the  subject-matter  or  the  person  against 
whom  it  was  rendered,  or,  though  having  jurisdiction  both  of  the  subject- 
matter  and  of  the  person,  did  not  have  power  to  give  the  relief  which  it 
awarded. 

If  the  judgment  relied  upon  was  pronounced  by  a  court  of  limited  juris- 
diction, there  is  no  presumption  in  favor  of  its  authority  to  act,  and  such 
authority  must,  therefore,  be  shown  by  the  party  who  relies  upon  it:  Free- 
man on  Judgments,  sec.  517;  Tucker  r.  Harris,  13  Ga.  1;  58  Am.  Dec.  488; 
People's  Savings  Bank  v.  Wilcox,  15  R.  L  258;  2  Am.  St.  Rep.  894;  Lovrry  v. 
Erwin,  6  Rob.  (La.)  192;  39  Am.  Dec.  556;  Smith  v.  Finley,  52  Ark.  373.  The 
jurisdiction  of  the  court  would  ordinarily  affirmatively  appear  from  its  judg- 
Am.  Si.  Rkp.,  Vol.  XXIIL  — « 
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ment  »nd  tlia  papers  on  file  in  the  action.  If  it  does  not  so  appear,  there  in 
some  doubt  whether  it  may  be  shown  by  extrinsic  evidence  or  not,  the  better 
opinion  being,  in  our  judgment,  that  unless  the  jurisdictional  facts  are  by  8tat> 
ute  required  to  appear  from  the  papers  and  files  m  the  action,  they  may  be  es- 
tablished by  competent  extrinsic  evidence:  Freeman  on  Judgments,  sec.  518; 
Jolley  V.  Foltz,  34  Cal.  321;  Williams  v.  Cammack,  27  Miss.  209;  61  Am.  Dec. 
508;  Li«»  v.  Wilcoxen,  2  Col.  85;  Van  Diiesen  v.  Sweet,  51  N.  Y.  385;  Behymer 
V.  Nordhh,  12  Col.  352.  Though  the  jurisdiction  of  the  court  appears 
affirmatively  from  the  papers  and  files,  they  are  not  entitled  to  the  verity  of 
records,  and  their  assertions  may  be  disproved  by  extrinsic  evidence,  and  the 
judgment  thereby  be  shown  to  be  void:  Sanborn  v.  Fellovos,  22  N.  H.  489; 
Salladay  v.  Bainhill,  29  Iowa,  555;  Sears  v.  Teri-y,  26  Conn.  273;  Culver's  Ap- 
peal, 48  Conn.  165;  People's  Savings  Bankr.  Wilcox,  15  R.  I.  258;  2  Am.  St. 
Rep.  894.  In  some  of  the  states  this  rule  does  not  prevail  where  the  evi- 
dence of  the  service  of  process  consists  of  the  return  of  an  officer,  and  tho 
party  affected  thereby  has  a  remedy  against  him  by  an  action  for  a  false  re- 
tarn:  Lightsey  v.  Harris,  20  Ala.  409.  Though  the  court  is  one  of  inferior 
jurisdiction,  if  it  has  authority  to  inquire  concerning  the  existence  of  some 
jurisdictional  fact  and  to  determine  whether  it  existed  or  not,  its  determina- 
tion on  this  subject  is  as  conclusive  as  upon  any  other,  and  cannot  be  assailed 
collaterally,  and  such  determination  need  not  appear  in  express  terms,  but 
will  be  implied,  if  the  tribunal  proceeded  to  take  such  action  as  could  prop- 
erly be  taken  only  after  it  had  made  the  requisite  inquiry  and  found  that  the 
jurisdictional  fact  existed:  Freeman  on  Judgments,  sec.  523;  Ela  v.  Smith,  5 
Gray,  135;  66  Am.  Dec.  359;  Spaulding  v.  Homestead  Ass'n,  87  Cal.  40;  Stod- 
dard V.  Johnson,  75  Ind.  31;  Coloma  v.  Eaves,  92  U.  S.  484;  Commissioners  t, 
Asjyinwall,  21  How.  539. 

If  the  judgment  is  one  pronounced  by  a  court  of  record,  its  jurisdiction 
will  be  presumed,  and  if  it  is  also  a  court  of  the  state  in  which  the  judgment 
is  offered  in  evidence,  the  presumption  is,  in  most  states,  indisputable  in  a 
collateral  action:  Freeman  on  Judgments,  sees.  130-132.  It  is,  however, 
always  essential  that  the  court  should  have  had  jurisdiction  over  the  subject- 
matter  of  the  action  or  proceeding,  and  authority  to  award  the  relief  granted: 
Freeman  on  Judgments,  sees.  120,  120  c;  and  while,  if  such  jurisdiction  did 
not  exist,  its  absence  will  generally  appear  from  the  record  taken  in  connec- 
tion with  the  existing  laws,  there  is  at  least  one  instance  in  which  it  may  be 
established  by  extrinsic  evidence,  to  wit:  it  may  be  shown  by  such  evidence 
that  the  person  upon  whose  estate  letters  testamentary  or  of  administration 
were  granted  was  at  the  time  still  living,  and  tliat  the  court,  therefore,  had  no 
jurisdiction  over  him  and  his  estate:  Freeman  on  Judgments,  sec.  120;  Dun- 
can V.  Stewart,  25  Ala.  408;  60  Am.  Dec.  527;  Fisk  v.  Norvel,  9  Tex.  13;  58 
Am.  Dec.  128;  Withers  v.  Patterson,  27  Tex.  496;  86  Am.  Dec.  643;  BeckeU  v. 
Sdover,  7  Cal.  215;  68  Am.  Dec.  237;  contra,  Boderigas  v.  East  River  S.  I.,  63 
N.  Y.  460;  20  Am.  Rep.  555. 

It  is  a  condition  precedent  to  the  existence  of  jurisdiction  over  a  person 
who  does  not  voluntarily  appear,  that  the  court  rendering  the  judgment 
agaiust  him  have  authority  to  require  him  to  appear  before  it.  Therefore, 
every  personal  judgment  which  a  court  may  render  against  one  who  does  not 
voluntarily  submit  to  its  authority,  and  who  was  not  a  citizen  of  the  state, 
nor  served  with  process  within  its  borders,  no  matter  what  the  mode  of  ser- 
vice was,  is  void:  Freeman  on  Judgments,  sec.  120  a.  A  person  or  corpora- 
tion against  whom  a  judgment  is  offered  must,  therefore,  be  permitted  to 
ahow  that  he  or  it  was  not  a  citizen  of  the  state  when  served  with  process. 
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and  that  such  process  was  not  served  within  the  borders  of  the  itate:  Fre«> 
man  on  Judgments,  sees.  120  a,  120  b. 

There  is  a  class  of  persons  who  are  in  fact  within  a  state,  bnt,  in  contem* 
plation  of  law,  are  not  so  within  it  aa  to  be  subject  to  the  jurisdiction  of  its 
courts,  because  their  presence  is  as  the  representatives  of  some  other  sov- 
-ereignty,  such  as  ambassadors  and  other  public  ministers  and  consuls  and 
rice-consuls  of  foreign  nations.  Persons  of  this  class,  whether  served  with 
process  or  not,  and  whether  they  appear  in  court  in  response  to  such  process 
or  not,  may,  at  any  time,  avoid  a  judgment  against  them,  though  entered 
ufter  a  trial  upon  the  merits,  by  showing  their  oflBcial  capacity:  Miller  v.  Van 
Loben  Sels,  66  Cal.  341;  Bors  v.  Preston,  111  U.  S.  256;  United  States  v.  Ben- 
ner,  1  Bald.  234;  United  State*  v.  Lafontaine,  4  Cranch  C.  C.  173. 

While,  aa  we  have  stated,  persons  not  within  the  jurisdiction  of  a  court 
cannot  be  required  to  appear  before  it  and  to  submit  to  its  exercise  of  author* 
ity  over  them,  yet  if  they  have  property  within  the  state,  its  courts  have 
jurisdiction  over  such  property,  and  may,  by  the  service  of  process  beyond 
the  state,  actual  or  constructive,  obtain  jurisdiction  over  non-residents  to 
the  extent  of  rendering  judgments  against  them  which  may  affect  the  title 
to  tlieir  property  within  the  state,  as  where  the  object  of  the  action  is  to  en- 
force a  lieu,  make  partition,  set  aside  a  transfer,  determine  conflicting  claims 
of  title,  compel  specific  performance  of  contracts,  condemn  lands  in  the  ex- 
ercise of  the  power  of  eminent  domain,  or  to  enforce  a  pecuniary  liability  for 
the  satisfaction  of  which  property  has  been  attached:  Freeman  on  Judg- 
ments, sec.  120  a;  Amdt\.  Origgs,  134  U.  S.  316;  Perkins  v.  Wakeham,  86 
Cal.  580;  21  Am.  St.  Rep.  67;  Anderson  v.  Ooff,  72  Cal.  65;  1  Am.  St.  Rep. 
34;  Eastman  v.  Wadleigh,  65  Me.  251;  20  Am.  Rep.  695;  Loaiza  v.  Superior 
Court,  85  Cal.  11;  20  Am.  St.  Rep.  197;  Young  v.  Upshur,  42  La.  Ann.  362; 
21  Am.  St.  Rep.  381;  Venable  v.  Dutch,  37  Kan.  515;  1  Am.  St.  Rep.  260. 

There  are,  doubtless,  judgments  entered  in  cases  over  which  the  court  had 
undoubted  jurisdiction,  which  are  wholly  or  partly  void  because  the  court 
«ither  decided  some  question  which  it  had  no  power  to  decide,  or  granted 
some  relief  which  it  had  no  power  to  grant;  but  it  is  very  difficult  to  formu- 
late any  test  by  which  to  unerringly  determine  whether  the  action  of  the 
court  in  cases  of  this  class  is  void  or  erroneous  only.  The  fact  that  the 
court  did  something  in  excess  of  its  jurisdiction,  if  it  exists  at  all,  must 
undoubtedly  appear  by  the  record,  and  such  attack  as  is  made  must  ap- 
pear from  and  be  established  by  the  record  taken  in  connection  with  the 
constitution  and  laws  of  the  state.  If  a  court  should  grant  relief  which  un- 
der no  circumstances  it  has  authority  to  grant,  its  judgment  is  to  that  ex- 
tent void;  as  where  it  orders  a  donation  out  of  the  public  treasury:  Bridges 
V.  Clay  Co.  SupervUors,  67  Misa.  252;  enters  judgment  for  an  amount  greater 
than  it  is  authorized  to  give:  FeiUett  v.  Engler,  8  Cal.  76;  sentences  a  defend- 
ant to  undergo  a  punishment  dififerent  from  or  in  excess  of  that  which  it  ia 
authorized  to  impose:  Ex  parte  Lange,  18  Wall.  163;  fines  the  prosecuting 
witness  for  costs,  when  there  is  no  finding  that  the  prosecution  was  instituted 
without  probable  cause  and  from  malicious  motives:  Little  v.  Evans,  41  Kan. 
578;  annuls  conveyances  which  are  not  the  subject-matter  of  the  action,  nor 
sought  to  be  annulled  therein:  Munday  v.  Vail,  34  N.  J.  L.  418;  Seamster  v. 
Blackstock,  83  Va.  232;  5  Am.  St.  Rep.  262;  Anthony  v.  Kasey,  83  Va.  338;  5 
Am.  St.  Rep.  277;  Wade  v.  Hancock,  76  Va.  620;  directs  the  sale  of  property 
in  a  proceeding  not  instituted  for  the  purpose  of  obtaining  such  sale,  or 
enters  personal  judgment  against  the  vendee  of  a  mortgagor  in  a  statutory 
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proceeding  to  foreclose  a  mortgage  in  which  such  jadgment  is  entirely  oB 
authorized:  Fithian  v.  Monks,  43  Mo.  502. 

Though  a  court  had  jurisdiction  both  of  the  subject-matter  and  of  the  par- 
ties to  the  action,  it  may  lose  such  jurisdiction  at  some  subsequent  stage  of 
the  proceeding,  as  where  an  appeal  is  prosecuted  to  some  appellate  tribunal: 
McKinney  v.  Jon(9,  57  Wis.  301;  Ex  parte  Sibbald  v.  United  States,  12  Pet. 
488;  McClanahan'a  Heirs  ▼.  Henderson,  1  T.  B.  Mon.  261;  McArthur  v. 
Dane,  61  Ala.  539;  Boynton  v.  Foster,  7  Met.  415;  or  the  cause  is  removed  Uy 
the  national  courts  by  proper  proceedings  taken  therefor:  Steainsldp  Co.  v. 
Tugman,  106  U.  S,  118;  Railroad  Co.  v.  ^oon^a,  104  U.  S.  14;  or  the  term  of 
the  court  has  expired,  and  for  that  reason  the  authority  to  act  is  suspended 
until  the  commencement  of  the  next  term:  State  Nat.  Bank  v.  Ned,  53  Ark. 
110;  22  Am.  St.  Rep.  185;  Oarlick  v.  Dunn,  42  Ala,  404;  Kimports  v.  Raioson,. 
29  W.  Va.  487;  Bmmley  v.  State,  20  Ark.  77;  Oalusha  v.  ButUrfield,  2  Scam. 
227;  Ex  parU  Oshom,  24  Ark.  479;  Hernandez  v.  James,  23  La.  Ann.  483; 
Dodge  y.  Coffin,  15  Kan.  277;  Dixon  v.  Judge  Fifth  Dist.,  26  La.  Ann.  119;. 
Earls  V.  Earls,  27  Kan.  538;  FUley  v.  Cody,  4  Col.  109:  Francis  v.  Wells,  4r 
Col.  274;  Bruce  Y.  Doolittle,  81  111.  103;  LaiigUin  v.  Peckham,  66  Iowa,  121;. 
Marshall  v.  Ravisies,  22  Fla.  583;  Balm  v.  Nunn,  63  Iowa,  641;  King  v.  Qreent. 
2  Stew.  133;  19  Am.  Dec.  46;  Davis  v.  Fish,  1  G.  Greene,  406;  48  Am.  Dec. 
387;  Wicks  v.  Ludwig,  9  Cal.  175;  Norwood  v.  Kenjield,  34  Cal.  333;  Doss  v. 
Waggoner,  3  Tex.  515;  Leclair  v.  Olobenski,  4  L.  C.  Rep.  139;  or  the  juris- 
diction of  the  court  has  been  exhausted  by  the  entry  of  a  final  judgment  or 
order  in  the  action  or  proceeding:  State  v.  Railroad  Co.,  16  Fla.  708;  Fossett 
V.  McMahan,  74  Tex.  546;  or  the  court,  when  the  party  appeared  before  it, 
ordered  his  answer  to  be  stricken  out,  and  refused  to  hear  him  in  his  defense,^ 
in  a  case  where  it  had  no  authority  to  strike  out  such  answer  and  refuse 
such  hearing:  Henry  v.  Carson,  96  Ind.  412;  Windsor  v.  McVeigh,  93  U.  S. 
274.  If,  in  proceedings  to  settle  the  estate  of  a  deceased  person,  an  order 
is  made  appointing  an  executor  or  administrator,  the  court's  jurisdiction  to 
make  such  appointment  is  exhausted,  and  cannot  again  be  exercised  while 
the  person  so  appointed  continues  in  office,  and  any  further  grant  of  letters 
testamentary  or  of  administration  made  by  it  is  void:  Ch-iffith  v.  Frazier,  8 
Cranch,  9;  FUnn  v.  Chase,  4  Denio,  90.  So  if  an  estate  is  fully  administered 
npon,  and  the  property  thereof  distributed  to  the  heirs:  Fisk  v.  Norvel,  9 
Tex.  13;  58  Am.  Dec.  128;  or  if,  in  the  due  course  of  administration,  tho^ 
property  of  the  decedent  is  sold  and  the  title  vested  in  the  purchaser  thereof, 
any  further  proceeding  for  the  readministration  or  distribution  of  the  prop- 
erty so  distributed,  or  for  the  sale  of  the  property  so  sold,  whether  taking 
plaee  in  the  same  or  in  another  court,  is  without  jurisdiction  and  void:  lAnd- 
tay  V.  Jaffray,  65  Tex.  626;  SmUh  v.  Woolfolk,  115  U.  S.  143. 

A  scire  facias  or  an  action  at  law  upon  a  domestic  judgment  is  a  collateral 
proceeding  so  far  as  any  attack  upon  the  judgment  is  concerned.  The  effect 
of  the  judgment  cannot  be  avoided  for  error  or  irregularity,  nor  can  any  de- 
fense be  made  which  must  involve  a  re-examination  of  the  issues  presented 
in  the  original  action,  and  either  determined  by  the  court  or  confessed  by^ 
the  defendant,  nor  can  any  attack  upon  the  jurisdiction  of  the  court  be  en- 
tertained which  would  not  be  proper  if  it  were  attempted  in  any  other  action, 
if  the  judgment  were  offered  therein  as  part  of  a  chain  of  title  or  otherwise. 
Freeman  on  Judgments,  sec.  435.  If,  however,  the  court  in  which  the  action 
is  pending  is  competent  to  receive  and  act  upon  an  equitable  defense,  such 
defense  may  be  asserted  by  way  of  answer  or  cross-complaint,  and  relief  given 
under  the  same  circumstances  as  if  such  relief  were  sought  in  an  indepeudeni 
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mmt:  Dobsonr.  Pearce,  12  N.  Y.  156;  62  Am.  Dec.  152;  Keeler  y.  Elston,  22 
Neb.  .310;  Drinkard  v.  Ingram,  21  Tex.  650;  Dunlap  v.  Cody,  31  Iowa,  260;  7 
Am.  Rep.  129;  Duringer  v.  Moschino,  93  Ind.  495.  If  the  action  is  upon  tha 
judgment  of  a  court  of  another  state,  or  of  a  foreign  nation,  it  cannot  be 
resisted  by  showing  mere  errors  or  irregularities;  but  the  jurisdiction  of  the 
court  by  which  the  judgment  was  pronounced  is  always  open  to  question, 
and  the  defendant  is  at  liberty  to  controvert  "jurisdictional  statements  and 
recitals,  and  to  show  by  any  competent  evidence,  extrinsic  or  otherwise,  that 
the  court  was  not  entitled  to  exercise  jurisdiction  over  him:  Freeman  on 
Judgments,  sees.  562-564,  588-590. 

A  suit  in  equity  to  obtain  relief  from  a  judgment  is  a  collateral  attack 
within  the  definition  given  in  the  principal  case,  because  it  is  not  within 
the  power  of  a  court  of  equity  to  annul,  vacate,  or  modify  a  judgment  at 
law.  The  judgment  complained  of  is  permitted  to  stand,  and  the  court  of 
equity  merely  inquires  whether  there  are  any  equitable  circumstances  re- 
quiring it  to  prevent  the  person  in  whose  favor  the  judgment  was  recovered 
from  enforcing  or  taking  advantage  of  it:  Freeman  on  Judgments,  sec.  485. 
Among  the  grounds  inducing  a  court  of  equity  to  act,  error  of  a  court  at  law 
in  matters  of  law  or  of  fact  is  not  included:  Freeman  on  Judgments,  sec.  487. 
It  must  appear  that  the  complainant  could  not  present  his  cause  of  action  or  of 
defense  to  the  court  of  law,  either  because  it  was  incompetent  to  hear  it  and 
to  grant  relief  therein,  or  because  he  was  prevented  from  presenting  it  and 
from  having  it  properly  considered,  through  fraud,  accident,  mistake,  sur- 
prise, or  some  other  suflScient  cause  for  the  interposition  of  a  court  of  equity: 
Freeman  on  Judgments,  sec.  486.  He  may,  if  he  can,  show  the  existence  of 
any  of  these  causes,  and  that  it  operated  to  his  prejudice,  though  his  evidence 
tends  to  contradict  the  record.  He  may,  therefore,  prove  that  process  was 
mot  served  upon  him,  though  the  record  declares  that  it  was  so  served:  Free- 
man on  Judgments,  sec.  495;  Wilson  v.  Haiothorne,  14  Col.  530;  20  Am.  St. 
Rep.  290;  Armsworthy  v.  Cheshire,  2  Dev.  Eq.  234;  34  Am.  Dec.  273;  Cra/U 
V.  Dexter,  8  Ala.  767;  42  Am.  Dec.  666;  Magin  v.  Lamb,  43  Minn.  80;  19  Am. 
St.  Rep.  216;  Bridgeport  S.  B.  v.  Eldredge,  28  Conn.  556;  73  Am.  Dec.  688; 
Johnson  V.  Coleman,  23  Wis.  452;  99  Am.  Dec.  193;  Lapham  v.  Campbell,  61 
Cal.  296.  If  the  evidence  of  the  service  of  process  is  contained  in  the  return 
of  a  slierifif  or  other  officer  whose  duty  it  was  to  serve  such  process  and 
make  return  thereof,  some  of  the  courts  deny  relief,  unless  it  appears  that 
the  false  return  was  induced  by  the  plaintiff  in  the  action:  Walker  v.  Bobbins, 
14  How.  584;  Knox  Co.  v.  Harshman,  133  U.  S.  152;  Johnson  v.  Jones,  2  Neb. 
133;  Krug  v.  Davis,  85  Ind.  309;  Taylor  v.  Lewis,  2  J.  J.  Marsh.  400;  19  Am 
Dec.  135;  Thomas  v.  Ireland,  88  Ky.  581;  21  Am.  St.  Rep.  356;  while  other 
courts  grant  relief  whether  the  plaintiff  was  instrumental  in  procuring  the 
false  return  or  not:  Bidgeway  v.  Bank  ofTenn.,  11  Humph.  523;  Byan  v.  Boyd, 
33  Ark.  778;  Dunklin  v.  Wilson,  64  Ala.  162;  Hauswirth  v.  Sullivan,  6  Mont. 
203. 

Where  the  appearance  of  the  defendant  was  entered  in  an  action  by  an 
attorney,  it  was  formerly  thought  that  such  appearance  was  binding  on  him, 
and  that,  except  in  an  action  against  the  attorney,  the  defendant  would  not 
be  permitted  to  show  that  the  appearance  was  not  authorized,  unless,  per- 
haps, where  the  attorney  was  irresponsible  or  the  appearance  was  entered 
through  the  procurement  of  the  plaintiff:  Freeman  on  Judgments,  sec.  499. 
But  the  rule  now  generally  prevailing  is,  that  a  judgment  resting  upon  the 
unauthorized  appearance  of  an  attorney  will  not  be  allowed  to  be  enforced, 
irrespective  of  the  question  whether  the  attorney  is  responsible  or  irrespoasi« 
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We:  Har.<hty  v.  Blachnarr,  20  Iowa,  161;  89  Am.  Dec.  520;  Oifford  v.  Thorn, 
9  N.  J.  Eq.  702;  Mai-vel  v,  Manouvrier,  14  La.  Ann.  3;  74  Am.  Dec.  424; 
De  Louis  v.  Meek,  2  G.  Greene,  55;  50  Am.  Dec.  491;  Jones  v.  Williamson,  6 
Cold.  370;  Boro  v.  Harris,  13  Lea,  36;  Newcomb  v.  Dewey,  27  Iowa,  381. 

Where  the  relief  sought  in  equity  must,  if  granted,  affect  rights  acquired 
by  strangers  to  the  judgment  who  are  purchasers  for  value  in  good  faith, 
and  without  there  being  anything  in  the  record,  or  elsewhere,  to  give  them 
any  notice  of  any  vice  or  other  infirmity  in  the  proceedings,  it  is  manifest 
that  their  equities  are,  at  least,  equal  to  those  of  the  complainant,  and  that 
relief  cannot  be  granted  against  them  without  violating  the  le^al  maxim, 
that  where  the  equities  are  equal,  the  legal  title  must  prevail:  Freeman  on- 
Judgments,  sec.  510.  We  think  no  court  will  hesitate  to  apply  this  maxim, 
unless  in  cases  where  there  was  no  service  of  process,  and  the  court  of  law 
therefore  did  not  have  jurisdiction  over  the  defendant,  and  had  no  notice  of 
the  action,  and  has  been  guilty  of  no  laches.  In  the  latter  class  of  cases 
some  of  the  courts  have  denied  relief:  Reeve  v.  Kennedy,  43  Cal.  649;  Stoke* 
V,  Oeddes,  46  Cal.  17;  while  others  have  granted  it:  Harshey  v.  Blackmarr, 
20  Iowa,  161;  89  Am.  Dec.  520;  Bi-yantY.  Williams,  21  Iowa,  329;  and  th» 
rule  upon  the  subject  cannot  be  regarded  as  settled  by  any  decided  prepon> 
derance  of  authority. 

If  a  party  to  a  judgment  which  is  not  void  does  not  procure  its  vacatioa 
by  some  motion,  or  prosecute  some  appellate  proceeding,  or  seek  relief  in 
equity,  he  cannot  avoid  it  when  offered  in  evidence  against  him  by  proving^^ 
that  it  ought  not  to  have  been  pronounced,  and  was  procured  by  fraud, 
mistake,  perjury,  or  collusion,  or  through  some  agreement  entered  into  by 
the  prevailing  party  which  he  had  neglected  or  refused  to  perform:  Freemaa 
on  Judgments,  sec.  334.  The  judgment  is,  however,  ordinarily  obligatory 
only  upon  the  parties  thereto,  and  persons  in  privity  with  them.  It  may  be- 
that  at  the  time  the  judgment  is  entered  there  are  persons  neither  parties- 
nor  privies  thereto,  but  whose  interests  may  be  injuriously  affected  if  it  is 
enforced  as  against  them.  Not  being  parties  to  the  action,  they  are,  in  most 
instances,  not  entitled  to  move  to  vacate  the  judgment,  nor  to  prosecute  an 
appeal  therefrom,  nor  to  institute  and  maintain  proceedings  in  equity  to 
enjoin  its  enforcement.  Their  position  would  be  sad,  if  they  were  not,  there- 
fore, permitted  to  a  certain  extent  to  impeach  the  judgment  collaterally,, 
when  it  is  offered  in  evidence  against  them,  or  for  the  purpose  of  affecting^ 
their  rights  and  interests.  I'hey  are  permitted  to  attack  the  judgment  ot>. 
the  ground  that  they  are  creditors  of  the  defendant,  and  that  the  judgment- 
was  suffered  for  the  purpose  of  hindering,  delaying,  and  defrauding  them: 
Beeler  v.  BulUU,  3  A.  K.  Marsh.  280;  13  Am.  Dec.  161;  Freeman  on  Execu- 
tions, sec.  136.  Whenever  a  judgment  or  decree  is  procured  through  the  fraud 
of  either  of  the  parties  or  by  the  collusion  of  both,  for  the  purpose  of  defraud- 
ing a  third  person,  he  may  escape  from  the  injury  thus  attempted  by  show-^ 
ing,  even  in  a  collateral  proceeding,  the  fraud  or  collusion  by  which  th* 
judgment  or  decree  was  obtained:  Freeman  on  Judgments,  sec.  3.36;  Athin- 
tons  V.  Allen,  12  Vt.  619;  36  Am.  Dec.  361;  Sidensparker  v.  Siden--<pnrker,  52" 
Me.  481;  83  Am.  Dec.  527;  Downs  v.  Fuller,  2  Met.  135;  35  Am.  Dec.  393^ 
Mackie  v.  Cairna,  5  Cow.  547;  15  Am.  Dec.  477;  Robinson  v.  Dais,  11  N.  J. 
Eq.  302;  69  Am.  Dec.  591;  Bunn-f.  AM,  29  Pa.  St.  387;  72  Am.  Dec.  639?. 
Mo^Till  ▼.  Mon-ill,  20  Or.  96;  ante,  p.  95.  A  stranger  to  a  judgment, 
prejudiced  by  it  when  entered,  may  not  avoid  it  collaterally  for  mere  error 
or  irregularity,  though  he  may  doubtless  show  by  extrinsic  evidence  that 
the  court  did  not  have  jurisdiction  to  enter  it,  and  may  further  show  that  i^ 
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is  erroneoas,  and  also  collusive,  and  if  not  collusive,  that  the  nominal  defend* 
ant  made  no  defense  therein,  because  he  had  no  interest  to  be  protected; 
but  when  a  real  defense  is  made  in  good  faith,  we  think  a  stranger  affected 
by  the  judgment  will  not  be  permitted  to  impeach  it  by  retrying  the  case 
before  another  court,  for  the  purpose  of  convincing  it  that  a  different  judg- 
ment ought  to  have  been  entered  in  the  former  action:  Freeman  on  Judg- 
ments, sec  337. 


State  v.  Wheeler. 

[20  Obboon,  19^] 

Cbimikal  Law  —  Forokst  or  Note.  —  One  who  signs  a  promissory  not« 
under  a  false,  fictitious,  or  assumed  name,  with  intent  to  defraud  another, 
is  guilty  of  forgery. 

CsiMiNAL  Law  —  Forgery  —  Intent,  —  The  essential  element  of  forgery 
consists  in  the  intent,  when  making  the  signature  or  procuring  it  to  be 
made,  even  though  the  name  affixed  is  that  actually  borne  by  the  person 
affixing  it,  to  pass  it  fraudulently  as  the  signature  of  another  than  the 
one  who  actually  makes  it. 

Lydell  Baker,  for  the  appellant. 

T.  A.  Stevens,  district  attorney,  and  W.  T.  Hume,  for  the  re- 
spondent. 

Bean,  J.  The  defendant  was  indicted,  tried,  and  convicted 
of  the  crime  of  forgery,  from  which  judgment  he  appeals. 
The  indictment  charges  that  on  June  28,  1890,  the  defendant 
made  and  forged  a  promissory  note  for  $85.50,  payable  to 
John  P.  Fidock  or  order,  due  thirty  days  after  date,  by  then 
and  there  signing  the  name  of  John  Williams  to  said  note, 
with  an  intent  to  defraud  and  injure  J.  T.  Milner. 

At  the  trial  in  the  court  below,  after  the  evidence  for  the 
state  was  closed,  defendant's  counsel  moved  the  court  that 
the  jury  be  instructed  to  render  a  verdict  of  not  guilty,  upon 
the  ground  that  the  evidence  failed  to  prove  the  crime  charged. 
The  refusal  of  the  court  to  give  this  instruction  is  the  only 
error  claimed  on  this  appeal.  An  examination  of  this  ques- 
tion renders  it  necessary  to  briefly  state  the  evidence  as  given 
on  the  trial,  which  was  as  follows:  On  June  28,  1890,  the  de- 
fendant called  at  the  ofEce  of  J.  T.  Milner,  in  Mulkey's  block, 
in  the  city  of  Portland,  and  represented  to  Mr.  Milner  that  his 
name  was  John  Williams,  and  applied  for  a  loan  of  $85.50, 
offering  to  secure  the  same  by  a  chattel  mortgage  on  a  team 
of  horses.  He  drove  the  team  up  in  front  of  the  office,  and 
Mr.  Milner  looked  at  them  and  agreed  to  make  the  loan. 
The  note  was  drawn  up  by  Milner,  and  the  defendant  signed 
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the  name  of  John  Williams  thereto,  and  Milner  paid  him  the 
money.  When  the  note  became  due,  the  defendant  did  not 
call  to  pay  it,  and  Mihier  wrote  two  letters  to  John  Williams, 
calling  on  him  to  pay  the  note,  one  of  which  he  directed  to 
Albina.  A  Mr.  John  Williams,  of  Albina,  responded  to  the 
letter  sent  him,  but  denied  ever  signing  the  note.  That  no 
part  of  the  note  has  been  paid,  nor  has  defendant  ever  called 
at  Milner's  office,  where  the  note  was  to  be  paid;  that  de- 
fendant was  a  stranger  to  Milner,  and  he  supposed  his  true 
name  was  John  Williams,  and  would  not  have  made  the  loan 
had  he  known  otherwise;  that  defendant's  true  name  is  Ed. 
Wheeler,  as  stated  in  the  indictment,  and  not  John  Williams. 
The  inquiry  here  is,  whether,  under  this  state  of  facts,  the  de- 
fendant was  properly  convicted  of  the  crime  of  forgery.  For- 
gery is  defined  by  Blackstone  to  be  "  the  fraudulent  making 
or  alteration  of  a  writing  to  the  prejudice  of  another's  rights  ": 
4  Bla.  Com.  247.  Willes,  J.,  in  Regina  v.  Epps,  4  Fost.  &  F. 
81,  says:  "  Forgery  consists  in  drawing  an  instrument  in  such 
a  manner  as  to  represent  fraudulently  that  it  is  a  true  and 
genuine  document  really  in  existence  as  it  appears  on  the  face 
of  it,  when  in  fact  there  is  no  such  genuine  document  really  in 
existence  as  it  appears  on  the  face  of  it  to  be."  In  State  v. 
Wooderd,  20  Iowa,  541,  Dillon,  J.,  says:  "  The  making  or 
alteration  of  any  writing  with  a  fraudulent  intent,  whereby 
another  may  be  prejudiced,  is  forgery."  Mr.  Bishop  says: 
"  Forgery  is  the  false  making,  or  materially  altering  with  in- 
tent to  defraud,  of  any  writing  which  if  genuine  might  appar- 
ently be  of  legal  eflScacy,  or  the  foundation  of  a  legal  liability": 
2  Bishop's  Crim.  Law,  sec.  523.  Section  1808,  Hill's  Code, 
provides  that  "  if  any  person  shall,  with  intent  to  injure  or  de- 
fraud any  one,  falsely  make,  alter,  forge,  or  counterfeit  .... 
any  bill  of  exchange,  promissory  note,  or  evidence  of  debt, 
....  shall  be  punished  by  imprisonment  in  the  penitentiary 
not  less  than  two  nor  more  than  twenty  years." 

From  the  definitions  of  forgery,  as  above  stated,  as  well  as 
from  the  statute,  it  will  be  seen  that  the  essential  elements  of 
the  crime  are:  1.  A  false  making  of  some  instrument  in  writ- 
ing; 2.  A  fraudulent  intent;  3.  An  instrument  apparently  ca- 
pable of  effecting  a  fraud.  That  the  first  and  third  ingredients 
above  stated  appear  in  this  case  cannot  be  doubted.  The  note 
executed  by  defendant  under  the  name  of  John  Williams  is 
certainly  a  false  note.  It  is  not  what  it  purports  on  its  face 
to  be, — is  false,  not  genuine;   fictitious,  not  a  true  writing. 
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The  falsity  of  the  note  consists  in  its  purporting  to  be  tha 
note  of  some  party  other  than  the  one  actually  making  the 
signature.  It  purports  to  bS  the  note  of  one  John  Williams, 
while  the  signature  was  made  by  the  defendant,  and  although 
the  defendant  represented  that  his  name  was  John  Williams, 
if  he  assumed  that  name  for  the  purpose  of  defrauding,  and 
under  such  a  name  executed  the  promissory  note  in  this  case, 
with  an  intent  to  defraud  Milner,  such  an  act  would  constitute 
forgery:  2  Bishop's  Grim.  Law,  sec.  583.  The  law  is  well 
settled  that  the  signing  of  a  fictitious  name  to  an  instrument, 
with  a  fraudulent  intent,  constitutes  forgery:  8  Am.  &  Eng. 
Ency.  of  Law,  457,  and  note;  People  v.  Brown,  72  N.  Y.  571; 
28  Am.  Rep.  183;  State  v.  Hahn,  38  La.  Ann.  169;  Luttrell  v. 
State,  85  Tenn.  232;  4  Am.  St.  Rep.  760;  2  Wharton's  Grim. 
Law,  sec.  1424;  2  Russell  on  Grimes,  733.  As  was  said  in 
Commonwealth  v.  Costello,  120  Mass.  370,  "the  essential  ele- 
ment of  forgery  consists  in  the  intent,  when  making  the  signa- 
ture, or  procuring  it  to  be  made,  to  pass  it  off  fraudulently  as 
the  signature  of  another  party  than  the  one  who  actually  makes 
it."  If  this  intent  thus  to  personate  another  exists,  the  in- 
strument is  still  a  forgery,  even  if  the  name  affixed  is  actually 
the  same  name  with  that  borne  by  the  party  who  signs  it.  So 
there  may  be  forgery  by  the  use  of  a  fictitious  name  as  well 
as  by  the  use  of  a  person's  own  name,  if  the  intent  exists  to 
commit  a  fraud  by  deception  as  to  the  identity  of  the  person 
who  uses  the  name. 

In  Sheppard's  Case,  1  Leach,  226,  the  prisoner  purchased 
some  silverware  of  the  prosecutor,  giving  in  payment  therefor 
a  draft,  which  he  indorsed  with  the  name  "H.  Turner,  Esq.," 
his  true  name  being  Sheppard.  The  prosecutor  testified  that 
he  gave  credit  to  the  prisoner,  and  not  to  the  draft,  the  prisoner 
being  a  stranger  to  him.  The  jury  found  the  prisoner  guilty,  and 
on  a  case  reserved  on  the  question  whether,  as  the  prosecutor 
had  sworn  that  he  gave  credit  to  the  prisoner  and  not  to  the  draft, 
it  could  amount  to  the  crime  of  forgery,  the  twelve  judges  were 
unanimously  of  the  opinion  that  the  conviction  was  right;  for 
it  was  a  false  instrument,  not  drawn  by  any  such  person  as  it 
purported  to  be,  and  the  using  of  the  fictitious  name  was  only 
for  the  purpose  of  deceiving.  So  in  Whiley's  case,  stated  by 
Mr.  Russell  in  his  work  on  crimes,  the  prisoner  was  charged 
with  forging  a  bill  of  exchange,  drawn  in  the  name  of  Samuel 
Milward,  in  payment  for  some  goods  by  him  purchased  of  the 
prosecutor.     The  prisoner's  real  name  was  Samuel  Whiley,  and 
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was  a  stranger  to  the  prosecutor,  who  testified  that  he  took  the 
draft  on  the  credit  of  the  prisoner,  whom  he  did  not  know^ 
that  he  presumed  the  prisoner's  name  was  that  which  he  had 
written,  and  had  no  reason  to  suspect  the  contrary;  but  that 
if  the  prisoner  had  come  to  him  under  the  name  of  Samuel 
Whiley,  he  should  have  given  him  equal  credit  for  the  goods^ 
and  have  taken  the  draft  from  him  and  paid  him  the  balance^ 
as  he  had  done  when  he  came  under  the  name  of  Milward. 
It  was  left  to  the  jury  to  say  whether  the  prisoner  had  assumed 
the  name  Milward  in  the  purchase  of  the  goods  and  giving 
the  draft  with  intent  to  defraud  the  prosecutor.  And  the 
jury,  saying  they  were  so  satisfied,  found  the  prisoner  guilty; 
and  upon  a  case  reserved,  the  judges  were  of  the  opinion  that 
the  question  of  fraud  being  so  left  to  the  jury,  and  found  by 
them,  the  conviction  was  right.  So  where  the  person  accept- 
ing the  instrument  knew  the  prisoner  only  by  his  assumed 
name,  it  appearing  that  it  was  assumed  for  the  purpose  of  fraud: 
Eex  v.  FranciSf  Russ.  &  R.  C.  C.  209.  So  where  the  prisoner 
was  unknown  to  the  person  on  whom  the  instrument  was 
passed,  who  had  never  heard  of  the  name  assumed,  and  would 
have  trusted  the  prisoner  just  as  readily  by  his  real  name: 
Rex  V.  Marshall,  Russ.  &  R.  C.  C.  75. 

The  authorities  agree  that  forging  in  a  false  name,  assumed 
for  the  purpose  of  concealment  and  with  an  intent  to  defraud, 
in  the  particular  instance  of  the  forgery,  is  suflflcient  to  con- 
stitute the  offense.  But  when  a  party  signs  a  name  not  his 
own,  but  one  which  he  has  adopted,  using  it  without  the  in- 
tent to  deceive  as  to  the  identity  of  the  person  signing,  it  i» 
not  a  forgery:  Rex  v.  Bontein,  Russ.  &  R.  C.  C.  260;  Rex  v. 
Peacock,  Russ.  &  R.  C.  C.  278.  The  question  of  intent  is  ma- 
terial in  determining  the  guilt  of  the  party  charged  and  the 
falsity  of  the  instrument.  It  is  the  false  making  with  an 
intent  to  defraud  at  which  our  statute  is  aimed.  The  term 
*'  falsely,"  as  applied  to  making  a  promissory  note  in  order  to 
constitute  forgery,  has  reference,  not  to  the  contract  or  tenor 
of  the  instrument,  or  the  fact  stated  in  the  writing,  because  a 
note  or  writing  containing  a  true  statement  may  be  forged 
or  counterfeited  as  well  as  any  other;  but  it  implies  that  the- 
writing  is  false,  not  genuine,  fictitious,  not  a  true  writing,, 
without  regard  to  the  truth  or  falsehood  of  the  statement  it 
contains.  The  note  must  in  itself  be  false,  not  genuine,  a 
counterfeit,  and  not  the  true  instrument  which  it  purports  to 
be:  State  v.  Young,  46  N.  H.  266;  88  Am.  Dec.  212.     A  per- 
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Bon  may  falsely  make  a  note,  yet  the  note  be  true  in  point  of 
fact,  or  he  may  make  a  note  which  is  false  in  fact.  It  is  the 
former,  —  the  falsely  making  of  the  note.  —  with  the  intent  to 
defraud,  which  is  the  essential  ingredient  of  the  crime  here 
charged.  The  falsely  making  of  a  note  in  the  name  of  a  per- 
son, as  already  shown,  is  forgery;  so  is  the  falsely  making  of 
a  note  under  an  assumed  name.  The  defendant  in  this  case 
made  the  note  and  signed  a  fictitious  or  an  assumed  name. 
He  therefore  falsely  made  it,  although  the  fact  stated  in  the 
note  may  be  true.  But  the  false  making,  when  it  was  passed 
to  Milner  as  genuine,  indicated  an  intent  to  defraud,  and 
brought  the  offense  within  the  statute.  This  must  logically 
be  so,  unless  there  is  something  in  the  facts  and  circum- 
stances which  contradict  the  intent  to  injure  or  defraud.  In 
the  case  of  Queen  v.  Martin,  29  Eng.  Rep.  154,  relied  on  by 
defendant,  the  facts  show  that  the  prisoner,  in  drawing  the 
check,  did  not  do  so  in  the  name  of  or  as.  representing  any 
other  person,  real  or  fictitious.  The  check  was  drawn  and 
uttered  as  his  own,  and  it  was  so  received  by  the  prosecutor, 
to  whom  the  prisoner  was  perfectly  well  known  as  an  ac- 
quaintance of  twenty  years'  standing,  and  by  whom  he  was 
seen  to  sign  it.  Here,  while  the  prisoner  falsely  made  the 
check,  the  circumstances  show  that  it  was  not  falsely  made 
to  defraud.  The  prosecutor  relied  upon  and  gave  the  credit 
to  the  prisoner,  whom  he  well  knew.  But  when  the  defend- 
ant is  an  entire  stranger  to  the  party  to  whom  the  note  is 
passed,  as  in  the  case  at  bar,  the  credit  is  the  note;  for  where 
is  there  any  other  element  of  credit  which  the  party  could  be 
supposed  to  rely  upon?  Mr.  Milner,  in  dealing  with  this  de- 
fendant and  making  the  loan  to  him,  relied  upon  the  genuine- 
ness of  the  note  as  one  step  in  the  transaction;  and  a  fair  and 
legal  inference  from  all  the  testimony  is,  that  defendant  made 
the  note  with  an  intent  to  defraud,  and  thereby  committed 
the  crime  of  forgery. 

It  follows,  therefore,  that  the  judgment  of  the  court  below 
must  be  affirmed. 

Forgery,  What  is.  —  It  is  forgery  to  sign  a  fictitious  name  to  an  instra- 
ment  with  intent  to  defraud:  Note  to  Arnold  v.  Cost,  22  Am.  Dec.  308,  309. 
The  essential  element  of  the  crime  is  a  fraudulent  intent:  Note  to  Arnold 
V.  Cost,  22  Am.  Dec.  313,  314;  People  v.  Dane,  79  Mich.  361;  McConncll  v. 
Kennedy,  29  S.  C.  180;  Gibson  v.  State,  79  Ga.  344;  Commonwealth  v.  Brown, 
147  Mass.  585;  9  Am.  St.  Rep.  7.S6;  State  v.  Cross,  101  N.  C.  770;  9  Am.  St 
Rep.  53;  and  proofs  of  such  fraud  are  governed  by  the  same  rules  as  proof* 
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of  fraud  in  civil  cases:  People,  v,  Kemp,  76  Mich.  411.  If  there  are  two  per- 
'Sons  of  the  same  name,  and  one  of  them  signs  that  name  to  a  note  with  the 
intent  that  the  note  may  be  used  as  the  note  of  the  other,  the  act  is  forgery: 
Barfield  v.  State,  29  Ga.  127;  74  Am.  Dec  49;  note  to  Arnold  v.  Cost,  22 
Am.  Dec  307. 
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[20  Oeegon,  340.] 
i&XECimoNS — Groukds  for  Quashing.  — When  the  execution  under  which  a 
sale  is  made  is  defective  in  failing  to  follow  the  judgment  in  every  essen- 
tial particular  except  the  names  of  the  parties,  and  the  fact  appears, 
unexplained,  that  the  amount  realized  at  such  sale  was  only  about  one 
half  of  what  the  property  brought  at  execution  sale  a  few  months  pre- 
viously, the  execution  will  be  quashed,  and  the  sale  set  aside.  It  is  be- 
yond the  discretion  of  the  trial  court  in  such  case  to  amend  the  execution 
and  confirm  the  sale. 

Appeal  from  an  order  confirming  a  sheriff's  sale  made  upon 
ti  decree  of  foreclosure,  and  also  from  an  order  allowing  the 
execution  upon  which  sale  was  made  to  be  amended.  Plain- 
tiff recovered  a  final  decree  of  foreclosure  of  a  mortgage  against 
the  defendant,  and  execution  was  afterwards  regularly  issued, 
the  property  sold  thereunder,  and  the  sale  confirmed.  The 
decree  was  for  $13,045,  which,  together  with  other  expenses, 
made  the  amount  due  $14,974.70.  The  property  sold  for 
$12,956.98,  leaving  a  balance  due  on  the  mortgage  of  $2,017.77. 
At  such  sale  the  piece  of  property  which  occasions  this  dispute 
-was  sold  for  five  thousand  dollars,  and  thereafter  redeemed  by 
Phipps.  Flint  subsequently  took  out  another  execution  under 
the  same  decree  under  which  said  property  was  sold,  for  $2,390, 
to  satisfy  the  amount  remaining  due  under  the  decree.  The 
defendants  thereupon  filed  objections  to  the  confirmation  of 
such  sale,  also  to  a  motion  to  amend  the  execution  and  the 
return  thereon,  and  also  filed  a  motion  to  quash  such  execu- 
tion. The  court  refused  to  grant  the  motion  to  quash  the 
execution,  and  ordered  it  amended  and  the  sale  thereunder  to 
be  confirmed,  and  the  defendants  appealed. 

W.  R.  Willis,  for  the  appellants. 

/.  C.  FuUerton,  and  Hamilton  and  Hamilton,  for  the  respond- 
<ent. 

Strahan,  C.  J.  The  first  question  presented  by  the  record 
is  the  sufficiency  of  the  execution  upon  which  the  sale  was 
made.     It  appears  that  there  had  been  a  previous  sale  of  all 
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the  lands  described  in  the  decree,  and  that  the  tracts  of  land 
described  in  this  writ  had  been  redeemed  by  the  judgment 
debtor;  but  the  writ  fails  to  follow  the  decree  in  every  essen- 
tial particular  except  the  names  of  the  parties.  The  power  of 
amendment  is  conceded,  and  in  most  cases  should  be  exercised 
to  support  a  title  acquired  at  such  sale;  but  it  is  still  a  power 
which  must  be  exercised  cautiously  and  in  view  of  the  facts  of 
the  particular  case.  A  few  months  previously  this  land  sold 
for  five  thousand  dollars;  at  the  sale  in  question  it  only  brought 
about  two  thousand  three  hundred  dollars.  What  caused  this 
discrepancy  does  not  appear.  It  cannot  be  claimed  that  so 
short  a  time  had  produced  any  effect  upon  the  value  of  the 
property. 

Courts  always  exercise  full  control  over  their  process  so  that 
suitors  shall  not  be  prejudiced  either  by  the  form  of  the  writ 
or  the  manner  of  its  execution:  McKee  v.  Logan,  82  Mo.  524. 
The  defects  in  this  writ  may  have  been  the  reason  why  the 
property  did  not  sell  for  as  much  as  at  the  previous  sale,  and 
if  so,  then  the  parties  were  injured  to  the  amount  of  the  differ- 
ence between  the  present  and  former  sale.  Under  this  view 
of  the  subject,  we  tliink  the  better  practice  would  have  been 
for  the  court  below  to  have  quashed  the  writ  on  the  defend- 
ant's motion  rather  than  to  have  amended  it.  This  power  of 
amendment  is  a  very  salutary  one,  but  it  ought  always  to  be 
exercised  in  furtherance  of  justice.  In  this  cause  we  have  con- 
cluded to  reverse  the  decree  appealed  from,  and  to  quash  the 
writ. 

The  other  question  raised  is  not  fully  presented  by  this  rec- 
ord. It  was  said  at  the  argument  that  the  defendant  Willis 
had  purchased  Phipps's  interest  in  this  land  before  the  decree 
of  foreclosure,  and  taken  a  deed  therefor;  but  the  fact  does  not 
appear  in  the  record.  If  it  did,  what  effect  the  fact  would 
have  upon  the  rights  of  these  parties  is  not  so  manifest:  Boyce 
V.  WriyhU  2  Abb.  N.  C.  163;  Bowers  v.  Arnoux,  33  Sup.  Ct.  N.  Y. 
530;  Teahnut  v.  Jaffray,  74  Iowa,  28;  7  Am.  St.  Rep.  466;  Hervey 
v.  Krost,  116  Ind.  268;  Clayton  v.  Ellis,  50  Iowa,  590,  But  what- 
ever the  correct  rule  may  be,  we  do  not  care  to  enter  upon  its- 
consideration  until  all  the  facts  are  before  us. 

Let  the  decree  appealed  from  be  reversed. 


Executions  —  Grounds  fob  Quashinq.  —  Executions  are  trnder  the  eon. 
trol  of  the  court,  and  if  improvidently  issued,  should  be  quashed:  HaarringUm 
r.  O'ReiUy,  9  Smedes  k  M.  216;  48  Am.  Dec.  70-4. 
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Cakes  v.  Northern  Pacific  Kailroad  Company. 

[20  Oregon,  392.1 

Carrier  of  Passengers  —  Obligation  to  Carry,  and  Liability  for 
Loss  OF  Baggage.  —  A  carrier  of  passengers  undertakes,  in  carrying  a 
passenger,  not  only  to  transport  him,  but  to  also  carry  a  reasonable 
amount  of  his  personal  baggage  as  an  incident  to  the  principal  contract, 
without  any  specific  agreement  or  separate  compensation;  and  as  to  such 
ba-gg^ge  he  is  under  the  same  liability  as  insurer  as  a  common  carrier  of 
goods  or  freight. 

Carrier  of  Passengers  —  Baggage,  What  is.  —  The  personal  baggage  of 
a  passenger  which  the  carrier  undertakes  to  transport  under  bis  con- 
tract to  carry,  and  without  extra  charge,  consists  of  such  articles  as  the 
necessity,  convenience,  comfort,  or  recreation  of  the  passenger  may  re- 
quire him  to  take  for  his  personal  use,  according  to  the  habits  or  wants 
of  the  particular  class  to  which  he  belongs,  either  with  reference  to  the 
immediate  necessities  or  the  ultimate  purpose  of  the  journey;  but  it 
does  not  include  that  which  is  carried  for  the  purpose  of  business,  such 
as  merchandise  or  the  like. 

Carrier  of  Passengers  —  Baggage,  What  does  not  Constitute.  —  Stage 
properties,  costumes,  paraphernalia,  and  advertising  matter  of  a  comedy 
company  are  not  personal  baggage,  nor  included  as  such  in  the  terms  of 
a  contract  to  carry  a  passenger,  nor  is  the  carrier  liable  for  their  loss  or 
destruction,  in  the  absence  of  negligence,  u.iless  he  has  accepted  them  as 
such  baggage. 

Carrier  of  Passengers  —  Baggage  —  Liability  for.  —  While  the  obliga- 
tion of  a  carrier  of  passengers  is  limited  to  ordinary  baggage,  yet  if  it 
knowingly  permits  a  passenger,  either  on  payment  or  without  payment 
of  an  extra  charge,  to  take  articles  as  baggage  which  are  not  properly 
such,  it  will  be  liable  for  their  loss  or  destruction,  though  without  fault. 

Dolph,  Bellinger,  Mallory,  and  Simon,  for  the  appellant. 

Jones  and  Stuart,  for  the  respondent. 

Lord,  J.  The  defendant  does  not  deny  liability  for  the  loss 
or  destruction  of  the  personal  baggage  of  the  plaintiff  and  of  the 
members  of  his  troupe,  but  it  denies  liability  for  property  other 
than  actual  personal  baggage. 

In  determining  the  question  presented  by  this  record,  it  is 
necessary  to  understand  the  nature  and  extent  of  the  obliga- 
tion which  a  carrier  of  passengers  by  rail  assumes  as  respects 
the  personal  baggage  of  the  passenger.  That  obligation  re- 
quires it  not  only  to  carry  the  passenger,  but  also  to  carry  a 
reasonable  amount  of  his  personal  baggage.  "The  carriage 
of  the  baggage  of  the  passenger,"  said  Andrews,  J.,  "  under 
reasonable  limitations  as  to  amount,  is  the  ordinary  incident 
to  the  carriage  of  the  passenger,  and  the  duty  arises  on  the 
part  of  the  company  to  carry  the  baggage  of  the  passenger  as 
incident  to  the  principal  contract,  without  any  specific  agree- 
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ment  or  separate  compensation":  Isaacson  v.  New  York  etc. 
E.  R.  Co.,  94  N.  Y.  278;  46  Am.  Rep.  142.  As  respects  such 
baggage,  a  carrier  of  passengers  is  held  to  the  same  liability 
as  a  common  carrier  of  goods.  For  its  loss  or  destruction, 
save  by  the  act  of  God  or  the  public  enemy,  it  must  respond, 
though  without  fault  on  its  part.  To  this  extent  it  is  an  in- 
surer, and  is  responsible  for  the  carriage  and  safe  delivery  of 
such  baggage,  the  same  as  goods  intrusted  to  it  as  freight. 
But  it  is  only  to  such  articles  as  may  be  legally  termed  bag- 
gage that  such  liability  attaches,  no  matter  what  may  be  the 
contents  of  the  bag  or  trunk.  As  to  what  constitutes  baggage 
in  the  legal  sense,  or  ordinary  baggage,  or  personal  baggage, 
as  commonly  used  in  England,  it  has  been  found  by  the  courts 
difficult  if  not  impossible  to  define  with  accuracy  within  the 
meaning  of  the  rule  of  the  carrier's  liability. 

"  It  is  agreed  on  all  hands,"  said  Erie,  C.  J.,  "  that  it  is  im- 
possible to  draw  any  very  well-defined  line  as  to  what  is  and 
what  is  not  necessary  or  ordinary  luggage  for  a  traveler. 
That  which  one  traveler  would  consider  indispensable  would 
be  deemed  superfluous  and  unnecessary  by  another.  But  the 
general  habits  and  wants  of  mankind  must  be  taken  to  be  in 
the  mind  of 'the  carrier  when  he  receives  a  passenger  for  con- 
veyance ":  Phelps  V.  London  &  N.  W.  Ry  Co.,  19  Com.  B.,  N.  S., 
321.  In  a  general  sense,  it  may  be  said  to  include  such  arti- 
cles as  it  is  usual  for  persons  traveling  to  take  with  them  for 
their  pleasure,  convenience,  and  comfort,  according  to  the  hab- 
its and  wants  of  the  class  to  which  they  belong.  In  Weeks  v. 
New  York  etc.  R.  R.  Co.,  9  Hun,  669,  it  is  said  that  a  passen- 
ger may  carry  with  him  "such  articles  of  necessity  and  con- 
venience as  are  usually  carried  by  passengers  for  their  personal 
use  and  comfort,  instruction  and  convenience,  or  protection." 
la  Jordan  v.  Fall  River  R.  R.  Co.,  5  Cush.  69,  51  Am.  Dec.  44, 
the  rule  is  stated  to  be  "  that  baggage  includes  such  articles 
as  are  of  necessity  or  convenience  for  personal  use,  and  such 
as  is  usual  for  persons  traveling  to  take  with  them."  In  John' 
son  V.  Stone,  11  Humph.  419,  the  court  said:  "It  is  not  prac- 
tical to  state  with  precise  accuracy  what  shall  be  included  by 
the  term  'baggage.'  It  certainly  includes  articles  of  necessity 
and  personal  convenience  usually  carried  by  passengers  for 
their  personal  use;  and  what  these  may  be  will  very  much 
depend  upon  the  habits,  tastes,  and  resources  of  the  passen- 
ger." In  Hannibal  R.  R.  Co.  v.  Swift,  12  Wall.  262,  Mr.  Justice 
Field  said  that  the  contract  to  "  carry  the  person  only  implies 
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an  undertaking  to  transport  such  a  limited  quantity  of  arti- 
cles as  are  ordinarily  taken  by  travelers  for  personal  use  and 
convenience,  such  quantity  depending,  of  course,  upon  the 
station  of  the  party,  the  object  and  length  of  his  journey,  and 
many  other  considerations." 

In  Macrow  v.  Great  Western  R'y  Co.,  L.  R.  6  Q.  B.  612, 
Cockburn,  C.  J.,  said:  "Whatever  the  passenger  takes  with 
him  for  his  personal  use  and  convenience,  according  to  the 
habits  or  wants  of  the  particular  class  to  which  he  belongs^ 
either  with  reference  to  the  immediate  necessities  or  to  the 
ultimate  purpose  of  the  journey,  must  be  considered  as 
personal  luggage.  This  would  include  not  only  articles  of 
apparel,  whether  for  use  or  ornament,  ....  but  also  the  gun- 
case  or  fishing  apparatus  of  the  sportsman,  the  easel  of  the 
artist  on  a  sketching  tour,  or  the  books  of  the  student,  and 
other  articles  of  an  analogous  character,  the  use  of  which  ie 
personal  to  the'  traveler,  and  the  taking  of  which  has  arisen 
from  the  fact  of  his  journeying.  On  the  other  hand,  the 
term  'ordinary  luggage,'  being  thus  confined  to  that  which 
is  personal  to  the  passenger  and  carried  for  his  use  and  conve- 
nience, it  follows  that  what  is  carried  for  the  purpose  of  busi- 
ness, such  as  merchandise  and  the  like,  or  for  larger  and 
ulterior  purposes,  such  as  articles  of  furniture  or  household 
goods,  would  not  come  within  the  descript^'on  of  ordinary  lug- 
gage, unless  accepted  as  such  by  the  carrier."  See  also  1  Am.  <J 
Eng.  Ency.  of  Law,  tit.  Baggage,  1042;  2  Rorer  on  Railroad^ 
988;  Hutchinson  on  Carriers,  sees.  674,  685,  686.  So  that  id 
would  seem  that  baggage,  in  the  sense  of  the  law,  may  consist 
of  such  articles  of  apparel  as  the  necessity,  convenience,  com- 
fort, or  recreation  of  the  passenger  may  require  him  to  take 
for  his  personal  use,  according  to  the  habits  or  wants  of  the 
particular  class  to  which  he  belongs,  either  with  reference  to 
the  immediate  necessities  or  the  ultimate  purpose  of  the  jour- 
ney. 

The  question  what  articles  of  property,  as  to  quantity  and 
value,  contained  in  a  trunk  may  be  deemed  baggage  within 
the  rule  is  to  be  determined  by  the  jury  according  to  the  cir- 
cumstances of  the  case,  subject  to  the  power  of  the  court  to 
correct  any  abuse:  New  York  etc.  Co.  v.  Fraloff,  100  U.  S.  24; 
Romar  v.  Maxwell,  9  Humph.  622;  Brock  v.  Gale,  14  Fla.  523; 
14  Am.  Rep.  356;  Mauritz  v.  N.  Y.  R.  Co.,  21  Am.  &  Eng. 
R.  R.  Cas.  286.  As  the  contract  of  the  carrier  of  passengers 
is  to  carry  a  reasonable  amount  of  baggage  for  the  accommo- 
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dation  of  the  passenger,  "it  follows  from  the  nature  and  object 
of  the  contract,"  as  observed  by  Appleton,  C.  J.,  "  that  the 
right  of  the  passenger  is  limited  to  the  baggage  required  for 
his  pleasure,  convenience,  and  necessity  during  the  journey": 
Wilson  V.  Grand  Trunk  R.  R.  Co.,  56  Me.  62;  96  Am.  Dec. 
435. 

Articles  of  whatever  kind  that  do  not  properly  come  within 
the  description  of  ordinary  baggage  are  not  included  within 
the  terms  of  such  contract,  nor  is  the  carrier  liable  for  their 
loss  or  destruction  in  the  absence  of  negligence.  Stage  proper- 
tieg,  costumes,  paraphernalia,  advertising  matter,  etc.,  are  not 
articles  required  for  the  pleasure  or  convenience  or  necessity 
of  the  passenger  during  his  journey,  but  are  plainly  intended 
for  the  larger  or  ulterior  purposes  of  carrying  on  the  theatrical 
business.  They  do  not  fall,  therefore,  under  the  denomi- 
nation of  baggage,  and  in  the  absence  of  negligence,  no  lia- 
bility can  arise  against  the  carrier  for  their  loss  or  destruction, 
unless  accepted  as  baggage  by  the  carrier,  and  so  the  special 
verdict  of  the  jury  found.  They  segregated  the  articles  which 
might  properly  be  termed  baggage  from  those  carried  for  the 
purposes  of  business,  and  found  separately  the  value  of  each, 
but  by  their  general  verdict  found  the  company  liable  for  the 
full  value  of  the  property,  upon  the  assumption  that  the 
trunks  and  their  contents  were  received  by  the  company  as 
baggage. 

The  bill  of  exceptions  discloses  that  the  court  charged  the 
jury,  among  other  things,  as  follows:  "There  is  another  phase 
of  this  question.  If  you  find,  from  all  the  evidence  in  the  case, 
that  these  trunks  were  brought  to  the  agent  of  the  company, 
and  their  appearance  indicated  that  they  might  not  only  con- 
tain the  personal  baggage,  in  the  strict  sense  of  the  word,  of 
the  party,  but  that  other  things  than  baggage  were  received 
without  objection,  and  no  fraud  or  concealment  was  practiced 
by  the  plaintiflF;  if  the  trunks,  on  their  face,  advertised  fully 
what  their  contents  were,  and  their  agents  received  them 
under  these  circumstances,  and  gave  checks  for  them,  and  the 
company,  through  these  agents  and  employees,  took  them  into 
its  charge  without  making  any  objection,  —  then  the  defend- 
ant is  to  be  deemed  to  have  taken  these  articles  as  baggage," 
etc.  In  substance,  the  complaint  alleges  that  the  defendant 
■was  fully  informed  of  the  contents  of  the  trunks  prior  to  their 
delivery,  and  that  the  defendant  received  and  checked  them 
as  baggage,  which  is  put  in  issue  by  the  denials  of  the  answer. 

Am.  St.  Rap..  Vol.  XXIU.  —  » 
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Although  the  bill  of  exceptions  contains  no  evidence,  nor  is 
any  certified  to  us  by  this  record,  the  issue  permitted,  and  the 
instruction  was  designed  to  meet,  the  evidence  upon  this  phase 
of  the  case.  Under  such  circumstances,  we  are  bound  to  as- 
sume that  there  was  evidence  tending  to  show  that  the  de- 
fendant had  notice  of  the  nature  of  the  property,  and  received 
it  as  baggage  for  transportation. 

In  this  view,  the  general  verdict  is  not  inconsistent  with  the 
special  findings;  for  if  the  defendant  knowingly  permitted 
the  plaintiflF  to  take  as  baggage  articles  that  would  not  come 
under  that  description,  it  is  liable  for  their  loss,  though  not 
arising  from  its  negligence.  While  it  is  true  that  passenger  car- 
riers are  not  liable  for  merchandise  and  the  like  when  packed 
up  with  a  traveler's  baggage,  if  the  baggage  be  lost,  yet  if  the 
merchandise  be  so  packed  as  to  be  obviously  merchandise  to 
the  eye,  and  the  carrier  takes  it  without  objection,  he  is  liable 
for  the  loss:  Story  on  Bailments,  sec.  499.  Thus  in  the  case 
of  Great  Northern  E'y  Co.  v.  Shepherd,  8  Ex.  30,  Parke,  B., 
said:  "If  the  plaintiff  had  carried  these  articles  exposed,  or 
had  packed  them  in  the  shape  of  merchandise,  so  that  the 
company  might  have  known  what  they  were,  and  they  had 
chosen  to  treat  them  as  personal  luggage,  and  carry  them 
without  demanding  any  extra  remuneration,  they  would  have 
been  responsible  for  the  loss.  So,  also,  upon  any  limit  in 
point  of  weight,  if  the  company  chose  to  allow  a  passenger  to 
carry  more,  they  would  be  liable."  And  in  Macrow  v.  Great 
Western  R'y  Co.,  L.  R.  6  Q.  B.  612,  Cockburn,  C.  J.,  said:  "  If 
the  carrier  permits  the  passenger,  either  on  payment  or  with- 
out payment  of  an  extra  charge,  to  take  more  than  the  regu- 
lated quantity  of  luggage,  or  knowingly  permits  him  to  tak« 
as  personal  luggage  articles  that  would  not  come  under  that 
denomination,  he  will  be  liable  for  their  loss,  though  not  aris- 
ing from  his  negligence." 

In  Sloman  v.  Great  W.  Wy  Co.,  6  Hun,  546,  Gilbert,  J., 
after  stating  and  citing  authorities  to  sustain  the  proposition 
that  railroad  companies  are  not  liable  for  the  loss  of  mer- 
chandise delivered  to  them  under  the  guise  of  baggage  for 
transportation  along  with  a  passenger,  said:  "They  are  liable 
if  they  knowingly  undertake  to  transiwrt  merchandise  in 
trunks  or  boxes  which  have  been  received  by  them  for  trans- 
portation, in  passenger  trains,  unless  the  agent  who  receives 
the  packages  for  that  purpose  violates  a  regulation  of  the  com- 
pany by  80  doing,  and  the  passenger  or  owner  of  the  goods  baa 
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notice  of  such  regulation  ";  citing  Butler  v.  Hudson  River  R.  R, 
Co.,  3  E.  D.  Smith,  571,  and  other  cases.  See  also  2  Wait's 
Actions  and  Defenses,  82.  "  Doubtless,"  said  Mitchell,  J.,  "  if 
the  carrier  had  actual  notice  of  the  nature  of  the  property,  and 
still  received  it  as  baggage,  he  would  be  liable":  Haines  y. 
Chicago  etc.  R'y  Co.,  29  Minn.  161;  43  Am.  Rep.  199.  So  in 
Texas  etc.  R'y  Co.  v.  Capps,  16  Am.  &  Eng.  R.  R.  Cas.  118,  it 
was  held  that  where  a  railroad  company,  through  its  baggage 
or  ticket  agent,  receives  articles  for  transportation  as  baggage, 
knowing  at  the  time  that  such  articles  are  not  properly  bag- 
gage, the  company  will  be  responsible  therefor  as  a  common 
carrier,  and  will  be  estopped  from  denying  that  the  same  was 
baggage:  Chicago  etc.  R.  R.  Co.  v.  Conklin,  16  Am.  &  Eng. 
R.  R.  Cas.  116;  Minter  v,  Pacific  R.  R.  Co.,  41  Mo.  503;  97 
Am.  Dec.  288.  Again,  in  Hoeger  v.  Chicago  M.  etc.  R^y  Co., 
63  Wis.  100,  53  Am.  Rep.  271,  a  traveling  agent  applied  to  a 
railroad  company  to  transport  his  sample  trunks  as  baggage, 
and  the  company,  knowing  their  contents,  received  and 
checked  them  as  baggage,  and  carried  them  as  such  on  the 
passenger  train  on  which  he  rode,  and  the  court  held  that 
both  parties  were  estopped  to  claim  that  such  trunks  were  not 
baggage,  and  to  be  treated  as  such,  and  not  as  ordinary 
freight.  So  that  while  the  obligation  of  a  carrier  of  passen- 
gers is  limited  to  ordinary  baggage,  yet  if  it  knowingly  per- 
mits a  passenger,  either  on  payment  or  without  payment  of 
an  extra  charge,  to  take  articles  as  personal  baggage  which 
are  not  properly  such,  it  will  be  liable  for  their  loss  or  de- 
struction, though  without  fault.  Now,  the  issue  invites  and 
the  instruction  indicates  that  there  was  evidence  tending  to 
prove  that  the  contents  of  the  trunks  were  fully  advertised, 
ajid  that  the  agent  of  the  defendant  knew  that  they  contained, 
besides  personal  apparel,  stage  costumes  and  properties,  and 
that  they  were  received  and  checked  as  baggage,  and  in  such 
case  the  defendant  is  liable  for  loss,  though  without  fault,  as 
the  jury  have  found  by  their  verdict,  and  the  court  aflBrmed 
by  its  judgment. 

In  this  view,  there  is  no  inconsistency  in  the  general  verdict 
with  the  special  findings,  and  the  judgment  must  be  aflSrmed. 

Carriers  of  Passengers — Obligatiox  to  Carry  and  LiABiLrrr  for 
Loss  OF  Baggage.  —  Carriers  of  passengers  are  liable  for  any  losses  occur- 
ring through  accident  to  their  baggage:  Both  v.  Buffalo  etc.  R.  R.  Co.,  34 
N.  Y.  548;  90  Am.  Dec.  734,  and  note.  Passenger  carriers  are  liable  for  bag- 
gage of  passengers  as  common  carriers:  Dibble  v.  Brown,  12  Ga.  217;  56  Am. 
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Dec.  460,  and  note;' Shaw  v.  Northern  P.  R.  R.  Co.,  40  Minn.  144;  Stajibr, 
Kendrick,  121  Ind.  226;  Peterson  v.  Chicago  etc.  R'y  Co.,  80  Iowa,  92;  Coakerj^ 
V,  Nagle,  83  Ga.  697;  Oeorgia  etc  R.  R.  Co.  v.  Tliompson,  86  Ga.  327. 

CARRiERa  OF  Passknoers  —  Baggage,  What  is  and  What  is  not.  — 
A  contract  to  carry  the  baggage  of  a  passenger  includes  only  such  articles  a*- 
are  carried  by  him  for  his  personal  use  and  convenience,  according  to  thfr 
wants  and  habits  of  persons  of  his  class,  either  with  reference  to  his  immedi- 
ate wants  or  the  ultimate  object  of  the  journey:  Metz  v.  California  etc.  R.  R. 
Co.,  85  Cal.  329;  20  Am.  St.  Rep.  228,  and  note.  Merchandise  is  not  bag- 
gage: Norfolk  etc  R.  R.  Co.  v.  Irvine,  85  Va.  217;  Hamburg  etc.  Packet  Co. 
V.  Gattman,  127  IlL  59S.  Money  is  not  baggage:  Hilli$  v.  Chicago  etc  R'y- 
Co.,  72  Iowa,  228. 
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[20  OREaON,  410.] 

Assignment  of  Moneys  to  Become  Dpk  —  Enforcement  of,  in  Equitt.  — 
An  assignment  by  a  city  contractor  of  his  right  to  receive  warrants  sub- 
sequently to  become  due  for  work  done  on  the  streets  vests  an  equitable- 
interest  therein  in  the  assignee,  which  will  be  enforced  in  equity  by  di- 
recting the  delivery  of  such  warrants  to  him  when  they  are  issued. 

Assignment  of  Moneys  to  Become  Due  from  City—  Officer  may  Becomb- 
As-siONEB.  —  The  president  of  a  city  council  may  become  the  assignee  of 
warrants  to  be  subsequently  issued  and  paid  by  the  city  for  work  already 
done  on  its  streets,  even  though  the  statute  provides  that  "no  member 
of  the  common  council  shall  be  interested  in  any  contract  or  job  the  ex- 
penses of  which  are  paid  out  of  the  city  treasury." 

Assignment  of  Moneys  to  Become  Due  —  Rights  of  Assignee.  —  Wherfr 
one  of  two  joint  contractors  assigns  his  portion  of  warrants  to  become- 
due  for  work  done  by  them,  the  portion  assigned  will  not  be  taken  from 
the  assignee,  and  turned  over  to  the  other  joint  contractor,  to  indemnify 
him  against  a  possible  claim  of  a  creditor  of  the  assignor  who  may  seek, 
to  hold  the  contractors  as  partners. 

Action  by  Stott,  as  assignee,  to  recover  on  certain  city  war- 
rants. The  defendant  Franey  and  one  Woods  jointly  con- 
tracted with  a  city  to  do  certain  grading,  and  to  construct 
certain  cross  and  side  walks  on  certain  streets.  They  agreed 
to  do  certain  specified  portions  of  such  work  without  sharing: 
profits  and  losses.  Woods  completed  his  part  of  the  work^ 
and  assigned  to  plaintiff  all  warrants  to  be  issued  by  the  city 
to  Franey  and  Woods  for  laying  cross  and  side  walks  on  cer- 
tain blocks  therein.  At  the  time  the  warrants  were  issued  by 
the  city,  and  at  the  request  of  Franey  and  Woods,  the  war- 
rants were  issued  separately  for  the  grading  and  for  the  cross 
and  side  walks.  The  warrants  issued  for  the  former  work 
were  delivered  to  Franey  as  his  compensation  therefor,  while 
the  warrants  for  the  latter  work,  being  the  ones  now  in  dis* 
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Y)ute,  were  intended  for  Woods,  as  his  compensation  for  his 
part  of  the  work.  It  was  also  sought  in  this  suit  to  enjoin  an 
notion  at  law,  commenced  by  Franey  in  the  name  of  Woods 
and  Franey,  to  recover  the  warrants  in  dispute.  Judgment 
for  plaintiff,  and  defendant  Franey  appealed. 

R.  Citron  and  James  Gleason,  for  the  appellants. 

John  H.  Hall  and  W.  E.  Showers,  for  the  respondent. 

Strahan,  C.  J.  Upon  the  argument  of  this  cause  several 
•objections  were  made  to  the  plaintiff's  right  to  maintain  this 
«uit,  which  will  be  separately  noticed  so  far  as  may  be  neces- 
sary to  a  proper  disposition  of  this  cause. 

1.  It  is  first  claimed  by  the  appellant  that  this  suit  cannot 
he  maintained,  for  the  reason  its  object  is  purely  legal,  —  that 
is,  to  recover  the  possession  of  the  warrants  in  controversy; 
but  this  objection  overlooks  one  element  in  the  plaintiff's  case. 
At  the  time  of  the  assignment  of  the  warrants  they  were  not 
in  existence,  and  such  assignments  therefore  could  not  create 
&  strictly  legal  title.  At  most  it  could  only  create  an  equity; 
that  is,  a  right  or  interest  over  which  courts  of  equity  have 
been  accustomed  to  exercise  jurisdiction,  and  in  proper  cases, 
to  protect  and  make  effectual,  according  to  the  intention  and 
riglits  of  the  parties.  The  principle  is  stated  in  1  Pomeroy's 
Eq.  Jur.,  sec.  168,  as  follows:  "  The  assignee  of  an  expectancy, 
possibility,  or  contingency  acquired  at  once  a  present  equitable 
right  over  the  future  proceeds  of  the  expectancy,  possibility, 
or  contingency,  which  was  of  such  a  certain  and  fixed  nature 
that  it  was  sure  to  ripen  into  an  ordinary  equitable  property 
right  over  those  proceeds  as  soon  as  they  came  into  existence 
by  a  transformation  of  the  possibility  or  contingency  into  an 
interest  in  possession.  There  was  an  equitable  ownership  or 
property  in  abeyance,  so  to  speak,  which  finally  changed  into 
an  absolute  property  upon  the  happening  of  the  future  event. 
Equity  permitted  the  creation  and  transfer  of  such  an  owner- 
ship." After  stating  the  effect  of  modern  legislation  upon  this 
rule,  the  learned  author  continues:  '*  Whatever  may  be  the 
effect  of  these  statutes  in  abridging  or  rather  in  removing 
occasion  for  the  jurisdiction  of  equity,  it  is  plain  that  the  ju- 
risdiction must  still  exist  in  the  cases  where  a  thing  in  action 
or  demand,  purely  equitable  in  its  nature,  is  assigned,  and 
where  the  assignment  itself  is  equitable,  that  is,  does  not  op- 
erate as  an  assignment  at  law,  and  where  any  species  of  pos- 
sibility or  expectancy,  not  within  the  scope  of  the  statutes,  is 
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transferred.''  J^nd  2  Am.  Law  Reg.,  N.  S.,  527,  recognizes  this 
rule  of  law.  This  ancient  head  of  equity  jurisdiction  is  not 
destroyed  by  any  statute  that  I  am  aware  of,  and  must  there- 
fore still  exist,  and  I  think  the  case  made  by  the  plaintiff  falls 
precisely  within  it.  The  fact  that  the  plaintiff  sought  to  en- 
join the  action  at  law  in  no  way  impairs  the  jurisdiction  of 
equity.  It  is  manifest  that  the  complaint,  or  that  part  of  it 
which  seeks  to  lay  a  foundation  for  an  injunction,  is  wanting 
in  fullness  and  particularity  of  statement;  but  as  we  have 
Been,  the  complaint  would  still  be  sufficient  on  the  other 
ground  suggested,  if  all  relating  to  the  injunction  were  stricken 
out. 

2.  At  the  time  the  plaintiff  took  the  assignments  of  these 
warrants  he  was  president  of  the  common  council  of  the  city 
of  East  Portland,  and  it  is  claimed  that  by  reason  of  a  partic- 
ular provision  of  the  charter  of  the  city,  he  could  acquire  no 
title  to  such  warrants.  The  provision  is  as  follows:  "No 
member  of  the  common  council  or  any  officer  of  the  city  shall 
be  interested  in  any  contract  or  job  the  expenses  of  which  are 
paid  out  of  the  city  treasury":  Laws  1885,  314.  This  is  a 
wise  and  proper  provision,  and  if  we  could  see  that  the  assign- 
ment of  these  warrants  to  the  plaintiff  made  him  interested 
in  the  job,  within  the  meaning  of  this  prohibition,  it  would  be 
our  plain  duty  to  turn  him  out  of  court  without  any  kind  of 
redress.  But  here  the  evidence  shows  that  the  contract  was 
completely  executed  before  the  assignment.  All  the  contrac- 
tors were  to  do  had  been  performed,  and  what  the  plaintiff  did 
was  to  take  -an  assignment  which  entitled  him  to  receive 
Woods's  part  of  the  warrants.  This  fact  does  not  bring  the 
plaintiff  within  the  purpose  of  this  inhibition,  or  within  the 
letter  of  the  statute. 

3.  The  defendant  Franey  does  not  claim  to  own  these 
warrants,. but  his  contention  is,  that,  the  contract  being  joint, 
Woods  bought  lumber  for  side  and  cross  walks,  and  is  still  in- 
debted therefor,  and  that  a  claim  is  being  made  against  him 
for  payment,  and  that  Woods's  creditor  seeks  to  charge  him  as 
a  partner.  Woods  and  Franey  not  being  partners,  Woods 
could  do  no  act  that  would  charge  Franey  as  a  partner  or  in 
any  manner  render  him  liable  on  Woods's  account,  without- 
his  own  acquiescence  or  consent,  and  the  fact  that  some  per- 
son may  set  up  a  claim  against  Franey,  which,  so  far  as  ap- 
pears, is  without  foundation,  would  furnish  no  reason  for  tak- 
ing these  warrants,  for  which  the  plaintiff  and  Hall  Brothers- 
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have  paid  a  full  consideration,  and  turn  them  over  to  Franey 
to  indemnify  him  against  such  a  possibility. 

We  think  the  decree  of  the  court  below  is  right,  and  the 
Bame  is  affirmed.  

Assignment  of  an  Expectancy  —  ENroiiCEMENT  in  Equitt. —  Equity  will 
uphold  assignments  of  contingent  interests  or  expectancies  and  things  resting 
in  a  mere  possibility,  if  fairly  made  and  not  against  public  policy:  Pattereon 
V.  Caldwell,  124  Pa.  St.  455;  10  Am.  St.  Kep.  598,  and  note.  The  undivided 
part  of  a  demand  may  be  assigned  and  transferred:  Whittemore  v.  Judd  etc.  Co., 
124  N.  Y.  565;  21  Am.  St.  Rep.  708,  and  note.  A  contract  to  buy  and  sell  fruit 
to  be  raised  on  a  certain  place  for  a  number  of  years  to  come  maybe  assigned: 
Cutting  etc.  Co.  v.  Packers"  Ex.,  86  Cal.  574;  21  Am.  St.  Rep.  63,  and  note. 
Moneys  to  become  due  may  be  assigned:  Norton  v.  Whitehead,  84  Cal.  263; 
18  Am.  St.  Rep.  172,  and  note.  An  assignee  of  a  part  of  a  debt  acquires 
a  right  of  action  in  equity  against  the  debtor:  Harris  County  v.  Campbell,  68 
Tex.  22;  2  Am.  St.  Rep.  467,  and  extended  note;  Schleeman  v.  Bowlin,  36  Minn. 
198.  A  claim  for  services  to  be  performed  under  a  contract  may  be  assigned: 
Adler  v.  Kansas  City  etc.  R.  R.  Co.,  92  Mo.  242;  Provencher  v.  Brooks,  64 
N.  H.  479.  The  right  to  make  and  vend  a  certain  article  in  a  prescribed  ter- 
ritory maj'  be  assigned:  Spence  v.  Smith,  101  N.  C.  234.  Contracts  are  as- 
signable: Kingsbury  v.  BuitHI,  151  Mass.  199.  An  assignment  of  his  estate  in 
expectancy  by  the  heir  is  fraudulent  and  void  as  to  existing  creditors:  Read 
V.  AJosby,  87  Tenn.  759. 
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Secondart  Evidence  ov  Contents  of  Writings  is  admitted  on  the  theory 
that  the  original  cannot  be  produced  by  the  party  by  whom  the  evidence 
is  offered,  within  a  reasonable  time,  by  the  exercise  of  reasonable  dili- 
gence. 

Secondary  Evidence  op  Writing  —  Reasonable  Diligence  to  Procurb 
Original.  —  A  party  seeking  to  introduce  secondary  evidence  of  a 
writing  alleged  to  be  lost  or  destroyed  must  show  that  he  has  in  good 
faith  exhausted,  in  a  reasonable  degree,  all  sources  of  information  and 
means  of  discovery  which  the  nature  of  the  case  would  naturally  suggest, 
and  which  were  accessible  to  him. 

Secondary  Evidence  of  Writing.  —  Degree  of  Diligence  Required  in 
any  case,  in  an  effort  to  produce  an  original  document  alleged  to  be  lost 
or  destroyed,  in  order  that  secondary  evidence  of  its  contents  may  be 
admissible,  depends  upon  the  character  and  importance  of  the  document, 
the  purpose  for  which  it  is  expected  to  be  used,  and  the  place  where  a 
paper  of  that  kind  might  naturally  be  supposed  to  be  found.  If  the 
document  is  valuable  and  important,  a  more  diligent  search  is  required 
than  if  it  is  of  little  or  no  value,  and  so  the  purpose  for  which  it  is  proposed 
to  use  it  has  an  important  bearing  in  determining  the  degree  of  diligence 
required. 

fiscoNUARY  Evidence  of  Writing  Outside  of  State.  —  Where  the  de- 
fense is  based  upon  an  alleged  contract  in  writing,  the  execution  and  con- 
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tents  of  which  are  denied,  proof  that  it  is  in  the  possession  of  a  persoa 
outside  the  state  will  not  admit  secondary  evidence  of  its  contents,  ia 
the  absence  of  proof  that  proper  effort  has  been  made  to  obtain  the  origi* 
nal  in  the  place  where  it  would  be  most  likely  to  be  found. 

Action  to  recover  the  value  of  household  goods  alleged  to 
have  been  lost  by  defendant  in  transit.  The  defendant  ad- 
mitted the  loss  of  the  goods  while  in  its  hands  as  a  connecting 
carrier,  but  claimed,  as  a  defense,  that  the  goods  were  shipped 
under  a  contract  that  if  the  goods  were  totally  lost  while  in 
transit,  the  carrier  in  whose  hands  they  were  at  the  time 
should  be  liable  only  to  the  extent  of  five  dollars  per  hundred- 
weight on  the  goods  lost.  The  defendant  also  claimed  that 
the  goods  were  shipped  under  a  contract  for  reduced  rates  of 
freight,  in  consideration  of  which  plaintiff  agreed  to  release 
any  and  all  carriers  for  loss  or  damage  to  the  goods  while  in 
transit.  The  plaintiff  denied  the  execution  of  the  contract 
and  release,  but  at  the  trial,  defendant  introduced  evidence 
tending  to  show  its  execution  by  plaintiff;  that  it  was  exe- 
cuted- in  duplicate,  one  copy  attached  to  the  bill  of  lading, 
while  the  agent  of  the  original  carrier,  at  Nunica,  Michigan, 
forwarded  the  other  to  traffic  manager  of  that  road  at  Chicago, 
Illinois.  The  defendant  then  called  its  claim  clerk  at  Port- 
land, Oregon,  who  testified  that  he  had  telegraphed  to  the 
claim  agent  of  defendant  at  St.  Paul,  Wisconsin,  to  ascertain 
if  a  release  had  been  made  on  plaintiff's  goods  shipped  from 
Nunica,  and  if  so,  to  send  the  original;  that  he  had  received  a 
reply  that  the  office  of  the  traffic  manager  at  Chicago  had  been 
searched,  and  that  the  release  could  not  be  found;  that  the  re- 
lease had  never  been  in  his  office  at  Portland,  and  that  no 
release  was  attached  to  the  way-bill  when  it  reached  its  desti- 
nation. The  defendant  then  offered  the  deposition  of  the 
agent  at  Nunica  to  show  the  contents  of  the  release,  but  the 
court  refused  to  admit  such  secondary  evidence  of  its  contents, 
and  from  this  ruling  the  defendant  appealed. 

Dolph,  Bellinger,  Mallory,  and  Simon,  for  the  appellant. 

J.  N.  Teal  and  Sanderson  Reed,  for  the  respondent. 

Bean,  J.  By  section  691,  Hill's  Code,  it  is  provided  that 
"  there  shall  be  no  evidence  of  the  contents  of  a  writing  other 
than  the  writing  itself,  except  in  the  following  cases:  .... 
2.  When  the  original  cannot  be  produced  by  the  party  by 
whom  the  evidence  is  offered,  in  a  reasonable  time,  with  proper 
diligence,  and  its  absence  is  not  owing  to  his  neglect  or  default." 
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This  section  is  a  declaration  of  the  common-law  rule.  The 
theory  upon  which  secondary  evidence  of  the  contents  of  a 
writing  is  admitted  is,  that  the  original  writing  cannot  be  pro- 
duced by  the  party  by  whom  the  evidence  is  offered,  within  a 
reasonable  time,  by  the  exercise  of  reasonable  diligence.  The 
question  is  always  one  of  diligence  in  the  effort  to  procure  the 
original.  No  precise  rule  has  been  or  can  be  laid  down  as  to 
what  shall  be  considered  a  reasonable  effort,  but  the  party 
alleging  the  loss  or  destruction  of  the  document  is  expected 
to  show  "  that  he  has  in  good  faith  exhausted  in  a  reasonable 
degree  all  the  sources  of  information  and  means  of  discovery 
which  the  nature  of  the  case  would  naturally  suggest,  and 
which  were  accessible  to  him":  1  Greenl.  Ev.,  sec.  558;  Simp- 
son V.  Dall,  3  Wall.  460;  Johnson  v.  Arnwine,  42  N.  J.  L.  451 ;  36 
Am.  Rep.  527;  Kelsey  v. -Hanmer,  18  Conn.  311.  Thus  in  Mar- 
iner V.  Saunders,  5  Gilm.  117,  the  court  says:  "From  the  na- 
ture of  the  subject,  there  is  some  difficulty  in  laying  down  a 
general  rule  defining  the  extent  and  vigilance  of  the  search 
which  a  party  must  make  before  the  court  may  conclude  that 
the  paper  is  destroyed  or  lost.  As  a  general  rule,  however,  we 
may  say  that  when,  from  the  ownership,  nature,  or  object  of  a 
paper,  it  has  properly  a  particular  place  of  deposit,  or  where, 
from  the  evidence,  it  is  shown  to  have  been  in  a  particular 
place  or  in  particular  hands,  then  that  place  must  be  searched 
by  the  witness  proving  the  loss,  or  the  person  produced  into 
whose  hands  it  has  been  traced.  The  extent  of  the  search  to 
be  made  in  such  place  or  by  such  person  must  depend  in  a 
great  degree  upon  the  circumstances.  Ordinaril}',  it  is  not 
sufficient  that  the  paper  is  not  found  in  its  usual  place  of  de- 
posit, but  all  papers  in  the  office  or  place  should  be  examined. 
On  the  whole,  the  court  must  be  satisfied  that  the  paper  is 
destroyed  and  cannot  be  found.  It  is  true  the  party  need  not 
search  every  possible  place  where  it  might  be  found,  for  then 
the  search  might  be  interminable;  but  he  must  search  every 
place  where  there  is  a  reasonable  probability  that  it  may  be 
found."  This  rule  is  founded  on  reason  and  justice,  and  to 
require  any  less  degree  of  diligence  would  be  to  defeat  the 
object  of  reducing  agreements  to  writing.  As  was  said  in  Ran- 
kin  v.  Crow,  19  111.  629:  "The  party  wishing  to  avail  himself 
of  the  benefit  of  such  secondary  evidence  should  be  required 
to  make  at  least  the  same  effort  that  it  is  expected  the  party 
would  make  if  he  were  to  lose  the  benefit  of  the  evidence  if  the 
instrument  were  not  found." 
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The  degree  of  diligence  which  shall  be  considered  necessary 
in  any  case  will  depend  upon  the  character  and  importance 
of  the  document,  the  purposes  for  which  it  is  expected  to  be 
used,  and  the  place  where  a  paper  of  that  kind  may  naturally 
be  supposed  to  be  found.  If  the  document  be  a  valuable  and 
important  one,  which  the  owner  would  be  likely  to  preserve,  a 
more  diligent  search  will  be  required  than  if  the  document  i» 
of  little  or  no  value.  The  purposes  for  which  it  is  proposed 
to  use  it  on  the  trial  will  also  have  an  important  bearing  in. 
determining  the  degree  of  diligence  required.  If  the  cause 
of  action  or  defense  is  founded  on  the  supposed  writing,  the 
party  offering  the  evidence  will  be  required  to  show  a  greater 
degree  of  diligence  in  the  attempt  to  produce  the  original 
than  if  it  is  desired  to  be  used  as  evidence  in  some  collateral 
matter.  The  proof  of  search  and  proof  of  loss  required  is 
always  proportionate  to  the  character  and  value  of  the  paper 
supposed  to  be  lost:  American  Life  Ins.  Co.  v.  Bosenagle,  77 
Pa.  St.  507. 

The  existence  and  contents  of  the  supposed  contract,  a» 
well  as  the  claim  of  defendant  based  upon  it,  is  denied  by 
the  plaintiff  in  the  case  at  bar.  The  issue  thus  being  joined^ 
its  execution  and  contents  were  very  material  to  defendant 
in  establishing  its  defense.  Indeed,  defendant  seeks  to  ex- 
empt itself  from  liability  solely  by  reason  of  this  contract. 
It  admits  having  received  as  a  common  carrier  plaintiff's 
goods,  and  that  while  in  its  possession  they  were  destroyed,, 
but  it  seeks  to  escape  liability  by  virtue  of  this  contract.  It 
then  became  of  the  utmost  importance  to  both  plaintiff  and 
defendant  that  the  original  contract,  if  such  a  contract  was 
made  at  all,  be  produced  on  the  trial,  so  that  there  might  be 
no  controversy  as  to  its  contents,  and  that  the  court  might 
declare  its  legal  effect  to  the  jury.  Before  defendant  should 
be  permitted  to  give  secondary  evidence  of  its  contents,  it 
should  prove  that  it  had  exercised  the  utmost  diligence  to 
procure  the  original  {Smith  v.  Cox,  9  Or.  327),  and  this  it 
failed  to  do.  No  competent  evidence  whatever  was  offered 
to  prove  any  search  in  the  office  of  the  traffic  manager  at 
Chicago,  where  it  was  shown  the  document  was  most  likely 
to  be  found.  All  that  the  witness  Watts  said  about  the  sup- 
posed search  was  clearlj'  hearsay,  and  incompetent  evidence: 
Lawrence  v.  Fulton,  19  Cal.  683.  It  did  not  in  any  way  tend 
to  prove  that  any  effort  had  been  made  in  the  Chicago  office 
to  find  the  original  paper.     The  testimony  of  the  traffic  man- 
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ager,  or  some  person  in  his  office  having  the  custody  of  such 
papers,  should  have  been  had,  or  some  proper  effort  made  to 
obtain  it,  showing  what  effort,  if  any,  had  been  made  to  find 
the  original.  Indeed,  counsel  for  defendant  did  not  seriously 
contend  that  it  had  brought  itself  within  the  rule  concerning 
the  admission  of  secondary  evidence,  if  proof  of  the  loss  of 
the  original  is  required,  but  he  claimed  tliat  all  that  yvas 
necessary  for  defendant  to  do  was  to  show  that  the  original 
was  in  the  possession  of  a  person  outside  of  this  state,  and 
that  no  further  proof  was  required;  that  when  it  showed 
that  the  original  contract  was  in  Chicago,  it  was  entitled  to 
give  secondary  evidence  of  its  contents  without  further  proof; 
and,  in  support  of  his  position,  cites  the  following  authorities: 
Burton  v.  Driggs,  20  Wall.  134;  Gordon  v.  Searing,  8  Cal.  49; 
Beattie  v.  Hilliard,  55  N.  H.  428;  Brown  v.  Wood,  19  Mo- 
475;  Shepard  v.  Giddings,  22  Conn.  282;  Ralph  v.  Brown,  3 
Watts  &  S.  395;  Gordon  v.  Tweedy,  74  Ala.  232;  49  Am.  Rep. 
813. 

The  broad  doctrine  is  stated  in  these  authorities  that  if 
books  or  papers  necessary  as  evidence  in  a  court  in  one  state 
be  in  the  possession  of  a  person  living  in  another  state,  sec- 
ondary evidence,  without  further  showing,  may  be  given  to 
prove  the  contents  of  such  papers.  As  we  have  already  said 
in  effect,  each  case  must  largely  depend  on  its  own  particular 
circumstances  as  to  what  showing  is  sufficient  in  order  to 
admit  secondary  evidence  of  the  contents  of  a  writing,  and 
the  language  used  in  the  cases  above  cited  must  be  inter- 
preted in  the  light  of  the  facts  of  each  case.  None  of  these 
cases  goes  so  far  as  to  hold  that  where  a  defendant  relies 
upon  the  contents  of  a  writing  to  exempt  himself  from  lia- 
bility, and  both  the  execution  and  contents  of  the  supposed 
writing  are  denied,  and  the  alleged  writing  is  shown  to  be  in 
the  possession  of  a  person  outside  of  the  state,  that  secondary 
evidence  of  the  contents  of  such  writing  is  admissible  unless 
an  effort  is  made  to  produce  it.  And  besides,  the  doctrine 
stated  in  these  authorities  is  denied  by  authorities  of  equal 
weight,  and  even  by  some  of  the  same  courts.  Thus  in  Turner 
V,  Yates,  16  How.  14,  it  was  held  that  proof  that  an  invoice  of 
goods  was  in  London  was  not  a  sufficient  showing  to  admit 
secondary  evidence  of  its  contents  in  the  circuit  court  of  the 
United  States  for  the  district  of  Maryland,  the  court  saying: 
"  If  the  paper  was  in  the  hands  of  the  consignees  in  London^ 
secondary  evidence  was  not  admissible.     If  as  parties,  they 
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were  entitled  to  notice  to  produce  the  paper;  if  as  third 
persons,  their  depositions  should  have  been  taken,  or  some 
proper  attempt  made  to  obtain  it":  Wood  v.  Cullen^  13  Minn. 
394;  Dickinson  v.  Breeden,  25  111.  186;  McGregor  v,  Mont- 
gomery, 4  Pa.  St.  237;  Wharton  on  Evidence,  sec.  130.  The 
rule  laid  down  in  the  authorities  just  cited,  we  think,  is 
founded  on  reason  and  justice,  and  imposes  no  hardship  on 
the  defendant.  By  defendant's  own  showing,  the  last  known 
place  of  deposit  of  the  contract  it  claims  plaintiff  executed 
was  in  the  oflTice  of  the  traffic  manager  in  Chicago;  and  the 
law  provides  an  easy  and  simple  method  of  taking  the  depo- 
sition of  a  witness  residing  out  of  the  state;  and  his  deposi- 
tion should  have  been  taken,  or  some  proper  effort  made  to 
obtain  it.  The  fact  that  the  person  to  whose  possession  the 
paper  was  traced  resided  out  of  the  state  did  not  excuse  de- 
fendant from  a  diligent  effort  to  procure  it. 

Judgment  of  the  court  below  is  therefore  affirmed. 


Secondary  Evidencb  of  the  Contents  of  Writings.  —  Before  sec- 
ondary evidence  of  the  contents  of  a  written  instrument  can  be  received,  it 
is  necessary  to  prove  the  existence  and  genuineness  of  the  original:  Oliver 
▼.  Persona,  30  Ga.  391;  76  Am.  Dec.  657;  Calhoun  v.  Calhoun,  81  Ga.  91; 
Stocking  v.  St.  Paul  T.  Co.,  39  Minn.  410;  Gunther  v.  Bennett,  72  Md.  385; 
that  the  original  is  lost  or  destroyed:  Bell  v.  Byerson,  11  Iowa,  233;  77  Am. 
Dec.  142;  Fresno  Canal  Co.  v.  Dunbar,  80  Cal.  531;  Coffing  v.  Carnahan,  122 
Ind.  427;  Smith  v.  Brawn,  151  Mass.  338;  Lyoiis  v.  Van  Qorder,  77  Iowa, 
600;  Woods  v.  Burke,  67  Mich.  674;  or  without  the  jurisdiction  of  the  court: 
Knickerbocker  v.  Wilcox,  83  Mich.  200;  21  Am.  St.  Rep.  595;  Woods  v,  Burke, 
67  Mich.  674;  Harvey  v.  Edem,  69  Tex.  420;  or  that  it  is  in  the  possession 
of  the  adverse  party,  who  refuses  to  produce  it:  Jones  v.  Robinson,  11  Ark. 
504;  54  Am.  Dec.  212;  Johnson  v.  Johnson,  70  Mich.  66;  Oafford  v.  American 
etc  Co.,  77  Iowa,  736;  and  that  the  party  himself  used  diligence  to  procure 
the  original,  but  is  unable  to  do  so:  Commonwealth  v.  Jeffries,  7  Allen,  548; 
83  Am.  Dec.  712;  Tanner  v.  Hall,  89  Ala.  628;  Burks  v.  Bragg,  89  Ala.  204; 
Coffing  v.  Carnahan,  122  Ind.  427;  Potoell  v.  Wallace,  44  Kan.  656;  Shouler 
Y.  Bonander,  80  Mich.  531.  See  also  Georgia  P,  B'y  Co.  v.  Strickland,  80 
Ga.  776;  12  Am.  St  Rep.  282,  and  note. 
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State  v.  Jarvis. 

[20  Oregon,  437.] 

Cbthinal  Law  —  IiicassT  —  Evidence.  — On  the  trial  of  a  charge  of  incest^ 
evidence  as  to  violence  used  in  the  commission  of  the  crime  charged  i* 
inadmissible. 

Ckimimal  Law  —  Incest  —  Rape  —  Evidence. — Rape  and  incest  are  two 
distinct  crimes,  and  while  evidence  of  the  violence  used  in  the  com- 
mission of  the  former  is  admissible,  such  evidence  is  not  admissible 
under  an  indictment  charging  the  latter  crime  alone. 

Criminal  Law  —  Rape  —  Incest.  —  Rape  by  forcible  ravishment,  and  incest, 
cannot  be  committed  by  the  same  act,  as  incest  is  accomplished  by  the 
concurring  assent  of  two  persons,  while  rape  is  committed  through  the 
impelling  will  of  one. 

Cbihinal  Law  —  Incest  —  Rape  —  Evidence.  —  Evidence  showing  the  com- 
mission of  rape  will  not  sustain  a  conviction  under  an  indictment  char* 
ging  incest  alone. 

Criminal  Law  —  Incest — Evidence.  — One  charged  with  incest  cannot  be 
convicted  on  the  uncorroborated  evidence  of  the  prosecutrix  alone. 

Criminal  Law  —  Incest.  — Indictment  charging  incest  must  allege  thai 
the  act  charged  was  the  joint  act  of  both  parties. 

Alfred  F.  Sears,  for  the  appellant. 

W.  T.  Hume,  for  the  respondent. 

Bean,  J.  In  State  v.  Jarvis,  18  Or.  360,  this  defendant  had 
heen  convicted  of  incest  under  an  indictment  charging  hin> 
with  both  the  crimes  of  rape  and  incest,  but  this  court  re- 
versed the  judgment,  on  the  ground  that  the  conviction  was 
had  on  the  uncorroborated  testimony  of  the  prosecutrix,  who 
was  an  accomplice  in  the  commission  of  the  crime.  After  the 
case  was  remanded  to  the  court  below,  it  would  seem,  another 
indictment  was  found  against  the  defendant,  charging  him 
with  the  crime  of  incest  alone,  upon  which  he  was  tried  and 
convicted,  from  which  he  appeals.  The  first  assignment  of 
error  necessary  to  notice  is  in  the  admission  of  the  testimony 
of  Mrs.  Dr.  Murray.  The  testimony  of  this  witness  was  to 
the  eflFect  that  three  or  four  or  five  years  before  the  trial  in  the 
court  below,  she  was  consulted  professionally  by  the  prosecu- 
trix, whom,  on  an  examination,  she  found  suffering  from  some 
irritation  of  the  vagina,  caused  by  some  recent  violence.  This 
evidence  was  clearly  irrelevant.  It  did  not  in  any  way  tend 
to  prove  the  guilt  of  this  defendant.  It  is  possible  the  evi- 
dence might  have  been  competent  had  the  charge  against 
defendant  been  rape,  and  not  incest.  It  could  only  be  compe- 
tent under  the  theory  that  the  prosecutrix  had  been  forcibly 
ravished;  but  when,  as  in  this  case,  the  crime  charged  is  incest,.. 
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it  could  in  no  way  tend  to  prove  that  defendant  was  guilty  as 
charged.  Rape  and  incest  are  two  distinct  crimes,  and  what 
would  be  competent  evidence  in  the  one  would  not  in  the 
other.  What  has  already  been  said  requires  the  reversal  of 
this  case;  but  there  was  another  question  raised  in  the  argu- 
ment, which  it  is  proper  for  us  to  consider,  in  view  of  the 
probability  of  another  trial  in  the  court  below. 

In  the  case  of  State  v.  Jarvis,  18  Or.  360,  in  which  this 
appellant  was  defendant,  it  was  held  that  "  in  a  trial  for  the 
crime  of  incest,  the  party  to  the  crime  not  on  trial  is  an  ac- 
complice, and  the  other  party  cannot  be  convicted  on  her  evi- 
dence, unless  she  be  corroborated  by  such  other  evidence  as 
tends  to  connect  the  defendant  with  the  commission  of  the 
crime." 

It  is  admitted,  in  the  case  at  bar,  that  the  conviction  was 
had  upon  the  uncorroborated  testimony  of  the  prosecutrix,  but 
it  is  sought  to  avoid  the  rule  announced  in  the  case  above 
cited,  by  claiming  that  she  was  compelled  by  force  and  threats 
to  submit  to  the  embraces  of  defendant,  and  was  not,  there- 
fore, a  willing  participant  in  the  commission  of  the  crime,  and 
not  an  accomplice.  The  prosecutrix  testified  that  the  inces- 
tuous intercourse  commenced  in  1884,  when  she  was  sixteen 
years  old,  and  continued  as  often  as  twice  a  week,  and  some- 
times oftener,  until  April,  1889;  that  at  no  time  did  she  will- 
ingly consent,  but  was  compelled  by  force  to  submit;  that  at 
one  time  defendant  pointed  a  pistol  at  her,  and  said  he  would 
kill  her  if  she  refused;  at  another  time  he  threatened  her  with 
an  ax;  and  at  another,  with  a  board;  that  she  did  not  com- 
plain to  any  one,  because  defendant  said  he  would  shoot  her  if 
she  told  anybody  about  the  matter.  It  was  argued  for  the  ap- 
pellant that  the  crime  of  incest  requires  the  concurring  as- 
sent of  both  parties,  and  that  under  the  facts  in  this  case 
defendant  was  guilty  of  rape,  if  guilty  of  any  crime,  and  could 
not  be  convicted  of  the  crime  of  incest.  The  crime  of  incest 
was  not  indictable  at  common  law,  but  is  so  only  by  statute: 
4  Bla.  Com.  64;  Bishop  on  Statutory  Crimes,  sec.  728.  To  the 
statute  alone,  then,  must  we  look  for  a  definition  of  the  crime 
and  for  a  solution  of  the  question  in  this  case.  By  section 
1873,  Hill's  Code,  it  is  provided:  "  If  any  persons  being  within 
the  degrees  of  consanguinity  within  which  marriages  are  pro- 
hibited by  law  shall  intermarry  with  each  other,  or  shall 
commit  adultery  or  fornication  with  each  other,  such  persons, 
or  either  of  them,  upon  conviction  thereof,  shall  be  punished," 
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€tc.  It  will  be  noticed  that  the  language  of  the  statute  is 
'  with  each  other,"  which  necessarily  implies  a  concurrent  act, 
and  the  consent  of  both  parties.  If  one  of  the  parties  is  com- 
pelled by  force  to  submit  to  the  act,  there  can  be  no  consent 
of  such  party,  and  the  act  cannot  be  committed  with  each 
other,  as  declared  by  the  statute.  Similar  provisions  in  the 
statutes  of  sister  states  have  been  construed  by  the  courts,  and 
the  overwhelming  weight  of  authority  is  in  favor  of  the  con- 
struction above  indicated.  Thus  in  People  v.  Jenness^  5  Mich. 
321,  it  is  said  by  Christiancy,  J.:  "Thisofifense  [incest]  can 
only  be  committed  by  the  concurrent  act  of  two  persons  of 
opposite  sexes;  and  the  assent  or  concurrence  of  the  one  is  as 
essential  to  the  commission  of  the  oflfense  as  that  of  the  other; 
and  as  a  general  rule,  both  must  be  guilty,  or  neither."  In 
Delany  v.  People,  10  Mich.  241,  the  information  was  based  on 
a  statute  the  language  of  which  was  as  follows:  "  If  any  man 
and  woman,  not  being  married  to  each  other,  shall  lewdly 
and  lasciviously  associate  and  cohabit  together,  every  such 
person  shall  be  punished,"  etc.;  held,  that  the  offense  was 
joint,  and  both  parties  must  be  guilty,  or  neither.  In  De  Groat 
V.  People,  39  Mich.  124,  under  a  statute  the  language  of  which 
is  the  same  as  ours,  it  was  held  that  conviction  could  not  be 
had  unless  the  act  was  by  concurrent  assent  of  both  parties. 

Cooley,  J.,  speaking  for  the  court,  said:  "  Fornication,  when 
the  element  of  near  relationship  makes  it  incest,  may  be  an 
offense  equally  detestable  and  heinous,  but  it  still  lacks  the 
distinguishing  characteristic  of  rape.  The  one  is  accomplished 
by  the  impelling  will  of  one  person,  and  the  other  by  the  con- 
current assent  of  two."  In  Baumer  v.  State,  49  Ind.  544,  19 
Am.  Rep.  691,  the  statute  provided,  "if  any  step-mother  and 
her  step-son  shall  have  sexual  intercourse  together,"  etc.,  and 
it  was  held  that  the  act  must  be  joint,  and  one  of  the  parties 
cannot  be  guilty  unless  the  other  is  also,  and  the  acquittal  of 
one  is  a  bar  to  the  trial  of  the  other.  So  in  State  v.  Thomas, 
63  Iowa,  214,  under  a  statute  which  provided  that  "  if  any  per- 
sons within  the  prohibited  degrees  ....  carnally  know  each 
other,  they  shall  be  deemed  guilty  of  incest,"  it  was  held  that 
the  crimes  of  rape  and  incest  cannot  be  committed  by  the  same 
act,  the  consent  of  both  parties  to  the  connection  being  neces- 
eary  to  constitute  the  crime  of  incest  under  the  statute.  In 
Yeoman  v.  State,  21  Neb.  171,  the  statute  provided  that  "per- 
sons within  certain  degrees,  who  shall  commit  adultery  or  for- 
nication with  each  other,  shall  be  punished,"  etc.,  it  was  held 
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that  one  of  the  parties  might  he  indicted  alone;  hut  the  court- 
said:  "It  is  true  that  both  must  be  guilty,  that  the  intermar- 
riage, cohabitation,  adultery,  or  fornication  must  be  by  a  uniorv 
of  minds  as  well  as  of  actions."  In  State  v.  Ellis,  74  Mo.  385, 
41  Am.  Rep.  321,  it  was  held  that  where  the  evidence  proves 
the  crime  of  rape,  the  party  cannot  be  convicted  of  the  crime 
of  incest.  So  in  People  v.  Harridan,  1  Park.  Cr.  344,  it  was 
held,  under  a  statute  similar  to  ours,  that  when  the  illicit  con- 
nection is  accomplished  by  force,  the  defendant  cannot  be 
convicted  of  incest,  but  only  of  rape.  In  Noble  v.  State,  22 
Ohio  St.  545,  by  way  of  argument  it  is  said:  "The  crime  of 
incest  is  committed  by  two  willing  parties." 

A  doctrine  contrary  to  that  laid  down  in  the  authorities  be- 
fore referred  to  has  been  held  in  Mercer  v.  State,  17  Tex.  App^ 
452,  and  People  v.  Barnes,  Idaho,  Jan.  25,  1886,  9  Pac.  Rep. 
532.  The  Texas  case  is  based  upon  former  decisions  of  the 
same  court,  and  one  Michigan  nisi  prius  case  which  has  been 
repudiated  by  the  court  of  last  resort  of  that  state,  as  we  have- 
already  seen.  The  Idaho  case  is  not  in  point  in  the  case  be- 
fore us.  The  statement  of  the  law  as  given  in  10  Am.  &  Eng. 
Ency.  of  Law,  341,  is  not  believed  to  be  supported  by  ihe- 
weight  of  authority.  The  only  cases  cited  as  authority  for 
the  statement  are  the  Texas  and  Michigan  nisi  prius  cases,. 
above  referred  to,  and  Norton  v.  State,  106  Ind.  163,  which 
was  under  a  statute  wholly  different  from  ours,  while  none  of 
the  adjudged  cases  announcing  a  contrary  doctrine  is  cited, 
except  People  v.  Harridan,  1  Park.  Cr.  344.  We  think  the^ 
decided  weight  of  authority  is,  that  under  a  statute  like  ours, 
the  crimes  of  rape,  by  forcible  ravishment,  and  incest,  cannot 
be  committed  by  the  same  act,  but  that  of  incest  requires  the 
concurring  assent  of  both  parties.  We  do  not  desire  to  be  un- 
derstood as  holding  it  necessary  that  both  parties  must  be 
guilty  of  the  crime  of  incest  before  the  guilty  one  can  be  pun- 
ished. That  question  is  not  before  us,  and  it  will  be  time 
enough  to  decide  it  when  presented.  Possibly  if  the  assent  of 
one  party  was  induced  by  fraud  or  deception,  the  parly  perpe- 
trating the  fraud  might  be  guilty  of  incest,  while  the  innocent 
party  would  not,  or  one  party  might  be  ignorant  of  the  rela- 
tionship, while  the  other  had  full  knowledge  of  it;  and  so  other 
circumstances  might  arise  under  which  one  party  would  be 
guilty  and  the  other  innocent.  In  the  case  before  us,  the  de- 
fendant accomplished  his  purpose  either  by  the  consent  of  the 
prosecutrix  or  by  force.     If  by  her  assent,  she  was  an  accom- 
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plice,  and  a  conviction  could  not  be  had  on  her  tineorrobo- 
rated  testimony:  State  v.  Jarvis^  18  Or.  360;  and  if  by  force, 
the  crime  was  not  incest,  and  the  conviction  cannot  stand. 

Counsel  for  appellant  contended  on  the  hearing  that  the  in- 
dictment is  insufficient  in  not  alleging  that  the  illicit  inter- 
course was  by  the  concurring  assent  of  both  parties.  This 
question  seems  to  have  been  raised  in  this  court  for  the  first 
time,  and  perhaps  the  indictment  is  sufficient  after  judgment; 
but  the  logical  conclusion  from  the  authorities  heretofore  cited 
with  approval  is,  that  the  indictment  in  cases  of  this  kind 
should  allege  the  act  as  joint,  since  it  is  only  by  the  concur- 
ring assent  of  both  parties  that  the  crime  can  be  committed. 

The  judgment  of  the  court  below  is  therefore  reversed,  and 
the  cause  remanded  for  further  proceedings  not  inconsistent 
with  this  opinion.  

Ckiminal  Law — Incest — Evidencb,  — In  a  trial  for  the  crime  of  incest, 
the  party  to  the  crime  not  on  trial  is  an  accomplice,  and  the  other  party  can- 
not be  convicted  on  her  uncorroborated  testimony:  State  v.  Jarvis,  18  Or.  360. 
The  name  given  in  an  indictment  to  the  offense  charged  is  not  of  itself  the 
charge  of  an  offense,  and  a  mistake  would  be  an  irregularity,  and  not  fatal: 
People  V.  Cuddihi,  64  Cal.  53. 

Criminal  Law  —  Incest  —  Rape.  —  As  to  the  distinction  between  these 
crimes,  see  note  to  Commonwealih  v.  Bakeman,  41  Am.  Rep.  249. 


Neppach  v.  Jones. 

[20  Oregon,  491.] 

Equitt  —  Stals  Claim,  Question  of  Fact.  —  What  eonstitntea  a  ttala 
claim  in  equity  is  not  determined  by  lapse  of  time  alone,  but  the  ques- 
tion must  be  determined  by  the  facts  and  circumstances  of  each  case, 
according  to  right  and  justice. 

Equity  —  Stale  Claim  —  Statute  of  Limitations. — Equity  in  determin- 
ing whether  or  not  a  claim  is  stale  is  not  confined  to  the  period  named 
in  the  statute  of  limitations,  but  may  refuse  relief  in  cases  where  the 
delay  is  less  or  greater  than  that  named  in  the  statute. 

Equity  —  Stale  Claim.  —  An  assignee  of  an  insolvent,  who  without  excuse 
delays  ten  years  after  the  execution  of  the  assignment  in  asserting  claim 
to  property  which  for  five  years  has  been  in  possession  of  one  who  pur- 
chased it  at  execution  sale,  and  who,  during  that  time,  was  openly  assert- 
ing his  title  in  court,  presumably  with  the  knowledge  of  the  assignee,  is 
not  entitled  to  relief  against  such  purchaser  in  equity.  Hi*  claim  is 
■tale,  and  fatal  to  the  merits  of  his  suit  as  assignee. 

Nicholas  and  Osborn,  for  the  appellant. 

Ira  Jones,  for  the  respondent. 
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Lord,  J.     This  is  a  suit  in  equity  to  have  a  conveyance  of 
certain  lands  therein  described  from  the  insolvent,  William 
Ramsey,  and  its  subsequent  conveyance  to  the  defendant,  Jones, 
declared  void,  and  the  defendant  required  to  convey  the  same 
to  the  plaintiff.     The  facts,  in  substance,  were  these:  The  in- 
solvent, William  Ramsey,  made  a  general  assignment  for  the 
benefit  of  his  creditors  on  the  twenty-third  day  of  February, 
1880,  to  one  Pringle,  but  the  court,  in  1890,  thereafter  appointed 
the  plaintiff  in  the  present  suit  assignee.     On  the  same  day 
he  executed  a  conveyance  to  one  F.  of  the  land  in  controversy, 
which  was  designed  to  pay  or  secure  certain  indebtedness  as 
disclosed  by  the  answer  of  the  defendant,  and  soon  thereafter 
died,  leaving  a  will  by  which  he  devised  all  his  right  and 
title  to  the  land  in  dispute  to  his  executors.     A  few  days  prior 
to  such  assignment,  the  defendant  and  his  partner  had  com- 
menced an  action  and  levied  an  attachment  on  the  said  land, 
and  a  certificate  was  filed  as  required  by  law  upon  the  date  of 
such  assignment.     Several  years  intervening,  and  no  proceed- 
ing being   taken  under  the   assignment,   and  acting  on  the 
supposition  that  it  had  been  abandoned,  the   defendant  ob- 
tained judgment  on  the  tenth  day  of  March,  1885,  upon  which 
execution  issued  April  6, 1885,  under  which  the  land  was  sold, 
and  he  became  the  purchaser.     Some  year  or  so  thereafter  a 
litigation  was  commenced  and  carried  on  between  the  execu- 
tors of  F.  and  the  defendant,  which  was  finally  adjusted  and 
settled,  and  the  possession  and  title  of  F.  were  transferred  to 
the  defendant  on  the  fifteenth  day  of  December,  1888,  who  has 
since  been  in  possession,  and  claims  that  the  rights  of  the 
plaintiff  are  barred  by  the  statute  of  limitations.     It  thus  ap- 
pears that  the  deed  and  assignment  were  more  than  ten  years 
old,  and  that  no  proceedings  had  been  taken  under  the  assign- 
ment until  the  commencement  of  the  present  suit  alleging  that 
the  deed  to  F.  was  fraudulent,  and  praying  that  it  be  declared 
void.     The  pleadings,  and  especially  the  answer,  are  quite 
voluminous  in   setting  forth  in  eztenso  the  action  and   pro- 
ceedings in  the  attachment,  and  the  sale  made  thereunder,  the 
litigation  instituted  by  the  executors  of  F.  to  recover  the  prop- 
erty in  controversy,  and  its  final  settlement,  and  the  payment 
of  a  large  sum  by  the  defendant,  and  the  proceedings  taken 
under  the  assignment,  showing  that  nothing  had  been  done, 
or  that  it  was  in  course  of  settlement,  and  other  facts  designed 
to  exhibit  the  staleness  and  inequity  of  the  claim  and  suit  of 
plaintiff   as    against  the    rights  of   the    defendant    to  the 
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land  in  controversy.  There  is  nothing  in  the  record  which 
■specifies  the  ground  upon  which  the  suit  of  the  plaintiff  was 
dismissed  and  the  title  of  the  defendant  as  against  the  plain- 
tiff confirmed,  other  than  the  decree  of  the  court  which  "  finds 
from  the  answer  of  the  defendant,  and  not  denied  by  the  reply 
of  the  plaintiff,  that  the  equities  of  the  suit  are  with  the  de- 
fendant." This,  we  conceive,  proceeded  mainly  upon  the 
ground  that  the  facts  set  up  inrespect  to  the  assignment,  and 
the  laches  and  delay  of  the  plaintiff  while  the  defendant  was 
harassed  by  litigation  for  the  recovery  of  the  property  in  dis- 
pute,—  the  title  of  F.,  which  he  finally  procured  by  a  settlement 
and  payment  to  the  executors  of  a  large  sum  of  money,  —  not 
denied  or  explained,  exhibited  a  stale  claim  or  equity  which 
was  fatal  to  the  merits  of  his  suit  as  assignee;  that  the  case  as 
it  stood  confessed  on  the  pleadings  at  the  hearing,  by  reason  of 
such  delay  and  laches  of  the  plaintiff,  were  such  as  would 
render  a  court  of  equity  passive,  or  justify  its  refusal  to  grant 
relief. 

There  is  certainly  nothing  shown  even  to  indicate  what  were 
the  impediments  to  an  earlier  prosecution  of  the  suit  to  secure 
the  land  in  controversy  for  the  payment  of  the  claims  alleged, 
or  how,  under  the  circumstances,  he  could  have  remained  so 
long  ignorant  of  his  rights  as  such  assignee,  when  so  much  was 
openly  transpiring  calculated  to  awaken  his  knowledge,  if  any 
rights  he  had,  and  no  means  were  used  to  fraudulently  keep 
him  in  ignorance  of  them. 

What  constitutes  a  stale  equity  is  regarded  as  a  vexed 
question  hardly  susceptible  of  an  accurate  definition;  it  is  not 
length  of  time  alone  that  is  a  test  of  staleness,  but  the  ques- 
tion must  be  determined  by  the  facts  and  circumstances  of 
each  case,  and  according  to  right  and  justice.  Nor  in  deter- 
mining whether  or  not  the  claim  is  stale  is  the  court  confined 
to  the  statutory  period,  but  may  refuse  relief  in  cases  where 
the  delay  is  less  or  greater  than  that  named  in  the  statute. 
From  the  original  appointment  to  the  commencement  of  the 
present  suit,  no  action  has  been  taken  or  anything  done, 
although  covering  more  than  the  statutory  period,  to  indicate 
that  any  insolvent  estate  was  in  the  course  of  settlement  or 
pending;  and  it  was  certainly  the  duty  of  the  plaintiff,  if 
necessary  for  any  cause,  to  seek  the  aid  of  a  court  of  equity 
without  unreasonable  delay,  for  during  the  interval  the  de- 
*endant  was  pursuing  modes  to  secure  and  perfect  his  rights 
upon   principles    substantially   equitable,   and   without    any 
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fraudulent  concealment;  and  as  the  facts  conceded  in  the^ 
pleadings,  in  our  judgment,  indicate  that  he  could  not  hav© 
been  without  knowledge  of  the  existence  of  such  rights,  and 
the  defendant's  conduct  in  the  interim,  he  must  have  regarded 
such  rights  acquired  by  the  defendant  as  just  and  equitable^ 
and  acquiesced  in  them,  otherwise  negligence  would  seem 
justly  imputable  to  him.  In  Linsay  Petroleum  Co.  v.  Hurd, 
5  P.  C.  Cas.  8,  Eng.  R.  196,  the  court  says:  "The  doctrine  of 
laches  in  courts  of  equity  is  not  an  arbitrary  or  technical  doc- 
trine. Where  it  would  be  practically  unjust  to  give  a  remedy,, 
either  because  the  party  has  by  his  conduct  done  that  which 
might  fairly  be  regarded  as  equivalent  to  a  waiver  of  it,  or 
where  by  his  conduct  and  neglect  he  has,  though  perhaps  not 
waiving  that  remedy,  yet  put  the  other  party  in  a  situation  ii> 
which  it  would  not  be  reasonable  to  place  him  if  the  remedy 
were  afterwards  to  be  asserted,  in  either  of  these  cases,  lapse 
of  time  and  delay  are  most  material Two  circum- 
stances, always  important  in  such  cases,  are,  the  length  of 
the  delay,  and  the  nature  of  the  acts  done  during  the  inter- 
val, which  might  affect  either  party,  and  cause  a  balance  of 
justice  or  injustice  in  taking  one  course  or  the  other,  so  far  &» 
relates  to  the  remedy." 

Upon  analogous  principles,  the  lapse  of  time,  especially 
when  there  was  equal  means  of  knowledge  of  the  original 
transaction,  and  a  failure  to  take  any  steps  under  the  assign- 
ment, and  no  explanation  or  excuse  for  such  delay,  while  at 
the  same  time  the  defendant  was  seeking  openly  in  the  same 
court  to  protect  his  title  to  the  land  in  controversy  from  the 
action  of  the  executors,  and  expending  large  sums  in  the  set- 
tlement of  such  litigation,  combined  with  all  the  circumstances 
set  forth,  much  of  which  is  matter  of  record,  bring  the  case 
within  the  rule  that  lapse  of  time  and  staleness  of  the  equity 
or  claim  requires,  upon  principles  of  equity  and  justice,  that 
the  decree  of  the  court  below  be  affirmed  and  the  bill  dis- 
missed. 

ON   REHEARING. 

Per  Curiam.  The  point  suggested  as  to  the  assignee  i» 
immaterial.  It  is  the  staleness  of  the  proceeding,  under  the 
circumstances,  which  influenced  the  judgment  of  the  court. 


Equttt  —  Stalk  Claim.  —  The  maxim  that  eqnity  aids  the  vigilant,  and 
not  those  who  slamber  on  their  rights,  is  applied  to  one  who  holds  a  stale 
equitable  title:  Frost  v.  Wolf,  77  Tex.  455;  19  Am.  St.  Rep.  761,  and  note. 
One  who  desires  the  aid  of  equity  should  seek  it  with  reasonable  diligences 
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Bausman  v.  Kelley,  38  MInu.  197;  8  Am.  St.  Rep.  661,  and  note;  German' 
-town  etc.  R'y  Go.  v.  FUler,  60  Pa.  St.  124;  100  Am.  Dec.  546,  and  note;  Hud^ 
son  V.  Layton,  5  Harr.  (Del.)  74;  48  Am.  Dec.  167,  and  note.  A  court  of  equity 
has  always  refused  to  aid  stale  demands:  Douglass  v.  Douglass,  72  Mich.  86r 
Montgomery  v.  Noyes,  73  Tex.  203;  Brown  v.  Rohei-ts,  lb  Tex.  103.  The  de- 
fense  of  stale  demand  will  not  avail  in  favor  of  one  who  sets  it  up  against  a 
-claim  that  has  accrued  within  ten  years:  McCampbell  v.  Durst,  73  Tex.  410. 

Equity  —  Stale  Claim  —  Statute  of  Limitations.  —  Ordinarily,  courts 
of  equity  adopt  the  time  fixed  by  the  statute  of  limitations  for  barring  claims, 
but  this  rule  is  not  inflexible,  and  may  depend  upon  the  allegations  and  proof: 
Reynolds  v.  Sumner,  126  111.  58;  9  Am.  St.  Rep.  523,  and  note.  In  cases 
where  equity  has  exclusive  jurisdiction,  the  statute  will  not  be  applied:  Du- 
^an  V.  GilUngs,  3  Gill,  138;  43  Am.  Dec.  306,  and  note;  Mowatt  v.  Wright, 
1  Wend.  355;  19  Am.  Dec.  508,  and  note;  SMby  v.  HheU/y,  Cooke,  179;  5 
Am.  Dec.  686,  and  note. 

LACHE3  AS  A  Bar  TO  Reliet  IN  EQUITY.  —  It  is,  and  long  has  been,  tho 
invariable  practice  of  courts  of  equity  to  deny  relief  to  one  who  has  resorted 
to  them  after  unreasonable  delay,  though  no  statute  of  limitations  was  ap- 
plicable to  his  suit:  Banner  v.  MouUon,  138  U.  S.  495  (thirteen  years);  Harris 
V.  Hilkgass,  66  Cal.  79  (twenty  years);  Godden  v.  Kimmell,  99  U.  S.  201,  210 
^fourteen  years);  Codman  v.  Rogers,  10  Pick.  119  (seventeen  years);  Groenen' 
dyke  v.  Coffeen,  109  111.  339  (sixteen  years);  MaUer  of  Neilky,  95  N.  Y.  390; 
2  Story's  Eq.  Jur.,  sec.  1520. 

The  rule  upon  this  subject  is  well  stated  in  the  following  language,  from 
the  decision  of  the  supreme  court  of  the  United  States  in  the  case  of  Speidel 
V.  Henrici,  120  U.  S.  387:  "Independently  of  any  statute  of  limitations, 
courts  of  equity  uniformly  decline  to  assist  a  person  who  has  slept  upon  his 
rights,  and  shows  no  excuse  for  his  laches  in  asserting  them.  'A  court  of 
equity,' said  Lord  Camden,  'has  always  refused  its  aid  to  stale  demands, 
where  the  party  slept  upon  his  rights  and  acquiesced  for  a  great  length  of 
time.  Nothing  can  call  forth  this  court  into  activity  but  conscience,  good 
faith,  and  reasonable  diligence;  where  these  are  wanting,  the  court  is  passive 
and  does  nothing.  Laches  and  neglect  are  always  discountenanced,  and 
therefore,  from  the  beginning  of  this  jurisdiction,  there  was  always  a  limita- 
tion to  suits  in  this  court ':  Smith  v.  Clay,  3  Brown  Ch.  640,  note.  This  doc- 
trine has  been  repeatedly  recognized  and  acted  on  here:  PiaU  v.  Vattier,  9 
Pet.  405;  McKnight  v.  Taylor,  1  How.  161;  Bowman  v.  Wathen,  1  How.  189; 
Wagner  v.  Baird,  7  How.  234;  Badger  v.  Badger,  2  Wall.  87;  Hume  v. 
Beale,  17  Wall.  S36;  Marshv.  Whitmore,  21  Wall.  178;  Sullivan  v.  Portland  and 
Kennebec  R.  R.  Co.,  94  U.  S.  80(3;  Godden  v.  Kimmell,  99  U.  S.  210.  In  Hume 
V.  Beale,  17  Wall.  348,  the  court,  in  dismissing,  because  of  unexplained  delay 
in  suing,  a  bill  by  cestuis  que  trust  against  a  trustee  under  a  deed,  observed 
that  it  was  not  important  to  determine  whether  he  was  trustee  of  a  mere 
dry  legal  estate  or  whether  his  duties  and  responsibilities  extended  further. 
See  also  BiHght  v.  Legerton,  29  Beav.  60,  and  2  De  Gex,  F.  &  J.  606.  When 
the  bill  shows  upon  its  face  that  the  plaintiff,  by  reason  of  lapse  of  time 
and  his  own  laches,  is  not  entitled  to  relief,  the  objection  may  be  taken  by 
demurrer:  Maxwell  v.  Kennedy,  8  How.  210;  National  Bank  v.  Cai-penter, 
101  U.  S.  67;  Landsdale  v.  Smith,  106  U.  S.  391." 

The  views  thus  expressed  have  been  adopted  by  the  supreme  court  of  Cali- 
fornia in  several  cases,  and  are  thus  stated  at  length  in  the  decision  of  Bell  v. 
Hudson,  73  Cal.  287:  "In  the  view  we  take  of  the  case,  it  is  unnecessary  to 
f  ass  upon  the  first  question.     Assuming  in  favor  of  the  plaintiff  what  w« 
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are  inclined  to  tbink  is  true, —  viz.,  that  the  trust  is  not  one  of  those  implied 
trusts  against  which  the  statute  runs,  —  we  think  that  so  far  as  the  claim  for 
relief  is  founded  upon  the  partnership  transaction  it  is  stale,  and  that  a  court 
of  equity  will  not  aid  its  enforcement.  This  is  a  defense  peculiar  to  courta- 
of  equity,  and  applies,  although  no  statute  of  limitations  governs  the  caser 
Hartoood  v.  Railroad  Co.,  17  Wall.  81;  Sullivan  v.  Portland  etc.  R.  R.  Co.,  94 
U.  S.  811;  Oodden  v.  Kimmell,  99  U.  S.  201;  Sheldon  v.  Rochoell,  9  Wis.  18U 
76  Am.  Dec.  265;  Harrison  v.  Oibaon,  23Gratt.  212;  Stout  v.  Seabrook,  30  N.  J. 
Eq.  189,  190;  Matter  of  Neilley,  95  N.  Y.  390;  Qroenendyke  v.  Coffeen,  109  111. 
329;  2  Story's  Eq.  Jur.,  sec.  1520.  It  is  not  the  same  thing  as  equitable  es- 
toppel, although  it  has  been  termed  a  quasi  estoppel:  2  Pomeroy's  Eq.  Jur.» 
sees.  816,  817;  and  hence  the  rules  governing  equitable  estoppel  (see  Boggn  v. 
Merced  Mining  Co.,  14  Cal.  279)  do  not  apply.  The  ground  of  the  doctrine, 
was  stated  by  Taney,  C.  J.,  delivering  the  opinion  of  the  supreme  court  of 
the  United  States  in  McKnigkt  v.  Taylor,  1  How.  168,  as  follows:  'We  do 
not  found  our  judgment  upon  the  presumption  of  payment,  for  it  is  not 
merely  on  presumption  of  payment,  or  in  analogy  to  the  statute  of  limitations, 
that  a  court  of  chancery  refuses  to  lend  its  aid  to  stale  demands.  There 
must  be  conscience,  good  faith,  and  reasonable  diligence,  to  call  into  action, 
the  powers  of  the  court.  In  matters  of  account,  where  they  are  not  barred, 
by  the  act  of  limitations,  courts  of  equity  refuse  to  interfere  after  a  consid- 
erable lapse  of  time,  from  considerations  of  public  policy,  and  from  the  diffi- 
culty of  doing  entire  justice  when  the  original  transactions  have  become 
obscure  by  time  and  the  evidence  may  be  lost.'    The  principal  foundations 

of  the  doctrine  are  acquiescence  and  lapse  of  time Thus  it  is  a  material 

circumstance  that  the  claim  was  not  made  nntil  after  the  death  of  those  who 
could  have  explained  the  transaction:  See  Mooers  v.  White,  6  Johns.  Ch.  360; 
Barnes  v,  Taylor,  27  N.  J.  Eq.  259;  Oerman- American  Seminary  v.  Kiefer,  43 
Mich.  Ill;  Bolton  v.  Dickens,  4  Lea,  577;  Hatcher  v.  Hall,  77  Va.  578.  So  it 
has  been  held  that  a  change  in  the  value  and  character  of  the  property  may  be 
material:  Bliss  v.  Prichard,  67  Mo.  187;  AlUn  v.  Allen,  47  Mich.  79.  But 
as  stated  by  Davis,  J.,  in  McQuiddy  v.  Ware,  20  Wall.  19,  'there  is  no  arti- 
ficial rule  on  such  a  subject,  but  each  case  as  it  arises  must  be  determined 
by  its  own  particular  circumstances.'  In  other  words,  the  question  is  ad- 
dressed to  the  sound  discretion  of  the  chancellor  in  each  case:  Brovm  v. 
County  of  Buena  Vista,  95  U.  S.  160;  Rayner  v.  Pearsall,  3  Johns.  Ch.  "686^ 
Landrum  v.  Union  Bank,  63  Mo.  66." 

In  Piatt  V.  Vattier,  9  Pet.  416,  a  suit  was  brought  by  one  claiming  a  right 
to  a  conveyance  of  a  lot  of  land  in  Cincinnati  after  a  great  lapse  of  time,  but 
the  statute  of  limitations  did  not  constitute  any  bar  to  the  action, —  1.  Because 
it  was  not  pleaded  nor  relied  upon;  and  2.  Because  one  of  the  parties,  by  his. 
non-residence  or  absence  from  the  state,  was  within  one  of  the  exceptions  of 
the  local  statute  of  limitations,  but  the  court  declared  "that  the  lapse  of 
time  is,  upon  the  principle  of  the  court  of  equity,  a  clear  bar  to  the  present 
suit,  independently  of  the  statute. " 

It  has  been  insisted  that  the  defense  of  laches  could  not  be  asserted  by 
way  of  demurrer,  because  the  court  could  not  know  what  facts  and  circum- 
stances may  have  existed  to  excuse  the  complainant's  delay.  The  reply  t» 
this  is,  that  the  courts  require  the  complainant  to  state  what  excuse,  if  any, 
he  has  for  his  delay,  and  will  dismiss  his  bill  if  a  sufficient  excuse  is  not  given^ 
and  will  do  this  either  upon  demurrer  or  in  the  absence  of  demurrer,  upon. 
the  mere  suggestion  that  the  claim  is  stale.  In  other  words,  it  is  a  part  of 
the  complainant's  cause  of  action  to  show  that  his  claim  is  not  stale:  Bell  y^ 
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Hudson,  73  Cal.  283;  STpeidd  v.  ffenrid,  120  U.  S.  387;  HarrU  v.  Hillegass, 
66  Cal.  79. 

Many  of  the  cases  in  which  the  suggestion  that  the  claim  was  stale  has 
been  sustained  were  suits  for  an  accounting,  but  the  rulb  is  not  confined  to 
suits  of  that  class  nor  founded  upon  considerations  peculiar  to  them,  but  rests 
upon  the  broad  principle  that  equity  will  not  act  upon  stale  claims  of  any 
character.  The  following  were  not  suits  for  an  accounting,  unless  every  suit 
to  enforce  a  trust  may  be  so  regarded,  nor  were  any  of  them  decided  upon 
the  ground  of  the  statute  of  limitations  operating  either  directly  or  by 
analogy.  In  every  instance  the  court  refused  relief  because  the  claim  was 
■tale,  except  in  the  case  of  West  v.  Russell,  74  Cal.  544,  in  which  two  out  of 
three  judges  placed  their  concurrence  in  the  opinion  on  the  ground  of  the 
staleness  of  the  claim.  See  Rirdsall  v.  Johnson,  44  Mich.  134  (to  remove  doubt 
from  title);  Blita  v.  Prichard,  67  Mo.  181  (to  establish  an  involuntary  trust); 
West  V.  Russell,  74  Cal.  544  (to  compel  transfer  of  one  half  of  property);  Cod' 
dington  v.  R.  R.  Co.,  103  U.  S.  409  (to  rescind  contract);  Shorter  v.  Smith, 
56  Ala.  210  (to  declare  a  trust);  Hanner  v.  Moulton,  138  U.  S.  486  (to  cancel 
deeds  and  establish  title);  Speidel  v.  Henrici,  120  U.  S.  387  (to  establish 
trust);  Hume  v.  Beale,  17  Wall.  336  (to  recover  for  breach  of  trust);  Richard* 
V.  Maclcall,  124  U.  S.  183  (to  set  aside  a  sale);  PiaU  v.  Vattier,  9  Pet.  416  (to 
establish  a  trust);  Qodden  v.  Kimmell,  99  U.  S.  201  (to  establish  a  trust); 
Castner  v.  Walrod,  83  111.  171  (to  compel  conveyance). 


Home    Mutual   Insurance    Company  v.  Oregon 
Eailway  and  Navigation  Company. 

(20  Oregon,  569.] 

InauRANCB  —  ScTBROQATiON  OF  INSURER.  —  Where  property  insured  is  de- 
stroyed by  and  through  the  negligence  of  a  third  party,  the  insurer, 
paying  the  loss,  is,  to  the  extent  of  his  payment,  subrogated  to  the 
rights  and  remedies  of  the  owner  against  the  wrong-doer. 

Iksurancb — SuBRoaATroN  of  Insurer  —  Parties  Plaintiff.  —  Where  the 
value  of  property  insured,  and  destroyed  through  the  negligence  of 
a  third  person,  exceeds  the  amount  of  insurance  paid,  the  insurer,  by 
making  such  payment,  only  acquires  a  joint  interest  with  the  owner  to 
the  extent  of  the  payment  in  the  cause  of  action  against  the  wrong-doer 
to  recover  the  whole  loss,  and  in  bringing  such  action,  both  the  insurer 
and  the  owner  must  be  joined  as  co-plaintiffs. 

Action  by  the  plaintiflF  insurance  company  alone  as  plain- 
tiff to  recover  of  the  defendant  company  the  sura  of  $19,888.14 
paid  by  plaintiff  to  one  Koontz  as  insurance  on  building  totally 
destroyed  by  fire  caused  by  the  negligence  of  the  defendant 
company.  The  total  value  of  the  property  destroyed  was 
$36,361.72.  The  defense  of  the  defendant  company  consisted 
of  a  general  denial,  and  the  further  defense  that,  prior  to 
the  commencement  of  this  action,  Koontz  sued  the  defendant 
company  for  the  total  amount  of  his  loss,  and  in  that  action  re- 
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covered  judgment  for  the  pum  of  Beventeen  thousand  five  hun- 
dred dollars,  which  judgment  was  fully  paid  by  the  defendant 
company  as  total  compensation  for  the  injury  caused  him  by 
said  company;  that  prior  to  the  commencement  of  said  action 
the  plaintiff  company  had  full  knowledge  of  the  loss;  that 
during  the  pendency  of  such  action,  and  before  its  final  termi- 
nation and  the  payment  of  the  judgment  therein,  the  defend- 
ant company  notified  the  plaintifl"  company  thereof,  "  and 
requested  it  to  take  such  steps  as  it  might  deem  necessary  to 
protect  any  interest  or  claim  upon  the  proceeds  of  the  judg- 
ment, to  be  recovered  therein,  which  it  might  have;  that  the 
insurance  company,  -upon  the  receipt  of  such  notice,  dis- 
claimed any  right,  title,  or  interest  in  the  said  judgment  in 
favor  of  Koontz,  or  the  proceeds  thereof,  and  declined  to  take 
any  steps,  legally  or  otherwise;  and  that  by  reason  of  the  fail- 
ure of  the  insurance  company  to  unite  with  the  said  Koontz 
in  the  prosecution  of  said  action,  and  failure  to  disclose  their 
interest,  and  to  take  any  steps  to  prevent  the  collection  of 
such  judgment,  whereby  Koontz  was  permitted  to  receive  the 
entire  proceeds  of  said  judgment,  the  insurance  company  was 
guilty  of  a  fraud  upon  the  rights  of  the  defendant,  and  is  es- 
topped from  prosfecuting  this  action."  The  plaintiflF  company 
demurred  to  the  defense  set  up,  as  insufficient,  and  the  demur- 
rer being  overruled,  it  appealed. 

^ohn  M.  Gearin,  for  the  appellant. 
W.  W.  Cotton  and  Zera  Snow,  for  the  respondent. 

X<0RD,  J.  The  question  presented  by  the  contention  for  the 
plaintifl"  is,  that  if  a  loss  under  a  policy  of  fire  insurance  is 
caused  by  the  wrongful  act  of  a  third  person,  the  insurer,  upon 
making  payment  to  the  insured  pro  tanto,  is  subrogated  to  the 
rights  and  remedies  of  the  insured,  and  may  maintain  against 
the  wrong-doer  an  action  in  his  own  name,  and  need  not 
prosecute  it  in  the  name  of  the  insured. 

This  action  is  brought  by  the  plaintiff  in  its  own  right, 
upon  the  assumption  that  the  effect  of  the  insurance  was  to 
create  in  the  plaintiff  a  pecuniary  interest  in  the  property  in- 
sured, and  that  when  it  was  destroyed  by  the  wrongful  act  of 
the  defendant,  whereby  it  became  liable,  and  was  required  to 
pay  for  the  loss  to  the  extent  of  the  insurance  to  the  insured, 
it  became  entitled  to  a  legal  remedy  against  the  defendant  in 
its  own  independent  right,  to  the  extent  which  it  was  com- 
pelled to  pay  for  such   loss  occasioned   by  the  defendant's 
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wrongful  act.  This  involves  an  inquiry  into  the  nature  of  the 
rights  which  the  insurer  acquires  upon  the  payment  of  the 
insurance  for  a  loss  caused  by  the  wrongful  act  of  a  third 
person.  The  right  of  the  insurance  company  that  has  paid  a 
loss,  to  recover  of  the  wrong-doer  after  payment  of  such  loss, 
rests  upon  the  doctrine  of  subrogation  in  its  application  to  in- 
fiurance  companies.  "Everyday,"  said  Lord  Mansfield,  "the 
insurer  is  put  in  the  place  of  the  insured  ":  Mason  v.  Sains- 
bury,  3  Doug.  53.  Subrogation  is  purely  an  equitable  result. 
It  is  the  creation  of  equity,  is  not  dependent  on  contract,  and 
is  enforced  for  the  purpose  of  attaining  the  ends  of  justice.  It 
grows  out  of  the  relation  which  the  parties  sustain  to  each 
other,  and  the  party  subrogated  acquires  no  other  or  greater 
rights  than  those  of  the  party  for  whom  he  is  substituted.  As 
the  contract  of  insurance  is  one  of  indemnity,  when  a  loss  oc- 
curs by  the  negligent  or  wrongful  act  of  a  third  party,  and  the 
insurer  pays  the  insured,  he  is  entitled,  upon  equitable  prin- 
ciples, to  be  subrogated  to  the  rights  of  the  insured  against 
the  wrong-doer.  Hence  the  general  rule  that  when  property 
which  has  been  insured  is  lost  or  destroyed  by  the  negligent 
or  willful  act  of  another,  an  action  accrues  in  favor  of  the  in- 
sured, and  if  the  insurer  pays  the  loss,  he  is  subrogated  to  the 
rights  of  the  insured,  as  against  the  wrong-doer,  with  all  his 
rights  as  well  as  his  remedies.  "  Where  the  property  insured," 
says  Mr.  Wood,  "  is  destroyed  by  the  negligence  of  a  third 
person,  so  that  the  assured  has  a  remedy  against  him  there- 
for, the  insurer,  by  payment  of  the  loss,  becomes  subrogated 
to  the  rights  of  the  assured  to  the  extent  of  the  sum  paid 
under  the  policy.  The  assured  becomes  trustee  for  the  in- 
surer, and  by  necessary  implication  the  payment  of  the  loss 
operates  as  an  equitable  assignment  to  the  insurer  to  the  ex- 
tent of  the  sum  paid  under  the  policy  ":  Wood  on  Insurance, 
see.  499. 

The  owner  and  insurer,  in  respect  to  the  ownership  of  the 
property,  and  the  risk  incident  thereto,  are  considered  but  one 
person,  having  together  the  beneficial  right  to  an  indemnity 
against  the  wrong-doer  whose  negligent  act  occasioned  the  loss 
or  destruction  of  the  property.  The  liability  of  such  wrong- 
doer to  the  owner  is  first  and  principal,  and  that  of  the  in- 
fiurer  secondary, — not  in  order  of  time,  but  of  ultimate 
liability:  Hart  v.  Western  R.  R.  Co.,  13  Met.  99;  46  Am.  Dec. 
719;  Hall  v.  Nashville  etc.  R.  R.  Co.,  13  Wall.  367.  The  in- 
surer standing  in  no  relation  of  contract  or  privity  with  those 
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who  are  responsible  for  the  loss,  his  rights  arise  out  of  his 
contract  of  indemnity,  and  are  derived  from  the  assured 
alone,  and  can  only  be  enforced  in  the  right  of  the  latter. 
''  In  any  form  of  remedy,"  says  Mr.  Justice  Gray,  "  the  in- 
surer can  take  nothing  by  subrogation  but  the  rights  of  the 
assured  ":  Phoenix  Ins.  Co.  v.  Erie  Transp.  Co.,  117  U.  S.  321. 
The  reason  for  the  doctrine  that  the  insurer  must  enforce  his 
rights  in  the  name  of  the  owner  against  the  wrong-doer  or 
party  first  liable  as  principal,  Tenny,  J.,  said,  was  "  wholly 
inconsistent  with  the  principle  that  the  insurer  can,  in  his 
own  name,  recover  for  money  paid  on  the  contract  of  insur- 
ance in  an  action  against  the  wrong-doer;  for  the  insurer  and 
assured  being  in  effect  one  person,  each  cannot  maintain  an 
action  at  the  same  time  and  for  the  same  loss,  where  there 
can  be  but  one  satisfaction":  Rockingham  Mut.  F.  Ins.  Co.  v, 
Bosher,  39  Me.  256;  63  Am.  Dec.  618.  "  It  has  long  been  set- 
tled," said  Dyer,  J.,  "  both  in  England  and  in  this  country, 
that  such  a  cause  of  action  is  single  and  indivisible,  and  that 
in  a  case  like  the  present  the  insurer  could  not,  at  common 
law,  sue  the  wrong-doer  in  his  own  name  to  recover  the 
amount  paid  the  assured,  but  must  bring  his  action  in  the 
name  of  the  assured":  First  Pres.  Soc.  v.  Goodrich  Transp, 
Co.,  7  Fed.  Rep.  258. 

Where  the  insurance  company  has  paid  the  owner  for  the 
destruction  of  his  property  by  fire  occasioned  by  the  fault  of 
a  railroad  company,  and  afterwards  the  owner  receives  the 
amount  from  the  company  in  satisfaction  of  his  damages,  he 
holds  it  in  trust  for  the  insurance  company,  and  it  may  re- 
cover it  from  him  by  a  suit  in  equity.  So,  too,  if  the  railroad 
company  has  not  paid  the  owner  his  damages  for  the  loss,  or 
has  paid  it  to  him  knowing  that  he  had  received  the  amount 
of  the  insurance  from  the  insurance  company,  the  railroad 
company  is  liable  to  the  insurance  company  in  an  action  at 
law,  which  it  has  a  right  to  bring  in  the  name  of  the  owner, 
without  his  consent,  to  repay  it  the  damages  to  the  amount  of 
the  sum  paid  by  it,  and  that  a  release  from  the  owner  would 
be  no  defense  to  such  an  action:  Monmouth  etc.  Ins.  Co.  v. 
Hutchinson  etc.  R.  R.  Co.,  21  N.  J.  Eq.  108.  The  subrogation 
of  the  insurer  to  the  remedies  of  the  insured  for  the  destruc- 
tion of  the  insured  property,  upon  the  payment  of  the  loss, 
operates  as  an  equitable  assignment  to  the  insurer  to  the  ex- 
tent of  the  amount  paid.  '*  It  is  in  the  nature,"  said  Shaw, 
C.  J.,  "  of  an  equitable  assignment,  which  authorizes  the  as- 
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Bignee  to  sue  in  the  name  of  the  assignor,  for  liis  own  benefit ": 
Hart  V.   Western  R.  R.  Co.,  13  Met.  99;  46  Am.  Dec.  719. 

It  results,  then,  that  the  right,  resting  on  the  doctrine  of  sub- 
rogation, and  not  depending  upon  contract  or  privity,  must 
be  worked  out  through  the  right  of  the  insured,  or  the  owner 
of  the  property  destroyed;  that  the  remedy  must  be  prose- 
cuted in  his  name,  unless  the  code  of  procedure  which  permits 
an  action  to  be  brought  in  the  name  of  the  real  party  in  inter- 
est has  changed  this  rule.  The  case  of  Connecticut  F.  Ins.  Co. 
V.  Erie  R'y  Co.,  73  N.  Y.  399,  29  Am.  Rep.  171,  is  relied  upon 
to  support  this  position.  But  in  that  case,  the  owner  had 
fully  settled  his  claim  against  the  railroad  company,  but  the 
contract  showed  that  the  amount  of  the  policy  was  deducted 
from  the  amount  of  the  loss  in  the  settlement,  so  that  the  in- 
surance company  was  the  only  remaining  party  in  interest. 
The  action  being  under  the  code  of  that  state,  which  requires 
the  action  to  be  brought  in  the  name  of  the  real  party  in  inter- 
est, by  this  settlement,  the  owner  having  no  interest,  it  was 
held  that  the  insurance  company  miglit  properly  bring  the 
action.  In  jEtna  Ins.  Co.  v.  Hannibal  R'y  Co.,  3  Dill.  1,  it 
was  held  by  Dillon,  J.,  that  in  a  case  where  the  property  de- 
stroyed exceeded  in  value  the  amount  insured,  the  rule  of 
law  had  long  been  settled  that  the  insurance  company,  on 
payment  of  the  loss,  cannot  sue  the  wrong-doer  in  its  own 
name,  saying:  "The  suit,  though  for  the  use  of  the  insurer, 
must  be  in  the  name  of  the  person  whose  property  was  de- 
stroyed. The  wrongful  act  was  single  and  indivisible,  and 
gave  rise  to  but  one  liability.  If  one  insurer  may  sue,  then 
if  there  are  a  dozen,  each  may  sue,  and  if  the  aggregate 
amount  of  all  the  policies  falls  short  of  the  actual  loss,  the 
owner  could  sue  for  the  balance.  This  is  not  permitted,  and 
so  it  was  held  nearly  a  hundred  years  ago."  And  again: 
'*  But  it  is  insisted  that  the  provisions  of  the  Missouri  statute, 
that  every  action  shall  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  though  it  declares  that  the  provision  shall 
not  authorize  the  assignment  of  a  thing  in  action,  not  arising 
out  of  contract,  changes  the  rule.  However  it  might  be  if 
the  amount  paid  by  the  insurer  to  the  assured  had  equaled  or 
exceeded  the  value  of  the  property,  and  the  assured  had  made 
a  full  assignment,  it  is  plain  that  this  case  falls  within  the 
reasons  of  the  rule  itself,  as  expounded  by  Butler  and  Mans- 
field in  the  case  in  Douglas  above  cited,  and  which  is  the 
foundation  of  the  law  on  this  subject." 
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In  Marine  Ins.  Co.  v.  R.  R.  Co.,  41  Fed.  Rep.  645,  it  was 
lield  under  the  Arkansas  statute  providing  that  "  every  action 
must  be  prosecuted  in  the  name  of  the  real  party  in  interest," 
that  an  insurance  company  which  has  paid  the  insured  the 
full  value  of  the  property  destroyed  may  maintain  an  action 
in  its  own  name  against  the  wrong-doer  causing  the  loss. 
Caldwell,  J.,  said:  "  Under  the  reformed  codes  of  procedure, 
the  action  of  the  insurance  company  in  cases  of  this  sort  may 
be  brought  in  the  name  of  the  insurer";  citing  Swarthout  v. 
Chicago  etc.  R'y  Co.,  49  Wis.  625;  Connecticut  F.  Ins.  Co.  v. 
Erie  R'y  Co.,  73  N.  Y.  399;  29  Am.  Rep.  171.  "  But  as  it  is 
alleged  in  the  complaint  that  the  plaintiff  has  paid  the  in- 
sured the  full  value  of  the  property  destroyed,  it  is  plain  that 
the  latter  have  no  interest  in  the  present  controversy,  and 
hence  they  are  not  necessary  parties."  The  opinion  is,  how- 
ever, expressed  in  that  case,  if  the  value  of  the  property  de- 
stroyed exceeds  the  insurance  money  paid,  that  the  insurer 
might  join  or  be  joined  with  the  owner  in  the  action  to  recover 
for  its  loss,  and  would  not  be  required,  as  held  by  Judge 
Dillon,  supra,  in  such  case,  to  prosecute  the  action  in  the 
name  of  the  insured.  A  like  view  was  sustained  in  Crandall 
^r.  Goodrich  Transp.  Co.,  16  Fed.  Rep.  75,  where  Dyer,  J.,  held 
that  in  an  action  to  recover  the  value  of  a  building  destroyed 
by  a  fire  caused  by  the  alleged  negligence  of  the  defendant, 
the  owner  of  the  building  and  an  insurance  company  that  has 
paid  the  amount  of  the  insurance  of  such  building  and  taken 
an  assignment  of  the  claim  from  the  owner  to  that  extent, 
may  join  as  parties  to  the  action  when  the  value  of  the  house 
exceeds  the  amount  for  which  it  was  insured.  In  Swarthout 
V.  Chicago  etc.  R'y  Co.,  49  Wis.  625,  several  insurance  com- 
panies united  with  Swarthout,  to  whom  they  had  paid  the 
amount  of  their  policies  for  property  destroyed  b}''  the  negli- 
gence of  the  defendant,  in  an  action  to  recover  for  the  value 
of  such  property.  The  defendant  demurred,  on  the  ground 
that  the  plaintiffs  could  not  sue  in  one  action,  but  each  must 
sue  separately.  The  demurrer  was  overruled,  and  the  cor- 
rectness of  this  ruling  was  the  subject  of  the  controversy.  The 
court  says:  "It  is  said,  if  the  defendant  is  liable  at  all,  it  is 
separately  and  distinctly  liable  to  each  insurance  company  to 
the  amount  paid  on  its  policy.  But  it  seems  to  us  that  it 
would  be  an  intolerable  rule  to  allow  each  insurance  company 
to  bring  a  separate  suit.  The  railroad  company  might  well 
say,  were  this  attempted:  The  claim  is  indivisible;  there  is  but 
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one  wrongful  act  complained  of,  one  loss,  and  one  liability.  It 
might  well  insist  that  the  whole  matter  should  be  litigated 
in  one  action.  And  what  objection  there  can  be  to  allowing^ 
the  owner  to  unite  with  the  insurance  companies  in  bringing 
one  action  to  determine  the  liability  of  the  defendant,  we  fail 
to  perceive.  Under  the  old  practice,  the  action  would  prob- 
ably have  been  brought  in  the  name  of  the  assured  for 
the  benefit  of  all  concerned;  but  the  code  requires  the  ac- 
tion to  be  brought  in  the  name  of  the  real  party  in  inter- 
est. Now,  it  appears  that  Swarthout  has  made  an  assign- 
ment in  writing  to  each  insurance  company  of  a  part  of  his 
claim  against  the  railroad  company  for  the  alleged  wrongful 
destruction  of  his  property.  It  is  obvious,  if  one  of  the 
insurance  companies  may  bring  a  separate  suit  for  the  amount 
of  its  claim,  each  may;  and  as  the  aggregate  amount  of  the 
policies  falls  short  of  the  actual  loss,  Swarthout  may  sue  for 
the  balance.  As  we  have  said,  a  rule  of  law  which  would 
allow  this  to  be  done  would  operate  most  oppressively  upon 
the  railroad  companies.  For  a  single  wrongful  act,  which 
gave  rise  to  but  one  liability,  it  might  be  harassed  with  a  dozen 
different  actions."  In  a  later  case,  Pratt  v.  Radford^  52  Wis. 
118,  the  court,  after  citing  the  section  of  their  statute  which 
provides  that  "every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest,"  and  the  further  section  that  "of 
the  parties  to  the  action,  those  who  are  united  in  interest  must 
be  joined  as  plaintiflfs  or  defendants,  but  if  the  consent  of  any 
one  who  should  be  joined  as  plaintiff  cannot  be  obtained,  he 
may  be  made  a  defendant,  the  reason  thereof  being  stated  in 
the  complaint,"  says:  "  Under  the  statutes  above  cited,  the 
insurance  companies  could  maintain  an  action  against  such 
wrong-doer  in  their  own  names,  or  be  joined  with  the  insured 

as  plaintiff   in  such  action Where  the  common-law 

procedure  prevails,  the  action  of  the  insurance  companies 
would  necessarily  be  brought  in  the  name  of  the  insured.  It 
could  be  so  brought  without  his  consent,  and  he  would  have 
no  control  over  it.  But  under  our  code  of  procedure,  the  com- 
panies would  sue  in  their  own  names,  — joining  the  insured  as 
plaintiff,  or  making  him  defendant,  according  to  the  exigencies 
of  the  case." 

It  would  appear,  then,  from  these  last  cases,  that  where  the 
property  is  insured  for  less  than  its  value,  and  is  destroyed  by 
the  negligence  of  a  third  party,  the  insurance  companies  who 
have  paid  the  owner  the  insurance  money  must  be  joined  with 
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him  in  an  action  to  recover  damages  for  the  destruction  of 
such  property,  and  that  upon  a  refusal  of  such  parties  to  join 
as  plaintiffs,  they  must  be  made  defendants.  The  action, 
though,  would  be  brought  in  their  own  name,  joining  the  in- 
sured as  plaintiff,  or  making  him  defendant,  according  as  he 
stood  related  to  the  facts.  From  all  this,  the  conclusion  re- 
sults that  where  the  wrongful  act  is  single  and  indivisible, 
there  can  be  but  one  liability  or  cause  of  action.  Since  the 
code,  the  cause  of  action  remains  as  before,  single  and  indi- 
visible, and  the  insurer  acquires  only  a  right  or  interest  with 
the  owner  of  the  property  in  the  cause  of  action,  or  liability, 
and  not  a  new  and  separate  cause  of  action.  He  cannot, 
therefore,  sue  in  his  own  name  alone,  in  any  case,  under  the 
code,  except  where  the  amount  paid  by  him  has  exceeded  or 
equaled  the  value  of  the  property  destroyed,  and  no  interest 
remains  in  the  owner.  When  the  amount  of  the  insurance 
money  paid  is  less  than  the  value  of  the  property  destroyed 
by  the  negligent  act,  all  the  authorities  agree  that  the  insurer 
must  either  sue  in  the  name  of  the  insured  or  join  with  him 
in  bringing  an  action  against  the  wrong-doer.  None  allows 
that  in  such  case  he  can  sue  in  his  own  name  alone,  for  the 
reason  that  the  wrongful  act  is  single  and  indivisible,  and 
gives  rise  to  but  one  liability  or  cause  of  action.  In  that 
cause  of  action  he  acquires  a  joint  right  with  the  owner  therein, 
and  not  a  new  and  separate  right  of  action,  and  therefore 
must  prosecute  it  jointly  with  him.  They  have  a  joint  inter- 
est in  a  single  liability,  and,  united,  are  the  real  parties  in  in- 
terest. Now,  the  facts  disclosed  by  this  record  concede  that 
the  property  destroyed  by  the  wrongful  act  of  the  defendant 
greatly  exceeded  in  value  the  amount  of  the  insurance  money 
paid  by  the  plaintiff.  To  the  extent  of  that  payment,  the 
plaintiff  became  subrogated  to  the  right  of  the  owner  in  the 
property,  but  the  cause  of  action  remained  single  and  indivis- 
ible, and  the  plaintiff  acquired  only  a  joint  right  with  the 
owner  therein,  and  not  a  new  and  independent  right  of  action, 
and  could  not  therefore  prosecute  the  action  in  his  own  and 
separate  right.  Yet  this  is  exactly  what  the  plaintiff  has 
done,  and  claims  it  has  a  right  to  do.  If  this  were  so,  it 
would  establish  an  intolerable  rule,  and  expose  the  defendant 
to  be  harassed  by  a  dozen  different  actions,  which,  it  seems  to 
us,  would  be  contrary  to  legal  principles,  and  be  productive  of 
mischief  and  oppression. 
The  judgment  must  be  affirmed. 


April,  1891.]    Home  M.  Ins.  Co.  v.  Oregon  R'y  &  N.  Co.    169 

Fire  Insctrancb  —  Subrogation.  —  After  payment  of  loss  by  an  Insnr- 
ance  company,  it  is  subrogated  to  the  rights  of  the  assured  against  third 
persons:  Note  to  Rockingham  etc,  Ins.  Co.  v.  Bosher,  63  Am.  Dec.  621;  note  to 
^tna  F.  Inn.  Co.  v.  Tyler,  30  Am.  Dec  102. 

In  FayeitoecUher  v.  Phenix  Ins.  Co.,  118  N.  Y.  324,  where  plaintiff 
shipped  a  cargo  under  a  bill  of  lading  which  stipulated  that  the  carrier  should 
have  the  benefit  of  any  Insurance  upon  the  cargo,  and  the  cargo  having  suf- 
fered injury  through  the  carrier's  negligence,  plaintiflf  sued  upon  a  policy 
issued  by  defendant,  which  provided  that  in  case  of  loss  the  insurance  com- 
pany should  be  subrogated  to  the  rights  of  the  plaintiff  against  carriers  of 
such  insured  cargo  not  exceeding  the  amount  paid  by  the  company,  and  that 
plaintiff  should  make  no  contract  whereby  this  right  against  a  carrier  would 
be  cut  off,  the  court  decided  that  the  stipulation  in  the  bill  of  lading  cut  off 
the  insurance  company's  right  to  be  rabrogated  to  th«  rights  of  th«  owner  as 
against  the  carrier. 
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Ross  v.  Walker, 

[139  Pennsylvania  Statb,  42.] 

Master  and  Servant  —  Dttfy  of  Master  to  Servant. —  An  employer  mnst 
provide  his  laborers  with  a  suitable  place  to  work,  with  suitable  tools  and 
machinery  to  nse,  with  suitable  materials,  and  with  reasonably  compe- 
tent fellow-laborers  with  whom  to  work.  If  they  are  young  or  without 
experience  in  the  use  of  tools  or  machinery,  it  is  his  duty  to  see  that 
they  are  instructed  in  their  use,  and  warned  of  such  dangers  aa  are  pecu* 
liar  thereto. 

Master  and  Servant.  — Vice-principal,  bo  long  as  he  acts  in  discharger 
of  the  duties  which  the  principal  owes  to  his  employees,  represents  the 
principal,  so  that  his  act  is  the  act  of  the  principal.  Beyond  this  he  act» 
only  as  a  workman,  and  not  as  a  vice-principal. 

Master  and  Servant  —  Duty  of  Servant.  —  After  workmen  have  been 
employed,  provided  with  tools  and  materials,  and  have  actually  entered 
npon  the  work,  each  is  bound  to  exercise  reasonable  care,  diligence, 
and  skill  in  its  performance.  Each  is  also  bound  to  consider  and  co-op- 
erate with  his  fellow-workmen  to  promote  the  success  of  the  work  in 
which  they  are  all  engaged,  and  failing  to  do  this,  and  receiving  injury  by 
the  act  or  negligence  of  bis  fellow-workman,  he  must  look  to  him  and 
not  to  the  employer  for  compensation. 

Master  and  Servant  —  Servant,  when  must  Exercise  Judgment.  — 
When  a  meuiter  has  performed  all  duties  required  of  him  towards  his 
employees,  including  the  selection  of  a  competent  foreman  and  ample 
material,  he  does  not  insure  them  against  each  other,  nor  is  he  bound  to 
supervise  and  direct  every  detail  of  their  labor.  They  must  exercise 
their  own  judgment  in  the  selection  of  material  out  of  the  mass  fur* 
nished  them,  and  as  to  the  manner  of  handling  it,  so  as  to  ascertain  the 
sufficiency  and  stability  of  any  scaffolding  they  erect  for  themselves, 
and  the  amount  of  burden  to  be  put  upon  such  structures. 

Master  and  Servant  —  Doty  of  Servant  —  Foreman,  when  Fellow-skr- 
TAJTT. —  When  a  master  has  performed  all  duties  required  of  him  toward* 
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his  employees,  including  the  selection  of  a  competent  foreman  and  ample 
material,  it  is  not  his  duty  to  supervise  the  selection  of  every  bit  of 
material  for  every  purpose.  The  foreman  and  his  fellow-workmen  must 
judge  of  the  suitability  of  the  material  used  for  the  purposes  to  which 
it  is  put,  and  their  error  of  judgment  or  careless  discharge  of  such  duty 
is  their  fault,  and  not  that  of  the  master.  In  such  case  the  foreman  is  a 
fellow-servant,  though  he  has  entire  control  of  the  work,  selected  the 
material  used,  and  had  power  to  employ  or  discharge  his  fellow-work- 
men. 

James  H.  Reed  and  P.  C.  Knox,  for  the  appellant. 

John  S.  Ferguson  and  J.  Charles  DicJcen,  for  the  appellees. 

Williams,  J.  Walker,  the  defendant  in  this  action,  was 
engaged  in  erecting  an  iron  bridge.  Duffey  was  his  foreman; 
Ross  was  a  laborer,  employed,  with  many  others,  in  building 
the  bridge.  He  was  hurt  while  so  employed,  by  falling  from 
a  scaffold  in  consequence  of  the  breaking  of  a  stick  of  timber 
which  supported  it.  The  scaffold  was  built  by  the  workmen, 
as  it  was  needed  to  support  the  iron-work  while  it  was  being 
put  in  place  in  the  erection  of  the  bridge.  This  action  was 
brought  to  recover  damages  for  the  injury  so  sustained,  and 
the  theory  of  the  plaintiff  was,  that  the  use  of  the  timber  that 
broke  was  due  to  Duffey's  negligence,  for  which  Walker  was 
liable,  because  Duffey  represented  him  and  was  his  vice-prin- 
cipal. The  defendant,  admitting  that  Duffey  was  his  foreman, 
denied  that  he  was  liable  for  the  negligence  of  his  foreman  in 
the  discharge  of  his  duty  to  his  fellow-workmen.  By  their 
fifth  point,  the  defendant's  counsel  asked  the  court  to  instruct 
the  jury,  if  they  found  the  defendant  put  the  work  in  charge 
of  a  competent  foreman,  and  provided  suitable  materials  for 
the  scaffolding  in  sufficient  quantity,  then  he  was  guilty  of  no 
negligence,  and  the  verdict  must  be  in  his  favor.  The  learned 
judge  refused  the  instruction  asked  for,  and  went  on  to  say 
that  "if  Duffey  was  in  the  entire  charge  and  control  of  the 
work  of  erecting  the  bridge,  determining  what  materials  were 
to  be  used  for  the  scaffolding,  employing  and  discharging 
men,  and  directing  where  and  what  materials  were  to  be  used, 
he  was  acting  for  Mr.  Walker  as  vice-principal,  and  his  negli- 
gence would  be  that  of  the  defendant."  The  correctness  of 
this  definition  of  a  vice-principal  is  the  question  raised  by 
the  several  assignments  of  error. 

Before  considering  that  question,  it  is  important  to  recall 
the  position  and  duties  of  the  principal;  for  these  cannot  be 
extended  or  increased  by  the  circumstance  that  they  are  per- 
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formed  through  the  agency  of  another  person.  They  may  be 
stated  as  follows:  It  is  the  duty  of  an  employer  to  provide  his 
laborers  with  a  suitable  place  to  work,  with  suitable  tools  and 
machinery  to  use,  with  suitable  materials,  and  with  reason- 
ably competent  fellow-laborers  with  whom  to  work.  If  they 
are  young  or  without  experience  in  the  use  of  the  tools  or 
machinery  they  are  to  handle,  it  is  his  duty  to  see  that  they 
are  instructed  in  these  particulars,  and  warned  of  such  dan- 
gers as  are  peculiar  to  the  use  and  care  of  the  machinery 
with  which  their  labor  brings  them  in  contact.  Among  the 
more  recent  of  our  cases,  in  which  the  duties  of  an  employer 
are  stated  and  applied,  are  Payne  v.  Reese,  100  Pa.  St.  301; 
Rummel  v.  Dilworth,  131  Pa.  St.  509;  17  Am.  St.  Rep.  827. 

If  the  principal  be  a  corporation,  or  be  unable  for  any  rea- 
son to  discharge  these  obligations  in  person,  they  must  be 
discharged  through  an  officer,  agent,  or  foreman.  The  person 
who  is  thus  put  in  the  place  of  the  principal,  to  perform  for 
him  the  duties  which  the  law  imposes,  is  a  vice-principal,  and 
quoad  hoc  represents  the  principal,  so  that  his  act  is  the  act 
of  the  principal.  This  is  true,  however,  only  when  and  so 
long  as  his  acts  are  in  discharge  of  the  duties  which  the  prin- 
cipal owes  to  his  employees.  Beyond  this  line  he  acts  as  a 
workman,  and  not  as  vice-principal.  After  the  workmen  have 
been  employed,  provided  with  tools  and  materials,  and  the 
work  is  actually  entered  upon,  each  workman  is  bound  by 
the  nature  and  terms  of  service  to  exercise  reasonable  care, 
diligence,  and  skill  in  the  performance  of  the  work  he  has  un- 
dertaken. He  is  also  bound  to  consider  and  co-operate  with 
his  fellow-workmen  with  a  view  to  promote  the  success  of  the 
industry  or  undertaking  in  which  they  are  all  engaged.  He  is 
as  much  bound  to  discharge  the  duty  which  the  law  casts 
upon  him  as  is  his  employer.  His  failure  to  do  what  he  is 
thus  bound  to  do  is  a  breach  of  duty  towards  his  employer 
and  his  fellow-workmen,  for  which  he  is  legally  liable.  For 
this  reason  the  courts  have  uniformly  held  that  a  workman 
who  has  been  injured  by  the  act  or  negligence  of  his  fellow- 
workman  must  look  for  his  compensation  to  him  who  was  the 
author  of  the  wrong,  and  not  to  their  common  employer. 

The  master  does  not  insure  his  employees  against  each 
other,  nor  is  he  bound  to  supervise  and  direct  every  detail 
of  their  labor.  They  must  exercise  their  own  senses  in  the 
selection  of  material  out  of  the  mass  provided  for  them;  they 
must  use  their  own  judgments  as  to  the  manner  of  handling 
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it,  as  to  the  sufficiencj  and  stability  of  the  scaffolding  they 
erect  for  themselves,  and  the  amount  of  burden  to  be  put  upoa 
such  structures.  No  employer  could  bear  the  burden  of  legal 
responsibility  for  every  blunder  or  neglect  on  the  part  of  each 
and  all  of  his  employees.  The  fact  that  one  employee  is 
more  skillful  than  another,  or  has  had  greater  experience  and 
is  so  deferred  to  by  others,  does  not  change  his  relation  to  his 
employer  or  to  his  fellows.  Nor  does  a  difference  in  rank  or 
grade  of  service  change  the  rule.  When  the  character  of  the 
business  requires  it,  the  master  is  as  much  bound  to  provide 
his  workmen  with  a  reasonably  competent  foreman  as  to  pro- 
vide them  with  tools;  but  in  either  case  his  liability  ceases 
when  he  has  made  a  suitable  selection.  He  is  neither  bound 
to  provide  the  best  tools  and  machinery,  nor  the  highest  grade 
of  skill  in  his  foreman;  but  he  is  bound  to  provide  that  which 
is  reasonably  safe  and  suflBcient  in  both  cases,  and  having  so 
done,  he  has  discharged  his  duty.  What  remains  to  be  done 
is,  that  each  workman,  whatever  his  rank  or  skill  or  experi- 
ence, shall,  with  reasonable  diligence  and  intelligence,  dis- 
charge his  duty  towards  his  employer  and  his  fellows. 

It  is  thus  apparent  that,  whenever  it  is  sought  to  hold  the 
master  liable  for  the  act  or  neglect  of  his  foreman,  the  ques- 
tion to  be  first  considered  is,  whether  the  negligence  com- 
plained of  relates  to  anything  which  it  was  the  duty  of  the 
principal  to  do.  If  it  does,  then  the  principal  is  liable;  for  he 
must  see  at  his  peril  that  his  own  obligations  to  his  workmen 
are  properly  discharged.  If  it  does  not,  he  is  not  liable;  for 
all  his  workmen  are  liable  to  each  other  for  the  consequences 
of  their  negligence,  respectively,  and  he  does  not  insure  them 
against  each  other  by  the  mere  fact  of  employing  them.  These 
general  principles  are  stated  and  illustrated  in  the  recent 
work  of  McKinney  on  Fellow-servants,  134-138.  They  are 
also  applied  in  a  multitude  of  cases  decided  by  this  court, 
among  which  are  Patterson  v.  Pittsburg  etc.  R.  R.  Co.,  76  Pa. 
St.  389;  18  Am.  Rep.  412;  Mullan  v.  Philadelphia  etc.  Steam- 
ship Co.,  78  Pa.  St.  25;  21  Am.  Rep.  2;  Pennsylvania  etc.  R.  R. 
Co.  v.  Mason,  109  Pa.  St.  296;  Lewis  v.  Seifert,  116  Pa.  St. 
628;  2  Am.  St.  Rep.  631;  Bier  v.  Standard  Mfg.  Co.,  130  Pa. 
St.  446. 

It  now  remains  to  apply  the  rule  just  stated  to  the  instruc- 
tion complained  of.  It  was  the  duty  of  Walker,  as  employer 
or  principal,  to  provide  the  men  employed  to  build  this  bridge 
■with  suitable  machinery  and  appliances;  to  furnish  materials 
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BufEcient  in  quantity  and  suitable  in  character;  to  employ 
men  who  were  reasonably  competent  to  do  the  work  for  which 
they  were  wanted;  and  to  give  them  the  benefit  of  the  servicea^ 
of  a  reasonably  competent  foreman.  All  this,  as  we  under- 
stand the  evidence,  was  done.  If  so,  the  employer  had  filled 
the  measure  of  his  legal  liability  to  his  workmen.  For  ar> 
error  in  judgment,  or  for  a  neglect  of  duty  on  the  part  of  any 
one  of  his  employees,  from  the  foreman  down  to  the  humblest 
unskilled  laborer,  he  was  not  liable.  It  was  not  material  to 
this  inquiry  to  know  whether  *'  Duffey  had  entire  charge  and 
control  of  the  work"  as  a  foreman,  or  not;  nor  to  know  whether 
he  selected  from  the  mass  furnished  by  the  employer  the  ma- 
terials to  be  used  for  any  particular  purpose,  or  not;  nor 
whether  he  hired  and  discharged  men,  or  not.  The  inquiry  is. 
Was  it  the  employer's  duty,  after  having  provided  materials 
ample  in  quantity  and  quality,  to  supervise  the  selection  of 
every  stick  out  of  the  mass  for  every  purpose?  To  state 
this  question  is  to  answer  it.  This  was  not  his  duty,  and  for 
that  reason,  Dufiey,  if  he  did  select  the  timber,  which  is  more 
than  doubtful  under  the  testimony,  did  not  represent  Walker 
as  a  vice-principal  in  such  selection.  He  and  his  fellow- 
workmen  were  to  judge  of  the  suitability  of  the  pieces  of  tim- 
ber they  used  for  the  uses  to  which  they  put  them,  and  their 
error  in  judgment,  or  their  careless  discharge  of  this  duty, 
was  their  fault  or  failure,  and  not  that  of  their  employer.  Ho 
had  discharged  his  duty  when  he  furnished  an  abundance 
of  materials  from  which  they  could  select  what  was  needed. 
The  actual  selection  out  of  this  stock,  of  the  sticks  needed 
from  time  to  time,  was  not  his  duty,  but  that  of  the  workmen 
themselves.  If  there  was  a  visible  defect  in  a  stick,  common 
prudence  and  common  care  on  their  part  would  have  rejected 
it,  and  supplied  its  place  with  another  out  of  the  stock  at 
their  command. 

The  learned  judge  seems  to  have  had  the  true  rule  in  his 
mind,  but  in  the  hurry  of  the  trial  he  certainly  failed  to  give 
it  clear  and  adequate  expression,  and  for  this  reason  the  as- 
signments of  error  must  be  sustained. 

The  judgment  is  reversed. 

Master  and  Servant  —  Master's  Doty  to  Fitbnish  Safb  Tools,  etc.  — 
A  master  must  furnish  safe  tools,  machinery,  appliances,  and  a  suitable 
place  in  which  his  servants  can  work:  Sampson  Min.  Co.  v.  Schnad,  16  CoL 
197;  Pierce  v.  Atlanta  Cotton  Mills,  79  Ga.  782;  Louisville  etc  JS'y  Go.  v.  Ora- 
kam,  124  Ind.  89;  Dobbina  ▼.  Brown,  119  N.  Y.  189;  Kram  T.  Long  Island 
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7?V  Co.,  123  N.  Y.  1;  20  Am.  St.  Rep.  716,  and  note;  Nadau  v.  White 
Jiiver  L.  Co.,  76  Wis.  120;  20  Am.  St.  Rep.  29,  and  note;  Clairain  v. 
Western  Union  Tel.  Co.,  40  La.  Ann.  178.  But  he  is  not  required  to 
furnish  the  safest  and  newest  devices  and  appliances:  Augersiein  v.  Jones, 
139  Pa.  St.  183,  post,  p.  174,  and  note;  Tiius  v.  Bradford  etc  R.  R.  Co., 
136  Pa.  St.  618;  20  Am.  St.  Rep.  944,  and  note;  Kern  v.  De  Castro  etc. 
Co.,  125  N.  Y.  50.  That  an  appliance  is  new  and  demands  peculiar  manage- 
ment on  the  part  of  the  servants  who  use  it  is  no  reason  why  the  master 
ahould  not  introduce  it:  Gulf  etc.  R'y  Co.  v.   Williams,  72  Tex.  159. 

Master  and  Servant  —  Dcty  of  Master  to  Warn  or  Instruct  Minor 
Employees.  —  The  master  must  see  that  young  and  inexperienced  servants 
are  instructed  in  the  use  of  tools  and  appliances  which  they  are  com- 
pelled to  use:  Ciriack  v.  Merchants'  W.  Co.,  151  Mass.  152;  21  Am.  St.  Rep. 
438,  and  note.  Yet  an  infant  employee  is  as  responsible  as  an  adult  for  his 
own  protection,  so  far  as  known  and  obvious  dangers  are  concerned:  Mc- 
Carra(jher  v.  Rogers,  120  N.  Y.  526;  Bhckley  v.  Gutta  Percha  etc.  Co.,  113 
-N.  Y.  540;  Gillen  v.  Rowley,  134  Pa.  St.  209;  Coullard  v.  Tecumseh  Mills, 
151  Mass.  85.  It  is  a  question  for  the  jury  to  decide  whether  a  minor  em- 
ployee is  of  such  age  as  to  comprehend  the  dangers  of  his  employment,  and 
if  not,  whether  his  master  has  properly  instructed  him:  Neilon  v.  Marinette 
etc  Co.,  75  Wis.  579. 

Master  and  Servant  —  Vice-principals  —  Fellow-servants.  — A  vice- 
principal  represents  his  master  so  long  as  he  discharges  the  duties  which  the 
master  owes  to  his  servants,  and  to  that  extent  the  master  is  responsible 
to  his  servants  for  the  acts  of  such  vice-principal:  Haley  v.  Western  T.  Co., 
76  Wis.  344;  Louisville  etc.  R'y  Co.  v.  Graham,  124  Ind.  89;  Town  v.  Railroad 
Co.,  84  Mich.  214;  Galveston  Oil  Co.  v.  Thompson,  76  Tex.  235;  Brown  v.  Gil- 
dirUit,  80  Mich.  56;  20  Am.  St.  Rep.  490,  and  note;  Nadau  v.  WhUe  River 
L.  Co.,  76  Wis.  120;  20  Am.  S".  Rep.  29,  and  note.  Beyond  such  acts,  the 
vice-principal  is  a  fellow-servant,  for  whose  acts  resulting  in  injury  to 
other  servants  the  master  is  not  responsible:  Galveston  etc.  R'y  Co.  v. 
Farmer,  73  Tex.  85;  McOovern  v.  Columbus  Mfg.  Co.,  80  Ga.  227;  Chicago 
etc.  R.  R.  Co.  V.  Sullivan,  27  Neb.  673;  Johnson  v.  Ashland  Water  Co.,  77 
Wis.  51. 

Master  and  Servant— Fellow-servants  —  Master's  Liability.  —  A 
master  is  not  liable  for  injuries  suflFered  by  a  servant  through  the  negligence 
of  a  fellow-servant,  unless  he  was  negligent  in  the  selection  of  such  fellow- 
servant:  Congrave  v.  Southern  P.  R.  R.  Co.,  88  Cal.  360;  Smith  v.  Sibley  Mfg. 
Co.,  85  Ga.  333;  McGo'-ern  v.  Columbus  Mfg.  Co.,  80  Ga.  227;  Georgia  R.  R. 
etc.  Co.  V.  Brown,  86*Ga.  320;  Whitmore  v.  Boston  etc.  R'y  Co.,  150  Mass.  477; 
Bergstrom  v.  Staples,  82  Mich.  054;  Hammond  v.  Chicago  etc.  R'y  Co.,  83  Mich. 
335;  Smith  v.  St.  Paul  etc.  R.  R.  Co.,  44  Minn.  17;  Johnson  v.  St.  Paul  etc 
R.  R.  Co.,  43  Minn.  222;  Arnold  v.  President  etc.,  125  N.  Y.  15;  Filbert  v. 
President  etc,  121  N.  Y.  207;  Hagins\,  Cape  Fear  etc  R'y  Co.,  106  N.  0.  537; 
Duffy  V.  Oliver,  131  Pa.  St.  203;  Allegheny  H.  Co.  v.  Rohan,  118  Pa.  St.  223; 
St.  Louis  etc.  R'y  Co.  v.  Welch,  72  Tex.  298.  This  rule,  however,  does  not 
apply  unless  the  servants  are  engaged  in  the  same  general  employment: 
Sadoioski  v.  Michigan  C.  Co.,  84  Mich.  100;  Nelson  v.  Chicago  etc.  R'y  Co.,  77 
Iowa,  405.  A  servant,  to  recover  for  an  injury  received  through  the  negligence 
of  a  fellow-servant,  must  show  that  he  was  in  the  exercise  of  ordinary  care, 
and  did  nothing  to  contribute  to  his  own  injury:  Central  R.  R.  etc.  Co.  v.  La- 
nier, 83  Ga.  587;  Austin  etc.  R'y  Co.  v.  Beatty,  73  Tex.  593;  Parker  v.  Georgia  P. 
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Ji'j/  Co.,  83  Ga.  539.  There  is  no  difference  between  an  act  of  a  fellow-ser-^ 
Tant  which  causes  an  injury,  and  a  command  which  produces  the  same  result; 
OuJfete.  R'y  Co.  t.  Blohn,  73  Tex.  637;  Roulv.  East  Tennessee  etc  R'y  Co.,  85- 
6a.  197. 


Iron  City  National  Bank  v.  McCord. 

[139  Pennsylvania  Statb,  62.] 

Nbgotiablb  Instruments  —  Conuitions  Destrgyinq  Negotiabilitt.  — 
Anything  written  or  printed  on  a  negotiable  instrument  prior  to  issu- 
ance by  the  maker,  relating  to  the  subject-matter  thereof,  and  tend* 
ing  to  restrain  or  qualify  it,  is  regarded  as  part  of  the  contract;  and  if 
by  such  language  payment  is  not  necessarily  to  be  made  at  all  events, 
and  for  the  full  sum,  at  a  time  certain,  subject  to  no  contingency,  it» 
negotiability  is  destroyed. 

Negotiable  Instruments  —  Order  on  Bank  —  Conditions  DESTRonNa 
Negotiability.  —  An  order  drawn  by  a  depositor  on  a  bank,  to  pay  to 
the  payee  named  therein,  or  order,  a  certain  sum  nine  weeks  from  date, 
and  providing  on  its  face  that  he  or  his  transferee  must  present  to  the 
bank,  with  the  order,  a  notice  ticket,  and  also  produce  at  or  before  the 
time  of  payment  the  drawer's  deposit-book,  is  non-negotiable,  and  shows 
on  its  face  that  it  is  not  a  regular  commercial  check,  and  is  not  intended 
to  operate  as  such,  but  was  drawn  on  a  specially  deposited  fund,  held 
subject  to  certain  rules  and  regulations  requiring  certain  things  to  be 
done  before  payment  could  be  required. 

George  P.  Graver  and  D.  T.  Watson,  for  the  appellant. 

.     Levi  Bird  Dvff,  for  the  appellee. 

Sterrett,  J.  This  action  of  assumpsit  was  brought  by  the 
Iron  City  National  Bank,  indorsee  and  holder,  against  Mrs. 
McCord,  drawer  of  an  order  in  the  following  form:  — 


RETURN  notice  TICKET  WITH  THIS  ORDER. 

No.  of  Book,  44,684.    $900f<p<y        Nov.  30,  1887. 
DOLLAR  SAVINGS  BANK, 

(Of  PitUburgh.) 

Nine  wests  ffom  date,  or  Feb.  1, 1888, 

Pay  to  W.  J.  Quinn  or  order. ©s-Beftr^r, 

Nine  hundred...................... ............^  Dollars. 

Witness  t  Sign  on  line  below,  Pint  name  in  folU 

J.  P.  McCord.  Martha  J."  McCord. 

DEPOSIT  BOOK  MUST  BE  AT  BANK  BEFORE  MONEY  CAN  BE  PAID. 


Indorsed:  W.  J.  Quinn. 
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It  appears  that  W.  J.  Quinn,  the  pa^^ee  and  indorser  of  the 
order,  obtained  the  same  from  the  defendant  in  payment  of 
the  balance  claimed  to  be  due  him  as  contractor  for  the  erec- 
tion of  buildings  on  her  separate  estate,  by  assuring  her  that 
all  claims  of  material-men  and  subcontractors  were  fully  paid, 
and  no  liens  could  be  filed  against  the  buildings.  That  rep- 
resentation proved  to  be  untrue,  and  liens  amounting,  wit!i 
costs,  to  $444.90  were  subsequently  filed.  In  view  of  the  facts, 
it  cannot  be  doubted  that,  as  between  Quinn  and  Mrs.  Mc- 
Cord, the  latter  had  a  valid  defense  to  the  payment  of  the 
order,  at  least  to  the  extent  of  the  liens;  and  unless  the  order 
is  negotiable  in  the  sense  of  the  law  merchant,  the  plaintiff^ 
as  Quinn's  indorsee,  is  in  no  better  position.  The  learned 
president  of  the  common  pleas  must  have  been  of  that  opin- 
ion, because  he  refused  to  charge,  "that,  under  all  the  evidence, 
the  verdict  of  the  jury  must  be  for  the  plaintiff,"  and  instructed 
them  that  if  they  believed  the  evidence,  the  defendant  had  a 
valid  defense  to  the  order,  in  the  hands  of  the  bank,  to  the 
extent  of  the  liens  and  costs  thereon.  The  verdict  in  favor  of 
the  plaintiff  for  $481.10  was  evidently  the  result  of  that  in- 
struction, as  applied  to  the  facts  found  by  the  jury.  The 
main  question,  therefore,  is,  whether,  in  the  legal  sense,  the 
order  in  suit  is  negotiable.  If  it  is  not,  there  was  no  erro."  in 
refusing  to  charge  as  requested  by  plaintifFj  and  in  aflfirming 
defendant's  second  point. 

While  the  direction  is  to  "pay  to  W.  J.  Quinn  or  order  nine 
hundred  dollars  in  nine  weeks  from  date,  or  February  1, 
1888,"  there  is  enough  on  the  face  of  the  order  to  show  that, 
in  the  commercial  sense,  it  was  not  a  regular  check,  and  was 
not  intended  to  operate  as  such.  It  sufficiently  appears  from 
the  memoranda  on  its  face  that  it  was  drawn  on  a  specially 
deposited  fund  held  by  the  bank,  subject  to  certain  rules  and 
regulations  in  force  between  it  and  the  depositor,  requiring 
certain  things  to  be  done  before  payment  could  be  required, 
viz.,  previous  notice  of  depositor's  intention  to  draw  upon  the 
fund,  return  of  the  notice  ticket  with  the  order  to  pay,  and 
presentation  of  the  deposit-book  at  the  bank,  so  that  the  pay- 
ment might  be  entered  thereon. 

Section  8  of  the  by-laws,  given  in  evidence,  requires:  "When 
money  is  to  be  drawn  out,  the  book  must  be  brought  to  the 
office  to  have  payment  entered  thereon.  Depositors  must  tnke 
out  the  money  themselves,  except  in  case  of  sickness  or  other 
infirmity,  or  absence  from  the  city,  it  may  be  paid  to  their 
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order,  properly  witnessed,  accompanied  by  the  book.  Blank 
orders  will  be  furnished  at  the  office  of  the  corporation." 
One  of  those  blanks  appears  to  have  been  used  for  the  order 
sued  on  in  this  case,  substituting  the  word  "order"  for 
"bearer."  According  to  the  testimony  of  plaintifif's  cashier, 
his  attention  was  called  to  the  prerequisites  to  payment  noted 
on  the  face  of  the  order,  and  it  must  therefore  be  presumed 
that  he  knew  the  order  "to  pay  in  nine  weeks,"  etc.,  was 
restricted  or  qualified  by  the  provisions  contained  in  the 
by-law,  requiring  notice  of  intention  to  draw,  return  of  notice 
ticket  with  the  order,  and  at  the  same  time  presentation  of  the 
deposit-book.  The  effect  of  these  requirements  was  to  restrain 
or  qualify  the  otherwise  general  operation  of  the  order. 

It  is  well  settled  that  anything  written  or  printed  on  a  ne- 
gotiable instrument  prior  to  its  issuance  by  the  maker,  relating 
to  the  subject-matter  of  the  instrument,  and  tending  to  restrain 
or  qualify  it,  must  be  regarded  as  part  of  the  contract  intended 
to  be  evidenced  thereby:  Costello  v.  Crowellf  127  Mass.  293;  34 
Am.  Rep.  367,  and  cases  there  cited;  Henry  v.  Colman,  5  Vt. 
403;  Fletcher  v.  Blodyett,  16  Vt.  26;  42  Am.  Dec.  487;  Benedict 
V.  Cowden,  49  N.  Y.  396;  10  Am.  Rep.  382;  Johnson  v.  Heagan, 
23  Me.  329.  In  Costello  v.  Crowell,  127  Mass.  293,  34  Am.  Rep. 
367,  the  words  "given  as  collateral  security  with  agreement," 
written  on  the  mai'gin  of  a  promissory  note,  were  held  to  destroy 
its  negotiability.  Speaking  for  the  court  in  that  case,  Mr.  Jus- 
tice Lord  said:  "It  is  settled,  by  an  uninterrupted  series  of 
decisions,  that  any  language  put  upon  any  portion  of  the  face  or 
back  of  a  promissory  note  by  the  maker,  before  delivery,  is  part 
of  the  contract;  and  if  by  any  such  language  the  payment  of 
it  is  not  necessarily  to  be  made,  at  all  events  and  of  the  full 
sum,  in  lawful  money,  and  at  a  time  certain  to  arrive,  and. 
subject  to  no  contingency,  the  note  is  not  negotiable."  Our 
own  cases,  among  which  are  Overton  v.  Tyler,  3  Pa.  St.  346, 
45  Am.  bee.  645,  Sweeney  v.  Thickstun,  77  Pa.  St.  131,  Woods 
v.  North,  84  Pa.  St.  407,  24  Am.  Rep.  201,  Citizens'  Nat.  Bank 
v.  Piollet,  126  Pa.  St.  194,  12  Am.  St.  Rep.  860,  in  effect  rec- 
ognize the  same  principle.  In  Jones  v.  Fales,  4  Mass.  245,  the 
words  "foreign  bills,"  written  at  the  foot  of  a  promissory 
note,  were  held  to  be  part  of  the  note  itself,  and  rendered  it 
non-negotiable.  The  same  effect  was  given  to  the  words  "in 
facilities,"  shown  to  mean  a  class  of  bank  notes  then  worth 
less  than  par:  Springfield  Bank  v.  Merrick,  14  Mass.  322. 

The  principle  recognized  in  these  and  other  cases  is  un- 
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■doubtedly  correct,  in  that  it  is  necessary  to  preserve  the  integ- 
rity of  negotiable  instruments.  Applying  it  to  the  instrument 
ill  suit,  it  is,  in  substance,  merely  an  order  on  the  Dollar  Sav- 
ings Bank  to  pay  W.  J.  Quinn,  or  order,  nine  hundred  dollars 
in  nine  weeks  from  date,  or  February  1,  1888,  provided  he  or 
his  transferee  present  to  the  bank,  with. the  order,  the  notice 
ticket,  and  also  produce,  at  and  before  the  time  of  payment,  the 
drawer's  deposit-book.  As  already  remarked,  these  are  un- 
doul)tedly  prerequisites  which  restrain  or  qualify  the  generality 
of  the  order  to  pay  as  contained  in  the  body  of  the  instrument. 
They  are  also  prerequisites  with  which  it  may  be  difficult,  if  not 
sometimes  impossible,  for  the  payee,  transferee,  or  holder  of  such 
an  order  to  comply.  As  was  said  in  Woods  v.  North,  Si  Pa.  SL. 
407,  24  Am.  Rep.  201:  "It  is  a  necessary  quality  of  negotiable 
paper  that  it  should  be  simple,  certain,  unconditional,  not  sub- 
ject to  any  contingency.  It  would  be  a  mere  affectation  of 
learning  to  cite  the  elementary  treatises  and  the  decided  cases 
which  have  established  this  principle.  It  is  very  important  to 
the  commercial  community  that  it  should  be  maintained  in  all 
its  rigor."  If  this  is  not  done,  such  paper  would  soon  cease  to  be 
a  "courier  without  luggage,"  and  become  loaded  down  with  con- 
ditions, contingencies,  and  all  sorts  of  ivipedivienta,  so  that  its 
usefulness  would  be  greatly  impaired,  if  not  entirely  destroyed. 
Technically,  the  plaintiff  was  not  entitled  to  recover;  but 
by  treating  the  record  as  amended,  a  verdict  was  rendered 
and  judgment  entered  thereon  for  all  that  could  have  been 
recovered  if  Quinn  had  been  made  the  legal  plaintiff.  Sub- 
stantial justice  has  thus  been  done,  and  there  is  no  reason 
why  the  judgment  should  not  be  affirmed. 


Negotiable  Instruments  —  Conditions  Affecting  Negotiabilitt. — 
Commercial  paper,  to  be  negotiable,  must  be  certain  and  unconditional; 
Jennings  v.  Fimt  Nat.  Bank,  13  Col.  417;  16  Am.  St.  Rep.  210,  and  note.  A 
note  payable  to  certain  specified  payees  in  certain  proportions,  without  spe- 
oifying  that  it  is  payable  to  their  order  or  bearer,  is  not  negotiable:  Graves 
V.  Mining  Co.,  81  Cal.  304-.  A  note  containing  a  stipulation  for  payment  of 
attorney's  fees  is  not  an  unconditional  note,  and  tlierefore  non-negotiable: 
Savings  Bank  v.  Strother,  28  S.  C.  505;  Hatcher  v.  National  Bank,  79  Ga.  543; 
Wright  v.  Traver,  73  Mich.  493;  Altman  v.  Fowler,  70  Mich.  57.  A  note 
payable  "on  or  before"  a  certain  date  is  not  for  that  reason  non-negotiable: 
First  Nat.  Bank  etc.  v.  Skeen,  101  Mo.  683.  The  certainty  requisite  to  the 
negotiability  of  an  instrument  must  continue  until  the  obligation  is  dis- 
charged, and  any  provision  which  removes  that  certainty  prevents  the  nego- 
tiation of  the  paper  at  all:  Altman  v.  RiUerahofer,  68  Mich.  287;  13  Am.  St. 
Rep.  341,  and  note. 
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Commonwealth  v.  Milleb. 

[139  Pennsylvania  State,  77.1 

Nuisance  —  Facts  Which  mat  Constitute  Defense.  —  When  the  qnes* 
tion  to  be  determined  is  whether  or  not  a  certain  business  constitute» 
a  nuisance,  the  character  of  the  location  where  the  businesa  was  estab- 
lished, the  nature  and  importance  of  such  business,  the  length  of  time  it 
has  been  in  operation,  the  capital  invested,  and  its  influence  upon  the 
growth  and  prosperity  of  the  community,  are  proper  facts  to  be  consid- 
ered by  the  jury,  and  may  constitute  a  defense,  though  they  will  not 
justify  the  maintenance  of  a  nuisance  after  its  existence  is  established. 

Criminal  Law  —  Reasonable  Doubt.  —  A  doubt  fairly  derived  from  the 
evidence,  that  would  cause  one  to  pause  and  hesitate  before  acting  upon 
any  important  transaction  in  life,  is  a  reasonable  doubt.  It  need  not  be 
such  a  doubt  as  would  control  a  person,  in  order  to  be  reasonable. 

Nuisance  —  View  of  Pkemises  and  Comment  of  Counsel  within  Court's 
Discretion.  —  In  an  action  to  determine  whether  or  not  a  certain  busi- 
ness is  a  nuisance,  the  granting  of  a  request  that  the  jury  be  allowed  to 
view  the  alleged  nuisance,  as  well  as  the  right  of  counsel  to  comment  on 
opposing  counsel's  failure  or  refusal  to  join  in  such  request,  are  matters 
within  the  discretion  of  the  trial  court,  and  its  action  will  not  be  dis- 
turbed, unless  a  clear  abuse  of  discretion  is  aliown. 

S.  SchoyeVy  Jr.^  George  Shiras,  Jr.,  and  S.  B.  Schoyer,  for  the 
appellants. 

John  S.  Ferguson,  George  Elphinstone,  and  W.  B.  Rodgers,  for 
the  appellee. 

Williams,  J.  The  defendants  own  and  operate  a  refinery 
where  crude  petroleum  and  its  products  are  prepared  for 
market.  There  are  four  acres  within  the  inclosure  fronting 
on  the  Ohio  River.  The  Pittsburgh  and  Western  railroa(i 
passes  in  front  of  it,  along  the  river's  edge.  The  Cleveland 
and  Pittsburgh  railroad  runs  upon  the  street  directly  in  the 
rear.  The  city  of  Allegheny,  like  its  sister  city,  Pittsburgh, 
owes  its  growth  and  prosperity  to  the  extent  of  its  manufac- 
turing interests,  and  the  river  front  is  almost  wholly  given 
over  to  these  great  industries.  The  indictment  charges  that 
the  defendant's  refinery  is  a  public  and  common  nuisance 
because  of  the  emission  therefrom  of  certain  noxious  and  of- 
fensive smells  and  vapors,  and  because  the  oils  and  gases 
stored  and  used  therein  are  inflammable,  explosive,  and  dan- 
gerous. The  jury,  under  the  instructions  of  the  court,  found 
the  defendants  guilty,  and  the  sentence  which  has  been  pro- 
nounced requires  the  abatement  or  destruction  of  a  plant  in 
which  some  three  hundred  thousand  dollars  are  said  to  be  in- 
vested, and  which  gives  employment  to  seventy-five  men.  Th© 
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assignments  of  error  are  quite  numerous,  but  the  important 
questions  raised  are  few. 

The  first  four  assignments,  the  sixth,  ninth,  tenth,  and  six- 
teenth, may  be  considered  together,  as  they  relate  more  or  ]es& 
directly  to  the  same  subject.  The  learned  judge  had  his  at- 
tention directed  by  the  written  points  to  the  definition  of  a 
public  nuisance,  and  to  the  circumstances  under  which  the 
defendants'  refinery  had  been  established  and  maintained  for 
many  years;  and  he  instructed  the  jury  that  the  character  of 
the  location  where  the  refinery  was  established,  the  nature  and 
importance  of  the  business,  the  length  of  time  it  had  been  in 
operation,  the  capital  invested,  and  the  influence  of  the  busi- 
ness upon  the  growth  and  prosperity  of  the  community  were 
no  defense  to  an  indictment  for  nuisance.  Among  other  ex- 
pressions used  by  him  are  the  following:  "  It  is  no  defense  to 
an  indictment  for  a  common  nuisance  that  the  business  com- 
plained of  has  been  in  operation  many  years."  "I  do  not  think 
the  size  of  an  establishment  makes  any  difl'erence."  And 
again:  "Neither  is  it  a  defense  in  any  measure  that  the  busi- 
ness is  a  useful  one,"  etc.  If  it  had  been  an  admitted  or  an 
established  fact  that  the  business  of  the  defendants  was  a 
common  nuisance,  and  they  had  attempted  to  justify  its  main- 
tenance, these  instructions  would  have  been  appropriate;  but 
the  question  before  the  jury  was,  whether  the  business  was  a 
nuisance.  The  decision  of  that  question  depended  upon  a 
knowledge  of  all  the  circumstances  peculiar  to  Ihe  business, 
the  place,  its  surroundings,  and  the  employments  of  the  per- 
sons in  the  vicinity.  While  no  one  of  these,  nor  all  together, 
would  justify  the  maintenance  of  a  nuisance,  they  might  be 
suflicient,  and  they  certainly  were  competent,  evidence  from 
which  the  jury  might  determine  whether  the  defendants'  re- 
finery was  a  common  nuisance  at  the  place  where  it  was  lo- 
cated, and  this  was  the  question  to  be  determined  by  the  trial. 
They  might  make,  therefore,  or  contribute  to  make,  a  defense 
to  the  indictment  trying.  This  distinction  between  an  effort 
to  justify  an  admitted  or  established  nuisance,  and  a  denial 
that  the  business  complained  of  amounts  to  a  nuisance,  was 
evidently  in  the  mind  of  the  learned  judge,  but  in  the  haste 
that  attends  jury  trials,  he  failed  to  place  it  clearly  before  the 
jury.  He  did  say  that  the  facts  referred  to  had  "  weight,  and 
are  to  be  considered  in  determining  the  degree  of  the  injury 
produced,  and  whether  the  eff'ects  are  so  annoying,  so  produc- 
tive of  inconvenience  and  discomfort,  that  it  can  be  said  to  be 
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really  so  prejudicial  to  the  public  as  to  be  a  nuisance";  but 
following  an  explicit  statement  that  these  same  facts  were 
"no  defense  to  an  indictment  for  erecting  and  maintaining  a 
nuisance,"  such  as  they  were  then  trying,  the  jury  was  left 
without  an  adequate  presentation  of  the  defense. 

That  such  facts  are  proper  for  consideration,  and  may 
make  a  defense,  has  been  long  and  well  settled:  Wood  on 
Nuisances,  sec.  430.  The  same  rule  was  applied  in  this  state 
in  Huchenstine' s  Appeal,  70  Pa.  St.  102,  10  Am.  Rep.  669,  and 
in  Commonwealth  v.  Reed,  34  Pa.  St.  275,  75  Am.  Dec.  661. 
The  character  of  the  business  complained  of  must  be  deter- 
mined in  view  of  its  own  peculiar  location  and  surroundings, 
«nd  not  by  the  application  of  any  abstract  principle:  Wood  v. 
Sutcliffe,  8  Eng.  L.  &  Eq.  221.  In  the  case  last  cited.  Lord 
•Cranworth  referred  to  a  case  at  nisi  prius,  in  which  he  had 
instructed  the  jury  to  consider  not  only  whether  the  quantity 
of  smoke  complained  of  would  amount  to  a  nuisance,  consid- 
-ered.  abstractly,  but  "  whether  it  is  a  nuisance  to  a  person 
living  in  Shields,"  which  was  the  name  of  the  town  in  which 
the  business  was  conducted.  It  was  in  this  respect  that  the 
instructions  complained  of  in  the  first,  second,  and  third 
specifications  were  inadequate.  They  gave  the  general  rule 
without  the  qualifications  which  the  situation  of  the  defend- 
ants' refinery  entitled  him  to.  The  right  to  pure  air  is  in 
-one  sense  an  absolute  one,  for  all  persons  have  the  right  to 
life  and  health,  and  such  a  contamination  of  the  air  as  is 
injurious  to  health  cannot  be  justified;  but  in  another  sense 
it  is  relative,  and  depends  upon  one's  surroundings.  People 
who  live  in  great  cities  that  are  sustained  by  manufacturing 
-enterprises  must  necessarily  be  subject  to  many  annoyances 
and  positive  discomforts,  by  reason  of  noise,  dust,  smoke,  and 
odors,  more  or  less  disagreeable,  produced  by  and  resulting 
from  the  business  that  supports  the  city.  They  can  only  be 
relieved  from  them  by  going  into  the  open  country.  The  de- 
fendants had  a  right  to  have  the  character  of  their  business 
determined^  in  the  light  of  all  the  surrounding  circumstances, 
including  the  character  of  Allegheny  as  a  manufacturing  city, 
and  the  manner  of  the  use  of  the  river  front  for  manufactur- 
ing purposes.  If,  looked  at  in  this  way,  it  is  a  common 
nuisance,  it  should  be  removed;  if  not,  it  may  be  conducted 
without  subjecting  the  proprietors  to  the  pecuniary  loss  which 
its  removal  would  involve. 

The  fifteenth  assignment  relates  to  the  definition  of  a  "resu 
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Bonable  doubt."  The  learned  judge  said:  "  It  is  such  a  doubt 
as  would  influence  or  control  you  in  your  actions  in  any  of 
the  important  transactions  of  life."  He  did  not  say  that  a 
doubt  that  would  cause  one  to  pause  and  hesitate  was,  if 
fairly  derived  from  the  evidence,  a  reasonable  one  within  the 
meaning  of  the  criminal  law,  but  that  it  must  be  one  that 
would  control  one's  conduct  in  the  important  transactions  of 
life.  Our  actions  are  determined  by  the  preponderance  of 
considerations.  We  doubt,  hesitate,  examine,  balance  the 
argument  for  and  against  the  given  action,  and  act  as  the 
preponderance  indicates.  A  doubt  that  would  control  our 
actions  in  the  important  transactions  of  life  would  be  one 
that  was  so  strong  as  not  to  be  overcome  by  the  balancing 
process.  Such  a  doubt  would  be  practically  an  unconquer- 
able one.  It  would  lead  us,  not  simply  to  refrain  from  acting, 
but  to  act. 

The  twelfth  and  thirteenth  assignments  relate  to  the  request 
of  the  defendants  that  the  jury  be  permitted  to  view  the  al- 
leged nuisance,  and  see  its  situation  and  surroundings,  and 
observe  its  operations,  before  passing  upon  them.  This  was  a 
reasonable  request,  and  in  view  of  the  magnitude  of  the  in- 
terests involved,  it  is  difficult  for  us  to  understand  why  it  was^ 
not  granted  by  the  court.  It  was,  however,  a  matter  fairly 
within  the  discretion  of  the  court,  and  we  cannot  say  that  it 
was  an  abuse  of  that  power  to  refuse  the  application  upon 
anything  now  before  us.  Much  the  same  thing  may  be  said 
of  the  action  of  the  court  in  refusing  permission  to  defend- 
ants' counsel  to  comment  upon  the  action  of  the  common- 
wealth in  objecting  to  the  proposed  view  of  the  premises.  So 
much  depends  on  what  is  said,  and  the  connection  in  which 
it  stands,  that  it  should  be  a  clear  case  of  infringement  upon 
the  right  of  counsel  to  comment  upon  the  incidents  of  the 
trial,  to  induce  us  to  interfere  with  the  discretionary  control  of 
the  trial  judge.  It  appears  by  the  thirteenth  assignment  that 
as  counsel  for  the  defendants  were  addressing  the  jury,  they 
proposed  to  comment  on  the  action  of  the  commonwealth's 
counsel  in  refusing  to  join  in  the  request  for  an  examination 
of  the  premises  by  the  jury,  and  in  objecting  thereto,  and 
that  counsel  for  the  commonwealth  "  objected  to  the  propriety" 
of  such  comment."  The  objection  was  sustained,  and  the 
comments  were  not  allowed  to  proceed.  The  fact  that  an  ap- 
plication was  made  by  the  defendants,  objected  to  by  the 
commonwealth,   and   denied   by  the   court,  was   within   the 
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knowledge  of  the  jury,  because  it  had  transpired,  as  we  under- 
stand, in  their  presence.  It  was  a  fact  that  for  some  purposes 
might  properly  be  referred  to,  as  an  incident  of  the  trial,  by 
counsel,  but,  like  other  facts,  it  might  be  commented  upon  in 
an  improper  manner,  or  used  for  an  improper  purpose;  and 
in  the  absence  of  precise  information  upon  the  subject,  we 
must  presume  that  the  learned  judge  exercised  a  proper  su- 
pervision over  the  argument. 

We  think  the  indictment  is  sufficient  in  form  to  sustain  a 
verdict,  and  the  verdict  rendered  is  applicable  to  all  the  counts, 
and  was,  no  doubt,  so  intended  by  the  jury,  but,  for  the  rea- 
sons given,  the  judgment  cannot  be  sustained. 

Judgment  reversed.  

NuiSANCK  —  Defenses  to  an  Action  for.  —  Carrying  on  an  oflFensive  or 
dangerous  business  for  any  number  of  years  in  a  remote  place  does  not  en- 
title the  owner  to  continue  the  same  after  the  neighborhood  is  settled.  Its 
continuance  thereafter  is  a  nuisance:  Lajlin  etc.  Co.  v.  Tearney,  131  111.  322; 
19  Am.  St.  Rep.  34;  Rosa  v.  Butler,  19  N.  J.  Eq.  294;  97  Am.  Dec.  654,  and 
note.  There  can  be  no  prescriptive  right  to  maintain  a  public  nuisance: 
Wright  v.  Moore,  38  Ala.  593;  82  Am.  Dec.  731,  and  note;  Inhab.  of  Charlotte 
V.  Pembroke  etc.  Works,  82  Me.  391;  New  Castle  v.  Baney,  130  Pa.  St.  546; 
Mills  V,  Hall,  9  Wend.  315;  24  Am.  Dec.  160,  and  note.  The  question  being 
whether  a  business  carried  on  near  the  dwelling-house  of  the  plaintiff  is  a 
nuisance,  it  is  not  a  sufficient  defense  that  the  business  is  lawful,  and  the  use 
made  by  the  defendant  of  his  own  property  reasonable:  Hurlbut  v.  McKone, 
55  Conn.  31;  Shepard  v.  Hill,  151  Mass.  540;  Bohan  v.  Pwt  Jervis  etc.  Co., 
1-22  N.  Y.  18. 

Criminal  Law  —  Reasonable  Doubt  —  Definition  of.  —  A  reasonable 
doubt  is  one  arising  from  a  candid  investigation  of  the  evidence,  such  as,  in 
the  graver  transactions  of  life,  would  cause  a  reasonable  and  prudent  man  to 
hesitate:  Oannon  v.  People,  127  111.  507;  1 1  Am.  St.  Rep.  147,  and  note.  See 
also  Bdlard  v.  State,  30  Tex.  367;  94  Am.  Dec.  317;  Commonwealth  v.  Webster, 
5  Cush.  295;  52  Am.  Dec.  711.  A  reasonable  doubt  must  be  a  fair  one,  based 
on  reason  and  common  sense:  People  v.  Cox,  70  Mich.  247. 
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[189  Pennsylvania  State,  188.] 
Master  and  Servant.  — Duty  on  Part  of  Master  is  to  provide  ordinary 
machinery  reasonably  safe  for  the  work  to  be  done.     He  need  not  pro- 
vide such  as  will  either  insure  the  servant  against  injury,  or  be  of  the 
very  best  and  newest  device  obtainable.     If  this  is  done,  the  master  is 
not  liable,  though  the  servant  is  injured  without  fault  of  his  own. 
aster  AND  Servant  —  Master's  Liability  if  Different  Device  would 
Prevent  Accident.  —  The  risk  to  which  an  employer  subjects  his  em- 
ployee in  the  use  of  machinery  furnished  is  not  sufficient  to  impose  lia. 
bility  upon  the  former,  as  being  extraordinary  in  character,  merely  be- 
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cause  the  injury  in  a  particular  case  might  possibly  have  been  prevented 
by  adopting  some  dififerent  device.  Mere  proof  of  accident  and  such 
possible  prevention  is  not  the  test  of  negligence  by  the  master  which 
produces  legal  liability. 

Master  and  Servant  —  Negligence  —  Liability  for  Defects  in  Machin- 
ery. —  It  is  not  negligence  on  the  part  of  the  master  towards  his  ser- 
vant if  a  tool  or  machine  breaks  or  bursts,  whether  from  an  internal 
original  fault,  not  apparent  when  it  was  first  provided,  or  from  an  ex- 
ternal apparent  one,  produced  by  time  and  use,  not  brought  to  the  mas- 
ter's knowledge.  These  are  ordinary  risks  of  the  employment  assumed 
by  the  servant,  and  which  it  is  his  duty  to  report  to  the  master. 

Master  and  Servant  —  Negligence  —  Bursting  of  Machinery. —  Where 
a  servant  is  injured  by  the  bursting  of  an  emery-wheel  operated  by  him, 
not  shown  to  have  been  defectively  constructed  so  as  to  cause  the  in- 
jury, the  fact  that  the  accident  might  have  been  prevented  by  the  adop- 
tion of  a  different  device  than  that  in  use  will  not  charge  the  master 
with  negligence. 

John  D.  McKennan,  for  the  appellants. 

A.  M.  Watson  and  James  H.  Porte,  for  the  appellee. 

Green,  J.  The  plaintiff,  being  in  the  employment  of  the 
defendants  in  the  service  of  grinding  boxes  on  an  emery- 
wheel,  was  injured  by  the  bursting  of  the  wheel,  and  brought 
this  action  to  recover  damages  for  the  injury.  The  negli- 
gence charged  against  the  defendants  as  the  cause  of  the  in- 
jury, in  the  plaintiff's  statement,  was:  '*That  said  emery- 
wheel  was  placed  in  a  plate  or  rest,  which  said  plate  or  rest 
was  unsafe,  insecure,  and  dangerous  to  be  used  when  said 
emery-wheel  was  in  motion,  of  which  the  defendants  then  and 
there  had  full  knowledge,  and  of  which  the  plaintiff  had  no 
knowledge;  that  it  was  the  duty  of  the  said  defendants  to 
guard,  fasten,  secure,  and  protect^such  plate  or  rest,  so  contain- 
ing said  emery-wheel  as  aforesaid,  so  that  the  plaintiff  might 
work  thereat  without  danger  to  life  or  limb":  and  that  while 
the  plaintiff  was  at  work  grinding  boxes  on  the  wheel  it  broke, 
and  the  plate  or  rest  was  thrown  against  the  plaintiffs  head, 
and  injured  him. 

The  learned  court  below  put  the  case  to  the  jury  in  this 
manner:  "You  will  observe  that  the  negligence  charged  here 
is,  that  this  iron  plate  was  insecure  and  unsafe,  and  that  when 
the  wheel  burst  it  was  not  sufficiently  secure  to  protect  him; 
that  if  it  had  been  sufficiently  secured  and  fastened,  he 
would  not  have  been  injured.  That  is  the  question  you  are  to 
try.  We  do  not  try  whether  the  machinery  was  properly  oiled, 
or  whether  it  wabbled,  or  how  the  wheel  broke;  because  it  is 
alleged  that  if  this  plate  had  been  fastened  with  screws  at  the 


AUGERSTEIN   V.  JONES.  [Peiin.. 

top,  as  they  allege  it  is  now,  this  man  would  not  have  been 
hurt.  That  is  the  allegation.  Bear  that  in  mind,  because 
that  is  what  we  are  to  try."  The  court  then  proceeded  to  say 
that,  to  determine  the  defendants' liability,  the  jury  must  find 
Bome  neglect  of  duty  in  regard  to  the  plate;  that  the  de- 
fendants must  furnish  reasonably  safe  appliances  for  their 
employees,  and  if  they  were  told  that  the  plaintiff  was  an  un- 
skilled man,  they  must  inform  him  of  anything  dangerous^ 
The  court  further  said:  "Now,  what  was  the  duty  of  the  de- 
fendants in  this  case?  Emery-wheels  will  burst;  a  grind- 
stone of  any  kind  will  burst.  Everybody  knows  that;  and 
it  is  not  necessary  to  give  proof  that  it  may  burst.  But 
the  mere  bursting  of  a  grindstone,  unless  there  is  some 
defect  in  it  of  which  the  proprietors  were  informed,  will  not 
enable  a  person  to  recover  damages  from  the  proprietors.  If 
that  were  the  law,  we  might  as  well  shut  up  our  works  and 
go  to  something  else.  But  if  the  accident  happened  by  rea- 
son of  any  neglect  on  the  part  of  the  proprietors,  they  would 
be  liable.  In  this  case,  if  they  knew  that  putting  these  bolts 
through,  and  screwing  them  on  top  of  the  plate,  in  case  it  did 
burst,  would  protect  a  man,  then  they  were  bound  to  do  that, 
and  that  is  one  of  the  questions  for  you.  Now,  how  is  that? 
Here  was  a  plate.  If  it  had  been  secured  on  top  with  screws 
through  it,  as  was  done  since,  would  that  have  protected  this 
man  when  the  stone  burst?  If  it  would,  and  they  knew,  or 
had  reason  to  know,  that  that  would  be  a  protection,  then  the 
defendants  were  bound  to  do  that  much So  the  ques- 
tion here  is  simply  this:  Was  it  negligence  on  the  part  of  the 
defendants  not  to  have  put  these  uprights  through,  and  t» 
have  screwed  them  on  top  of  the  plates  ?  and  if  they  had  done 
that,  would  that  have  prevented  this  injury?  If  you  find  ^lat 
to  be  the  case,  then  that  would  be  negligence  on  the  part  of 
the  defendants,  and  the  plaintiff' would  be  entitled  to  recover." 
The  substantial  meaning  of  this  is,  that  if  the  accident  could 
have  been  prevented  by  screwing  down  the  plate,  the  defend- 
ants were  negligent  in  not  doing  so,  and  the  plaintiff  could 
recover.  This  method  of  treatment  makes  the  fact  of  the  ac- 
cident and  its  possible  prevention  the  test  of  the  negligence  of 
the  defendant  whi^h  produces  legal  liability.  It  has  been  so 
many  times  decided,  and  by  so  many  courts  of  last  resort, 
that  this  is  not  the  legal  test  of  liability  for  negligence,  espe- 
cially where  the  plaintiff  is  an  employee,  and  the  action  is 
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against  his  employer,  that  it  seems  a  work  of  supererogation 
to  cite  the  authorities. 

This  court  has  with  frequency  expressed  the  rule  of  liability 
in  this  class  of  cases.  Thus  in  Payne  v.  Reese,  100  Pa.  St.  306, 
we  said,  Gordon,  J.:  "  An  employer  is  not  bound  to  furnish 
for  his  workmen  the  safest  machinery  nor  to  provide  the  best 
methods  for  its  operation,  in  order  to  save  himself  from  re- 
sponsibility for  accidents  resulting  from  its  use.  If  the  ma- 
chinery be  of  an  ordinary  character,  and  such  as  can,  with 
reasonable  care,  be  used  without  danger  to  the  employee,  it  is 
all  that  can  be  required  from  the  employer.  This  is  the  limit 
of  his  responsibility,  and  the  sum  total  of  his  duty."  The 
same  rule  was  asserted  and  applied  in  Pittsburgh  etc.  R'y  Co. 
V.  Sentmeyer,  92  Pa.  St.  276;  37  Am.  Rep.  684.  In  North. 
Cent.  R'y  Co.  v.  Husson,  101  Pa.  St.  7,  47  Am.  Rep.  690,  we 
said:  "We  cannot  agree  that  the  risk  to  which  an  employer 
subjects  his  employee  suffices  to  impose  liability  upon  the 
former,  as  being  extraordinary  in  character,  merely  because 
the  injury  in  a  particular  case  might  possibly  have  been  pre- 
vented by  some  different  device.  Almost  all  accidents  could 
be  avoided,  if  the  especial  manner  of  their  occurrence  could  be 

foreseen If  the  risk  is  an  ordinary  one,  the  employer  is 

not  liable,  even  if  the  employee  did  use  ordinary  care.  In  all 
such  cases,  the  risk  of  injury  is  one  of  the  hazards  wljich  the 
employee  assumes  when  he  engages  in  the  service  to  which  it 
is  incident." 

In  the  case  of  Baker  v.  Allegheny  R.  R.  Co.,  95  Pa.  St.  211, 
40  Am.  Rep.  634,  Sharswood,  C.  J.,  in  delivering  the  opinion 
of  the  court,  said:  "A  servant  assumes  all  the  ordinary  risks 
of  his  employment.  He  cannot  hold  the  master  responsible 
for  an  injury  which  cannot  be  traced  directly  to  his  negli- 
gence  The  duty  which  the  master  owes  to  his  servants 

is  to  provide  them  with  safe  tools  and  machinery,  where  that 
is  necessary.  When  he  does  this,  he  does  not,  however,  en- 
gage that  they  will  always  continue  in  the  same  condition. 
Any  defect  which  may  become  apparent  in  their  use  it  is  the 
duty  of  the  servant  to  observe  and  report  to  his  employer. 
The  servant  has  the  means  of  discovering  any  such  defect, 
which  the  master  does  not  possess.  It  is  not  negligence  in 
the  master  if  the  tool  or  machine  breaks,  whether  from  an 
internal  original  fault,  not  apparent  when  the  tool  or  machine 
was  at  first  provided,  or  from  an  external  apparent  one,  pro- 
duced by  time  and  use,  not  brought  to  the  master's  knowledge. 

AM.  St.  Kkp.,  Voi-  XXIII.  — 12 
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These  are  the  ordinary  risks  of  the  employment  which  the 
servant  takes  upon  himself."  In  Philadelphia  etc.  R.  R.  Co.  v. 
Keenan,  103  Pa.  St.  124,  we  held  that  a  master  is  bound  to 
exercise  reasonable  care  to  adopt  and  maintain  suitable  in- 
struments and  means  to  carry  on  the  business  in  which  his 
servants  are  employed,  but  is  not  required  to  furnish  the  new- 
est or  best  form  of  instruments.  In  Shaffer  v.  Haish,  110  Pa. 
St.  575,  the  present  chief  justice  said:  "It  was  the  duty  of 
the  defendants  to  furnish  those  in  their  employ  with  ordinary 
machinery,  such  as  with  reasonable  care  may  be  used  with 
safety.  This  was  the  precise  measure  of  their  duty;  nothing 
more,  nothing  less.  They  are  not  bound  to  insure  against  ac- 
cidents. So  long  as  leather  will  stretch  and  iron  will  break, 
accidents  will  occur." 

In  Allison  Mfg.  Co.  v.  McCormick,  118  Pa.  St.  519,  4  Am.  St. 
Rep.  613,  we  held  that,  to  be  relieved  from  liability  for  inju- 
ries received  by  a  servant  from  the  use  of  defective  materials, 
the  master  is  not  required  to  supply  the  best  materials  known, 
or  to  subject  such  as  he  does  supply  to  an  analysis  to  deter- 
mine what  hazard  may  be  incurred  in  their  use.  For  injuries 
thus  suffered  by  a  servant,  when  engaged  in  a  work  and  in  a 
place  not  in  any  sense  dangerous,  the  materials  being  those 
for  a  long  time  in  common  use  for  the  purpose  to  which  they 
were  applied,  and  the  work  done  under  the  direction  of  a 
competent  superior,  the  master  is  not  liable.  In  Philadelphia 
etc.  R.  R.  Co.  V.  Hughes,  119  Pa.  St.  301,  our  brother  Clark 
said:  "It  was  the  duty  of  the  company  to  exercise  ordinary 
care  in  adopting,  providing,  and  maintaining  safe  cars,  with 
suitable  appliances  and  machinery  with  which  the  plaintiff 
might  transact  the  business  of  the  company  within  the  line  of 
his  duty;  not  the  very  best  machinery  which  could  be  procured, 
or  that  which  combined  the  latest  device  or  improvement  as  a 
precaution  against  danger,  but  such  as  was  reasonably  safe 

and  in  common  use The  company  does  not  insure  the 

life  of  its  employees:  the  servant  assumes,  as  we  have  said, 
the  ordinary  risks  of  his  employment;  and  if  any  defect  in  the 
tools  or  machinery  placed  in  his  hands  becomes  apparent  in 
their  use,  it  is  the  duty  of  the  servant  to  observe  and  report  to 
his  employer,  for  the  servant  has  means  of  discovering  defects 
which  the  master  may  not  possess."  The  same  rule  is  re- 
peated in  Rummell  v.  Dilworth,  111  Pa.  St.  343, 

We  have  thus  seen  that  the  rule  of  duty  on  the  part  of  the 
defendants  was  to  provide  ordinary  machinery,  such  as  was 
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reasonably  safe  for  the  work  to  be  done,  and  not  to  provide 
such  as  would  either  insure  the  plaintiff  against  injury,  or  be 
of  the  very  best  and  newest  device  attainable.  If  this  was 
done,  the  defendants  are  not  liable,  although  the  plaintiff  was 
injured  without  fault  on  his  part.  Instead  of  this  rule  being 
given  to  the  jury,  with  an  instruction  to  find  whether  the 
wheel  was  set  in  its  frame  in  the  ordinary  and  usual  way,  so 
as  to  be  reasonably  safe,  the  jury  was  told  that  if  the  accident 
<;ould  have  been  prevented  by  screwing  down  a  heavy  iron 
plate  over  the  wheel,  so  as  to  avoid  injury  to  the  plaintiff,  and 
this  was  not  done,  and  the  injury  resulted  from  that  cause,  the 
plaintiff  would  be  entitled  to  recover.  That  this  was  error  is 
too  plain  for  argument.  Practically,  it  would  require  that 
employers  should  provide  such  machinery  as  would  suflSce  to 
insure  their  employees  against  accidents. 

If  we  recur  to  the  facts,  about  which  there  is  but  little  dis- 
pute, we  find  that  the  wheel  was  set  in  a  frame,  surrounded 
by  four  iron  standards,  upon  which  was  placed  a  heavy  iron 
plate,  with  a  hole  at  each  corner,  half-way  through  the  plate, 
into  which  the  standards  were  fitted,  and  with  an  oblong  hole 
in  the  center,  through  which  the  wheel  projected  very  slightly, 
so  that  the  boxes  could  be  rested  on  the  plate,  and  applied  to 
the  wheel  to  be  ground.  The  plate  was  two  and  a  half  feet 
long,  eighteen  inches  wide,  and  one  inch  thick.  Its  weight 
was  not  given,  but  it  was  testified  to  be  very  heavy.  There 
was  a  method  of  lowering  the  plate  by  means  of  nuts  or  pins 
below  the  plate,  so  that  the  surface  of  the  plate  could  be  ac- 
commodated to  the  wheel  as  it  gradually  wore  down,  but  there 
were  no  nuts  or  pins  above  the  plate  to  fasten  it  down.  The 
accident  happened  by  the  sudden  bursting  of  the  wheel  while 
the  plaintiff  was  at  work  over  it,  the  plate  being  lifted  up  so 
that  it  struck  the  plaintiff  on  the  under  jaw,  and  broke  it. 
There  was  no  proof  that  the  emery-wheel  had  any  defect  in 
its  structure.  It  was  a  new  one,  that  had  been  put  in  place 
about  two  or  three  months  before  the  accident.  It  was  testi- 
fied that  emery-wheels  sometimes  burst,  though  not  frequently. 
Two  witnesses  who  had  worked  about  nine  years  in  this  shop, 
and  knew  this  machine,  did  not  mention  any  accident  of  this 
kind  as  having  occurred  in  that  time,  although  there  were 
three  emery-wheels  in  use  there.  One  witness,  Huber,  who 
had  worked  there  six  years,  testified  that  he  had  never  heard 
of  the  bursting  of  a  wheel  while  he  was  there.  The  bursting 
of  this  wheel  was  therefore  a  very  exceptional  occurrence,  and 
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it  became  a  matter  of  the  highest  importance  to  the  plaintiflF'» 
case  to  prove  that  the  structure  of  the  machine  was  in  some 
manner  defective,  in  order  to  bring  home  a  charge  of  culpable 
negligence  to  the  defendants.  The  vital  question  was,  whether 
this  machine  was  built  or  set  up  in  the  usual  and  ordinary 
manner  in  which  machines  of  that  kind  were  built;  and  if 
not,  then  in  what  respect,  if  any,  was  it  defectively  built?  and 
did  such  defect  of  structure  cause  the  injury  to  the  plaintiff? 

The  writer  has  read  over  the  testimony  twice,  patiently  and 
carefully,  and  he  is  obliged  to  say  that  there  is  not  a  scrap^ 
of  testimony  on  this  subject.  Not  a  witness  was  asked  a 
single  question  as  to  what  was  the  usual  and  ordinary  way  of 
constructing  such  machines,  or  whether  this  one  was  built  in 
any  respect  differently  from  other  machines  of  this  kind.  There- 
is  absolutely  no  information  on  that  subject  to  be  found  any- 
where on  this  record,  and  yet  it  is  of  the  very  essence  of  the 
plaintiff's  case.  Judged  by  the  test  of  experience,  the  infer- 
ence is,  that  it  was  adequately  built,  as  no  accident  had  oc- 
curred on  it  during  nine  years  of  constant  use.  Where,  then^ 
is  the  evidence — any  evidence  —  of  negligence  in  the  struc- 
ture of  the  machine?  There  is  none.  The  plaintiff  endeavored 
to  make  out  his  case  by  proving  that  if  the  plate  had  been 
bolted  down  fast  the  accident  might  not  have  happened;  but 
even  this  attempt  was  not  successful,  as  most  of  his  witnesses 
refused  to  say  that  the  plate  would  have  remained  fast  if  the 
wheel  had  broken.  But  that  kind  of  proof,  even  if  made,  is 
not  the  test  of  liability.  It  only  tends  to  prove  that  the  par- 
ticular accident  might  have  been  prevented  if  the  particular 
precaution  had  been  taken;  and  that  goes  for  nothing,  in 
considering  the  question  of  legal  liability  in  a  charge  of 
negligence.  For  aught  that  appears  upon  this  record,  this 
machine  was  built  in  precise  accord  with  the  usual  and  cus- 
tomary mode  of  building  such  machines.  There  is  no  proof 
that  an  omission  to  fasten  the  plate  down  with  screws  and 
bolts  was  any  departure  from  the  ordinary  mode  of  building 
such  machines,  and  therefore  there  was  no  evidence  to  sup- 
port an  allegation  of  negligence  in  the  structure  of  the  ma- 
chine. There  was  a  little  testimony  to  the  effect  that  the 
ivheel  sometimes  wabbled  in  its  movement,  though  both  the 
plaintiff  and  some  other  of  his  witnesses  who  worked  at  it 
testified  they  did  not  notice  it;  but  even  if  this  were  true,  it 
was  a  defect  of  which  it  was  the  duty  of  the  workmen  who- 
could  see  it  to  notify  the  defendants,  before  any  liability  could 
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attach  on  that  ground.  Upon  the  whole  case,  we  are  quite 
clear  that  the  court  was  in  error  in  presenting  to  the  jury  an 
erroneous  rule  or  test  of  liability,  and  also  in  submitting  a. 
question  of  fact  in  support  of  which  there  was  no  sufficient 
testimony  before  them. 

We  think  the  witness  Huber  had  sufficient  expert  knowl- 
edge to  justify  the  admission  of  the  testimony  rejected  under 
the  first  and  second  assignments,  but  we  find  no  exception  in 
the  printed  record  to  the  rulings  of  the  court,  and  therefore 
these  assignments  cannot  be  sustained.  The  third  and  fourth 
assignments  are  in  violation  of  the  rule  of  court,  in  not  setting 
out  the  testimony  in  question,  and  must  be  dismissed.  The 
fifth  assignment  is  without  merit.  But  the  sixth  assignment 
is  sustained,  and  on  that  the  judgment  is  reversed. 

Judgment  reversed.  

Thk  cask  of  Simpson  v.  Pittsburgh  Locomotive  Woi-ks,  139  Pa.  St.  245,  was 
similar  in  all  respects  to  the  principal  case.  It  was  an  action  against  the 
■defendant  to  recover  damages  for  negligently  causing  the  death  of  plain- 
tiff's  husband,  who  was  killed  by  the  bursting  of  an  emery-wheel  which  he 
W£i8  operating.  A  judgment  of  nonsuit  was  granted,  on  the  ground  that  in 
the  absence  of  evidence  showing  what  caused  the  wheel  to  burst,  or  that  it 
was  improperly  constructed  and  set  up,  or  that  there  was  any  defect  about 
it  which  was  known,  or  could  have  been  known  by  the  exercise  of  reasonable 
diligence  on  the  part  of  the  defendant  companj',  it  was  not  guilty  of  negli- 
gence, and  plaintiff  was  not  entitled  to  recover.  This  judgment  was  affirmed 
on  appeal. 

In  the  subsequent  case  of  Ford  v.  Anderson,  139  Pa.  St.  261,  the  fact- 
were,  that  the  plaintiff,  a  boy  about  fourteen  years  of  age,  had  been  employed 
for  about  ten  days  in  defendant's  steel-works  in  handling  a  lever  which  con- 
trolled a  car-spring  machine.  He  was  without  previous  experience  in  the 
work,  and  the  machine  was  run  by  a  rapidly  revolving  belt  which  approached 
to  witliin  a  few  inches  of  the  lever  when  the  latter  was  pushed  back  to  stop 
the  machine.  On  the  day  of  the  accident,  while  pushing  the  lever  back,  he 
was  in  some  way  caught  and  thrown  against  the  machine,  his  arm  broken, 
and  other  injuries  suffered.  He  claimed  damages  on  the  ground  of  defend- 
ant's negligence  in  having  the  belt  mentioned  uncovered,  and  so  near  the 
operator  as  to  be  dangerous,  but  the  proof  failed  to  show  that  it  was  usual 
to  have  such  belts  covered,  or  that  the  belt  in  question  was  unusually  short, 
or  that  it  was  practicable  to  make  it  longer  in  that  place,  or  that  the  belt 
actually  caused  the  accident.  The  trial  court  refused  to  instruct  the  jury 
that,  under  the  evidence,  the  verdict  must  be  for  the  defendant.  The  ap. 
pellate  court  reversed  the  judgment,  on  the  ground  that  plaintiff's  case 
was  fatally  defective  in  failing  to  show,  by  a  fair  preponderance  of  evidence, 
that  his  injuries  were  caused  by  defendant's  negligence  as  alleged;  that  the 
.ground  of  a  master's  liability  for  injury  to  an  employee  while  operating 
machinery  is  negligence,  and  not  danger;  and  that  the  test  of  negligence  in 
^tich  case  is  the  ordinary  usage  of  the  business;  and  in  the  absence  of  proof 
-that  the  machinery  Wcis  negligently  constructed,  and  of  the  manner  in  which 
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the  accident  occnrred,  the  plaintiff  is  not  entitled  to  recover,  and  the  jnry> 
■hould  be  so  instructed. 

Master  and  Servant.  —  Master's  Ddtt  to  Provide  Safe  Machinery,. 
Tools,  etc.:  See  Ross  v.  WaVcer,  139  Pa.  St.  42,  atiie,  p.  160,  and  note. 

Master  and  Servant  —  Assumption  of  Risks  by  Servant,  — The  ser- 
vant, by  entering  hia  master's  employment,  assumes  all  known  and  obvious- 
risks,  as  well  as  such  risks  as  are  ordinarily  incident  to  the  service:  Bast 
Tenmssee  etc.  E'y  Co.  v.  Suddeth,  86  Ga.  388;  Schnibbe  v.  Central  etc  Bkg.  Co., 
85  Ga.  592;  McNally  v.  Savannah  etc.  R'y  Co.,  86  Ga.  262;  Central  etc.  Bkg. 
Co.  V.  Sims,  80  Ga,  750;  Prather  v.  Richmond  etc  R.  R.  Co.,  80  Ga.  427;. 
Union  P.  Ky  Co.  v.  Estea,  37  Kan.  715;  Ray  v.  Jeffiies,  86  Ky.  367;  Vin- 
eennes  etc.  Co.  v.  White,  124  Ind.  376;  Griffin  v.  Ohio  etc  R'y  Co.,  124- 
Ind.  326;  Yates  v.  McCullough,  69  Md.  370;  Boyle  v.  New  York  etc.  R.  R. 
Co.,  151  Mass.  102;  Lai-son  v.  St.  Paul  etc.  R'y  Co.,  43  Minn.  423;  Jacobs  v. 
Lake  Shore  etc.  R'y  Co.,  84  Mich.  299;  Eddy  v.  Aurora  I.  Works,  81  Mich. 
548;  Fox  v.  Color  Works,  84  Mich.  676;  Patnode  v.  Harter,  20  Nev.  303; 
Nash  V.  Nashua  etc  Co.,  62  N.  H.  406;  McQovem  v.  Central  etc.  R.  R.  Co.y 
123  N.  Y.  281;  Buckley  v.  Qutta  Percha  etc.  Co.,  113  N.  Y.  540;  McCarragher 
V.  Rogers,  120  N.  Y.  526;  Burrell  v.  Ooroen,  134  Pa.  St.  527;  Allegheny  H. 
Co.  V.  Rohan,  118  Pa.  St.  223;  Adldns  v.  Atlanta  etc  R'y  Co.,  27  S.  C.  71;. 
Soutkwest  Imp.  Co.  v.  Andrew,  86  Va.  270. 


Commonwealth  u  Weiss. 

[139  Pennsylvania  State,  247.] 

Cbiminal  Law — Guilty  Knowledge  or  Intent,  when  not  Essentiai^ 
to  Crime.  —  Guilty  knowledge  or  intent  is  generally  an  essential  ele- 
ment in  crime;  but  under  a  statute  providing  police  regulations,  and  com- 
manding that  an  act  be  done  or  omitted,  which  in  the  absence  of  such 
statute  might  be  done  or  omitted  without  culpability,  ignorance  of  the 
fact,  or  state  of  things  contemplated  by  the  statute,  will  not  excuse  it» 
violation. 

Criminal  Law  —  Guilty  Knowledge  or  Intent  as  Essential  to  Crime,. 
HOW  Determined.  —  Whether  or  not  a  ciiminal  intent  or  guilty  knowl- 
edge is  a  necessary  element  of  a  statutory  offense  is  a  matter  of  construc- 
tion, to  be  determined  from  the  language  of  the  statute,  in  view  of  its 
manifest  purpose  and  design. 

Criminal  Law  —  Guilty  Knowledge  not  Essential  to  Crimb  of  Sell- 
ing Oleomargarine.  —  Under  a  statute  prohibiting  the  sale  of  oleo* 
margarine,  imposing  a  penalty  for  its  violation,  and  containing  no 
implication  that  the  prohibited  act  must  be  done  knowingly  or  will- 
fully, ignorance  of  the  real  nature  of  the  article  sold  will  not  constitute 
a  defense  for  a  violation  of  the  statute. 

John  S.  Ferguson,  for  the  appellant. 
William  Yost,  for  the  appellee. 

Clark,  J.  This  was  an  action  brought  to  recover  the  pen- 
alty of  one  hundred  dollars  provided  for  in  the  third  section 
of  the  act  of  May  21,  1885  (P.  L.  22),  commonly  knowa 
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as  the  oleomargarine  act.  At  the  trial,  the  defendant  sub- 
mitted a  point  requesting  the  court  to  instruct  the  jury  "that 
if  they  [the  jury]  believe  from  the  evidence  that  the  de- 
fendant did  not  knowingly  furnish,  or  authorize  to  be  fur- 
nished, or  know  of  being  furnished,  to  any  of  his  customers, 
any  oleomargarine,  but,  so  far  as  he  knew,  furnished  genuine 
butter,  then  the  verdict  must  be  for  the  defendant."  The 
point  was  refused;  and  whether  the  court  was  right  in  refus- 
ing it,  as  we  understand  the  case,  is  the  only  question  upon 
which  a  decision  is  desired.  The  argument  contained  in  the 
paper-book,  as  well  as  the  oral  argument  in  this  court,  was 
directed  to  this  question  only,  and  we  assume  that  the  parties 
intended  to  raise  no  other.  That  portion  of  the  charge  in 
which  binding  instructions  were  given  to  find  for  the  plaintiflF 
is  not  quoted  in  totidem  verbis  in  the  assignments  of  error,  ac- 
cording to  our  rules;  it  would  seem,  therefore,  that  the  appel- 
lant's intention  is  to  confine  our  deliberations  to  the  single 
question  referred  to. 

The  first  and  third  sections  of  the  act  of  1885  provide  as 
follows:  — 

"1.  That  no  person,  firm,  or  corporate  body  shall  manufac- 
ture, out  of  any  oleaginous  substance,  or  any  compound  of  the 
same,  other  than  that  produced  from  unadulterated  milk  or 
of  cream  from  the  same,  any  article  designed  to  take  the  place 
of  butter  or  cheese  produced  from  pure  unadulterated  milk  or 
cream  from  the  same,  or  of  any  imitation  or  adulterated  but- 
ter or  cheese,  nor  shall  sell,  or  offer  for  sale,  or  have  in  his, 
her,  or  their  possession  with  intent  to  sell,  the  same  as  an 
article  of  food." 

"3.  Every  person,  company,  firm,  or  corporate  body  who 
shall  manufacture,  sell,  or  offer  or  expose  for  sale,  or  have  in 
his,  her,  or  their  possession  with  intent  to  sell,  any  substance 
the  manufacture  and  sale  of  which  is  prohibited  by  the  first 
section  of  this  act,  shall,  for  every  such  offense,  forfeit  and  pay 
the  sum  of  one  hundred  dollars,  which  shall  be  recoverable, 
with  costs,  by  any  person  suing  in  the  name  of  the  common- 
wealth, as  debts  of  like  amount  are  by  law  recoverable,"  etc. 

Guilty  knowledge  or  guilty  intent  is,  in  general,  an  essential 
element  in  crimes  at  the  common  law,  but  statutes  providing 
police  regulations  in  many  cases  make  certain  acts  penal, 
where  this  element  is  wholly  disregarded.  The  distinction  is 
thus  laid  down  in  3  Greenl.  Ev.,  sec.  21:  "The  rule  [i.  e.,  that 
ignorance  of  fact  will  excuse]  would  seem  to  hold  good  in 
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all  cases  where  the  act,  if  done  knowingly,  would  be  malum 
in  ««.  But  where  a  statute  commands  that  an  act  be  done  or 
omitted,  which  in  the  absence  of  such  statute  might  have 
been  done  or  omitted  without  culpability,  ignorance  of  the 
fact,  or  state  of  things  contemplated  by  the  statute,  it  seems, 
will  not  excuse  its  violation.  Thus,  for  example,  where  the 
law  enacts  the  forfeiture  of  a  ship  having  smuggled  goods  on 
board,  and  such  goods  are  secreted  on  board  by  some  of  the 
crew,  the  owners  and  officers  being  alike  innocently  ignorant 
of  the  fact,  yet  the  forfeiture  is  incurred  notwithstanding  their 
ignorance.  Such  is  also  the  case  in  regard  to  many  other 
fiscal,  police,  and  other  laws  and  regulations,  for  the  mere 
violation  of  which,  irrespective  of  the  motives  or  knowledge 
of  the  party,  certain  penalties  are  enacted;  for  the  law  in 
these  cases  seems  to  bind  the  parties  to  know  the  facts,  and 
to  obey  the  law  at  their  peril."  To  the  same  effect,  also,  is 
Wharton's  Crim.  Law,  sees.  83,  2442. 

Whether  a  criminal  intent  or  a  guilty  knowledge  is  a  neces- 
sary ingredient  of  a  statutory  offense,  therefore,  is  a  matter  of 
construction.  It  is  for  the  legislature  to  determine  whether 
the  public  injury,  threatened  in  any  particular  matter,  is  such 
and  so  great  as  to  justify  an  absolute  and  indiscriminate  pro- 
hibition. Even  if,  in  the  honest  prosecution  of  any  particular 
trade  or  business,  conducted  for  the  manufacture  of  articles  of 
food,  the  product  is  healthful  and  nutritious,  yet,  if  the.  op- 
portunities for  fraud  and  adulteration  are  such  as  threaten 
the  public  health,  it  is  undoubtedly  in  the  power  of  the  legis- 
lature, either  to  punish  those  who  knowingly  traffic  in  the 
fraudulent  article,  or,  by  a  sweeping  provision  to  that  effect, 
to  prohibit  the  manufacture  and  sale  altogether.  The  ques- 
tion for  us  to  decide,  therefore,  is,  whether  or  not,  from  the 
language  of  the  statute,  and  in  view  of  the  manifest  purpose 
and  design  of  the  same,  the  legislature  intended  that  the 
legality  or  illegality  of  the  sale  should  depend  upon  the  igno- 
rance or  knowledge  of  the  party  charged. 

The  statute  in  question  was  an  exercise  of  the  police  power, 
and  the  act  was  sustained  upon  this  ground  not  only  in  this 
court,  but  also  in  the  supreme  court  of  the  United  States: 
Powell  V.  Commonwealth,  114  Pa.  St.  265;  60  Am.  Rep.  350; 
Powell  V.  Pennsylvania,  127  U.  S.  678.  The  prohibition  is  ab- 
solute and  general;  it  could  not  be  expressed  in  terms  more 
explicit  and  comprehensive.  The  statutory  definition  of  the 
offense  embraces  no  word  implying  that  the  forbidden  act 
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shall  be  done  knowingly  or  willfully,  and  if  it  did,  the  design 
and  purpose  of  the  act  would  be  practically  defeated.  The 
intention  of  the  legislature  is  plain,  that  persons  engaged  in 
the  traffic  shall  engage  in  it  at  their  peril,  and  that  they  can- 
not set  up  their  ignorance  of  the  nature  and  qualities  of  the 
oomtnodities  they  sell  as  a  defense. 

In  Massachusetts,  a  statute  declared  that  if  any  person 
should  "sell,  keep,  or  offer  for  sale  adulterated  milk,"  he 
should  be  punished,  etc.;  and  it  was  held  that  the  penalty 
was  incurred,  although  the  sale  was  made  without  any  knowl- 
edge of  the  adulteration,  as  when  the  seller  had  bought  the 
milk  for  pure  milk:  Commonwealth  v.  Farren,  9  Allen,  489; 
Commonwealth  v.  Nichols,  10  Allen,  199.  Upon  the  same 
ground,  it  has  been  held,  and  it  is  familiar  law,  that  the  stat- 
utes against  selling  intoxicating  liquors  are  violated  although 
the  vendor  does  not  know  that  it  is  intoxicating:  Common- 
wealth V.  Boynton,  2  Allen,  160;  Commonwealth  v.  Goodman, 
97  Mass.  117;  Commonwealth  v.  Hallett,  103  Mass.  452.  Where 
a  statute  imposed  a  penalty  upon  "  any  person  who  shall  sell, 
or  keep  for  sale,  naphtha,  under  any  assumed  name,"  a  party 
charged  with  the  offense  was  held  to  be  guilty,  although  he 
was  not  aware  that  the  article  sold  was  naphtha,  but  believed 
it  to  be  some  other  oil:  Commonwealth  v.  Wentworth,  118  Mass. 
441.  So  where  a  party  is  charged  with  furnishing  liquors  to 
minors,  or  for  permitting  a  minor  to  play  billiards  in  his 
saloon,  he  is  not  permitted  to  set  up  his  ignorance  of  the 
minor's  age  to  defeat  the  charge:  Wharton's  Crim.  Law,  sec. 
2442,  and  cases  there  cited.  In  our  own  case.  In  re  Carlson's 
License,  127  Pa.  St.  330,  Carlson,  in  a  proceeding  to  revoke 
his  liquor  license,  under  the  act  of  May  13,  1887  (P.  L.  113)^ 
was  charged  with  furnishing  liquors  to  minors,  in  violation 
of  the  seventeenth  section  of  the  same  act.  He  admitted  the 
sale  of  liquors  to  the  minors  in  question.  His  excuse  was, 
that  their  appearance  indicated  that  they  were  of  full  age, 
and  that,  as  a  precaution  before  selling,  he  asked  their  age, 
and  each  responded  that  he  was  of  full  age;  that  he  sold  to 
them  in  good  faith,  fully  believing  them  to  be  so.  Under  the 
act  of  1854,  a  necessary  element  to  constitute  the  offense  was 
that  the  sale  should  be  willful,  but  in  the  act  of  1887  the 
word  "willfully"  was  omitted,  and  it  was  enacted  "that  it 
fihall  not  be  lawful  for  any  person,  with  or  without  license, 
to  furnish,  by  sale,  gift,  or  otherwise,  ....  any  spirituous, 
vinous,  malt,  or  brewed  liquors,  ....  at  any  time,  to  a  minor." 
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His  license  having  been  revoked,  the  case  was  brought  here 
for  review,  and  the  proceedings  were  aflBrmed.  Chief  Justice 
Paxson,  delivering  the  opinion  of  the  court,  said:  "  If  we  look 
into  the  opinion  of  the  court  for  the  facts,  we  find  nothing 
to  help  the  plaintiffs.  From  it  we  learn  that  the  offense  of 
which  the  plaintiffs  in  error  were  guilty  was  that  of  selling 
liquors  to  minors,  and  that  the  only  excuse  offered  was  that 
they  did  not  know  the  persons  to  whom  they  sold  were 
minors.  This  ignorance  is  not  a  sufficient  excuse  or  justifi- 
cation under  the  act  of  assembly.  If  such  a  defense  could 
be  successfully  interposed  in  such  cases,  there  would  be  few 
convictions,  and  the  law  would  be  nullified  for  all  practical 
purposes."  To  the  same  effect  are  Commonwealth  v.  Sellers, 
130  Pa.  St.  32;  Commonwealth  v.  Holstine,  132  Pa.  St.  357;  and 
Commonwealth  v.  Zelt,  138  Pa.  St.  615. 

We  are  of  opinion  that  judgment  was  rightly  entered  for 
the  plaintiff,  and  the  judgment  is  affirmed. 

Ckiminal  Law  — Guilty  Knowledge  or  Intent  — Test  ot.  — The  test 
of  criminal  responsibility  is  the  knowledge  that  the  act  was  wrong:  State  v. 
Bundy,  24  S.  C.  439;  58  Am.  Rep.  262;  Stem  v.  State,  53  Ga.  229;  21  Am. 
Rep.  266,  and  note. 

Criminal  Law  — Guilty  Knowledgb  or  Intent,  when  not  Essen- 
tial TO  Crime. — Ignorance  of  the  law  is  no  excuse:  State  v.  Mclntire,  1 
Jones,  1;  59  Am.  Dec.  566,  and  note;  Stow  v.  Converse,  3  Conn.  325;  8  Am. 
Dec,  189. 

Criminal  Law  —  Guilty  Knowledge  or  Intent  not  Necessary  to 
Constitute  the  Crime  of  Selling  Oleomargarine.  —  It  is  not  essential 
to  the  guilt  of  a  person  selling  oleomargarine  colored  that  he  should  know 
that  it  was  so  colored:  Staie  v.  Newton,  50  N.  J.  L.  534. 


Eobinson-Eba  Manufacturing  Co.  v,  Mellon. 

[139  Pennsylvania  State,  257.] 

Arbitration  —  Award  —  Defense.  —  Where  the  award  of  an  arbitrator  is  to 
be  conclusive  by  agreement  of  the  parties,  the  fact  that  after  the  award 
was  made  the  arbitrator  ordered  a  rehearing  upon  the  application  of  the- 
defeated  party  is  no  defense  to  an  action  on  the  award. 

Arbitration  —  Award  —  Right  to  Reopen.  —  Where  an  award  by  an  ar- 
bitrator is  to  be  conclusive  by  agreement  of  the  parties,  the  arbitrator^ 
after  making  his  award,  may  correct  any  error  appearing  upon  its  face;^ 
but  he  cannot  reopen  it,  go  into  a  general  hearing,  and  take  testimony, 
upon  the  mere  allegation  of  the  defeated  party  that  supposed  errors 
exist. 
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W.  F.  McCooh,  for  the  appellant. 

George  B.  Gordon,  John  Dalzell,  and  William  Scott,  for  the 
appellee. 

Paxson,  C.  J.  This  was  a  suit  upon  an  award.  The  con- 
tract between  the  plaintifif  company  and  the  defendant  stipu- 
lated that  in  case  of  any  dispute  arising  under  said  contract, 
the  decision  of  the  engineer  should  be  final  and  conclusive. 
The  engineer  was  the  engineer  of  the  defendant.  The  matters 
in  dispute  were  submitted  to  J.  H.  McRoberts,  the  engineer 
referred  to,  who  made  an  award  in  favor  of  the  plaintifif  for  the 
amount  of  its  claim.  The  defendant  is  not  satisfied  with  the 
decision  of  his  own  engineer,  and  claims  to  have  a  retrial  be- 
fore a  jury.  Various  reasons  are  assigned  for  this  in  the  afli- 
davit  of  defense,  the  most  material  of  which  is,  that  the  award 
was  not  a  completed  award;  that  after  it  was  made,  the  arbi- 
trator discovered  that  he  had  made  some  mistakes,  and  pro- 
posed to  reopen  said  award  for  the  purpose  of  correcting  them. 

The  arbitrator,  in  his  order  for  opening  the  award,  says: 
"  Believing  it  to  be  my  duty  to  receive  evidence  of  and  inquire 
into  any  alleged  mistakes  which  I  may  have  made  in  the 
premises,  I  hereby  reopen  the  case  for  such  purpose,  so  far  as 
within  my  power  so  to  do;  and  I  appoint  the  eighth  day  of 
January,  1890,  at  two  o'clock,  p.  m.,  at  my  office,  400  Grant 
Street,  Pittsburgh,  as  the  time  and  place  for  said  purpose^ 
when  and  where  evidence  on  said  application  will  be  received 
by  sworn  affidavits  or  depositions,  and  properly  authenticated 
documents,  or  by  oral  testimony,  but  not  otherwise." 

It  will  be  observed  that  no  errors  in  the  award  are  specified; 
it  is  not  even  averred  that  they  exist.  All  that  is  stated  is, 
that  "the  day  after  the  same  [the  award]  was  made,  the  said 
arbitrator  discovered  such  facts  as  convinced  him  of  the  neces- 
sity of  opening  the  same  and  examining  the  matter  in  dispute," 
—  not  a  word  about  mistakes.  Nor  does  the  arbitrator  say  he 
made  any  mistakes.  What  he  says  is,  that  the  defendant  has 
alleged  serious  mistakes,  and  because  of  such  allegation  he 
believed  it  his  duty  to  open  the  award  and  take  testimony  in 
regard  thereto.  The  arbitrator  would  perhaps  be  entitled  to 
correct  a  clerical  or  other  error  appearing  upon  the  face  of  the 
award.  This  is  not  such  case,  however.  The  arbitrator,  after 
he  has  made  his  award  and  delivered  it  to  the  successful  party 
proposes  to  reopen  it,  not  to  correct  an  admitted  error,  but  to 
go  into  a  general  hearing  and  take  testimony,  upon  the  mere 
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allegation  of  the  defeated  party  that  supposed  errors  exist. 
We  know  of  no  authority  to  sustain  such  a  proceeding  as  this. 
If  we  were  to  do  so,  wlio  can  say  when  an  award  would  become 
final,  and  litigation  end?  If  an  award  may  be  opened  in 
this  way  after  two  weeks  have  elapsed,  why  not  after  two 
months  or  two  years? 

The  affidavit  does  not  aver  any  fraud  or  misbehavior  on  the 
part  of  the  arbitrator.  Indeed,  it  would  have  been  ungracious 
for  the  defendant  to  have  made  such  charges  against  his  own 
engineer.  We  find  nothing  in  the  affidavit  which  discloses  a 
legal  defense,  and  the  judgment  of  the  court  below  is  affirmed. 


Arbttration  and  Award  —  Award,  when  not  Final.  —  An  award  is 
not  fiaal,  though  signed  and  sealed,  where  the  arbitrators  keep  it  in  their 
own  hands,  with  a  view  to  hearing  any  objections  the  parties  might  make, 
and  weighing  and  deciding  them:  Byara  v.  Thompson,  12  Leigh,  550;  37  Am. 
Dec.  680,  and  note,  for  a  discussion  of  the  subject  of  the  impeachment  of 
awards.  If  arbitrators  have  acted  in  good  faith,  neither  party  will  be  allowed 
to  avoid  the  award  by  showing  error  in  judgment:  Hall  v.  Norwalk  F.  In». 
Co.,  57  Conn.  106.  A  reappraisement,  made  by  consent  of  all  parties,  can- 
oot  be  objected  to:  BeUill  v.  Betsill,  30  S.  C.  505. 


CoNROY  V.  Pittsburgh  Times. 

[139  Pennsylvania  Statk,  834.] 

liiBEL.  —  Privileoed  COMMUNICATION  in  libel  is  one  made  upon  a  proper 
occasion,  from  a  proper  motive,  in  a  proper  manner,  and  based  upon 
reasonable  or  probable  cause. 

liiBEL  —  Privileoed  Communication  —  Proof  ow  Malice. — In  cases  of 
libel,  where  the  publication  is  defended  as  privileged,  there  is  no  prima 
fade,  presumption  of  malice  arising  from  the  publication.  Malice  must 
be  shown  by  other  evidence,  either  intrinsic,  from  the  style  and  tone  of 
the  article,  or  extrinsic,  as  actual  malice,  known  falsity,  want  of  prob- 
able cause,  or  by  any  evidence  tending  to  overcome  the  prima  fade  pre* 
sumption  of  protection  under  the  privilege. 

liiBEL  Charging  Indictable  Offense — Presumption  of  Innocence — 
Proof  of  Privilege.  —  When  a  publication  charges  an  indictable 
offense,  and  is  libelous  per  se,  the  presumption  of  innocence  of  the  crime 
charged  is  prima  fade  evidence  of  the  falsity,  want  of  probable  cause, 
and  malice  of  the  publication,  and  sufficient  to  put  the  defendant  to 
proof  of  the  facts  that  the  publication  was  privileged. 

Libel  based  upon  the  following  publication,  which  appeared 
in  the  Pittsburgh  Times:  — 

"the  dives  must  go. 

"At  No.  2  Diamond  Square,  Mike  Conroy  runs  a  joint  that 
is  every  bit  as  bad  as  the  one  Tom  O'Brien  used  to  run.    la 
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no  way  has  he  been  put  out  by  Mayor  McCallin's  demonstra- 
tion in  favor  of  morality  and  good  order.  The  low  characters 
that  have  been  barred  out  of  the  other  places  in  the  vicinity 
all  flock  into  Conroy's  and  are  made  welcome.  A  one- 
legged  dancer  has  been  employed  and  makes  the  night 
hideous  in  his  attempts  to  keep  time  to  the  jangling  of  the 
wretched  instrument  that  was  once  a  piano.  Conroy  also  has 
a  habit  of  closing  his  front  doors  about  midnight,  and  keeping 
the  crowd  in  the  back  room  until  near  morning,  or  until  they 
run  short  of  money  or  his  beer  gives  out.  Every  night  at  his 
place  can  be  seen  thieves,  sand-baggers,  pickpockets,  and  the 
lowest  of  abandoned  women.  The  one-legged  clog-dancer  em- 
ployed in  this  place  is  a  noted  crook.  He  has  served  several 
years  in  the  penitentiary  for  highway  robbery,  and  has  only 
been  at  liberty  a  few  months,  Conroy  need  not  be  surprised 
to  see  a  delegation  of  Mayor  McCallin's  police  walk  down  that 
way  some  time,  and  stay  just  long  enough  to  do  business  with 
the  proprietor  and  the  inmates." 

The  defendant  claimed  that  such  publication  was  privileged. 
The  plaintiff  sufifered  a  judgment  of  nonsuit,  and  appealed. 

Thomas  M,  Marshall,  Jr.,  and  William  Reardon,  for  the  ap- 
pellant. 

George  C.  Wilson,  George  B.  Gordon,  and  8.  H.  Shannon,  for 
the  appellee. 

Mitchell,  J.  A  privileged  communication  is  defined  as 
one  made  upon  a  proper  occasion,  from  a  proper  motive,  and 
based  upon  reasonable  or  probable  cause:  Briggs  v.  Garrett, 
111  Pa.  St.  404,  414;  56  Am.  Rep.  274.  Perhaps  there  ought 
also  to  be  added  that  it  should  be  made  in  a  proper  manner; 
for  if  the  manner  be  improper,  the  privilege  is  lost.  The  pub- 
lication complained  of  by  appellant  charges  an  indictable 
offense,  and  is  libelous  per  se.  It  may  be  conceded  that  it 
belongs  to  the  class  of  qualified  privilege.  In  such  cases  it  is 
common  to  say  that  the  plaintiff  must  prove  express  malice. 
I  apprehend,  however,  that  the  more  accurate  statement  of  the 
law  is,  that  in  such  cases  there  is  no  "prima  facie  presumption 
of  malice  from  publication.  There  must  be  some  evidence 
beyond  the  mere  fact  of  publication,  but  there  is  no  require- 
ment as  to  what  the  form  of  the  evidence  shall  be.  It  may  be 
intrinsic,  from  the  style  and  tone  of  the  article.  "  If  the  com- 
munication contains  expressions  which  exceed  the  limits  of 
privilege,  such  expressions  are  evidence  of  malice,  and  the 
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case  shall  be  given  to  the  jury  ":  Truiikey,  J.,  in  Neeb  v.  HopCy 
111  Pa.  St.  145,  154.     Or  it  may  be  extrinsic,  as  by  proof  of 
actual  malice,  or  that  the  statement  was  knowingly  false,  or 
that  it  was  made  without  probable  cause,  or  in  any  way  that 
fairly  and  reasonably  tends  to  overcome  the  prima /ade  pre- 
sumption of  protection  under  the  privilege.     One  of  such  ways 
is  by  the  counter-presumption  of  innocence.     "  Probable  cause 
that  would  justify  such  publication  [charging  larceny]  would 
justify  a  prosecution  for  the  alleged  crime  ":  Neeb  v.  HopCy  111 
Pa.  St.  153.     And  the  reason  for  it  is,  that  the  presumption  of 
innocence  cannot  be  overcome  by  mere  rumor,  or  idle  report, 
or  careless  and  insufficient  examination   set  up  as  probable 
cause.     So  where  the  alleged  libel  charges  an  indictable  of- 
fense, the  presumption  of  innocence  ought  and  must  stand 
&6  prima  facie  evidence  of  falsity  and  want  of  probable  cause, 
and  therefore  of  malice,  even  in  cases  of  a  claim  of  privilege. 
A  brief  consideration  of  two  fundamental  principles  will  be 
sufficient  to  sustain  this  result:    1.  The  immunity  of  a  priv- 
ileged communication  is  an  exception.     The  general  rule  is, 
that  nothing  but  proof  of  its  truth  is  a  defense  of  a  libel.    That 
it  was  privileged,  because  published  on  a  proper  occasion,  from 
a  proper  motive,  and  upon  probable  cause,  is  the  excepted  case, 
and  he  who  relies  On  an  exception  must  prove  all  the  facts 
necessary  to  bring   himself  within  it.     2.  Unless  his  action 
is  founded  on  a  negative  averment,  a  plaintiflf  is  not,  in  gen- 
eral, obliged  to  prove  a  negative,  and  the  inconveniences  of 
a  departure  from  this  rule  are  many.     For  example,  in  cases 
like  the  present,  how.  is  a  plaintiff  to  proceed?    Actual  or  spe- 
cial malice  can  rarely  be  proved;  in  fact,  it  rarely  exists.     Li- 
belous articles  in  newspapers  seldom  spring  from  any  hostility 
to  the  individual,  but  usually  from  a  ruthless  disregard  of  per- 
sonal feelings  and  private  rights,  in  the  mad  hunt  for  news 
and  sensations.     The  only  chance  of  redress  for  the  plaintiff, 
therefore,  is,  ordinarily,  the  want  of  probable  cause;  and  how 
is  he  to  prove  this?     It  was  held  in  Flitcraft  v.  Jenks,  3  Whart. 
158,  that  he  could  not  do  it  by  evidence  of  good  character  and 
the  consequent  improbability  of  his  doing  the  act  charged; 
and  how  is  he  to  prove  specific  facts  in  the  dark,  before  the 
facts  relied  on  as  probable  cause  are  shown  by  defendant? 
The  natural  and  logical  order  of  proof  is  for  defendant  to  show 
the  information  on  which  he  relied  for  probable  cause,  and  for 
the  plaintiff  then  to  meet  it  in  rebuttal.    And  this  is  the  order 
that  seems  to  be  indicated  by  Brackenridge,  J.,  in  Gray  v.  Pent' 
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land,  2  Serg.  &  R.  23:  "The  plaintiff  may,  if  he  chooses,  either, 
in  the  first  instance,  with  a  view  to  aggravate  damages,  go  on 
to  show  express  malice;  or,  after  an  attempt  by  the  defendant 
to  show  probable  cause,  he  may  rebut  this  by  proof  of  express 
malice."  It  is  true  that  actions  like  the  present  are  closely 
assimilated  to  actions  for  malicious  prosecution,  in  which  the 
plaintiff  must  give  evidence  of  want  of  probable  cause.  But 
the  latter  actions  are  founded  on  the  want  of  probable  cause; 
it  is  an  essential  element  of  plaintiflF's  case;  while  in  actions 
of  libel  it  is  an  element,  not  of  plaintiff's  case,  but  of  defend- 
ant's claim  of  privilege. 

The  law,  in  cases  of  privilege,  has  been  lenient  to  the  claim* 
but  it  must  not  be  allowed  to  become  lax.  Our  own  decisions 
have  followed  the  general  trend,  in  enlarging  the  class  of  qual- 
ified privilege,  and  giving  a  wide  reach  to  its  protecting  mantle; 
but  we  do  not  regard  any  of  them  as  in  conflict  with  the  rea- 
soning herein  followed.  A  brief  reference  to  the  most  im- 
portant of  them  will  indicate  our  views  in  this  respect.  In 
Gray  v.  Pentland,  4  Serg.  &  R.  422,  and  Flitcraft  v.  Jenks,  3 
Whart.  158,  the  publications  were  not  libelous  per  se;  in  Chap- 
man  v.  Calder,  14  Pa.  St.  365,  the  evidence  of  probable  cause 
was  offered  by  defendant;  in  Pittock  v.  O^Niell,  63  Pa.  St.  253, 
3  Am.  Rep.  544,  if  there  was  any  privilege  in  the  publication 
at  all  (and  speaking  for  myself  only  I  do  not  think  there 
was),  it  was  lost  by  the  nature  of  the  comment,  and  the  same 
is  to  be  said  of  Barr  v.  Moore,  87  Pa.  St.  385,  30  Am.  Rep.  367, 
and  A^eeb  v.  Hope,  111  Pa.  St.  145;  in  Briggs  v.  Garrett,  111 
Pa.  St.  404,  56  Am.  Rep.  274,  it  was  held  that  the  letter  of 
Lovegrove,  given  in  evidence  by  plaintiff,  sufficiently  showed 
probable  cause  for  defendant's  action;  and  in  Press  Co.  v.  Stew- 
art, 119  Pa.  St.  584,  the  publication  was  held  not  to  be  libel- 
ous at  all. 

As  a  result,  we  are  of  opinion  that  where  the  publication 
charges  an  indictable  offense,  the  presumption  of  innocence  is 
prima  facie  evidence  of  falsity  and  want  of  probable  cause,  and 
sufficient  to  put  defendant  to  proof  of  the  facts  to  support  his 
claim  of  privilege.  It  follows  that  this  case  should  have  been 
allowed  to  go  to  the  jury. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Libel  —  Privileged  Communications  —  What  Are. — As  to  what  com- 
munications are  privileged,  see  PoLLuky  v.  Minc/iener,  81  Mich.  280;  21  Am. 
St.  Rep.  516,  and  note;  Smith  v.  Smiih,  73  Mich.  445;  16  Am.  St.  Rep.  594, 
6m;  Park  v.  Detroit  F.  P.  Co.,  72  Mich.  5G0;  l(j  Am.  St.  Rep.  544;  Missouri 
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P.  R'y  Co.  y.  Richmond,  73  Tex,  568;  15  Am.  St.  Rep.  794,  and  note;  McAU 
lister  V.  Detroit  F.  P.  Co.,  76  Mich.  338;  15  Am.  St.  Rep.  318,  and  notej 
Woods  V.  Wiman,  122  N.  Y.  445. 

Libel  —  Proof  ov  Malice.  —  As  to  when  proof  of  actual  malice  is  neces. 
sary  in  actions  for  libel,  seo  Kent  v.  Bonyariz,  15  R.  L  72;  2  Am.  St.  Rep. 
870,  and  note. 

Evidence  —  Presumption  of  Innocence.  — The  presumption  of  innocence 
should  be  indulged  in  a  civil  case,  where  the  pleadings  do  not  charge  a  crim- 
inal offense,  but  either  side  relies  upon  establishing  a  criminal  offense  against 
the  other:  Sjn'ogue  v.  Dodge,  48  111.  142;  95  Am.  Dec.  523,  and  note,  wherein 
is  discussed  the  question  of  proving  a  crime  iu  actions  of  slander  and  libeL 
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Neolioence  —  Proximate  Cause.  —  In  cases  where  negligence  is  alleged, 
the  question  of  proximate  cause  is  ordinarily  for  the  jury;  but  when  th» 
facts  are  not  in  dispute,  the  question  is  for  the  determination  of  th» 
court. 

Negligence  —  Proximate  Cause.  —  One  guilty  of  negligence  is  deemed  to 
have  foreseen,  and  is  liable  for  all  consequences  which  may  naturally 
ensue  therefrom  without  the  intervention  of  some  other  independent 
agency,  although,  in  advance,  the  actual  result  might  have  seemed  im- 
probable. 

Negligence  —  Proximate  Cause.  — A  railroad  engineer,  whose  negligence 
is  about  to  cause  a  collision,  is  justified  in  leaping  from  his  engine  to 
save  his  life,  in  any  criminal  aspect  of  the  case,  even  though,  in  sodoing, 
he  puts  in  jeopardy  the  lives  of  others;  but  he  or  his  employer  is  lia- 
ble in  damages  for  an  injury  to  a  third  person  caused  by  a  collision  re- 
sulting from  the  engineer's  primary  negligence,  and  rendered  possible  by 
his  leaping  from  his  engine. 

Negligence  —  Proximate  Cause.  —  In  actions  involving  questions  of  negli- 
gence and  proximate  cause,  the  inquiry  is  based  on  whether  or  not  ther» 
was  any  intermediate  cause  disconnected  from  the  primary  fault,  and 
self-operating,  which  produced  the  injury.  In  the  absence  of  such  cause, 
an  act  of  negligence  is  considered  the  proximate  cause  of  all  injury  re- 
suiting  therefrom. 

Negligence  —  Liability  for  Concurrent  Negligence.  —  When  a  person 
is  injured  by  the  concurrent  and  contributory  negligence  of  two  persons, 
one  of  them  being  at  the  time  the  common  carrier  of  his  person,  both 
tort-feasors  are  liable  jointly  and  severally  to  him  in  damages. 

Negligence  —  Facts  Reducing  Damages.  —  Where  a  plaintiff,  in  an  action 
to  (recover  for  personal  injuries  caused  by  negligence,  is  shown  to  be 
suffering  from  Bright's  disease  of  the  kidneys,  not  caused  by  the  injury, 
the  jury  should  take  that  fact  into  consideration  in  determining  his  ex- 
pectancy of  life  and  loss  of  earning  power. 

Thomas  C.  Lazear,  Charles  P.  Orr,  and  A.  D.  Boyd^  for  the 
appellant. 

Thomas  Patterson  and  Edward  Campbell,  for  tlie  appellees. 
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hogsett's  appeal. 

Clark,  J.  The  defendant,  Robert  Hogsett,  is  the  owner  of 
the  Lemont  furnace,  on  the  line  of  the  Southwest  Pennsyl- 
vania railroad,  and  the  plaintiff,  who,  on  the  13th  of  Octo- 
ber, 1883,  was  a  passenger  upon  one  of  the  railroad  trains, 
brings  this  suit  to  recover  damages  for  a  personal  injury, 
received  through  the  alleged  negligence  of  the  defendant's 
employees.  It  appears  that  a  railroad  track  was  used  in  con- 
nection with  the  furnace,  and  that  what  is  called  a  donkey- 
engine  was  operated  thereon,  in  furnishing  supplies  of  stock, 
ore,  and  coke  to  the  furnace.  The  furnace-track,  in  running 
out  from  the  furnace  to  the  coke-ovens,  forms,  9,8  it  were,  the 
arc  of  a  circle,  and  the  railroad  track,  crossing  the  furnace 
track  twice,  subtends  the  arc  as  a  chord. 

The  collision  which  occurred  at  the  first  crossing  was  caused 
by  the  culpable  negligence  of  the  defendant's  engineer;  this 
fact  is  conclusively  established  by  the  verdict  of  the  jury,  and 
in  the  determination  of  the  questions  of  law  raised  upon  the 
assignments  of  error,  this  fact  must  necessarily  be  assumed. 
It  is  unnecessary,  therefore,  to  refer  to  the  evidence  bearing 
upon  that  question.  The  appellant's  contention  is,  however, 
that,  as  the  plaintiff's  injuries  were  not  received  in  that  col- 
lision, but  in  the  collision  which  subsequently  occurred  at  the 
other  extremity  of  the  chord,  the  negligence  of  the  engineer, 
under  the  circumstances,  cannot  be  regarded  as  the  proximate, 
but  as  the  remote,  cause  of  the  injury.  Ordinarily,  the  ques- 
tion of  proximate  cause  is  for  the  jury;  but  where  the  facts 
are  not  in  dispute,  the  determination  of  that  question  is  for 
the  court:  West  Mahanoy  Township  v.  Walson,  112  Pa.  St. 
574;  56  Am.  Rep.  336;  116  Pa.  St.  344;  2  Am.  St.  Rep.  604. 
Some  reference  to  the  undisputed  facts,  therefore,  is  necessary 
to  a  complete  understanding  of  the  question  thus  raised. 

It  is  conceded  that  in  the  first  collision,  although  no  one 
was  injured,  the  rear  truck  of  the  rear  coach  of  the  passenger 
train  was  derailed.  The  brakeman  pulled  the  automatic  cord 
which  operates  the  air-brakes.  The  engineer  put  on  the  air 
from  the  engine,  and  the  truck  having  regained  the  track,  the 
train,  which  consisted  of  three  cars,  came  to  a  full  stop,  with 
the  middle  car  standing  upon  the  second  crossing.  The  en- 
gineer of  the  donkey  says  that  about  the  time  of  or  immedi- 
ately before  the  collision,  he  reversed  his  engine,  shut  off  the 
steam,  and,  fearing  that  they  would  be  crushed,  both  the  en- 
gineer and  the  fireman  jumped  from  it  to  the  ground.     By 
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Bome  means,  however,  presumably  by  the  jar  of  the  collision, 
the  throttle  was  reopened,  and  the  donkey  at  once  started  with 
some  speed  around  the  arc  to  the  second  crossing,  where  it 
came  in  collision  with  the  middle  coach,  in  which  the  plain- 
tiff was  riding.  The  injuries  complained  of  were  received  in 
this  second  collision.  The  appellant's  contention  is,  that  the 
throttle  having  been  closed  before  Leehan,  the  engineer,  left 
the  donkey,  the  second  collision,  under  all  the  circumstances, 
could  not  have  been  foreseen  by  him  as  the  natural  and  prob- 
able consequence  of  his  conduct,  and  that,  being  in  fear  of  his 
life,  he  had  a  right  to  quit  the  engine  for  a  place  of  safety.  It 
may  be,  perhaps,  that  the  engineer  and  fireman,  being  under 
actual  apprehension  of  great  bodily  harm,  were,  in  any  crimi- 
nal aspect  of  the  case,  justified  in  leaping  from  the  engine  to 
save  themselves,  even  if  in  so  doing  they  should  put  in  jeop- 
ardy the  lives  of  others.  But  assuming  this  to  be  so,  it  must 
be  remembered  that  it  was  their  own  negligence  which  put 
them  in  fear  of  their  lives,  and  constrained  them  to  leap  from 
the  engine,  and  submit  it,  without  control,  to  the  consequences 
of  the  collision.  They  will  be  justified,  perhaps,  as  we  have 
said,  in  saving  themselves,  but  it  does  not  follow  that  either 
they  or  their  employer  would  not  be  held  for  the  negligent 
act,  which  not  only  put  them  in  peril,  but  resulted  in  personal 
injury  to  the  plaintiff. 

It  is  true,  as  the  appellant  contends,  that  the  injury  must 
be  the  natural  and  proximate  consequence  of  the  negligence, 
—  a  consequence  likely  to  flow  from  the  negligent  act.  The 
engineer  would  be  held  to  have  foreseen  whatever  conse- 
quences might  ensue  from  his  negligence  without  the  inter- 
vention of  some  other  independent  agency,  and  both  his 
employer  and  himself  would  be  held  for  what  might,  in  the 
nature  of  things,  occur  in  consequence  of  that  negligence, 
although,  in  advance,  the  actual  result  might  have  seemed 
improbable:  Oil  City  Gas  Co.  v.  Robinson,  99  Pa.  St.  6.  We 
do  not  know  that  the  throttle  was  opened  by  the  jar  of  the 
collision,  only  from  the  fact  that  it  was  liable  to  be  so,  and 
the  engineer  will  be  presumed  to  have  foreseen  what  was  lia- 
ble to  occur.  The  inquiry  must  always  be,  whether  there  was 
any  intermediate  cause,  disconnected  from  the  primary  fault, 
and  self-operating,  which  produced  the  injury:  Milwaukee  etc. 
K'y  Co.  V.  Kellogg,  94  U.  S.  469.  But  no  intermediate  cause, 
disconnected  with  the  primary  fault,  and  self-operating,  existed 
in  this  case,  to  affect  the  question  of  the  defendant's  liability; 
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it  was  the  engineer's  negligence  that  caused  the  first  collision, 
and  what  occurred  in  consequence  of  this  collision  was  not 
broken  by  the  intervention  of  any  independent  agent  what- 
ever; the  first  collision  derailed  the  truck,  and  at  the  same 
instant  opened  the  throttle  and  turned  loose  the  destructive 
agency  which  inflicted  the  injuries  complained  of.  The  negli- 
gence of  the  defendant's  engineer  was  the  natural,  primary, 
and  proximate  cause  of  the  entire  occurrence. 

The  appellant's  further  contention,  however,  is,  that  as 
plaintiff  was  a  passenger  on  the  Southwest  Pennsylvania  Rail- 
road Company,  it  was  a  proper  and  legal  defense  for  him  to 
show  that  the  negligence  of  tlie  railroad  company  contributed 
to  the  injury;  that  in  such  case  the  negligence  of  the  company, 
which  was  a  common  carrier,  must  be  imputed  to  the  plaintiff 
as  a  passenger  in  the  carrier  vehicle.  Lockhart  v.  Lichten- 
(haler,  46  Pa.  St.  151,  and  Philadelphia  etc.  R.  R.  Co.  v.  Bayer,  97 
Pa.  St.  91,  are  cited  in  support  of  this  doctrine.  In  Lockhart 
V.  Lichtenthaler,  46  Pa.  St.  151,  it  was  held  that  where  a  pas- 
senger in  a  carrier  vehicle  is  injured  by  a  collision,  resulting 
from  the  negligence  of  those  in  charge  of  it  and  those  in  charge 
of  another  vehicle,  the  carrier  only  is  answerable  for  the  in- 
jury; and  this  case  was  followed  by  Philadelphia  etc.  R.  R.  Co. 
V.  Buyer,  97  Pa.  St..  91,  where  the  same  rule  was  applied.  The 
decision  in  Lockhart  v.  Lichtenthaler,  46  Pa.  St.  151,  as  we  said 
in  Dean  v.  Pennsylvania  R.  R.  Co.,  129  Pa.  St.  520,  15  Am.  St. 
Hep.. 733,  was  made  by  adopting  the  conclusion  of  the  Eng- 
lish courts  in  Bridge  v.  Grand  Junction  Ky  Co.,  8  Mees.  & 
W.  247  (1838),  in  the  exchequer;  Thorogood  v.  Bryan,  8  Com. 
B.  115;  65  Eng.  Com.  L.  114;  and  Cattlin  v.  Hills,  8  Com.  B. 
123  (1849),  in  the  common  bench.  These  cases  were  followed 
in  the  exchequer,  in  Armstrong  v.  Lancashire  etc.  R'y  Co.^  44 
L.  J.  Ex.  89  (1875);  L.  R.  10  Ex.  47. 

But  Thorogood  v.  Bryan,  8  Com.  B.  115,  65  Eng.  Cora.  L. 
114,  which  is  the  leading  case,  has  recently  been  overruled  in 
the  English  court  of  appeals:  The  Bernina  Mills  v.  Armstrong, 
12  Pro.  &  D.  58;  and  the  doctrine,  although  formerly  ac- 
cepted in  many  of  the  states,  is  now  generally  disapproved. 
The  authorities  in  England,  and  the  great  current  of  author- 
ity in  this  country,  are  against  it.  The  cases  are  collected  in 
Dean  v.  Pennsylvania  R.  R.  Co.,  129  Pa.  St.  520;  15  Am.  St- 
Rep.  733.  They  are  numerous,  and  it  is  unnecessary  to  refer 
to  them  here.  What  was  there  said  was  given  as  an  individ- 
ual opinion  merely,  and  was,  to  some  extent  perhaps,  obiter 
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dictum;  but  we  are  now  unanimously  of  opinion  that  the  view* 
there  expressed  somewhat  in  advance  contain  a  proper  expo-^ 
sition  of  the  law.  The  identification  of  the  passenger  with  the 
negligent  driver,  or  the  owner,  or  with  the  carrier,  as  the  case 
may  be,  without  his  co-operation  or  encouragement,  is  a  gra- 
tuitous assumption.  As  Mr.  Justice  Field  said  in  Little  v. 
Hackett,  116  U.  S.  366:  "There  is  no  such  identity.  The  par- 
ties are  not  in  the  same  position.  The  owner  of  a  public  con- 
veyance is  a  carrier,  and  the  driver,  or  the  person  managing 
it,  is  his  servant;  neither  of  them  is  the  servant  of  the  passen- 
ger, and  his  asserted  identity  with  them  is  contradicted  by  the 
daily  experience  of  the  world."  The  rationale  of  the  rule  of 
Thorogood  v.  Bryan^  8  Com.  B.  115,  65  Eng.  Com.  L.  114,  i»^ 
expressly  disavowed  in  our  own  case  of  Lockhart  v.  Lichteri' 
thaler,  46  Pa.  St.  151,  and  it  is  now  rejected  as  untenable  and 
wholly  indefensible. 

Nor  is  there  any  rule  or  principle  of  public  policy  which 
will  support  such  a  doctrine.  If  a  person  is  injured  by  the 
concurrent  and  contributory  negligence  of  two  persons,  one  of 
them  being  at  the  time  the  common  carrier  of  his  person,  there 
is  no  reason,  founded  in  public  policy  or  otherwise,  which 
should  release  one  of  them  and  hold  the  other.  It  is  true,  the 
carrier  may  be  subjected  to  a  higher  degree  of  care  than  his 
co-tort-feasor,  but  this  affords  no  reason  why  either  or  both  of 
them  should  not  be  held  to  that  degree  of  care,  respectively^ 
which  the  law  imposes  upon  them,  and  to  be  answerable  in' 
damages  accordingly.  The  general  rule  undoubtedly  is,  if  & 
person  suffers  injury  from  the  joint  negligence  of  two  parties^ 
and  both  are  negligent  in  a  manner  which  contributes  to  the 
injury,  they  are  liable  jointly  and  severally,  and  it  would  seem, 
in  principle,  to  be  a  matter  of  no  consequence  that  one  of  them 
is  a  common  carrier.  Neither  the  comparative  degrees  of  care 
required,  nor  the  comparative  degrees  of  culpability  estab- 
lished, can  affect  the  liability  of  either. 

The  whole  subject  is  fully  discussed  in  Dean  v.  Pennsyl'^ 
vania  R.  R.  Co.,  129  Pa.  St.  520,  15  Am.  St.  Rep.  733,  and 
we  do  not  desire  to  repeat  what  was  there  said.  We  think 
the  law  was  correctly  stated  in  the  charge,  and  in  the  answers 
to  the  points  submitted  by  the  defendant's  counsel,  and  the 
judgment  is  affirmed. 

H.  c.  bunting's  appeal. 

Clark.  J.  There  was  evidence  in  this  case  that  the  plain- 
tiff, Henry  C.  Bunting,  at  the  time  of  the  trial  was  suffering: 
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from  what  is  tnown  as  Bright's  disease  of  the  kidneys.  Upon 
a  chemical  analysis,  albumen  was  found  in  his  urine;  he  suf- 
fered from  dizziness,  failure  of  sight,  and  double  vision;  he 
was  feeble,  had  shortness  of  breath,  and  a  staggering  gait,  and 
■exhibited  other  symptoms  of  this  malady.  The  testimony  of 
eome  of  the  medical  experts  was,  that  they  believed  him  to  be 
suffering  from  Bright's  disease,  and  there  was  little,  if  any, 
evidence  to  the  contrary.  The  court  very  properly,  therefore, 
instructed  the  jury  that  there  was  proof  of  this  fact  in  the 
case;  that  it  was  a  dangerous  disease,  and  that  they  should 
take  this  into  consideration  in  determining  Mr.  Bunting's  ex- 
pectancy of  life  and  the  loss  of  his  earning  power.  Nor  was 
there  any  evidence  to  justify  the  jury  in  finding  that  this  dis- 
ease was  caused  by  the  personal  injuries  received  in  the  col- 
lision. 

The  judgment  is  therefore  affirmed. 

p.  J.  bunting's  appeal. 

Clark,  J.  As  we  find  no  assignments  of  error  filed  in  this 
case,  the  appellant  stating  that  none  will  be  filed,  the  prothon- 
otary  is  directed  to  enter  a  non  prosequitur. 


Negligence  —  Proximate  Cause  —  Test  of. — Proximate  cause  in  ref- 
erence to  negligence  is  where  the  facts  constitute  a  continuous  succession 
of  events  so  linked  together  as  to  become  a  natural  whole,  and  are  the  conse- 
quence of  the  accident:  Haverly  v.  State  etc.  R.  R.  Co.,  135  Pa.  St.  50;  20 
-Am.  St,  Rep.  848,  and  note. 

Negligence  —  Proximate  Cause  —  Question  of  Law  or  of  Fact.  — 
Proximate  cause  is  ordinarily  a  question  for  the  jury  to  decide:  Note  to 
Haverly  v.  State  Line  etc.  R.  R.  Co.,  20  Am.  St.  Rep.  852;  but  when  the  un- 
disputed facts  prove  actual  negligence,  it  becomes  a  question  for  the  court: 
Fox  V.  Sackett,  10  Allen,  535;  87  Am.  Dec.  682, 

Negligence  —  Liability  for  Concurrent  Negligence.  —  Where  the 
concurrent  negligence  of  two  parties  results  in  injury  to  a  third,  the  negli- 
gence of  neither  is  a  defense  to  the  negligence  of  the  other,  and  both  are 
liable  in  damages  for  the  injury:  Oulfetc,  R'y  Co.  v.  McWhirter,  77  Tex.  356; 
19  Am.  St.  Rep.  755,  and  note;  Rankin  v.  Central  P.  R.  R.  Co.,  73  Cal.  93; 
McAdoo  V.  Richmond  etc.  R.  R.  Co.,  105  N.  C.  140. 

Negligence  —  Facts  in  Reduction  of  Damages.  —  The  right  to  recover 
for  personal  injury  is  not  impaired  by  the  fact  that  the  plaintiff  was  suffering 
with  Bright's  disease  at  the  time  of  injury:  Louisville  etc  R'y  Co.  v.  Snyder, 
117  Ind.  435;  10  Am.  St.  Rep.  60,  and  note  containing  a  full  discussion  of 
-whether  or  not  evidence  of  incurable  disease  may  be  given  in  mitigation  of 
■damageg. 


198  Marshall  t;.  Roll.  [Penn» 

Marshall  v.  Roll. 

[139  Pennsylvania  Statk,  399.1 
■Fraudulent  Convbyance  between  Husband  and  Wife  —  Rights  or 
Subsequent  Creditors.  —  A  voluntary  conveyance  by  an  insolvent 
husband  to  his  wife,  with  intent  to  place  his  real  estate  beyond  the  reach 
of  creditors,  is  fraudulent  and  void  as  to  his  subsequent  creditor  without 
notice  of  the  conveyance,  and  the  record  of  it  is  not  constructive  notico 
to  him.  "" 

Ejectment  by  A.  M.  Marshall  against  G.  C.  and  Minnie  A. 
Roll.  Marshall  clainned  title  under  sheriff's  deed  in  pur- 
suance of  sale  rrjade  under  a  judgment  against  G.  C.  Roll  in 
favor  of  Meyer  and  Lang.  The  defendants,  G.  C.  and  Minnie 
A.  Roll,  claimed  title  under  prior  deeds  from  them  to  one 
Drinker,  and  from  him  to  Minnie  A.  Roll.  The  remaining 
facts  found  are  stated  in  the  opinion.  Judgment  for  plaintiff, 
and  the  defendants  appeal. 

John  F.  Cox,  D.  T.  Watson,  and  C.  C.  Dickey,  for  the  ap- 
pellants. 

Marshalls  and  Imhrie,  J.  A.  Evans,  and  J.  S.  and  J.  E.  Fergu- 
son, for  the  appellee. 

Per  Curiam.  The  jury  have  found  that  at  the  time 
George  C.  Roll  conveyed  the  real  estate  in  controversy  to  his 
wife  he  was  insolvent,  and  that  the  conveyance  was  made 
with  the  fraudulent  intent  of  placing  said  real  estate  beyond 
the  reach  of  his  creditors.  This  finding  was  fully  warranted 
by  the  evidence.  It  was  alleged,  however,  that  inasmuch  as 
the  conveyance  was  made  and  recorded  before  the  indebted- 
ness to  Meyer  and  Lang  arose,  it  was  not  fraudulent  as  to 
them.  It  does  not  appear  that  they  had  knowledge  of  the 
conveyance,  and  the  record  was  not  constructive  notice  to 
them.  Had  they  been  purchasers  or  mortgagees,  the  case 
might  have  been  different.  Meyer  and  Lang  were  mere 
creditors,  and  were  not  obliged  to  search  the  records  every 
time  they  sold  a  bill  of  goods.  The  jury  having  found  that 
the  conveyance  was  made  with  intent  to  hinder  and  delay 
subsequent  creditors,  there  is  nothing  left  for  us  to  discuss. 

Judgment  affirmed.  

Voluntary  Conveyances  —  Rights  of  Creditors.  — If  a  man  who  is  in- 
solvent settles  or  conveys  his  property  to  his  wife,  the  law  concludes  the- 
intention  on  his  part  of  defrauding  his  creditors:  Note  to  Hagennan  v. 
Buchanan,  14  Am.  St.  Rep.  747;  Lehman  v.  Hawks,  121  Ind.  641;  Dujijay. 
McVullough,  69  Md.  592.     And  the  same  principle  applies  where  the  husband 
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pays  the  purchase-money  and  procures  the  conveyance  of  land  in  the  name 
of  hia  wife:  Ruse  v.  Bromberg,  88  Ala.  620.  The  purchase  of  property  by  a 
wife  of  insolvent  husband  is  a  suspicious  circumstance:  White  v.  Claahy,  100 
Mo.  163;  and  the  onua  is  upon  her  to  prove  that  the  purchase-money  was  paid 
by  her  out  of  her  separate  funds:  Bangs  v.  Edwards,  88  Ala.  382;  Levi  v. 
Rotliachild,  69  Md.  348;  Taiea  v.  Law,  86  Va.  117. 


Charles  Tyrrell  Loan  and  Building  Associa- 
tion V.  Haley. 

[139  Pennsylvania  State,  476.] 

BriLDiNO  Association  —  Right  of  Stockholders.  —  When  stock  in  a 
building  association  has  matured,  although  its  maturity  has  not  been 
declared  by  the  association,  the  debt  of  a  borrowing  stockholder  is  paid; 
he  is  entitled  to  his  securities,  and  the  association  has  no  right  to  re- 
cover a  judgment  against  him  for  the  amount  of  his  loan. 

Building  Association  —  Maturity  of  Stock — Evidence. — Where  the 
constitution  and  by-laws  of  a  building  association  provide  for  a  division 
of  profits  when  it  shall  be  ascertained  that  stock  has  matured,  a  bor- 
rowing stockholder  may  show,  when  sued  upon  the  security  for  his  loan, 
that  upon  a  proper  application  of  such  profits  his  stock  has  matured, 
and  is  worth  par  or  is  at  a  premium. 

Building  Association  —  Defenses  of  Borrowing  Stockholder.  —  Where 
the  stock  of  a  borrowing  stockholder  in  a  building  association  has  ma- 
tured, he  has  a  right  to  stop  paying. assessments,  and  rely  upon  the  sur- 
render of  the  security  for  his  loan,  and  when  sued  thereon  he  may 
Bet  up  as  an  equitable  defense  and  show  that  his  stock  has  matured,  as 
a  substitute  for  a  bill  in  equity  for  that  purpose,  or  he  may  bo  entitled 
to  a  mandamus  to  compel  the  association  to  declare  the  maturity  of  his 
stock. 

Evidence  —  Review  of  Offer  of.  —  The  appellate  court,  in  reviewing  the 
refusal  to  admit  an  offer  to  show  certain  facts  by  a  witness,  will  assume 
that  he  had  sufficient  knowledge  to  sustain  the  offer,  in  the  absence  of 
proof  to  the  contrary,  or  objection  to  his  competency  as  a  witness. 

William  Gorman,  for  the  appellant. 

John  H.  Sloan,  for  the  appellee. 

Paxson,  C.  J.  The  plaintiff  below  is  a  building  associa- 
tion; the  defendant  is  a  stockholder  in  the  same.  He  pro- 
cured a  loan  of  money  from  the  association,  and  gave  his 
bond  and  mortgage  therefor.  After  his  stock  had  matured, 
as  he  alleges,  the  association  entered  judgment  upon  the 
bond,  by  virtue  of  the  warrant  of  attorney  attached.  This 
judgment  was  opened  by  the  court  below  upon  his  applica- 
tion, and  a  trial  had  to  ascertain  how  much  was  due  upon  the 
mortgage.  The  result  was  a  verdict  for  the  full  amount.  The 
defense  was,  that  the  stock  of  the  series  to  which  the  defend- 
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ant  belonged  had  fully  matured,  and  was  worth  par,  viz.,  two 
hundred  dollars  per  share. 

If  the  defendant  is  right  in  his  contention,  he  certainly 
ought  to  have  an  opportunity  of  showing  it,  under  his  equi- 
table plea  of  payment.  As  the  case  stands,  he  has  a  judg- 
ment at  law  against  him  for  the  full  amount  of  the  mortgage, 
which  carries  with  it  the  costs  of  suit,  while  I  see  no  relief 
from  the  effect  of  this  judgment,  except  by  a  proceeding  in 
equity,  which  involves  additional  expense  and  trouble.  It 
would  be  unjust  to  subject  him  to  all  this,  if  in  point  of  fact 
his  series  has  matured.  It  is  a  well-settled  rule  that  when 
such  stock  has  matured  the  debt  is  paid,  and  the  borrower  is 
entitled  to  a  return  of  his  securities.  There  may  be  circum- 
stances which  prevent  or  delay  the  maturity  of  the  stock  in  a 
given  instance.  This  may  result  from  fraud  or  mismanage- 
ment on  the  part  of  the  officers  of  the  association,  or  from  loss 
on  investments.  But  when  the  stock  has  fairly  matured,  I 
am  unable  to  see  what  right  the  association  has  to  recover  a 
judgment  against  one  of  its  stockholders  for  the  amount  of 
his  loan. 

While  the  case  was  not  very  fully  or  clearly  presented,  there 
appears  to  have  been  a  dispute  between  the  association  and 
the  defendant  as  to  the  maturity  of  the  stock.  The  series  to 
which  the  defendant  belonged  was  started  in  1877.  He  had 
nothing  to  do  with  the  other  series;  as  to  them  he  was  not  a 
member  of  the  association.  With  the  profits  or  losses  of  other 
series  he  had  no  concern.  He  claimed,  and  upon  the  trial 
below  offered  to  prove  by  Joseph  Sheehan,  a  witness  called 
by  him,  that  "  the  stock,  in  the  series  in  which  defendant  was 
a  stockholder  and  had  borrowed  the  loan  in  controversy,  had 
reached  a  value  of  $200;  and  further,  that  the  stock  upon 
which  he  had  borrowed  the  loan  in  controversy  was  worth,  in 
November,  1887,  $218.24  cents  a  share."  This  offer  was  ob- 
jected to  by  the  plaintiff,  because  "the  constitution  and 
by-laws  provide  a  method  for  division  of  profits,  and  witness 
could  testify  only  as  a  matter  of  judgment."  The  objection 
was  sustained  by  the  court  below. 

The  witness  was  not  a  member  of  the  association,  and  may 
not  have  had  any  knowledge  upon  the  subject;  yet  as  the 
offer  was  rejected,  we  must  assume  he  would  have  sustained 
the  offer.  His  means  of  knowledge  could  have  been  tested 
upon  his  cross-examination.  The  objection  was  to  the  com- 
petency of  the  evidence,  not  to  that  of  the  witness.     If  wa 
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concede  that  the  constitution  and  by-laws  provide  a  method 
of  the  division  of  profits,  it  does  not  follow  that  the  evidence, 
if  received,  would  not  have  showed  that  they  have  been  di- 
vided precisely  as  the  constitution  and  by-laws  direct.  On 
the  other  hand,  the  profits  of  defendant's  series  may  have 
been  applied  to  some  other  series,  to  aid  in  part  to  make  up 
its  losses.  All  this  the  defendant  had  a  right  to  show,  yet  the 
inquiry  was  throttled  at  its  very  commencement.  It  may  be 
the  defendant  would  have  been  entitled  to  a  mandamus  to 
compel  the  corporation  to  divide  and  apply  the  profits  to 
their  proper  series,  and  to  declare  the  series  matured,  or,  if 
necessary,  to  file  a  bill  in  equity  for  a  like  purpose.  But  he 
was  not  bound  to  assume  the  position  of  an  actor,  and  involve 
himself  in  the  expense  which  either  of  these  proceedings 
would  have  entailed  upon  him.  If  his  series  had  matured, 
he  was  entitled  to  stop  paying,  and  to  rely  upon  the  associa- 
tion surrendering  his  securities  when  the  proper  time  arrived. 
If,  instead  of  doing  this,  the  association  brings  suit  upon  his 
mortgage,  he  can  surely  set  up  an  equitable  defense,  and  show 
that  his  stock  has  matured.  Such  defense  is  a  substitute  for 
a  bill  in  equity  for  that  purpose.  To  meet  such  defense  the 
association  can  show,  if  the  fact  be  so,  that  the  stock  has  not 
matured;  that  it  has  met  '.vith  losses;  or  any  circumstances 
which  tend  to  prove  that  the  stock  is  not  worth  par.  This  is 
no  hardship,  as  it  has  in  its  possession  and  under  its  control 
all  the  books,  papers,  and  other  evidence  which  bear  upon 
the  actual  value  of  the  stock.  It  can  show  how  the  profits 
have  been  divided;  and  if  they  have  been  divided  contrary  to 
law,  the  error  can  be  corrected  b}^  the  court.  Such  associa- 
tions, while  useful  in  many  instances,  are  not  above  the  law, 
and  cannot  arbitrarily  dispose  of  the  property  of  their  mem- 
bers. 

If  the  defendant  can  sustain  his  offer,  he  has  a  full  defense 
to  the  mortgage,  and  we  are  of  opinion  the  evidence  should 
have  been  admitted. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded.  

Building  and  Loan  Associations.  — For  the  law  of  building  and  loan 
associations  generally,  see  Robertson  r.  American  H.  Ass'n,  10  MJ.  397;  69 
Am.  Dec.  145,  and  extended  note,  150-166,  wherein  are  discussed  the  rights 
of  members  and  stockholders  in  such  associations.  See  also  Lime  City  Build' 
ing  etc  Au'n  r.  Wagner,  122  Ind.  78;  17  Am.  St.  Rep.  342,  and  note. 
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Lantz  V,  Yermont  Life  Insurance  Company. 

(139  PENNf^YLVANIA  STATE,  546.] 

IssuRANCB  —  Forfeiture  — Non-waiver  of,  by  Agent,  —  Where  a  policy 
of  life  insurance  provides  that  if  the  premiums  are  not  paid  at  maturity 
the  policy  becomes  void;  that  the  acceptance  of  a  premium  after  rnatu* 
rity  is  not  a  waiver  of  the  payment  of  future  premiums  at  maturity;  and 
that  only  the  president  and  secretary  together  have  power  to  alter 
;  policies  or  waive  forfeitures,  — the  acceptance  of  overdue  premiums  by 
the  company,  and  the  promise  of  its  agent,  after  the  maturity  of  a  sub- 
sequent premium,  to  accept  it  if  paid  before  a  certain  time,  is  not  a 
waiver  by  the  company  of  the  forfeiture  caused  by  the  failure  to  pay 
the  last  premium  at  maturity;  and  in  the  event  of  the  death  of  the  in- 
sured before  the  payment  of  such  overdue  premium,  the  policy  is  void. 

iNStJRANCE — Forfeiture  —  Revival.  — A  policy  of  life  insurance,  forfeited 
for  non-payment  of  a  premium  at  maturity,  can  only  be  revived,  as  far 
as  the  insured  is  concerned,  by  the  actual  paj'ment  and  acceptance  of 
such  premium,  or  by  a  contract  based  upon  a  snlBcient  consideration. 

Insurance — Forfeiture  —  Revival — Want  of  Consideration.  — Where 
a  policy  of  life  insurance  is  forfeited  for  failure  to  pay  a  premium  at 
maturity,  the  unauthorized  promise  of  the  agent  of  the  insurer  to  re- 
ceive such  premium,  if  paid  within  a  certain  time  thereafter,  is  without 
consideration,  and  will  not  revive  the  policy. 

Rudolph  M.  Schick,  for  the  appellant. 

Adelbert  E.  Stockwell,  for  the  appellee. 

Paxson,  C.  J.  This  was  an  action  on  a  policy  issued  by 
the  defendant  company,  insuring  the  life  of  Simeon  B.  Lantz, 
for  the  benefit  of  his  wife,  Evalina  E.  Lantz,  the  plaintiff  be- 
low. The  policy  stipulated  that  the  premiums  should  be 
paid  quarterly,  on  the  nineteenth  days  of  February,  May, 
August,  and  November  in  each  year;  that  if  the  said  pre- 
miums should  not  be  paid  on  the  days  named  and  in  the 
lifetime  of  the  assured,  the  policy  should  cease  and  deter- 
mine; that  the  acceptance  of  a  premium  after  maturity 
should  not  be  deemed  or  construed  as  a  waiver,  or  as  any 
evidence  of  an  agreement  to  waive  the  payment  of  any  future 
premiums  at  the  time  the  same  shall,  by  the  terms  of  the 
policy,  become  payable;  and  that  no  person  except  the  presi- 
dent and  secretary,  acting  together,  are  authorized  to  make, 
alter,  or  discharge  contracts  or  waive  forfeitures. 

Upon  the  trial  below,  it  was  among  the  admitted  facts  of 
the  case  that  the  premiums  falling  due  in  May,  August,  and 
November,  1887,  were  not  paid  at  maturity,  but  were  paid 
after  maturity,  and  accepted  by  the  company;  that  the  pre- 
mium due  on  February  19,  1888,  was  not  paid  at  maturity; 
that  on  March  2,  1888,  a  brother  of  the  insured,  who  was  also 
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a  policy-holder,  called  on  the  general  agent  of  the  company 
in  Philadelphia,  and  informed  the  latter  that  Simeon  B. 
Lantz  would  be  down  on  March  6th  to  pay  his  premium,  and 
was  told  that  he,  the  agent,  did  not  make  out  his  monthly 
report  until  the  10th  of  the  month,  and  that  if  the  premium 
was  paid  by  the  9th  it  would  be  all  right.  So  far  there  is  no 
dispute.  But  Mr.  Lantz,  the  witness,  testified  that  there  wae- 
no  condition  annexed  to  the  promise  to  receive  the  money, 
while  Mr.  Ryer,  the  agent,  testified  that  he  said  he  would  re- 
ceive the  money,  provided  the  insured  was  in  his  usual  health 
at  the  time;  that  he  would  have  to  be  satisfied  upon  this 
point,  either  by  a  health-certificate,  or  by  seeing  the  insured 
personally,  and  that  in  the  mean  time  the  latter  was  carrying 
the  risk  himself.  This  question  of  fact  was  submitted  to  the 
jury,  and  they  have  found  there  was  no  condition  annexed 
to  the  promise.  We  must  therefore  treat  the  case  upon  this 
basis. 

It  may  simplify  the  discussion  somewhat  to  note  the  fol- 
lowing admission  of  the  learned  counsel  for  the  company,  to 
be  found  on  page  12  of  his  paper-book:  "It  was  admitted  on 
the  trial  that  the  insured  had  paid  three  prior  premiums 
after  maturity,  which  had  been  received  by  the  defendant* 
and  also  that  the  manager  was  in  the  habit  of  and  practically 
had  authority  to  receive  premiums  and  deliver  renewal  re- 
ceipts after  maturity,  provided  that  the  insured  was,  at  the 
time  of  the  payment,  in  good  health.  This  was  as  far  as 
the  testimony  went.  There  was  no  evidence  which,  even  the 
plaintiff  pretends,  goes  to  show  that  the  agent  had  authority^ 
or  has  ever  acted  beyond  this,  or  that  the  company  had  ever 
known  of  or  ratified  such  agreement;  and  it  was  further  ad- 
mitted that  if  Simeon  B.  Lantz,  the  insured  in  this  case,  had, 
on  March  9th,  been  alive  and  in  good  health,  and  had  ten- 
dered payment  of  the  premium,  it  would  have  been  received."^ 

Simeon  B.  Lantz,  the  insured,  was  in  good  health  on  March 
2d,  but  was  taken  ill  on  the  next  day,  and  died  on  March 
6th. 

The  above  admission  disposes  of  any  question  as  to  the 
authority  of  the  general  agent  to  receive  overdue  premiums. 
But  we  must  stop  where  the  admission  ends,  unless  a  further 
or  greater  authority  is  to  be  found  in  the  evidence.  In  order 
to  establish  an  authority  to  receive  an  overdue  premium  after 
the  death  of  the  insured,  one  of  two  things  must  be  shown,. 
viz.:  1.  An  express  authority  to  do  so,  conferred  upon  him  bjr 
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the  company;  or  2.  Such  a  course  of  dealing  on  the  part  of  the 
company,  by  ratifying  or  recognizing  such  acts  of  the  agent, 
as  would  justify  persons  dealing  with  said  company  in  as- 
suming that  he  possessed  such  authority.  There  is  not  a 
word  in  the  testimony  to  sustain  either  of  these  propositions. 
All  that  it  shows  was  the  receipt  of  overdue  premiums  on 
three  occasions.  But  the  insured  was  in  full  life  and  health 
at  the  time.  The  case  of  the  plaintiff,  if  sustained  at  all, 
must  rest  upon  the  promise  of  the  agent  to  receive  the  pre- 
mium up  to  the  ninth  day  of  March.  This  promise,  as  before 
observed,  the  jury  have  found  to  be  an  unconditional  one. 
This  I  understand  to  mean  that  the  money  would  be  received 
as  late  as  the  9th  of  March,  without  regard  to  the  health  of 
the  insured,  or  even  his  death  prior  to  that  time.  It  remains 
'to  consider  the  legal  effect  of  such  promise. 

The  first  question  which  logically  suggests  itself  is,  What 
was  the  legal  effect  upon  the  status  of  the  policy  by  the  de- 
fault or  failure  to  pay  the  premium  due  on  the  19th  of  Feb- 
ruary? Did  it  continue  to  bind  the  company  and  protect 
the  insured  thereafter?  And  if  so,  how  long  did  it  remain 
in  force?  Was  it  for  a  week,  a  month,  or  a  j^ear?  I  know  of 
xio  instance  in  which  a  policy  was  held  to  be  in  force  after 
fluch  a  default,  unless  in  pursuance  of  a  contract  made  be- 
tween the  company  and  the  insured  contemporaneous  with 
the  insurance,  or  during  the  life  of  the  policy.  In  Helme  v. 
Philadelphia  L.  Ins.  Co.,  61  Pa.  St.  107,  100  Am.  Dec.  621, 
the  plaintiff  offered  to  prove  "that  it  is  the  custom  among 
insurance  companies  to  receive  premiums  if  tendered  at  any 
time  within  thirty  days  of  the  time  they  fall  due,  provided 
"the  insured  is  in  usual  health,  and  that  this  is  the  custom 
among  companies  issuing  policies  stipulating  that  non-pay- 
raents  of  premiums  at  the  day  shall  be  a  forfeiture."  This 
•oflFer  was  rejected  by  the  court  below,  and  the  rejection  was 
held  to  be  error,  Chief  Justice  Thompson  saying:  "  It  might 
have  been  a  difficult  thing  to  prove  such  a  custom,  but  that 
was  not  a  good  groiind  on  which  to  refuse  the  offer."  The 
grounds  of  this  decision  are  obvious.  While  a  custom  which 
has  grown  into  a  law  may  not  be  heard,  as  a  general  rule,  to 
afifect  the  terms  of  a  statute,  nor  a  contract,  to  the  extent  of 
■enlarging  or  abridging  the  force  of  it,  yet  it  may  interpret 
either:  Bapp  v.  Palmer,  3  Watts,  178.  The  chief  justice 
gives  a  number  of  examples  of  the  application  of  this  princi- 
|)le;  among  others,  the  familiar  instance  of  the  days  of  grace 
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on  commercial  paper.  By  the  custom  of  merchants,  so  uni- 
versal as  to  have  grown  into  law,  such  paper  is  not  due  until 
three  days  after  it  purports  to  be  due;  or  rather,  the  remedy 
is  suspended  during  that  period. 

It  was  not  alleged  that  any  such  custom  existed  in  this 
case.  There  was  not  even  an  offer  to  show  it,  much  less  proof 
to  support  it.  Did  the  fact  that  the  company  upon  three 
prior  occasions  accepted  the  premium  from  the  insured  after 
maturity,  the  insured  being  in  good  health  at  the  time,  con- 
tinue the  policy  in  force  after  the  default  on  the  19th  of 
February?  I  know  of  no  authority  for  such  a  proposition, 
and  none  has  been  called  to  our  attention.  It  was,  at  most,  a 
mere  personal  indulgence,  —  a  matter  of  grace  on  the  part  of 
the  company;  and  all  that  can  be  claimed  for  it  is,  that  it  may 
have  led  the  insured  to  believe  that  if  he  again  neglected  to 
pay  on  the  day,  the  money  would  be  accepted  if  paid  shortly 
thereafter,  provided  no  change  had  occurred  in  his  condition 
of  health.  The  law  upon  this  subject  is  so  clearly  stated  by 
Mr.  Justice  Bradley,  in  Thompson  v.  Knickerbocker  L.  Ins.  Co., 
104  U.  S.  252,  that  I  need  make  no  apology  for  quoting  it  at 
length:  "The  last  replication  sets  up  and  declares  that  it 
was  the  usage  and  custom  of  the  defendants,  practiced  by 
them  before  and  after  the  making  of  said  note,  not  to  demand 
punctual  payment  thereof  at  the  day,  but  to  give  days  of 
grace,  to  wit,  for  thirty  days  thereafter;  and  they  had  repeat- 
edly so  done  with  Thompson  and  others,  which  led  Thomp- 
son to  rely  on  such  leniency  in  this  case.  This  was  a  mere 
matter  of  voluntary  indulgence  on  the  part  of  the  company, 
or,  as  the  plaintifif  himself  calls  it,  an  act  of  leniency.  It 
cannot  be  justly  construed  as  a  permanent  waiver  of  the 
clause  of  forfeiture,  or  as  implying  any  agreement  to  waive 
it,  or  to  continue  the  same  indulgence  for  the  time  to  come. 
As  long  as  the  assured  continued  in  good  health,  it  is  not  sur- 
prising, and  should  not  be  drawn  to  the  company's  prejudice,, 
that  they  were  willing  to  accept  the  premium  after  maturity,. 
and  waive  the  forfeiture  which  they  might  have  insisted  upon. 
This  was  for  the  mutual  benefit  of  themselves  and  the  as- 
sured at  the  time;  and  in  each  instance  in  which  it  hap- 
pened, it  had  respect  only  to  that  particular  instance,  without 
involving  any  waiver  of  the  terms  of  the  contract  in  reference 
to  their  future  conduct.  The  assured  had  no  right,  without- 
some  agreement  to  that  effect,  to  rest  on  such  voluntary  in- 
dulgence shown  on  one  occasion,  or  on  a  number  of  occasions. 
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as  a  ground  for  claiming  it  on  all  occasions.  If  it  were  other- 
wise, an  insurance  company  could  never  waive  a  forfeiture  on 
an  occasion  of  a  particular  lapse  without  endangering  its 
right  to  enforce  it  on  occasion  of  a  subsequent  lapse.  Such  a 
consequence  would  be  injurious  to  them  and  to  the  public." 

The  consequence  of  a  default  in  the  payment  of  the  pre- 
mium is  defined  in  the  policy  itself.  It  declares  that  if  not 
paid  on  the  days  named  and  in  the  lifetime  or  the  insured, 
the  policy  should  "  cease  and  determine."  By  this  I  under- 
stand that  it  is  suspended;  it  ceases  to  bind  the  company  and 
to  protect  the  assured,  and  this  without  any  act  or  declara- 
tion on  the  part  of  the  former.  It  does  not  require  a  formal 
forfeiture.  This  term  is  often  used,  and  I  think  inaccurately 
in  such  cases.  Nor  is  the  policy  void  in  the  general  sense  of 
that  term.  It  is  voidable  at  the  election  of  the  company,  and 
that  election  can  be  exercised  without  notice  to  the  assured, 
for  the  reason  that  the  policy  itself  is  notice  that  his  rights 
cease  with  the  non-payment  of  the  premium.  As  to  him  it  is 
a  dead  policy.  It  is  true,  it  may  be  restored  to  life  by  the 
subsequent  payment  of  the  premium  and  its  acceptance  by 
the  company.  This,  however,  is  a  new  contract,  by  which  the 
company  agrees,  in  consideration  of  the  premium,  to  con- 
tinue in  force  a  policy  which  had  previously  expired;  in  other 
words,  it  is  a  new  assurance,  though  under  the  former  policy: 
Want  V.  Blunt,  12  East,  183.  I  do  not  understand  it  to  be 
contended  that,  had  the  assured  died  between  the  19th  of 
February  and  the  2d  of  March,  there  could  have  been  a  re- 
covery on  this  policy.  It  seems  almost  a  work  of  supereroga- 
tion to  cite  authorities  for  so  plain  a  proposition,  and  I  will 
refer  to  but  few,  out  of  an  abundance. 

In  Washington  etc.  Ins.  Co.  v.  Rosenherger,  84  Pa.  St.  373, 
which  was  a  case  of  fire  insurance,  our  brother  Sterrett,  after 
saying  that  the  default  suspended  the  protection  of  the  policy, 
continued:  "Upon  the  payment  of  the  assessment,  the  policy 
would  have  been  revived  in  its  full  vigor;  but  it  was  never 
paid,  or  even  tendered,  until  after  the  fire,  and,  as  delinquent 
policy-holders,  they  had  no  right  to  maintain  the  action  with- 
out showing  that  the  default  was  either  waived  or  excused  by 
the  company.  There  is  no  evidence  of  waiver,  nor  do  we 
think  there  is  any  evidence  to  excuse  the  default.  There  was 
considerable  testimony  showing  that  great  indulgence  was  ex- 
tended to  delinquent  members,  and  that  the  company  was  ac- 
customed to  receive  assessments  long  after  they  were  due;  but 
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tlus  is  entirely  consistent  with  the  fact  that  while  the  default 
continued  the  protection  of  the  policy  was  suspended."  In 
Lycoming  F.  Ins.  Co.  v.  Bought,  97  Pa.  St.  415,  it  was  said  by 
Mr.  Justice  Mercur:  "It  is  well  settled,  if  a  member  of  a  mu- 
tual insurance  company  is  in  default  in  the  payment  of  an 
assessment  upon  hii;  policy,  after  due  notice  according  to  the 
by-laws  and  rules  of  the  company,  the  protecting  power  of 
the  policy  is  suspended  until  the  assessment  is  paid.  No  re- 
covery can  be  had  for  a  loss  sustained  during  the  continuance 
of  such  default";  citing  HummeVs  Appeal,  78  Pa.  St.  320; 
Columbia  Ins.  Co.  v.  Buckley,  83  Pa.  St.  293;  24  Am.  Rep.  172; 
Washington  etc.  Ins.  Co.  v.  Bosenberger,  84  Pa.  St.  373;  Craw- 
ford Co.  etc.  Ins.  Co.  v.  Cochran,  88  Pa.  St.  230.  It  is  true, 
these  were  cases  of  fire  insurance  companies,  but  the  principle 
is  equally  applicable  to  a  case  of  life  insurance. 

This  we  think  sufficient  to  show  that  no  recovery  could 
have  been  had  upon  this  policy  had  the  assured  died  between 
the  date  of  the  maturity  of  the  premium  and  the  promise  of 
the  agent  to  accept  the  premium,  on  the  9th  of  March.  Re- 
garding that  as  a  promise  to  accept  the  premium,  even  in  the 
case  of  the  previous  death  of  the  assured,  we  are  led  to  in- 
quire, in  the  first  place,  what  authority  had  the  agent  to  make 
such  a  promise?  The  condition  of  the  policy  is  explicit  that 
the  premium  must  be  paid  "in  the  lifetime  of  the  insured." 
Had  the  agent  the  authority  to  waive  this  condition?  The 
policy  not  only  declared  that  no  person  except  the  president 
and  secretary,  acting  together,  are  authorized  to  make,  alter, 
or  discharge  contracts,  or  waive  forfeitures,  but  a  notice  to  the 
same  effect  was  printed  on  the  back  of  each  renewal  receipt 
given  to  Mr.  Lantz.  It  was  not  alleged  that  the  president  and 
secretary,  acting  together  or  singly,  had  ever  waived  this  con- 
dition in  the  policy,  or  that  the}',  or  either  of  them,  had  given 
authority  to  the  agent  to  waive  it  in  this  or  any  other  instance. 
No  course  of  dealing  was  shown  on  the  part  of  the  company 
by  which  the  grant  of  such  authority  to  the  agent  could  be 
implied.  There  was  not  even  an  attempt  to  prove  that  the 
company  or  its  agent  had  ever  received  an  overdue  premium 
after  the  death  of  the  assured.  There  is  nothing  within  the 
four  corners  of  this  record  to  show  that  the  agent  had  authority, 
express  or  implied,  to  waive  this  condition.  What  right  had 
the  assured  to  suppose,  with  this  condition  in  the  very  front 
of  his  policy,  that  the  agent  would  receive  his  overdue  pre- 
mium after  his  death? 
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"We  are  not  without  authority  upon  this  point.  The  leading 
case  is  Want  v.  Blunt,  12  East,  183.  The  following  statement 
of  the  facts  is  condensed  from  the  opinion  of  Lord  Ellen- 
borough:  The  policy  provided  for  the  payment  of  quarterly 
premiums  on  March  25th,  June  24th,  September  29th,  and 
20th  of  December,  during  the  life  of  the  said  W.  W.  Want,  or 
within  such  time  after  those  days,  respectively,  as  is  or  shall  be 
allowed  for  that  purpose  by  the  rules  of  the  said  society.  It 
was  provided  by  the  rules  of  the  society  that  if  any  member 
neglected  to  pay  the  quarterly  premiums  for  fifteen  days  after 
the  same  became  due  the  policy  will  be  void.  This  provision 
was  attached  to  the  policy.  The  quarterly  payments  were  all 
paid  at  maturity,  until  the  one  that  came  due  on  December 
20th,  which  was  not  paid,  and  Want  died  on  December  25th*, 
and  on  December  27th,  two  days  after  his  death,  but  within 
the  fifteen  days,  his  executors  tendered  the  payment  of  the  pre- 
mium, which  was  refused.  The  court  sustained  the  refusal. 
Lord  Ellenborough  saying,  inter  alia:  "This  is  a  contract 
of  assurance,  and  must  be  construed  accoiding  to  the  mean- 
ing of  the  parties  as  expressed  in  the  deed  or  policy 

The  risk  insured  against  is  his  death,  and  the  premium  is  a 
quarterly  payment,  to  be  made  by  him  to  the  society  during 
his  life.  The  duration  of  the  insurance  is  so  long  as  he  shall 
continue  to  make  those  quarterly  payments;  but  the  insurance 
is  not  to  be  void  if  he  pay  the  quarterly  premium  within  such 
■time  after  the  quarter-day  as  is  allowed  by  the  rules  of  the 

society The   covenant  on   the  defendant  to  pay  the 

wife's  annuity  after  Want's  death  is,  '  if  Want  shall  pay  or 
cause  to  be  paid  the  quarterly  premium  on  every  quarter-day 
during  the  life  of  Want,  or  within  such  time  after  as  shall  he 
allowed  by  the  rules  of  the  society  for  that  purpose ';  in  con- 
struing which  sentence,  the  expression  'during  the  life  of 
Want'  must  be  understood  as  applying  to  and  carried  on  to^ 
the  latter  part  of  the  sentence,  and  is  the  same  as  if  the  word 8^ 
'  during  the  life '  had  been  repeated  after  the  words  '  within 
such  time  after,'  —  i.  e.,  or  *  within  such  time  after,  during  the 
life.'  ....  For  these  reasons,  we  are  of  opinion  that  the  death 
of  W.  W.  Want,  which  happened  on  the  25th  of  December, 
was  during  a  period  of  time  not  covered  by  the  policy,  and 
that,  on  the  true  construction  of  the  policy  and  rules  of  the 
society,  the  insurance  could  not  be  continued  beyond  the  ex- 
piration of  the  quarter  which  ended  on  the  20th  of  December,, 
by  a  tender  of  the  premium  by  his  executors  after  his  death^ 
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thon^'rh  within  fifteen  days  after  the  quarter-day,  so  as  to  in- 
clude within  the  policy  the  period  of  his  death."  In  Simpson 
V.  Accidental  Death  Ins.  Co.,  2  Com.  B.,  N.  S.,  257,  the  words  of 
the  policy  were:  "  Provided  he,  the  said  insured,  on  or  before 
....  pay  or  cause  to  be  paid  to  the  defendant  the  annual 
premium";  and  on  this  point  the  court  said:  *'The  policy 
was  to  continue,  provided  he,  the  insured,  paid  the  premium 
within  the  twenty-one  days;  and  this,  we  think,  did  not  give 
the  executors  the  right  to  pay  it  after  his  death."  To  the  same 
point  is  Pritchard  v.  Merchants'  etc.  Society,  3  Com.  B.,  N.  S., 
622;  Mutual  Ben.  L.  Ins.  Co.  v.  Ruse,  8  Ga.  534.  The  rule  laid 
down  in  Want  v.  Blunt,  12  East,  183,  appears  to  have  been  fol- 
lowed in  all  subsequent  cases  where  the  same  point  arose.  If 
there  has  been  any  departure,  it  has  not  been  called  to  our 
attention. 

If,  however,  we  are  wrong  in  this,  —  if  we  regard  the  condi- 
tion in  the  policy  that  the  premium  must  be  paid  in  the  life- 
time of  the  insured  as  of  no  effect,  or  if  effective,  that  it  has 
been  waived,  —  there  is  another  reason  why  the  company  was 
not  bound  to  receive  the  premium  after  the  death  of  the  as- 
sured. 

I  have  endeavored  to  show  that  by  the  failure  to  pay  the 
premium  the  policy  lapsed,  or  was  suspended,  on  the  19th  of 
February.  With  the  policy  in  this  condition,  the  plaintiff 
proved,  as  already  stated,  an  uncoqditional  promise,  on  the 
part  of  the  agent  of  the  company,  to  accept  the  premium  up 
to  the  9th  of  March.  In  the  ordinary  case  of  the  payment  of 
an  overdue  premium,  as  all  the  authorities  show,  the  policy 
does  not  bind  between  the  default  and  the  payment.  The 
plaintiff  claims  that  this  case  does  not  come  within  the  rule; 
that  the  promise  enlarged  the  time  of  payment,  precisely  as 
if  March  9th  had  been  the  period  stipulated  in  the  policy; 
and  that  from  the  time  the  promise  was  made  until  the  time 
it  was  to  be  fulfilled  the  policy  was  in  full  force.  But  if, 
as  I  have  at  least  endeavored  to  show,  the  policy  did  not 
bind  between  the  default  and  the  promise,  what  occurred  on 
the  second  day  of  March  to  change  the  situation  of  the  parties 
and  restore  this  dead  policy  to  life?  Was  it  the  payment  of 
the  premium?  The  premium  was  not  paid.  Was  it  a  prom- 
ise to  pay  it?  There  was  no  such  promise.  There  was  noth- 
ing but  the  bare  promise  of  the  agent  to  accept  the  premium 
if  paid  by  the  9th  of  March.  Had  it  been  paid  by  the  assured 
prior  to  that  date,  and  accepted  by  the  company,  the  policy 
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undoubtedly  would  have  been  restored  to  life.  This  would 
result,  not  by  virtue  of  the  promise  of  the  agent,  but  from  the 
acceptance  of  the  premium  as  a  consideration  for  the  renewal. 
It  would  have  been  a  new  assurance  under  the  old  policy. 
The  mere  promise  of  the  agent,  made  after  the  default  had 
occurred,  to  receive  the  premium  up  to  March  9th  was  a  n«- 
dum  -pactum.  It  was  not  a  contract,  because  there  were  no 
contracting  parties.  The  assured  gave  nothing,  —  promised 
nothing.  A  lapsed  policy  can  only  be  restored  to  life,  so  far 
as  the  assured  is  concerned,  by  the  actual  payment  and  accept- 
ance of  the  premium,  or  a  contract  based  upon  a  sufficient 
consideration.  What  consideration  did  the  company  receive 
for  carrying  this  risk  from  the  19th  of  February  until  the  9th 
of  March?  Had  the  insured  lived  until  the  latter  date,  and 
then  refused  or  neglected  to  pay  his  premium,  he  would  have 
had  the  benefit  of  an  insurance  on  his  life  during  said  period 
without  paying  a  dollar  of  consideration.  For,  as  before  stated, 
he  did  not  give  anything,  nor  did  he  promise  anything.  It 
was  optional  with  him  to  pay;  the  company  could  not  have 
enforced  it  against  him  had  he  declined.  There  is  no  provision 
in  the  policy  which  covers  such  a  case.  If  the  insured  does 
not  pay,  the  policy  drops,  and  the  contract  relation  ceases. 

Marvin  v.  Universal  L.  Ins.  Co.,  85  N.  Y.  282,  39  Am.  Rep. 
657,  is  so  exactly  like  the  case  in  hand  upon  the  facts  that  a 
reference  to  it  will  not  be  out  of  place.  In  that  case,  one 
Milton  B.  Marvin  had  a  policy  of  three  thousand  dollars  on 
his  life,  payable  to  his  wife  in  case  of  his  death.  The  pre- 
mium due  on  the  13th  of  April  was  unpaid.  On  the  27th  of 
April,  Hinkle,  the  agent  of  the  company,  told  the  assured 
that  if  he  paid  the  premium  the  next  morning,  the  28th,  he, 
the  agent,  would  receive  the  same.  Hinkle  went  to  the  house 
of  the  assured  the  next  day,  and  there  found  him  lying  sick 
upon  his  bed,  and  on  being  offered  the  overdue  premium  by 
the  assured,  declined  to  receive  it  at  that  time  because  the 
assured  was  then  sick,  but  told  him  to  keep  the  money,  and 
when  he  got  well,  he,  Hinkle,  would  receive  it,  and  keep  the 
policy  alive.  The  assured  never  did  recover  from  his  sick- 
ness, the  premium  was  not  paid,  and  the  company  notified 
the  assured  that  it  would  hold  itself  absolved  from  the  con- 
tract by  reason  thereof.  The  assured  died  in  the  following 
September.  Under  this  state  of  facts,  it  was  held  there  could 
be  no  recovery  upon  the  policy,  the  court  below  saying:  "We 
think  the  plaintiff  was  properly  nonsuited.     As  we  under- 
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stand  the  law,  as  laid  down  by  the  court  of  last  resort  in 
such  cases,  in  order  to  a  valid  extension  of  the  time  for  the 
payment  of  a  premium  upon  a  life  policy  after  the  time  of 
payment  has  gone  by,  there  must  be  some  valid  considera- 
tion for  the  extension  or  waiver  of  the  condition  of  payment, 
or  there  must  be  something  said  by  or  on  behalf  of  the  insur- 
ance company  while  the  party  bound  to  make  the  payment 
has  still  time  and  opportunity  for  so  doing,  by  which  the  in- 
sured is  induced  to  believe  the  condition  is  waived,  or  that 
strict  compliance  will  not  be  insisted  on.  This  introduces 
an  element  of  estoppel  in  the  case.  In  such  a  case,  it  would 
be  unjust  to  allow  the  insurance  company  to  repudiate  the 
agreement,  and  to  insist  that,  because  of  the  non-payment  of 
the  premium  punctually,  which  omission  had  been  induced 
or  countenanced  by  its  own  act,  it  should  be  absolved  from 
the  performance  of  its  part  of  the  contract." 

This  case  was  affirmed  in  the  court  of  errors  and  appeals, 
in  an  opinion  by  Finch,  J.,  principally  upon  the  ground  that 
€ven  if  Hinkle  was  the  general  agent  of  the  company,  he  had 
no  authority  to  waive  the  condition  as  to  payment,  the  clause 
in  the  policy  containing  a  condition  similar  in  this  respect  to 
that  in  the  policy  in  this  case.  For  this  reason,  the  court  did 
not  deem  it  necessary  to  express  an  opinion  upon  the  ground 
upon  which  the  court  below  rested  the  case,  viz.,  the  want  of 
consideration  for  the  promise,  but  said  expressly:  "  It  must 
not  be  inferred  that  we  deem  the  ground  of  the  decision  below 
incorrect." 

This  case  is  valuable  for  the  further  reason  that  it  shows 
ver}'  clearly  the  ground  of  the  distinction  between  a  promise 
to  extend  the  time  of  payment  made  before  the  time  of  such 
payment  and  one  made  after  the  default.  In  the  former  in- 
stance, the  assured  may  have  relied  upon  the  promise,  and 
allowed  the  time  to  slip  by;  whereas,  without  such  promise, 
he  might  have  procured  the  money  and  paid  the  premium. 
Hence,  the  cases  hold  that  the  company,  having  misled  the 
assured  to  his  harm,  are  estopped  from  alleging  a  default  be- 
cause of  non-payment  on  the  day.  But  where  a  promise  is 
made  after  the  default,  the  assured  has  not  been  misled  or  in- 
jured in  any  manner.  He  has  allowed  his  policy  to  lapse  by 
his  own  neglect;  it  can  only  be  restored  by  the  consent  of  the 
company,  and  he  has  no  reason  to  suppose  that  if  he  dies  be- 
fore the  matter  is  perfected  by  the  payment  and  acceptance  of 
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the  premium,  the  company  will  pay  as  in  the  case  of  a  live 
policy. 

In  nearly  every  case  cited  to  show  the  authority  of  an  agent 
to  bind  the  company  by  a  promise  made  after  a  default  to  pay 
the  premium,  the  decision  of  the  court  was  rested  upon  the- 
ground  of  estoppel, — a  principle  which  I  do  not  think  has  any 
application  to  the  case  in  hand.  In  Dean  v.  ^tna  L.  Ins.  Co., 
62  N.  Y.  642,  the  agreement  to  extend  the  time  was  not  only 
made  before  the  premium  became  due,  but  the  company  had 
actually  received  the  notes  of  the  assured  for  the  payment  of 
three  fourths  of  the  premium.  This  not  only  introduced  the 
element  of  estoppel,  but  the  notes  received  constituted  a  valid 
consideration  for  the  waiver  of  punctual  payment.  In  Homer 
V.  Guardian  Mut.  L.  Ins.  Co.y  67  N.  Y.  478,  the  agreement  ex- 
tending the  time  of  payment  was  also  made  before  the  pre- 
mium fell  due,  and  thus  the  policy-holder  was  prevented  from 
paying  the  premium  on  the  day  it  became  due  by  the  terms 
of  the  policy.  In  Tennant  v.  Travelers  Ins.  Co.,  31  Fed.  Rep. 
322,  the  credit  was  extended  while  the  policy  was  in  full  force. 
In  Church  v.  Lafayette  F.  Ins.  Co.,  66  N.  Y,  222,  the  dealings 
were  between  the  assured  and  the  home  office,  and  no  question 
was  involved  as  to  the  authority  of  the  agent.  The  court  held 
there  was  evidence  to  go  to  the  jury  that  a  credit  was  in- 
tended, inasmuch  as  it  showed  a  prior  dealing  with  the  as- 
sured for  many  years,  and  that  he  was  in  the  habit  of  getting 
policies  without  paying  for  them  at  the  time.  In  Knicker- 
bocker L.  Ins.  Co.  V.  Norton,  96  U.  S.  234,  there  is  an  expres- 
sion by  Mr.  Justice  Bradley  which  indicates  that  he  did  not 
see  any  difference  between  a  promise  to  extend  the  time  of 
the  payment  of  the  premium  made  before  the  default,  and  a 
promise  made  after  such"  default.  In  this  case,  however,  there 
was  not  only  a  promise  made  to  pay,  but  this  was  followed 
up  by  an  actual  tender  of  the  premium,  and  a  refusal  by  the 
company  of  such  tender.  This  presents  an  entirely  different 
state  of  facts  from  the  case  I  am  discussing,  and  Mr.  Justice 
Bradley's  remark  must  be  taken  in  connection  with  the  par- 
ticular facts  to  which  he  was  referring.  In  New  York  L.  Ins. 
Co.  V.  Eggleson,  96  U.  S.  572,  the  question  was,  whether  the 
assured  was  excused  for  not  paying  his  premium  at  maturity. 
This  clearly  appears  from  the  concluding  portion  of  the  opin- 
ion of  Mr.  Justice  Bradley.  It  is  as  follows:  "The  insured, 
residing  in  the  state  of  Mississippi,  had  always  dealt  with 
agents  of  the  company  located  either  in  his  own   state,  or 
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within  some  accessible  distance.  He  had  originally  taken 
his  policy  from  and  had  paid  his  first  premium  to  such 
agent,  and  the  company  had  always,  until  the  last  premium 
became  due,  given  him  notice  what  agent  to  pay  to.  This 
was  necessary,  because  there  was  no  permanent  agent  in  his 
vicinity.  The  judge  rightly  held  that,  under  these  circum- 
stances, he  had  reasonable  cause  to  rely  on  having  such  no- 
tice. The  company  itself  did  not  expect  him  to  pay  at  the 
home  office;  it  had  sent  a  receipt  to  an  agent  located  within 
thirty  miles  of  his  residence,  but  he  had  no  knowledge  of  the 
fact;  at  least  such  was  the  finding  of  the  jury  from  the  evi- 
dence." Phoenix  Ins.  Co.  v.  Doster,  106  U,  S.  30,  is  somewhat 
«imilar  as  to  its  facts.  The  assured  was  entitled  to  a  divi- 
dend on  the  business  of  the  company,  which  was  set  apart  to 
the  insured  in  part  discharge  of  his  premium.  The  company 
failed  to  notify  him  of  the  amount,  and  it  was  the  cause  of 
the  delay  in  the  payment. 

In  Universal  F.  Ins.  Co.  v.  Block,  109  Pa.  St.  535,  the  pre- 
mium had  been  paid,  and  the  question  was,  whether  it  had 
been  paid  to  the  proper  person.  In  Lebanon  Ins.  Co.  v.  Hoover, 
113  Pa.  St.  591,  57  Am.  Rep.  511,  which  was  the  case  of  a 
payment  of  the  premium  on  a  fire  policy  after  maturity,  there 
was  a  course  of  dealing  by  which  the  agent  gave  the  assured 
a  credit  in  his  accounts,  and  became  himself  the  debtor  of  the 
company  therefor.  This  clearly  appears  from  the  following 
extract  from  the  opinion  of  Mr.  Justice  Sterrett:  "  On  the 
trial,  evidence  was  received  tending  to  show  that  Fredrick, 
through  whom  the  insurance  was  placed,  was  the  recognized 
agent  of  the  company  for  the  purpose  of  securing  risks,  re- 
ceiving and  remitting  premiums,  etc.;  that  in  his  dealings 
with  the  company  he  was  made  its  personal  debtor  for  pre- 
miums on  all  policies  issued  through  him,  and  that  he  peri- 
odically accounted  to  it  therefor,  whether  the  money  was 
received  by  him  from  the  persons  to  whom  the  policies  were 
issued  or  not;  that  he  made  the  persons  or  firms  to  whom  he 
delivered  policies  his  personal  debtors,  and  dealt  with  them 
in  that  relation,  charging  them  with  the  premiums  on  his 
books,  sending  them  bills  in  his  own  name,  and  making  him- 
self responsible  to  the  company  for  the  same;  and  that  the 
TdIIIs  for  premiums  were  generally  rendered  some  time  during 
the  month  after  the  insurance  was  effected." 

I  have  not,  of  course,  reviewed  all  the  authorities  cited;  I 
iiave  considered  the  most  important.     To  review  them  all 
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would  protract  this  opinion  to  such  a  length  that  no  one  would 
probably  read  it.  No  Pennsylvania  case  was  cited  which  is 
in  serious  conflict  with  the  views  above  expressed,  nor  have 
I  been  able  to  find  one  after  a  careful  examination  of  the 
digests.  It  is  possible  I  may,  in  the  press  of  business,  have 
overlooked  some  such  case.  We  have  little  leisure  to  search 
for  cases  that  are  not  cited.  But  I  regard  the  overwhelming 
weight  of  authority,  both  in  this  state  and  elsewhere,  to  be  in 
accord  with  the  principles  above  stated;  moreover,  I  believe 
them  to  be  sustained  by  the  sounder  reason. 

Under  the  circumstances,  we  think  it  was  error  for  the 
learned  judge  below  to  charge  the  jury  as  follows:  "There- 
fore, I  think  the  question  arises,  and  it  is  for  you  to  say,  in 
this  case,  whether  this  general  superintendent,  residing  here 
in  Philadelphia,  with  his  principal  in  Vermont,  and  in  the 
constant  habit  of  doing  this  very  thing,  —  because  we  find  a 
number  of  receipts  where  he  did  receive  the  money  subse^ 
quent  to  the  time  fixed,  and  it  is  testified  to  in  this  case  that 
he  certainly  agreed  to  do  it,  and  had  done  it  in  the  case  of 
Mr.  Lantz,  his  brother,  so  that,  if  the  rule  was  to  be  enforced 
as  it  is  written,  he  would  have  no  right  to  do  this  thing  which 
he  was  in  the  habit  of  doing,  and  that  therefore  it  is  a  ques- 
tion for  you  to  say  whether  he  had  any  authority,  —  whether 
the  company,  having  permitted  him  to  do  this  thing  con- 
stantly and  knowingly,  had  not  authorized  him  —  the  secre- 
tary and  president  had  not  authorized  him  —  to  perform  the 
acts  that  he  was  doing":  See  first  assignment. 

The  "  thing "  which  the  agent  had  done  and  which  the 
company  had  ratified  was  the  acceptance,  in  three  instances, 
of  overdue  premiums  from  the  assured,  he  being  in  full  life 
at  the  time.  Authority  beyond  this  could  not  be  inferred  from 
any  act  of  the  company  or  its  agent.  It  was  not  denied  — 
indeed  it  was  expressly  admitted  —  that  had  the  assured 
tendered  the  premium  during  his  lifetime,  it  would  have  been 
accepted,  and  the  policy  reinstated.  No  inference  can  be 
properly  drawn  from  this,  however,  that  the  company  would 
receive  the  premium  after  the  death  of  the  assured.  The 
learned  judge  failed  to  note  the  diflerence  between  the  renewal 
of  a  lapsed  policy  by  the  actual  payment  and  acceptance  of 
the  premium,  and  a  mere  attempt  to  renew  it  without  any 
consideration  moving  from  the  assured  to  the  company.  The 
one  is  a  completed  transaction,  and  therefore  binding;  the 
other  is  uncompleted,  and  does  not  even  amount  to  a  contracts 
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The  same  error  runs  through  the  charge.     The  assignments 
are  all  sustained.     We  think  there  should  have  been  a  bind- 
ing instruction  in  favor  of  the  defendant. 
Judgment  reversed.  

Life  Insurance  —  FoRFErruRB  of  Policy  —  FAn.DRB  to  Pat  Premiums 
WHEN  Due. — When  a  policy  provides  for  forfeiture  in  case  of  non-pay- 
ment of  premiums  when  due,  and  that  no  waiver  of  any  condition  shall  be 
valid  unless  made  at  the  head  office,  an  extension  for  the  time  of  payment 
made  elsewhere  by  an  agent  is  invalid:  Marvin  v.  Universal  L.  Ins.  Co.,  85 
N.  Y.  278;  39  Am.  Rep.  657.  A  clause  in  a  policy  rendering  the  policy  void 
for  non-payment  of  premiums  when  due  does  not  render  it  void  as  to  the 
insurer,  but  voidable,  and  this  option  must  be  clearly  asserted:  Mutual  Life 
Ins.  Co.  V.  French,  30  Ohio  St.  240;  27  Am.  Rep.  443.  An  insurance  com- 
pany having  received  overdue  assessments  when  the  policy  might  have  been 
forfeited  under  the  by-laws  for  non-payment  can  only  thereafter  insist  on  a 
forfeiture  after  giving  notice  that  assessments  must  be  promptly  paid:  Sty' 
low  v.  Wisconsin  etc  L.  Ins.  Co.,  69  Wis.  224;  2  Am.  St.  Rep.  738,  and  note. 
Where  a  policy  contained  a  clause  to  the  effect  that  agents  cannot  waive 
forfeitures,  and  an  agent  accepted  overdue  premiums  under  it,  it  was  held 
that  forfeiture  was  waived:  McGurk  v.  Metropolitan  L.  Ins.  Co.,  56  Couo.  528. 
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[139  Pennsylvania  State,  684.] 

Spendthrift  Trust  —  Validity  of,  as  against  Creditors.  —  A  grantor 
cannot  create  a  spendthrift  trust  making  himself  or  herself  the  sole 
beneficiary  for  life,  with  power  to  dispose  of  the  trust  property  at  death, 
60  as  to  subject  neither  the  income  nor  the  corpus  of  the  estate  to  the 
payment  of  his  or  her  debts. 

Spendthrift  Trust  —  Validity  of,  as  against  Creditors.  —  Where  an 
unmarried  woman,  not  in  contemplation  of  marriage,  creates  an  irrev- 
ocable trust  in  her  own  property,  for  her  own  benefit  for  her  life,  with- 
out liability  for  her  debts  or  contracts,  and  with  power  to  dispose  of  it 
at  death,  the  trust  is  void  as  to  her  creditors,  and  they  may  subject  the 
income  of  her  property  to  the  payment  of  their  claims. 

R.  L.  Ashhurst  and  Rowland  Evans,  for  the  appellant. 

H.  B.  Gillj  John  R.  Read,  and  Silas  W.  Petiit,  for  the  ap- 
pellee. 

Clark,  J.  The  conveyance  of  Henrietta  T.  Catherwood  to 
the  Philadelphia  Trust  etc.  Co.,  dated  July  23,  1879,  was  of 
all  her  estate,  of  whatsoever  character,  real  or  personal,  in 
trust,  to  collect  the  income  thereof,  and  after  deducting  ex- 
penses, etc.,  to  pay  the  same,  "  when  and  as  received,  and  not 
by  way  of  anticipation,"  to  the  grantor  herself,  or  to  her  ap- 
pointee, for  her  life,  whether  she  should  remain  sole  or  should 
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marry.  The  said  incomes  were  declared  to  be  "  to  and  for 
her  sole  separate  use  and  benefit,  so  that  all  and  singular 
the  said  trust  estate,  rents  and  income  thereof,  and  every  part 
thereof,  shall  be  absolutely  free  from,  and  not  subject  or  lia- 
ble to,  the  debts,  control,  or  engagements  of  any  husband  she 
may  have  or  marry,  or  to  her  own  debts,  control,  or  engage- 
ments; and  for  the  said  rents  or  incomes,  the  receipts  of  the 
said  party  of  the  first  part,  whether  covert  or  sole,  in  her  own 
name,  or  the  receipt  of  her  appointee  or  appointees,  shall  be  a 
good  and  valid  discharge  in  law  of  said  trustee." 

By  the  terms  of  the  conveyance,  the  grantor,  whether  covert 
or  discovert,  reserved  to  herself  a  power  of  appointment  by 
will  to  her  children,  or  to  the  issue  of  deceased  children, 
if  any  she  had  at  her  death,  or  in  default  thereof,  to  whom 
she  may  see  fit,  subject,  in  either  event,  to  the  restriction  that 
no  gift  to  a  surviving  husband  should  exceed  the  net  income 
of  the  trust  estate  during  his  life;  in  default  of  an  appointment 
by  will,  then  the  estate  to  be  conveyed  to  her  children,  and  to 
the  issue  of  deceased  children,  if  any,  absolutely  in  fee;  or 
leaving  no  children,  or  the  issue  of  deceased  children,  to  such 
person  or  persons,  for  such  estates,  as  they  would  have  been 
entitled  to  under  the  intestate  laws,  if  the  grantor  had  died 
intestate  and  seised  thereof. 

The  deed  was  declared  irrevocable;  and  the  trustees,  imme- 
diately upon  the  execution  and  delivery  thereof,  entered  into 
the  possession,  and  assumed  the  duties  of  the  trust.  Soon 
afterwards  the  grantor,  Henrietta  T.  Catherwood,  became 
Henrietta  C.  Smith,  by  marriage  with  Edward  A.  Smith,  and 
exercised  a  privilege  reserved  in  the  deed  of  withdrawing 
five  thousand  dollars  for  furnishing  her  house.  She  has  now 
three  children  living. 

The  garnishees'  answers  set  forth  that  they  have  in  their 
hands  net  income,  under  the  deed  of  trust,  due  to  Mrs.  Smith, 
amounting  to  $561.52,  and  also  certain  income  of  property 
held  in  trust  for  Mrs.  Smith  under  the  will  of  her  grand- 
mother, Ann  Catherwood,  deceased.  As  to  the  latter,  it  was 
admitted  that  the  provisions  of  the  will  protected  it  from 
attachment,  and  there  was  no  contention  whatever  on  that 
point.  The  court  below  entered  judgment  for  the  plaintiff 
for  the  full  amount  of  his  claim,  out  of  the  income  in  the 
garnishees'  hands  under  the  deed  of  trust,  and  it  is  this  judg- 
ment which  is  appealed  from.  The  question  presented  for 
the  consideration  of  the  court  is  solely  as  to  the  liability  of 
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the  income  of  the  property,  held  by  the  garnishees  under  the 
•deed  of  trust,  to  attachment  for  the  debts  of  Mrs.  Smith. 

It  is  contended,  on  part  of  the  appellees,  that  it  is  against 
the  public  policy,  as  well  as  the  statute  of  Elizabeth,  which 
was  declaratory  only,  and  was  founded  on  public  policy,  that 
a  person  should  settle  his  estate  so  that  he  may  have  the  ben- 
efit of  it  during  his  life,  and  the  disposal  of  it  at  his  death, 
and  yet  not  be  liable  to  his  creditors. 

It  is  not  pretended  that  the  trust  in  question  is  sustainable 
as  a  trust  for  coverture,  or  for  the  separate  use  of  the  grantor, 
for  she  was  then  unmarried,  and  although  she  was  in  a  very 
short  time  afterwards  married,  it  was  not  shown,  nor  is  it  al- 
leged, that  it  was  created  in  contemplation  of  that  event.  No 
such  question  arises,  and  it  is  not  necessary  for  us  to  consider 
the  effect  of  the  deed,  if  the  grantor  at  the  time  had  in  con- 
templation the  marriage  relation  which  was  afterwards  formed. 
The  claim  of  the  attaching  creditor  cannot  be  affected  or  im- 
paired, unless  the  transaction  is  what  is  known  as  a  "  spend- 
thrift trust." 

It  is  well  settled  in  this  state,  since  BarneWs  Appeal,  46  Pa. 
St.  392,  86  Am.  Dec.  502,  although  before  that  a  contrary 
doctrine  prevailed,  that  where  an  active  trust  is  created  to 
give  effect  to  a  well-defined  and  lawful  purpose  of  a  donor  or 
devisor,  with  respect  to  the  party  to  be  benefited  thereby,  the 
trust  will  be  sustained,  whether  the  cestui  que  trust  be  sui  juris 
or  not.  It  is  as  well  settled  in  Pennsylvania  that  it  is  a  lawful 
purpose  upon  part  of  a  father  to  protect  his  bounty  to  a 
spendthrift  son,  both  principal  and  interest,  not  only  against 
his  son's  improvidence,  but  also  against  his  creditors:  Fisher 
V.  Taylor,  2  Rawle,  33;  Brown  v.  Williamson,  36  Pa.  St.  338; 
Rife  V.  Geyer,  59  Pa.  St.  395;  98  Am.  Dec.  351;  Overman^s 
Appeal,  88  Pa.  St.  276;  Eberly's  Appeal,  110  Pa.  St.  95;  People's 
S.  Bank  v.  Denig,  131  Pa.  St.  241;  and  in  Ashhursfs  Appeal, 
77  Pa.  St.  4G4,  it  is  said  that  a  spendthrift  trust  may  be  cre- 
ated as  well  for  a  woman  as  for  a  man.  But  it  has  never 
been  held  by  this  court  that  a  person  sui  juris  could  settle  his 
entire  estate  upon  himself,  free  from  liability  for  debts.  In- 
deed, the  very  contrary  has  been  ruled  in  Mackason's  Appeal, 
42  Pa.  St.  330;  82  Am.  Dec.  517.  In  that  case,  the  trustees 
were  to  hold  the  estate  of  the  settlor  free  and  clear  of  his 
debts;  to  pay  the  net  income,  without  anticipation,  during  his 
life,  to  himself;  after  his  death,  to  his  appointee  by  will,  and  in 
default  of  an  appointment,  to  his  heirs;  and  it  was  held  that 
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property  so  settled  was  assets  in  the  hands  of  the  trustees  for 
the  payment  of  debts,  whether  contracted  prior  or  subsequent 
to  the  execution  of  the  deed  of  trust,  and  that  the  devisees  or 
appointees  under  the  will  of  the  settlor  were  postponed  to  his 
creditors.  After  stating  the  facts,  this  court,  in  the  opinion 
filed,  says:  "This  statement  brings  us  to  the  simple  inquiry^ 
Can  the  owner  of  property  po  dispose  of  it  for  his  own  use, 
benefit,  and  support  as  to  put  it  beyond  the  reach  of  liability 
for  his  future  debts,  he  being  and  continuing  sui  juris,  and 
there  appearing  to  be  no  reason  therefor,  excepting  to  withdraw 
it  from  such  liability,  and  thus  retain  the  temporal  ownership 
without  its  incidents?  This  would  be  a  startling  proposition 
to  afiirm.  It  would  revolutionize  the  credit  system  entirely^ 
destroy  all  faith  in  the  apparent  ownership  of  property,  and 
repeal  all  our  statutes  and  decisions  against  frauds." 

The  cases  are  not  precisely  similar,  but  in  both  it  is  clear 
that  the  design  of  the  deed  was  to  limit  the  property  so  that 
the  grantor  should  enjoy  it  for  life,  with  power  to  dispose  of 
it  at  death,  and  yet  that  it  should  not  be  subject  to  the 
grantor's  debts.  The  power  of  disposition  at  death  is,  in  this 
case,  subject  to  some  restriction;  but  as  this  restriction  is 
self-imposed  in  the  deed,  it  is  difficult  to  see  how  any  dis- 
tinction can  be  drawn  which  will  affect  the  general  principle 
involved.  In  both  cases,  not  only  the  purpose,  but  the  only 
purpose,  was,  that  the  grantor  should  enjoy  the  property,  and 
that  it  should  not  be  subject  to  the  grantor's  debts.  The 
difference  most  strongly  urged  is,  that  the  grantor  in  Mncka- 
son^s  Appeal,  42  Pa.  St.  330,  82  Am.  Dec.  517,  was  a  man^ 
whilst  here  the  grantor  is  an  unmarried  woman;  but  we 
think  no  principle  or  present  policy  of  the  law  requires  any 
distinction,  in  this  respect,  between  the  sexes.  It  may  be 
that  if  the  rights  of  creditors  had  not  intervened,  the  trust 
would  be  deemed  irrevocable,  and  would  be  upheld  even  as 
against  the  grantor  herself;  but  as  against  creditors,  either 
prior  or  subsequent,  the  terms  of  the  trust  would  not  avail. 
In  Ashhurst^s  Appeal,  77  Pa.  St.  484,  a  trust  was  created  by 
Virginia  Eyre,  an  unmarried  woman;  the  incomes  of  her 
estate  payable  to  herself  as  the  beneficiary  for  life,  but  not 
by  way  of  anticipation,  free  from  the  debts,  engagements,  and 
liabilities  of  any  husband  she  might  have,  and  at  her  death 
the  corpus  of  the  estate  to  her  appointee  by  will,  with  an 
ultimate  disposition,  in  default  of  an  appointment,  to  the 
persons  entitled  under  the  intestate  law,  as  if  the  said  Vir- 
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ginia  had  died  intestate  seised  thereof.  A  bill  was  filed  by 
the  grantor  herself,  setting  forth  the  terms  of  the  trust,  her 
subsequent  marriage,  and  the  death  of  her  husband,  averring 
that  the  trust  was  no  longer  active,  and  praying  for  a  recon- 
veyance. It  was  held,  however,  that  as  the  rights  of  credi- 
tors were  not  brought  in  question,  the  trust  was  irrevocable, 
that  the  grantor  was  not  entitled  to  a  reconveyance,  but  that 
the  trust  must  be  continued. 

But  the  policy  of  the  law  will  not  permit  propert}'  to  be  so 
limited  as  to  remain  in  the  grantor  for  life,  free  from  the  in- 
cidents of  property,  and  not  subject  to  his  debts:  4  Kent's 
Com.  311.  To  this  extent  the  rule  of  the  English  cases, 
which  is,  of  course,  much  broader,  prohibiting  altogether  the 
creation  of  a  spendthrift  trust  {Brandon  v.  Robinson,  18  Ves, 
429;  Adams's  Equity,  *42),  seems  to  have  been  retained  in 
Pennsylvania:  MacJcason^s  Appeal,  42  Pa.  St.  330;  82  Am.  Dec. 
517.  But  whilst  in  the  recognition  of  spendthrift  trusts  we 
have  departed  from  the  English  rule,  there  is  no  case  in 
Pennsylvania  which  goes  to  the  extent  of  recognizing  a 
spendthrift  trust,  in  which  the  grantor  is  himself  the  sole 
beneficiary  for  life,  with  power  to  dispose  of  the  trust  prop- 
erty at  death,  yet  neither  the  income  nor  the  corpus  of  the 
estate  subject  to  his  debts. 

The  policy  of  our  law  is  otherwise,  and  in  Mackason's  Ap- 
peal, 42  Pa.  St.  330,  82  Am.  Dec.  517,  it  has  been  plainly  bo 
declared. 

The  judgment  is  aflBrmed. 

Trusts.  — As  to  the  validity  of  trusts  providing  that  property  shall  go  to 
a  beaeticiary,  to  the  exclusion  of  his  alienees  and  his  creditors,  see  SmUh  v. 
Towers,  69  Md.  77;  9  Am.  St.  Rep.  398,  and  note  404-408;  Lamperl  v. 
Haydel,  96  Mo.  439;  9  Am.  St.  Rep.  358,  and  note;  Marshall  v.  Rash,  87 
Ky.  116;  12  Am.  St.  Rep.  467,  and  note.  A  man  cannot  settle  his  own 
property  to  his  own  use  until  a  creditor  shall  assail  it,  and  then  over,  so 
as  to  prevent  the  creditor  from  seizing  it:  Loyd  ▼.  McCaffrey,  46  Pa.  St> 
415. 
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(140  Pennsylvania.  State,  70.] 

NBOUaBNCK  —  Proximate  and  Remote  Cause. — To  hold  a  party  liabls 
for  negligence,  there  must  be  a  causal  connection  between  the  injury 
and  the  negligence,  and  such  causal  connection  must  be  uninterrupted 
by  the  interposition  of  any  independent  human  agency. 

II'bolioence  of  Contractor  —  Departure  from  Specifications  —  Lia- 
BiLrrY  to  Third  Person.  —  A  contractor  who,  in  building  a  house, 
departs  from  the  specifications  embodied  in  his  contract  is  liable  to  the 
owner  for  an  inherent  weakness  in  the  building,  by  which  an  accident 
occurs  after  it  is  accepted  and  possession  taken;  but  he  is  not  liable  for 
an  injury  to  a  third  person,  between  whom  and  himself  no  contract  re- 
lations exist. 

Practice — Erroneous  Instructions.  —  Intense  expressions  of  feeling  in 
a  judicial  charge,  of  such  nature  as  may  seriously  interfere  with  a  calm 
and  impartial  consideration  of  the  facts  by  the  jury,  ia  reversible  error. 

E.  Cooper  Shapley,  for  the  appellant. 

Joseph  S.  Goodhread,  for  the  appellee. 

Paxson,  C.  J.  The  defendant,  Philip  H.  Somerset,  entered 
into  a  contract  with  the  Sea  Isle  City  Hotel  Company  for  the 
-erection  of  a  hotel  building  at  Sea  Isle  City,  according  to  cer- 
tain plans  and  specifications.  The  building  was  completed, 
and  accepted  by  the  hotel  company  in  the  presence  of  their 
architect  and  the  chairman  of  the  building  committee.  Sub- 
sequently, at  an  entertainment  given  at  the  hotel  by  the 
proprietor  or  lessee,  a  crowd  of  persons  —  some  twenty  or 
more  —  having  collected  on  the  porch,  a  girder,  which  in  part 
supported  it,  gave  way,  the  porch  fell,  and  by  reason  thereof 
the  plaintiff  was  injured.  He  brought  this  suit  in  the  court 
below  against  the  contractor  to  recover  damages  for  the  injury 
he  thus  sustained,  with  the  result  of  a  verdict  in  his  favor  for 
four  thousand  dollars. 

Upon  the  trial,  the  defendant  asked  the  court  below  to 
instruct  the  jury  that  "  if  Somerset,  the  defendant,  was  the 
contractor  for  the  erection  of  the  hotel  in  question  for  the  Sea 
Isle  City  Hotel  Company,  the  owner,  and  after  completion 
delivered  possession  of  it  to  the  said  Sea  Isle  City  Hotel  Com- 
pany on  June  30,  1888,  which  company  accepted  it,  and  if 
the  accident  in  question  happened  after  June  30,  1888,  and 
while  said  owner  or  his  lessee  was  in  possession,  then  the 
plaintiflF  is  not  entitled  to  recover  against  the  defendant": 
See  first  assignment.  This  point  was  refused,  and  it  fairljr 
presents  the  important  question  in  the  case. 
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The  contention  of  the  plaintiff  is,  that  the  accident  was 
caused  by  the  defective  construction  of  the  porch;  that  it  was 
not  according  to  the  plans  and  specifications  called  for  by 
the  contract;  that  timbers  inferior  in  size  and  quality  to  those 
called  for  by  the  plans  were  used;  that  these  defects  were  not 
observable  after  the  building  was  completed,  and  in  point  of 
fact  were  unknown  to  the  company  when  it  accepted  the 
building  from  the  contractor. 

We  must  assume  these  allegations  as  substantially  found 
by  the  jury,  and  the  question  arises.  What  is  the  responsibil- 
ity of  the  contractor  under  such  circumstances?  That  he 
would  be  responsible  to  the  company  for  any  loss  sustained 
by  it  in  consequence  of  his  failure  to  erect  the  building  in 
conformity  to  the  plans  and  specifications  may  be  conceded. 
There  was  a  contractual  relation  between  them,  and  for  breach 
of  a  contract  not  known  to  and  approved  by  the  company  he 
would  be  liable.  Is  he  also  liable  for  an  injury  to  a  third 
person  not  a  party  to  the  contract,  sustained  by  reason  of 
defective  construction?  It  is  very  clear  that  he  was  not  re- 
sponsible by  force  of  any  contractual  relation;  for,  as  before 
observed,  there  was  no  contract  between  these  parties,  and 
hence  there  could  have  been  no  breach.  If  liable  at  all,  it 
can  only  be  for  a  violation  of  some  duty.  It  may  be  stated, 
as  a  general  proposition,  that  a  man  is  not  responsible  for  a 
breach  of  duty  where  he  owes  no  duty.  What  duty  did  the 
defendant  owe  to  the  plaintiff?  The  latter  was  not  upon  the 
porch  by  the  invitation  of  the  defendant.  The  proprietor  of 
the  hotel,  or  whoever  invited  or  procured  the  presence  of  the 
plaintiff  there,  maybe  said  to  have  owed  him  the  duty,  —  the 
duty  of  ascertaining  that  the  porch  was  of  sufficient  strength 
to  safely  hold  the  guests  whom  he  had  invited.  The  plain- 
tiff contended,  however,  that  as  the  hotel  company  was  not 
responsible,  the  contractor  must  necessarily  be  so.  This, 
however,  is  moving  in  a  circle.  It  by  no  means  follows  that 
because  A  is  not  responsible  for  an  accident,  B  or  some  other 
person  must  be. 

Authorities  are  not  abundant  upon  this  point,  for  the  rea- 
son that  it  is  comparatively  new.  I  do  not  know  of  any  di- 
rect ruling  upon  it  in  this  state.  The  true  rule,  which  we 
think  applicable  to  it,  may  be  found  in  W^harton  on  Negli- 
gence, 2d  ed.,  sec.  438.  It  is  as  follows:  "There  must  be 
causal  connection  between  the  negligence  and  the  hurt;  and 
6uch  causal  connection  is  interrupted   by  the  interposition. 
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between  the  negligence  and  the  hurt  of  any  independent  hu- 
man agency Thus  a  contractor  is  employed  by  a  city 

to  build  a  bridge  in  a  workmanlike  manner,  and  after  he  has 
finished  his  work,  and  it  has  been  accepted  by  the  city,  a 
traveler  is  hurt  when  passing  over  it  by  a  defect  caused  by 
the  contractor's  negligence.  Now,  the  contractor  may  be  lia- 
ble on  his  contract  to  the  city  for  his  negligence,  but  he  is  not 
liable  to  the  traveler  in  an  action  on  the  case  for  damages. 
The  reason  sometimes  given  to  sustain  such  a  conclusion  is, 
that  otherwise  there  would  be  no  end  to  suits.  But  a  better 
ground  is,  that  there  is  no  causal  connection  between  the 
traveler's  hurt  and  the  contractor's  negligence.  The  traveler 
reposed  no  confidence  in  the  contractor,  nor  did  the  contrac- 
tor accept  any  confidence  from  the  traveler.  The  traveler,  no 
doubt,  reposed  confidence  in  the  city  that  it  would  have  its 
bridges  and  highways  in  good  order;  but  between  the  con- 
tractor and  the  traveler  intervened  the  city,  an  independent, 
responsible  agent,  breaking  the  causal  connection." 

In  section  438,  the  same  learned  author  refers  to  the  case 
of  a  contract  with  the  postmaster-general  to  furnish  certain 
roadworthy  carriages;  and  after  the  delivery  of  the  carriages, 
the  plaintifi"  is  injured  in  using  one  of  them,  by  reason  of  the 
carriage  having  been  defectively  built.  "  No  doubt,"  says 
Mr.  Wharton,  *'  had  the  carriage  been  built  for  the  plaintiff^, 
he  could  have  recovered  from  the  contractor.  But  there  is  no 
confidence  exchanged  between  him  and  the  contractor;  and 
between  them,  breaking  the  causal  connection,  is  the  post- 
master-general, acting  independently,  forming  a  distinct  legal 
center  of  responsibilities  and  duties."  This  rule  is  distinctly 
recognized  in  Winterbottom  v.  Wright,  10  Mees.  &  W.  115. 
There  one  Atkinson  contracted  with  the  postmaster-general 
to  provide  a  mail-coach  to  carry  the  mail-bags  over  a  certain 
route.  The  driver  was  injured  while  in  this  service,  from  a 
hidden  defect  in  the  coach.  In  a  suit  by  him  against  Atkin- 
son, it  was  held  that  he  could  not  recover,  Alderson,  J.,  saying: 
"The  contract  in  this  case  was  made  with  the  postmaster- 
general;  and  the  case  is  just  the  same  as  if  he  had  come  to 
the  defendant  and  ordered  a  carriage,  and  had  handed  it  at 
once  over  to  Atkinson.  The  only  safe  rule  is,  to  confine  the 
right  to  recover  to  those  who  enter  into  the  contract;  if  we  go 
one  step  beyond  that,  there  is  no  reason  why  we  should  not 
go  fifty." 

Francis  v.  Coclcrell,  L.  R.  5  Q.  B.  501,  Heanen  v.  Pender,  11 
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Q.  B.  503,  Collis  v.  Selden,  L.  R.  3  Com.  P.  495,  and  other 
English  cases,  recognize  the  doctrine  that  in  such  instances 
there  is  no  duty  owing  from  the  contractor  to  the  public.  As 
was  said  by  Martin,  B.,  in  Francis  v.  Cockrell,  L.  R.  5  Q.  B. 
501:  "The  law  of  England  looks  at  proximate  liabilities  as 
far  as  possible,  and  endeavors  to  confine  liabilities  to  the  per- 
sons immediately  concerned."  In  Losee  v.  Clute,  61  N.  Y. 
494,  10  Am.  Rep.  638,  it  was  held  that  the  manufacturer  and 
vendor  of  a  steam-boiler  is  only  liable  to  the  purchaser  for 
defective  materials,  or  for  any  want  of  care  and  skill  in  its 
construction;  and  if,  after  delivery  to  and  acceptance  by  the 
purchaser,  and  while  in  use  by  him,  an  explosion  occurs  in 
consequence  of  such  defective  construction,  to  the  injury  of  a 
third  person,  the  latter  has  no  cause  of  action  because  of  such 
injury  against  the  manufacturer. 

We  do  not  find  that  any  of  the  cases  cited  on  behalf  of  the 
plaintiflf  conflict  with  the  above  views.  In  Godley  v.  Hagerly, 
20  Pa.  St.  387,  59  Am.  Dec.  731,  the  builder  was  the  owner, 
and  he  was  properly  held  responsible  for  an  inherent  weak- 
ness in  the  building  by  which  an  accident  occurred.  In  Car- 
bon V.  Godley,  26  Pa.  St.  Ill,  67  Am.  Dec.  404,  the  warehouse 
was  erected  under  the  personal  superintendence  of  the  owner, 
and  having  leased  it  to  the  government,  he  was  held  liable  to 
a  person  whose  goods  were  destroyed  by  the  fall  of  the  build- 
ing, in  consequence  of  its  insufficiency  for  the  purpose  for 
which  it  was  erected  and  leased.  In  Thomas  v.  Winchester,  6 
N.  Y.  397,  57  Am.  Dec.  455,  the  court  held  a  dealer  in  drugs 
and  medicines,  who  carelessly  labels  a  deadly  poison  as  a 
harmless  medicine,  and  sends  it  so  labeled  into  market,  to  be 
liable  to  all  persons  who,  without  fault  on  their  parts,  are  in- 
jured by  using  it.  We  think  this  case  was  correctly  decided, 
but  it  has  no  application.  The  druggist  owed  a  duty  to  every 
person  to  whom  he  sold  a  deadly  poison  to  have  it  properly 
labeled,  to  avoid  accidents.  Just  here  the  analogy  between 
this  case  and  the  one  in  hand  ceases.  The  defendant  owed 
no  duty  to  the  public,  as  before  stated;  his  duty  was  to  his 
employer. 

We  need  not  pursue  the  subject  further.  We  regard  the 
weight  of  authority  as  with  the  views  above  indicated.  More- 
over, they  are  sustained  by  the  better  reason.  The  conse- 
quences of  holding  the  opposite  doctrine  would  be  far-reaching. 
If  a  contractor  who  erects  a  house,  who  builds  a  bridge,  or 
performs  any  other  work;  a  manufacturer  who  constructs  a 
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boiler,  piece  of  machinery,  or  a  steamship, — owes  a  duty  to  th& 
whole  world  that  his  work  or  his  machine  or  his  steamship 
shall  contain  no  hidden  defect,  it  is  difficult  to  measure  the- 
extent  of  his  responsibility,  and  no  prudent  man  would  en- 
gage in  such  occupations  upon  such  conditions.  It  is  safer 
and  wiser  to  confine  such  liabilities  to  the  parties  immediately 
concerned.  We  are  of  opinion  that  the  defendant's  first  point 
should  have  been  affirmed.  So,  also,  his  second  point,  which 
asked  for  a  binding  instruction  in  his  favor. 

This  disposes  of  the  case,  and  we  would  stop  here,  were  it 
not  that  we  do  not  wish  any  conclusion  to  be  deduced  from 
our  silence  in  regard  to  the  portions  of  the  charge  referred  to 
in  the  fourth  and  fifth  assignments.  In  these  portions  of  the 
charge,  the  learned  judge  used  very  strong  expressions  in  re- 
gard to  the  alleged  departure  of  the  contractor  from  his  plans 
and  specifications.  When  the  court  characterizes  such  de- 
parture as  "gross  and  almost  criminal  negligence,"  and  as 
"  glaringly  and  knowingly  "  done,  "  for  which  he  could  have 
no  excuse,  except  the  desire  to  increase  his  profits,"  the  de- 
fendant has  not  much  chance  with  the  jury.  Such  intense 
expressions  are  ill  suited  to  a  judicial  charge,  and  may  seri- 
ously interfere  with  a  calm  and  impartial  consideration  of 
the  facts  by  the  jury.  More  than  this,  it  was  assuming  the 
province  of  the  jury;  for  the  facts  are  for  them.  Were  there 
nothing  else  in  the  case,  we  would  reverse  upon  these  assign- 
ments alone.  We  prefer,  however,  to  place  ourdecision  upon 
a  ground  which  controls  the  case. 

Judgment  reversed.  

NEaLiQENOB  —  Proximate  Cause.  —  In  actions  involving  qnestions  of 
proximate  cause,  the  inquiry  is  based  on  whether  or  not  there  was  any  in- 
termediate cause,  disconnected  from  the  primary  cause,  which  produced  th» 
injury:  Bunting  v.  Hogsett,  139  Pa.  St.  363;  ante,  p.  192,  and  note. 

Negligence  —  Liabilitt  for,  where  Contract  Relation  Exists.  — 
There  is  a  difiFerence  between  actions  founded  in  negligence,  where  a  con- 
tract relation  exists,  and  those  in  which  the  defendant  owed  to  plaintiflF  na 
other  duty  than  to  use  ordinary  care  and  caution:  Cosulich  v.  Standard  Oil 
Co.,  122  N.  Y.  118;  19  Am.  St.  Rep.  475,  and  note;  Benton  v.  Trustees  etc., 
140  Mass.  13;  54  Am.  Rep.  436.  A  company  contracted  with  the  municipal 
authorities  of  a  town  to  supply  the  hydrants  with  water,  but  on  account  of 
its  failure  so  to  do,  property  was  destroyed  by  fire.  It  was  held  that  the 
company  was  not  liable  to  the  owners  of  the  property  destroyed:  NickeraoK. 
T.  Bridgeport  tic  Co.,  46  Conn.  24;  33  Am.  Rep.  I,  and  extensive  note. 
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KiEGEL  V,  American   Life  Insurance   Company. 

[140  Pennsylvania  State,  19ai 
Equitt  —  Mistake  —  Insurance  —  Reinstatement  of  Policy.  —  Where  a 
creditor  holds  &  policy  of  insurance  on  the  life  of  his  debtor  in  a  large 
amount,  and  ten  days  after  his  death,  and  while  the  fact  is  still  unknown 
to  either  the  insurer  or  the  creditor,  surrenders  his  policy  and  accepts  a 
much  smaller  paid-up  policy  in  lieu  thereof,  all  parties  to  the  exchange 
acting  on  the  basis  that  the  insured  is  still  alive,  the  creditor  is  entitled, 
upon  discovering  the  facts,  to  have  the  original  policy  revived  and  rein- 
stated in  equity,  on  the  ground  that  the  contract  of  exchange  was  en- 
tered into  under  the  influence  of  a  mutual  mistake  of  fact. 

William  W.  Porter^  for  the  appellant. 

Henry  Hazlehurst,  for  the  appellee. 

Williams,  J.  The  decree  now  before  us  was  made  upon 
the  hearing  of  a  general  demurrer  to  the  plaintiflf 's  bill.  The 
demurrer  admitted  the  truth  of  every  fact  alleged  in  the  bill, 
but  denied  that,  taken  as  stated,  the  facts  were  sufficient  to 
entitle  the  plaintiff  to  relief  in  a  court  of  equity.  To  dse- 
termine  whether  this  decree  was  right,  it  becomes  necessary 
to  look  into  the  bill,  in  order  to  ascertain  what  facts  were  set 
forth  as  the  basis  of  the  relief  sought.  These  may  be  stated  as 
follows:  1.  That  Jacob  Riegel  was  in  his  lifetime  a  creditor  of 
one  Leisenring,  and  that  to  secure  his  claim  he  took  out  a 
policy  of  insurance  on  the  life  of  his  debtor,  in  the  company 
against  which  the  bill  was  filed,  for  $6,000,  paying  an  annual 
premium  therefor  of  $153.90;  2.  That  Riegel  paid  the  pre- 
miums eight  or  ten  years,  and  died,  and  that  the  plaintiff,  his 
widow  and  administratrix,  has  continued  to  pay  them  since, 
down  to  the  death  of  Leisenring;  3.  That  Leisenring  died  on 
the  10th  of  March,  1889,  although  the  fact  was  not  known  at 
the  time  to  Mrs.  Riegel  or  the  insurance  company,  nor  had 
either  known  his  whereabouts  for  thirteen  years;  4.  That  ten 
days  after  Leisenring's  death,  and  while  the  fact  was  yet  un- 
known, Mrs.  Riegel  surrendered  the  policy  on  his  life,  and 
accepted  a  new  policy  for  $2,500,  as  a  paid-up  policy,  in  order 
to  be  relieved  from  the  burden  of  the  annual  premium  of 
$153.90  on  the  first  policy;  5.  That  in  making  this  exchange 
"  both  parties  to  the  transaction  were  acting  in  respect  thereto 
on  the  basis  that  Leisenring  was  alive."  This  averment  was 
added  by  amendment  on  the  argument:  6.  That  when  she 
learned  that  Leisenring  was  dead,  before  the  exchange  and 
the  surrender  of  the  original  policy,  she  demanded  that  it  be 
returned  to  her,  but  that  the  company  refused  to  return  IL 
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The  case  presented  on  these  facts  was  that  of  a  contract 
entered  into  under  the  influence  of  a  mutual  mistake,  and  a 
claim  for  relief  from  such  contract.  The  mistake  was  in  rela- 
tion to  the  fact  of  Leisenring's  death.  Both  parties  evidently 
supposed,  and  acted  on  the  supposition,  that  he  was  alive,  and 
that  the  annual  premiums  upon  his  life,  which  had  become 
burdensome  to  Mrs.  Riegel,  must  be  continued  indefinitely 
until  his  death  should  take  place.  .  As  it  had  become  difficult 
for  her  to  pay  these  premiums,  the  only  way  in  which  she 
could  be  relieved  from  them  was  to  surrender  her  policy  and 
accept  a  paid-up  policy  for  such  smaller  sum  as  the  pre- 
miums already  paid  would  purchase.  Rather  than  take  the 
risk  of  losing  the  entire  amount  of  the  policy  by  her  inability 
to  keep  up  the  annual  payments,  she  surrendered  her  policy 
for  six  thousand  dollars,  and  accepted  in  lieu  of  it  a  paid-up 
policy  for  two  thousand  five  hundred  dollars.  This  was  the 
contract  she  made  while  in  ignorance  of  Leisenring's  death. 
At  the  time  she  made  it  she  was  already  relieved  from  the  bur- 
densome premiums,  and  the  entire  amount  of  the  policy  was 
honestly  due  her  from  the  company.  What  was  the  effect  of 
the  mistake  upon  her?  Simply  to  take  from  her  the  difi^er- 
ence  between  the  two  policies  and  give  her  absolutely  nothing 
for  it.  She  surrendered  a  policy  for  six  thousand  dollars,  on 
which  the  liability  of  the  company  was  already  fixed,  and 
received  one  for  two  thousand  five  hundred  dollars  to  secure 
relief  from  a  burden  already  removed.  The  company  parted 
with  nothing.  She  secured  nothing.  The  whole  transaction 
was  a  mistake,  and  if  the  decree  of  the  court  below  stands, 
the  result  will  be  to  take  three  thousand  five  hundred  dollars 
from  Mrs.  Riegel,  and  give  it  to  the  insurance  company. 

These  facts  seem  to  us  to  present  a  clear  and  a  strong  case 
for  equitable  relief,  so  strong,  indeed,  that  a  mere  statement 
of  them  is  the  only  argument  necessary  for  its  support.  The 
duty  of  a  chancellor  to  relieve  in  cases  of  mutual  mistake  is 
BO  well  settled  that  no  citation  of  authorities  can  be  needed. 
Among  the  more  recent  cases,  however,  in  which  the  subject 
has  been  discussed  and  relief  granted  are  Babcock  v.  Day, 
104  Pa.  St.  4;  Wilson's  Appeal,  109  Pa.  St.  606;  Goetlel  v. 
Sage,  117  Pa.  St.  298. 

The  learned  judge  who  heard  this  case  in  the  court  below, 
and  who  is  thoroughly  familiar  with  the  principle  to  which 
we  have  referred,  seems  to  have  been  misled  in  regard  to  the 
facts  set  up  iu  the  bilL     He  treats  the  arrangement  made 
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between  Mrs.  Riegel  and  the  company  on  the  20th  of  March 
as  a  compromise  of  a  claim  against  the  company  for  the 
alleged  death  of  Leisenring,  which  Mrs.  Riegel  was  unable 
to  establish,  because  unable  to  show  the  death.  As  the  fact 
of  the  death,  and  the  consequent  liability  of  the  company  on 
the  policy,  were  uncertain,  it  was  a  case  for  the  application 
of  the  doctrine  that  the  adjustment  of  a  doubtful  claim  con- 
stituted a  valid  consideration  for  the  surrender  of  the  policy, 
and  the  acceptance  of  the  new  one,  and  upon  this  theory  the 
decree  was  entered.  But  it  nowhere  appears  that  Mrs.  Riegel 
made  any  claim  on  the  company,  or  supposed  that  she  had 
any.  She  was  asking  relief  from  future  payments  of  pre- 
miums on  a  policy  on  which  she  supposed  future  payments 
would  have  to  be  made,  and  to  get  this  relief  she  was  willing 
to  sacrifice  more  than  one  half  of  the  sum  insured.  The 
company  was  willing,  in  consideration  of  the  large  reduction 
of  its  liability,  to  give  her  a  policy  for  what  her  payments 
would  purchase,  and  relieve  her  in  future.  This  is  an  ex- 
change often  made,  and  adjusted  by  well-settled  rules.  It 
was  a  compromise  of  nothing.  We  do  not  doubt  the  cor- 
rectness of  the  rule  applied  by  the  learned  judge  in  cases  to 
which  it  is  ftiirly  applicable,  but  this  is  not  one  of  them.  The 
plaintiff  distinctly  avers  that  she  did  not  know  of  the  death 
of  Leisenring  until  some  days  after  the  exchange  of  policies 
was  effected,  and  that  "both  parties  to  the  transaction  were 
acting  in  respect  thereto  on  the  basis  that  Leisenring  was 
alive."  She  distinctly  avers  that  the  object  of  the  arrange- 
ment was  to  secure  relief  for  herself  from  the  indefinite  pay- 
ment of  premiums  that  had  become  burdensome  to  her;  that 
the  new  policy  was  accepted  for  that  reason,  and  the  old  one 
surrendered,  at  a  time  when,  had  she  known  the  fact,  she  was 
entitled  to  demand  the  entire  sum  upon  which  she  had  so 
long  and  so  steadily  paid  the  burdensome  premiums.  Upon 
these  facts,  if  the  attention  of  the  learned  judge  had  not  been 
diverted  from  them,  we  feel  sure  that  he  would  have  reached 
the  conclusion  that  we  have  reached,  that  it  would  be  grossly 
inequitable  to  hold  the  plaintiff  to  a  bargain  made  under  the 
influence  of  a  mistake  of  facts  like  that  before  us.  This  mis- 
take the  demurrer  admits.  If  there  had  been  any  circum- 
stance which  the  defendant  could  have  set  up  to  show  that  a 
correction  of  this  mistake  at  this  time  would  be  inequitable, 
it  should  have  been  shown  to  the  court  by  answer.  If  such 
•circumstances  do  exist,  they  may  yet  be   presented,  as  this 
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case  goes  back  to  enable  the  defendant  to  take  defense  upon> 
the  merits. 

The  decree  is  reversed  and  the  record  remitted,  with  di- 
rection that  the  defendant  plead  to  or  answer  the  complaint 
in  the  bill;  the  costs  of  this  appeal  to  be  paid  by  the  ap- 
pellee. ^ 

MiSTAKK  —  Equitt.  —  Equity  will  not  assist  one  party  to  profit  by  the 
mistake  of  another :  Weyant  v.  Murphy,  78  Cal.  278;  12  Am.  St  Rep.  50, 
and  note.  Equity  has  power  to  relieve  against  mutual  mistakes  of  parties^ 
to  contracts  in  writing:  Benson  t.  Markoe,  37  Minn.  80;  5  Am.  St.  Rep.  816; 
Allm  V.  Elder,  76  Ga.  674;  2  Am.  St.  Rep.  63;  Worsley  v.  Burlington  etc.  Ina, 
Co.,  74  Iowa,  464.  Affirmative  or  defensive  relief  may  be  granted  against  a- 
mistake  of  fact  which  is  a  material  element  in  the  transaction,  and  which  i»- 
not  the  result  of  the  party'*  own  violation  of  some  legal  duty:  Thioing  T» 
HaU  etc  L.  Co.,  40  Minn.  184. 


PoTNAM  Nail  Company  v.  Dulaney. 

[140  Pbnnsylvania  State,  206.J 
Tbabe-marks  —  Imitation  of  Unpatented  Abticlk  —  Injunction,  — 
The  manufacture  and  sale  of  an  unpatented  article,  made  in  exact  imita> 
tion  of  another  manufacturer's  product,  will  not  be  enjoined,  in  the  ab- 
sence of  allegation  and  proof  of  a  trade-mark.  The  bronzing  of  horse- 
shoe  nails  does  not  of  itself  constitute  a  trade-mark  or  patent. 

Owen  Wister,  Francis  Rawle,  and  S.  G.  Fisher,  for  the  appel- 
lant. 

Albert  B.  Weimer  and  Frederick  M.  Leonard,  for  the  appellee. 

Paxson,  C.  J.  The  court  below  sustained  the  defendant's 
demurrer,  and  dismissed  the  plaintiff's  bill.  It  was  evidently 
intended  as  a  trade-mark  bill.  Yet  the  case  lacks  every  ele- 
ment of  a  trade-mark.  There  is  no  trade-mark  shown  nor 
alleged  which  it  is  charged  the  defendant  has  pirated.  On 
the  contrary,  the  bill  alleges  that  the  plaintiff  manufactures 
a  peculiar  kind  of  horseshoe  nail.  It  is  known  to  the  trade  as 
a  bronzed  nail,  being  covered  with  a  coating  of  bronze.  It  is 
not  alleged  they  are  any  better  for  being  bronzed,  but  they 
are  more  popular,  and  sell  more  readily.  The  bill  charges 
that  the  defendant  is  selling  a  precisely  similar  nail;  that  it 
is  bronzed  like  those  of  plaintiff's,  to  deceive  purchasers  and 
induce  them  to  purchase  them  as  plaintiff's  nails.  The  de- 
fendant has  not  imitated  its  label,  for  it  has  none.  He  has 
not  even  imitated  the  plaintiff's  manner  or  style  of  putting^ 
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up  its  packages.  There  is  nothing  beyond  the  mere  averment 
that  he  makes  a  similar  nail. 

We  have  never  yet  carried  the  doctrine  of  trade-marks  to 
the  extent  claimed  for  it  by  the  plaintiflF.  We  have  never 
hesitated  to  restrain  the  imitation  of  a  trade-mark  when  the 
facts  justified  it.  We  are  now  asked  to  go  one  step  further, 
and  protect  the  manufacture  of  the  article  itself.  This  we  do 
not  see  our  way  clear  to  do.  The  manufacture  of  a  particular 
article  can  only  be  protected  by  a  patent.  The  law  in  regard 
to  trade-marks  should  not  be  pushed  to  the  extent  of  inter- 
fering with  manufactures.  A  man  may  make  any  article  he 
pleases  that  is  not  protected  by  a  patent.  He  may  make  a 
horseshoe  nail,  or  any  other  unpatented  article,  precisely  like 
that  of  any  other  manufacturer;  he  may  imitate  it  so  per- 
fectly that  the  one  may  be  mistaken  for  the  other,  but  he 
may  not  sell  his  own  article  as  and  for  that  of  another,  by 
means  of  a  trade-mark  in  imitation  of  the  trade-mark  of 
such  other  person.  Some  of  the  cases  cited  go  so  far  as  to 
restrain  one  manufacturer  from  imitating  the  style,  form,  and 
size  of  the  packages  of  other  manufacturers.  We  need  not 
-discuss  these  cases,  as  they  are  not  applicable.  Our  attention 
has  not  been  called  to  any  case  which  is  authority  for  plain- 
tiff's claim.  We  think  judgment  was  properly  entered  for 
the  defendant  upon  the  demurrer. 

The  decree  is  affirmed  and  the  appeal  dismissed,  at  the  costs 
of  the  appellant.  

Trade-marks,  What  Constit0te:  See  Alff  v.  Radam,  77  Tex.  530;  19 
Am.  St.  Hep.  792,  and  note.  A  trade-mark  is  a  name  or  device  which  ia 
ased  to  indicate  the  origin  and  ownership  of  the  thing  or  article  to  which  it 
is  applied:  Foster  v.  Blood  Balm  Co.,  77  Ga.  216;  Latighman't  Appeal,  128  Pa. 
St.  1;  Koehler  v.  Sanders,  122  N.  Y.  65. 

Unpatented  Articles  or  Compounds.  — There  can  be  no  exclusive  right 
to  the  use  of  formulas  for  the  manufacture  of  medicines:  Chadwick  v.  Covellf 
151  Mass.  190;  21  Am.  St.  Rep.  442,  and  note.  Compare  Peabody  r.  Norfolk, 
M  Mass.  452;  96  Am.  Dec  664,  and  note  669,  670. 
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Estate  op  Jacobs. 

[140  Pennsylvania  Statk,  268.] 

Wills  —  Distnhf.ritancb  of  Heir.  —  An  heir  at  law  can  only  be  disin- 
herited by  an  express  devise  or  by  necessary  implication,  and  such  im- 
plication must  amount  to  snch  a  strong  probability  that  an  intention  t»' 
the  contrary  cannot  be  supposed. 

Wills —  Construction  — Land  mat  Pass  as  Monet.  —  Where  it  appear* 
from  a  will  that  the  testatrix  did  not  intend  to  die  intestate  as  to  any 
part  of  her  estate,  and  that  she  did  not  intend  her  heirs  at  law  to  take 
any  benefit  under  the  will,  or  to  have  any  share  in  her  estate,  and  that 
she  used  the  word  "  money  "  as  the  equivalent  of  property,  land  acquired 
after  the  execution  of  the  will  will  pass  to  the  residuary  legatee  under 
a  bequest  of  "  the  remainder  and  residue  of  my  money,"  to  the  exclusioD' 
of  her  heirs  at  law. 

R.  C.  McMurtrie  and  A.  S.  Ashhridge,  Jr.,  for  the  appellants. 

Henry  Pleasants,  Jr.,  Alfred  P.  Reid,  William  T.  Barber, 
Hampton  L.  Carson,  R.  Jones  Monaghan,  and  J.  Frank  E, 
Hause,  for  the  appellee. 

Paxson,  C.  J.  The  question  here  is,  whether  the  real  estate- 
of  the  testatrix  passed  under  the  residuary  clause  of  her  will. 
At  the  time  it  was  executed  her  property  consisted  only  of 
personal  estate.  At  the  time  of  her  death  she  was  seised  of 
real  estate  amounting  in  value  to  nearly  as  much  as  her  per- 
sonal estate.  After  giving  several  pecuniary  legacies,  and 
one  or  more  specific  legacies,  she  disposed  of  her  residuary 
estate  as  follows:  "The  remainder  and  residue  of  my  money 
I  give  and  bequeath  to  the  Hospital  of  the  Protestant  Church 
in  Philadelphia."  There  is  no  mention  of  real  estate  in  the 
will,  which  may  be  accounted  for  by  the  fact,  before  stated, 
that  when  she  executed  it  she  owned  none,  nor  did  she  for 
some  years  thereafter. 

There  are  two  funds  for  distribution,  —  the  one  arising  from 
the  conversion  of  the  personal  property,  and  the  other  from  the 
sale  of  the  real  estate.  The  latter  was  claimed  for  the  heirs  at 
law,  upon  the  ground  that  it  did  not  pass  by  the  will,  and 
that  as  to  such  real  estate  the  testatrix  died  intestate.  It  is 
further  to  be  observed  that  at  the  time  the  will  was  made  she 
had  sufficient  personal  estate  to  pay  all  the  legacies,  but  that 
by  reason  of  her  purchase  of  the  real  estate  the  personal  estate 
was  so  much  diminished  that  it  will  only  pay  about  fifty  per 
cent  of  such  legacies. 

It  was  said  by  Justice  Rogers,  in  Bendery.  Dietrich,  7  Watts 
&  S.  284:  *'  It  is  a  maxim  which  applies  here,  as  weU  as  ia 
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England,  that  an  heir  at  law  can  only  be  disinherited  by  ex- 
press devise  or  necessary  implication;  and  that  implication 
has  been  defined  to  be  such  a  strong  probability  that  an  in- 
tention to  the  contrary  cannot  be  supposed."  This  is  the  rule 
which  must  govern  this  case.  There  are  two  things  which 
can  be  gathered  from  this  will  with  reasonable  certainty. 
They  are:  1.  That  the  testatrix  did  not  intend  to  die  intestate 
as  to  any  portion  of  her  estate;  and  2.  That  she  did  not  intend 
her  heirs  at  law  to  take  any  benefit  under  her  will,  or  to  have 
any  share  of  her  estate.  The  first  proposition  appears  from 
the  fact  that  she  disposed  of  all  the  estate  which  she  possessed 
at  the  time  the  will  was  made,  the  residuary  clause  being 
sufficient  to  carry  all  that  remained  after  payment  of  the  lega- 
cies. The  second  proposition  is  manifest  from  the  fact  that 
she  excluded  her  heirs  by  the  terms  of  her  will  from  any  par- 
ticipation in  her  estate,  excepting  in  so  far  as  she  has  given 
them  small  pecuniary  legacies. 

What,  then,  did  the  testatrix  intend  by  the  residuary  be- 
quest of  the  "  remainder  and  residue  of  my  money"?  The 
word  "  money"  literally  means  cash;  and  if  we  adopt  this  in- 
terpretation, nothing  passed  by  this  clause.  It  was  conceded, 
however,  that  this  word  was  the  equivalent  of  property.  It 
was  contended  by  the  appellant  that  it  included  only  moneyed 
securities,  and  perhaps  other  pei  jonal  estate.  That  the  word 
"  money  "  is  popularly  known  and  used  as  indicating  property 
of  every  description  is  well  known.  Thus  it  is  very  common 
to  refer  to  a  person  as  a  "  moneyed  man  "  because  of  his  large 
possessions.  Yet  those  possessions  may  consist  exclusively 
of  real  estate.  It  appears  very  plain  to  us  that  this  testatrix 
used  the  word  "  money  "  in  its  popular  sense,  as  the  equiva- 
lent of  property,  a»d  that  she  intended  all  her  estate  to  pass 
by  the  residuary  clause.  She  knew  of  what  her  estate  con- 
sisted when  she  made  her  will.  She  knew  it  would  satisfy 
all  the  pecuniary  legacies,  and  leave  a  small  residue;  and  if 
we  construe  the  will  as  of  the  time  of  her  death,  it  is  most  un- 
likely she  intended  the  legacies  she  had  given  to  those  who 
were  evidently  the  first  objects  of  her  bounty  should  be  cut 
down  by  one  half,  in  favor  of  her  heirs  at  law,  whom  she  never 
intended  to  derive  any  benefit  from  her  estate.  We  are  not  con- 
sidering the  case  of  an  attempt  to  charge  real  estate  because  of 
a  deficiency  of  the  personal  estate  to  pay  the  legacies,  and 
where  the  same  are  not  charged  upon  the  land.  Were  such  the 
case,  a  discussion  of  some  of  the  authorities  cited  might  be- 
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come  necessary.  On  the  contrary,  we  are  dealing  with  the 
question  of  the  intent  of  the  testatrix  to  pass  her  entire  estate 
under  the  name  of  money.  A  careful  consideration  of  the 
will,  gathered  from  within  its  four  corners,  leaves  no  doubt  in 
our  minds  that  she  intended  all  her  property  to  pass  by  the 
residuary  clause,  and  to  disinherit  her  heirs  at  law. 

The  decree  is  aflBrmed  and  the  appeal  dismissed,  at  the 
costs  of  the  appellants. 

Wills  —  DisiNHERrrANCB  or  Heib. — An  heir  cannot  be  disinherited,  nn- 
lega  the  estate  is  given  to  some  other  person  or  persons:  Ooffman  v.  Coffmant 
85  Va.  459;  17  Am.  St.  Rep.  69,  and  note.  To  disinherit  a  child  whose 
name  is  omitted  from  a  will,  an  intention  so  to  do  must  appear  from  the 
words  on  the  face  of  the  will  indicating  such  intent,  directly  or  by  implica* 
tion:  Estate  of  Stevens,  83  Cal.  322;  17  Am.  St.  Rep.  252,  and  note.  Under 
the  Iowa  code,  an  heir  to  whom  nothing  is  devised  takes  nothing:  Stennett 
y.  Hall,  14,  Iowa,  279. 

Wills —  ConsTKUCTioif  o»  Word  '•  Monet." —  Money  is  a  generic  term, 
and  covers  everything  which,  by  consent,  is  made  to  represent  property: 
Crutchjield  v.  JRobins,  5  Humph.  15;  42  Am.  Dec.  417,  and  note.  Where  a 
testator,  after  giving  various  legacies,  gave  "the  balance  of  my  money"  to 
his  mother,  the  gift  included  all  the  residue  of  his  estate,  both  real  and  per- 
sonal:  In  re  Miller,  48  Cal.  165;  17  Am.  Rep.  422.  But  see  Mann  v.  Mann, 
14  Johns.  I;  7  Am.  Dec.  416.  Compare  Tolar  v.  Tola7;  3  Hawks,  74;  14 
Am.  Dec.  575,  and  note  576-578,  as  to  what  words  used  in  a  will  may  pass 
real  propertj'.  A  general  residuary  clause  includes  any  property  or  inter> 
ests-of  the  testator  not  already  disposed  of:  Hiker  v.  Comtoell,  113  N.  Y.  116; 
LUlU  V.  Giles,  25  Neb.  314;   West  v.  Handle,  79  Ga.  28. 


Grouse  v.  Murphy. 

[140  Pennsylvania  State,  835.] 
JyDQMENTS  —  Omission  of  Initial  in  Name  Fatal  to  Likn.  — The  omis- 
sion of  the  middle  initial  of  the  name  of  a  judgment  debtor  on  the  index 
of  judgments  is  fatal  to  the  lien  of  the  judgment  creditor,  as  against  a 
subsequent  bona  fide  grantee  of  such  judgment  debtor  for  value  and 
without  notice,  who  has  searched  the  judgment  record  for  the  name 
onder  which  his  grantor  held  and  transferred  title. 

/.  B.  Colaharij  Jr.,  and  John  O.  Johnson,  for  the  appellant. 

Henry  T.  Dechert  and  Henry  M.  Dechert,  for  the  appellees. 

Williams,  J.  The  intention  to  protect  an  innocent  pur- 
chaser against  secret  liens  and  conveyances  manifested  itself 
very  early  in  this  state.  An  act  of  the  colonial  legislature, 
passed  in  1772,  made  it  the  duty  of  "any  judge  or  other  officer 
of  a  court  of  record  within  this  province,  that  shall  sign  any 
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judgments,"  to  enter  the  date  of  signing  on  the  margin  of  the 
record,  and  declared  that  the  lien  of  the  judgment  thereafter 
should  begin  at  that  date,  instead  of  extending,  by  relation, 
to  the  first  day  of  the  term  or  the  return  of  the  original  writ. 
Three  years  later  it  was  made  the  duty  of  purchasers  to  re- 
cord their  deeds  within  six  months,  and  if  they  failed  to  do 
so,  their  unrecorded  deeds  were  to  be  held  fraudulent  and 
•void  against  subsequent  bona  fide  purchasers  and  mortgagees. 
Prior  to  1775  there  was  no  duty  to  record  resting  on  purchas- 
ers, and  one  buying  land  was  bound  to  investigate  the  title  at 
his  peril:  Maclayv.  Work^  5  Binn.  154.  In  1798  the  duration 
of  the  lien  of  a  judgment  upon  the  defendant's  land  was 
limited  to  five  years,  unless  duly  revived.  The  act  of  1849 
made  it  the  duty  of  the  plaintiff  to  take  notice  of  a  sale 
of  land  by  his  debtor,  and  provided  that,  as  to  a  purchaser, 
the  lien  of  the  judgment  should  be  discharged,  unless  such 
purchaser  was  warned  by  scire  facias  within  five  years  after 
he  placed  his  deed  upon  the  record,  notwithstanding  the 
judgment  may  have  been  regularly  revived  against  the  de- 
fendant. To  facilitate  searches,  separate  judgment  dockets 
were  provided  for  in  1827,  and  our  present  system  of  lien 
•dockets  as  judgment  indexes  was  adopted  in  1856.  The  act 
provided  "  that  the  lien  of  a  judgment  shall  not  commence 
or  be  continued  against  any  purchaser  or  mortgagee  unless 
the  same  be  entered  in  the  oounty  where  the  real  estate  is 
situated,  in  a  book  to  be  called  the  judgment  index,  .... 
^nd  the  plaintiff  shall  furnish  the  proper  information  to  en- 
able the  prothonotary  to  prepare  said  entry."  Among  other 
things,  the  entry  must  show  the  names  of  the  parties  against 
whom  a  lien  is  entered.  The  purchaser  is  bound  to  take 
notice  of  liens  appearing  on  the  judgment  index,  but  he 
is  not  bound  to  look  beyond  it;  and  if  his  search  discloses 
the  existence  of  no  lien  entered  there  against  his  vendor,  he 
may  complete  the  transaction  and  pay  over  the  purchase- 
money  in  safety.  Upon  this  general  proposition  there  is  no 
difference  of  opinion.  The  question  presented  is,  Through 
what  modifications  must  one  who  proposes  to  become  a  pur- 
"Chaser  pursue  the  name  of  his  vendor? 

In  the  case  now  before  us,  one  Daniel  J.  Murphy  owned  a 
lot  of  land  at  the  corner  of  Myrtle  and  Holley  streets,  in  the 
city  of  Philadelphia.  His  deed  for  the  same  was  regularly 
recorded,  as  was  a  mortgage  given  by  him  for  part  of  the 
purchase-money.    He  took  and  he  encumbered  the  title  in  his 
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proper  name  as  Daniel  J.  Murphy.  Roggenmoser  desired  to 
buy  the  lot.  He  found  the  title  properly  recorded,  and  en- 
cumbered by  a  mortgage.  Turning  from  the  recorder's  office- 
to  that  of  the  prothonotary,  he  caused  search  to  be  made  for 
liens  on  the  judgment  index  against  Daniel  J.  Murphy,  and 
found  none.  .  He  then  completed  his  purchase,  settled  the- 
purchase  price,  and  received  and  recorded  his  deed.  This 
was  in  1888.  In  June  of  that  year,  Murphy  went  to  Chicago 
to  reside.  In  1889  the  plaintiff,  who  had  a  judgment  against 
Daniel  Murphy,  issued  his  writ  of  scire  facias,  and  served 
Roggenmoser  as  terre-tenant. 

Was  the  judgment  against  Daniel  Murphy  a  lien  on  the 
lot?  It  is  admitted  that  Daniel  Murphy  and  Daniel  J. 
Murphy  are  the  same  person.  It  is  clear,  therefore,  that  real 
estate  in  the  hands  of  that  person  would  be  bound.  Having 
signed  his  name  in  the  form  in  which  it  appears  on  the  judg- 
ment index,  he  could  not  object  to  the  enforcement  of  the 
judgment  against  his  property.  As  between  him  and  his 
creditor,  it  is  a  question  of  personal  identity.  But  the  de- 
fendant is  not  objecting.  It  is  a  purchaser  who  bought  after 
a  search  of  the  records,  and  with  no  actual  notice  of  the  ex- 
istence of  this  judgment,  who  claims  protection.  If  he  did  all 
the  law  required  of  him,  he  is  entitled  to  protection  against 
the  judgment  of  the  plaintiffs.  If  he  did  not,  then  he  must 
suffer  for  his  want  of  care  in  making  the  search. 

The  plaintiffs  contend  that  he  was  bound  to  take  notice  of 
this  judgment,  because  it  was  a  lien  against  his  vendor,  and 
could  have  been  enforced  against  the  land  in  his  hands.  It 
appears  in  the  case  stated  that  Murphy,  in  the  transaction  of 
his  business,  used  his  name  in  various  forms.'  On  his  sign  it 
was  D.  Murphy.  He  gave  some  notes  as  Dan  Murphy,  some 
as  Daniel  Murphy,  and  it  is  clear  that  he  took  and  conveyed 
title  as  Daniel  J.  Murphy.  In  the  city  directory  it  appeared^ 
at  and  for  years  before  the  sale  to  Roggenmoser,  as  Daniel  J. 
Murphy.  If  a  judgment  had  been  entered  on  a  note  signed 
"Dan  Murphy,"  and  on  another  signed  "  D.  Murphy,"  there 
is  no  reason  that  can  be  urged  in  support  of  the  lien  now  be- 
fore us  that  could  not  with  equal  force  be  urged  in  support 
of  the  lien  of  both  the  others.  All  were  signed  by  the  same 
man,  and  were  for  debts  due  by  him.  If  the  creditor  has  no 
duty  resting  on  him,  but  is  to  be  protected  because  Daniel  J. 
Murphy  was  his  debtor  in  fact,  notwithstanding  he  did  not 
put  his  name  correctly  to  the  note,  then  all  the  forms  of  th& 
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name  used  in  signing  the  notes  stand  on  the  same  ground. 
In  order  to  see  the  practical  operation  of  such  a  holding,  we 
have  looked  into  the  city  directory,  and  find  the  name  of 
Daniel  Murphy,  with  various  middle  letters,  and  without 
any,  occurs  twenty  times.  But  "D"  is  the  initial  of  David, 
Dennis,  and  many  other  first  names  besides  Daniel.  To  ex- 
haust the  possibilities  as  to  D.  Murphy  would  require  searches 
running  into  the  hundreds. 

But  without  laying  too  much  stress  on  the  argument  ah  in- 
convenienti,  or  the  apparent  legislative  intent,  let  us  glance 
at  our  cases  bearing  upon  this  question.  In  several  cases, — 
among  which  are  Ridgway^s  Appeal,  15  Pa.  St.  177;  York 
Bank's  Appeal,  36  Pa.  St.  458;  and  Smith's  Appeal,  47  Pa.  St. 
128, —  it  has  been  held  that  a  lien  entered  in  the  last  name 
of  the  defendant  is  not  a  lien  on  the  real  estate  of  the  de- 
fendant in  the  hands  of  bona  fide  purchasers.  For  example, 
a  lien  entered  against  the  firm  of  McFall  and  Martin  does  not 
bind  the  separate  real  estate  of  the  partners  in  the  hands 
of  purchasers  because  of  the  absence  of  the  first  names  of 
McFall  and  of  Martin.  Not  only  must  the  first  name  ap- 
pear, but  it  must  be  correct;  for  in  Zimmerman  v.  Briggans, 
5  Watts,  186,  the  judgment  was  entered  on  a  bond.  The 
bond  was  signed,  Jacob  Briggans,  which  was  the  true  name 
of  the  obligor.  The  prothonotary  made  a  mistake,  and  en- 
tered the  name  in  the  lien  docket  as  John  Briggans.  An 
examination  of  the  files  would  have  shown  the  mistake,  but 
this  court  held  that  subsequent  creditors  were  not  bound  to 
go  beyond  the  lien  docket,  and  postponed  the  judgment,  be- 
cause of  the  mistake  in  the  first  name.  It  is  not  enough  that 
names  are  idem  sonans.  In  HeiVs  Appeal,  40  Pa.  St.  453,  the 
true  name  of  the  defendant  was  George  P.  Yoest.  It  was  en- 
tered on  the  index  against  George  P.  Joest.  The  first  name 
was  right.  The  last  name  was  idem  sonans  with  the  right 
name  of  the  defendant,  but  it  was  held  that  the  purchaser 
had  no  notice  of  the  lien  from  the  record.  The  reason  evi- 
dently is,  that  the  record  addresses  itself  to  the  eye,  and  not 
to  the  ear  alone.  The  purchaser  was  bound  to  look  under 
the  letter  "Y,"  which  was  the  initial  letterof  his  vendor's  name. 
Not  finding  a  lien  there,  he  was  not  bound  to  go  further,  and 
the  lien  was  postponed.  But  in  Wood  v.  Reynolds,  7  Watts 
<fe  S.  406,  our  precise  question  was  decided.  A  note  was 
signed  by  John  M.  Gruver.  By  some  oversight  of  the  pro- 
thonotary the  "M"  was  omitted,  and  the  lien  entered  against 
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John  Gruver.  A  purchaser  from  John  M.  Gruver  made 
search  for  liens  against  his  vendor,  but  found  none,  and  com- 
pleted his  purchase.  We  held  that  he  had  done  all  that  was 
required  of  him,  and  that  the  judgment  could  not  be  en- 
forced against  the  land  in  his  hands.  This  case  was  followed 
in  Hutchinson's  Appeal,  92  Pa.  St.  186,  and  the  rule  distinctly 
laid  down,  that  "the  omission  of  the  middle  letter  in  a  name 
on  the  judgtnent  index  is  fatal  to  a  lien,"  as  against  bona 
fide  purchasers. 

From  this  review  of  the  cases  it  will  be  seen  that  the  rule 
was  well  settled  in  this  state  when  the  case  oi  Jenny  v.  Zehnder^ 
101  Pa.  St.  296,  came  before  this  court.  In  that  case  a  dif- 
ferent rule  was  adopted,  which  is  wholly  inconsistent  with 
Wood  V.  Reynolds,  7  Watts  &  S.  406,  and  Hutchinson's  Appeal^ 
92  Pa.  St.  186;  and  Myer  v.  Fegaly,  39  Pa.  St.  429,  80  Am. 
Dec.  534,  is  cited  as  authority  for  it.  An  examination  of  the 
latter  case  will  show  that  it  does  not  sustain  the  rule  laid 
down  in  Jenny  v.  Zehnder,  101  Pa.  St.  296,  nor  afford  it  any 
aid  whatever.  The  case  was  this:  One  John  Bubb  executed 
a  judgment  note.  The  prothonotary  of  Lancaster  County  en- 
tered judgment  upon  it  against  John  Bobb.  This  judgment 
was  held  to  be  notice  because  the  two  names  are  identical. 
They  are  different  modes  of  spelling  the  same  name,  and,  as 
was  said  by  the  court,  are  idem  sonans,  at  least  in  the  German 
-counties,  of  which  Lancaster  is  one.  The  name  was  found 
under  the  proper  title  in  the  index,  with  the  correct  first 
name,  and  with  a  variation  in  spelling  in  the  middle  letter, 
which  made  no  change  in  the  name  as  spoken.  Similar  in- 
stances are  the  names  of  Kopp  and  Kupp,  and  of  Kolp  and 
Kulp,  which  are  merely  different  forms  of  the  same  name, 
with  the  same  initial  and  the  same  pronunciation. 

It  is  to  be  regretted  that  Wood  v.  Reynolds,  7  Watts  &  S. 
406,  and  Hutchinson's  Appeal,  92  Pa.  St.  186,  had  not  been 
considered  in  Jenny  v.  Zehnder,  101  Pa.  St.  296.  The  learned 
judge  of  the  court  below  followed  the  last  case  faithfully,  but 
we  feel  constrained  to  say,  what  he  could  not,  that  we  prefer 
and  shall  follow  the  old  and  well-settled  line  of  cases  to  wliicn 
we  have  referred.  The  rule  of  Wood  v.  Reynolds,  7  Watts  &  S. 
406,  is  not  only  most  in  harmony  with  the  spirit  of  our  legis- 
lation and  with  our  own  decided  cases,  but  it  is  equitable  in 
its  operations.  Murphy's  title  was  on  the  record.  Whoever 
dealt  with  him  on  the  credit  of  his  real  estate  was  bound  to 
know  what  appeared  in  his  recorded  title.    It  was  as  much 
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the  duty  of  one  who  was  ahout  to  trust  him  with  money  or 
goods,  because  of  his  ownership  of  land,  to  know  how  and  by 
what  name  he  held  it,  as  it  was  the  duty  of  one  about  to  pur- 
chase the  land  to  make  the  same  inquiries.  If  the  creditor 
neglected  his  duty,  he  must  lose  in  consequence.  If  the  pur- 
chaser neglected  his,  he  must  lose.  Because  the  creditor  in 
this  case  did  neglect  to  examine  the  record,  he  has  a  note 
signed  with  only  part  of  the  maker's  name,  on  which  judg- 
ment has  been  entered.  With  no  notice  of  the  habit  of  his 
vendor  to  sign  notes  in  several  different  ways,  and  with  no 
means  of  notice  of  liens  but  the  record,  the  purchaser  exam- 
ined, exhausted  the  means  of  knowledge  within  his  reach,  and 
finding  no  lien  against  Daniel  J.  Murphy  or  D.  J.  Murphy, 
settled  with  his  vendor,  and  took  his  deed.  If  one  of  these 
parties  must  lose,  in  good  conscience  it  should  be  he  whose 
neglect  to  avail  himself  of  the  information  which  the  record 
could  have  given  him  made  the  loss  by  one  or  the  other  in- 
evitable. 

The  judgment  is  reversed,  and  judgment  is  now  entered  in- 
favor  of  the  defendant  upon  the  case  stated. 


Judgments  —  Omission  of  Initial  in  Record  Fatal  to  Lien  of.  — The 
record  of  a  judgment  against  William  Mankedick  ia  not  constructive  notice 
to  a  purchaser  in  good  faith  of  real  estate  of  which  H.  W.  Mankedick  is  the 
remote  grantor  that  the  judgment  ia  against  H..  W.  Mankedick,  and  a  lieU' 
upon  the  land:  Johnson  v.  Heas,  126  Ind.  298.  Compare  note  to  Choen  v. 
SiaU,  21  Am.  Eep.  181,  and  note  to  Fallon  v.  Kelioe,  99  Am.  Dec.  350. 


Estate  op  Smith. 

[140  Pennsylvania  Statb,  314.] 

Trusts  —  Rights  of  Beneficiaries  —  Bequest  of  Corporate  Stock.  — 
When  corporate  stock  ia  by  the  will  of  a  decedent  given  in  trust,  the 
income  thereof  for  the  use  of  the  beneficiary  for  life,  with  remainder 
over,  the  surplus  profits  which  have  accumulated  in  the  lifetime  of  the 
testator,  but  which  have  not  been  divided  until  after  his  death,  belonp; 
to  the  corptM  of  his  estate.  The  dividends  of  earnings  made  after  his 
death  are  income,  payable  to  the  life  tenant,  whether  they  are  cash, 
scrip,  or  stock. 

Trusts  —  Right  of  Beneficiaries  —  Bequest  of  Corporate  Stock.— 
When  corporate  stock  is  bequeathed  in  trust,  the  income  thereof  to  be 
paid  to  a  beneficiary  for  life,  with  remainder  over,  the  profit  of  a  sale 
of  new  stock  issued  after  the  testator's  death,  in  lieu  of  corporation 
profits  applied  to  the  improvement  of  the  corporate  property  in  the 
testator's  lifetime,  is  capital,  and  not  income,  and  belongs  to  the  coiput- 
«f  the  estata. 
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Trusts —Bequest  of  Corporate  Stock — Evidescb  of  Valui.  —  Whera 
corporate  stock  is  beqneathed  in  trnst  to  pay  the  income  to  a  bene- 
ficiary for  life,  with  remainder  over,  the  actual  value  of  the  stock  as 
ascertained  from  the  value  of  the  corporate  assets  at  the  testator's 
death,  and  not  the  fluctuations  of  the  stock  market,  must  control  in 
determining  whether  new  stock  issued  subsequent  thereto,  in  lieu  of 
profits  applied  to  the  improvement  of  the  corporate  property  prior 
thereto,  represents  capital  or  income.  In  such  case,  evidence  of  the 
market  value  of  the  stock  is  only  admissible  so  far  as  it  may  aid  in 
ascertaining  the  actual  value. 

George  Tucker  Bispham,  for  the  appellant. 

John  Marshall  Oest  and  Edwin  Saunders  Dixon,  for  the  ap- 
pellees. 

Clark,  J.  The  question  in  this  case  arises  upon  the  adju- 
dication of  the  account  of  Alfred  and  Horace  T.  Smith,  trus- 
tees under  the  will  of  Stephen  Smith,  deceased,  who  died  in 
October,  1884.  By  his  will  the  testator  gave  a  portion  of 
his  estate,  in  trust,  to  pay  the  net  income  to  his  son  Alonzo 
-Smith,  free  from  his  debts,  for  life,  with  remainder  over  to  his 
children,  etc.  Included  in  this  part  of  his  estate  were  fifty- 
six  shares  of  the  capital  stock  of  the  Frankford  and  South- 
wark  Passenger  Railway  Company.  The  whole  capital  stock 
of  the  company  was  $750,000;  that  is  to  say,  15,000  shares, 
of  the  par  value  of  $50  per  share.  On  the  4th  of  December, 
1888,  however,  it  was  agreed  at  a  meeting  of  the  stockholders 
to  issue  5,000  additional  shares,  at  the  par  value  of  $50  per 
share,  the  existing  stockholders,  as  they  were  registered  on 
the  2d  of  January,  1889,  to  have  the  right,  at  any  time  be- 
fore the  2d  of  February  thereafter,  to  subscribe  one  share  for 
every  three  of  their  respective  holdings  on  the  day  desig- 
nated. 

The  trustees  of  Stephen  Smith's  estate  exercised  the  privi- 
lege, and  bought  eighteen  shares  for  $900,  which,  for  the  time, 
they  borrowed  from  the  income  fund  in  their  hands;  but  in 
their  account  they  have  made  good  the  income,  and  havo 
treated  this  sum  as  so  much  taken  from  the  capital.  On  the 
18th  of  February,  1889,  the  directors  declared  a  dividend  of 
$11  per  share  on  the  whole  20,000  shares.  This  dividend 
was  made  exactly  to  cover  the  price  of  the  extra  shares,  less 
the  state  and  city  taxes,  as  follows:  — 

Subscription  to  5,000  shares,  at  $50 ......  .$250,000 

Less  state  and  city  taxes,  about 30,000 

$220,000 
Dividend  20,000  shares,  at  $  11  . .   .$220,000 
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In  the  mean  time,  on  the  12th  of  January,  1889,  Alonzo 
Smith,  the  life  tenant,  died,  leaving  to  survive  hira  two  chil- 
dren, Laura  M.  and  Mary  E.  Smith,  both  of  whom  were 
minors.  The  appellant,  Alfred  Percival  Smith,  is  the  ad- 
ministrator of  his  estate,  and  the  appellees  are  the  guardians 
of  his  children.  The  dividend  on  the  seventy-four  shares 
yielded  to  the  estate  $814;  it  was  declared  after  the  decease 
of  Alonzo  Smith,  and  was  applied  to  those  entitled  in  remain- 
der. Upon  a  sale  of  the  eighteen  shares,  the  profit  realized 
was  $3,870,  and  the  trustees  accounted  for  this  as  capital. 
To  this  method  of  accounting  the  administrator  of  Alonzo 
Smith's  estate  excepted,  claiming  that  this  sum  must  be 
treated  as  income,  and,  as  such,  that  it  constituted  part  of 
the  assets  of  that  estate.  The  auditing  judge,  as  well  as  the 
orphans'  court,  held  the  $3,870  to  be  capital,  and  not  income, 
and  this  is  the  error  assigned. 

The  appellant's  contention  is,  that  accumulated  profits, 
when  distributed  as  dividends,  belong  to  the  holder  of  the 
stock  at  the  time  of  the  distribution,  although  they  may 
have  been  earned  during  a  prior  ownership,  a  share-holder 
having  no  absolute  right  to  such  profits  before  a  declaration 
of  a  dividend  thereof.  But  it  is  well  settled  in  this  state 
that  when  the  stock  of  a  corporation  is  by  the  will  of  a  dece- 
dent given  in  trust,  the  income  thereof  for  the  use  of  a  bene- 
ficiary for  life,  with  remainder  over,  the  surplus  profits, 
which  have  accumulated  in  the  lifetime  of  the  testator,  but 
which  are  not  divided  until  after  his  death,  belong  to  the 
corpus  of  his  estate;  whilst  the  dividends  of  earnings  made 
after  his  death  are  income,  and  are  payable  to  the  life  ten- 
ant, no  matter  whether  the  dividend  be  in  cash,  or  scrip,  or 
stock. 

The  leading  case  in  Pennsylvania  is  Earp's  Appeal,  28  Pa. 
St.  368.  The  residuary  estate  of  Robert  Earp,  who  died  in 
November,  1848,  embraced  stock  in  a  manufacturing  com- 
pany upon  which  large  surplus  profits,  over  and  above  the 
current  dividends,  had  accumulated  both  before  and  after 
his  decease.  In  July,  1854,  the  capital  stock  was  increased 
from  $200,000  to  $500,000,  by  creating  6,000  additional 
shares  of  $50  each,  which  were  paid  for  out  of  the  accumu- 
lations. At  the  testator's  death,  these  surplus  profits  were 
near  $300,000;  when  the  stock  issued,  they  had  increased  to 
$700,000.  The  market  value  of  the  stock  at  his  death  was 
$125  per  share;  when  the  new  stock  issued,  its  value  was 
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but  the  number  of  shares  belonging  to  the  estate  was  1,350, 
instead  of  540.  As  the  new  shares  were  therefore  in  part 
paid  from  the  surplus  existing  at  the  death  of  Robert  Earp» 
and  partly  from  the  accumulations  after  his  death,  they  were 
properly  apportioned  between  the  life  tenant  and  those  enti- 
tled in  remainder.  It  was  held,  —  1.  That  the  surplus  profits 
accumulated  at  the  death  of  the  testator,  as  respects  the 
estate,  were  essentially  part  of  the  stock  itself,  and  were 
subject  to  the  trusts  in  the  will  as  so  much  principal;  and 
2.  That  the  accumulations  after  his  decease,  when  they  come 
to  be  divided,  are  income  in  like  manner  as  the  current 
dividends,  and  therefore  belong  to  the  life  tenant,  no  matter 
whether  the  division  or  distribution  thereof  be  in  cash,  or 
scrip,  or  stock.  "In  the  case  before  us,"  said  the  chief  jus- 
tice, "  the  testator  has  not  made  a  bequest  of  the  stock  itself 
to  the  appellants;  on  the  contrary,  he  has  given  them  only 
the  income  of  it  for  life.  Their  interests  commence  after  the 
death  of  the  testator.     They  have  no  right  whatever  to  claim 

the  income  which  had  accumulated  before  his  death 

It  is  equally  clear  that  the  profits  arising  since  the  death  of 
the  testator  are  income,  within  the  meaning  of  the  will,  and 
should  be  distributed  among  the  appellants." 

Moss's  Appeal,  83  Pa.  St.  264,  24  Am.  Rep.  164,  distinctly 
recognizes  the  doctrine  and  authority  of  Earp^s  Appeal,  28  Pa. 
St.  368;  but  as  the  facts  were  different,  a  somewhat  different 
result  ensued.  Earp's  Appeal,  28  Pa.  St.  368,  differs  from 
Moss's  Appeal,  83  Pa.  St.  264,  24  Am.  Rep.  164,  in  this:  In 
the  former,  the  new  issue  of  stock  was  paid  for  entirely  from 
the  surplus  profits.  There  was  an  actual  distribution  of 
profits,  as  profits,  in  the  form  of  stock, —  profits  which  had 
accumulated  both  before  and  after  the  testator's  death;  whilst 
in  Moss's  Appeal,  83  Pa.  St.  264,  24  Am.  Rep.  164,  there  was 
merely  a  right  to  subscribe  and  pay  for  new  shares  at  their 
per  value,  and  it  did  not  appear  what,  if  any,  portion  of  the 
existing  surplus  was  accumulated  after  the  death  of  Henry 
Lazarus,  or  that  the  value  of  the  stock  had  advanced  after 
that  time  until  the  new  stock  was  issued.  No  profits  were 
declared  or  distributed;  the  stock  was  purchased  at  a  price, 
the  object  being,  not  to  divide  profits  as  such,  but  to  in- 
crease the  capital.  The  right  to  subscribe  for  shares  was,  we 
think,  an  interest  attaching  to  the  stock,  and  neither  the 
amount  received  from  the  sale  of  that  right,  nor  the  stock 
purchased  with  the  proceeds,  can,  under  the  facts  of  that  case^ 
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be  considered  as  a  product  or  profit  for  the  life  tenant.  The 
par  value  of  the  stock,  as  we  have  said,  was  $100,  but  it  had 
a  market  value  of  $240;  it  turned  out,  however,  that  the  new 
issue  of  shares  depreciated  the  shares  to  $170.  It  required 
the  addition  of  the  forty  new  shares  to  the  old  to  maintain  the 
integrity  of  the  investment.  One  hundred  shares  at  $240 
were  worth  $24,000,  whilst  140  shares  at  $170  were  worth 
only  $23,800;  so  that  in  fact  there  was  no  profit.  Our 
brother  Paxson,  in  the  opinion,  says:  "It  requires  but  a 
cursory  examination  of  this  transaction  to  show  that  no  profit 
has  been  made,  except  upon  paper.  As  before  observed,  the 
corporation  had  declared  no  profits,  and  distributed  none. 
It  merely  allowed  the  holder  of  each  share  of  the  old  stock  to 
subscribe  for  a  corresponding  share  of  new  stock  and  to  pay 
the  company  the  par  value  thereof.  ....  If  the  company 
had  gone  into  liquidation  the  day  before  the  issue  of  the  new 
stock,  the  100  shares  of  original  stock  would  have  realized 
$24,000;  if  it  had  gone  into  liquidation  the  day  after,  the  140 
shares  would  have  realized  nearly  the  same  sum.  Where, 
then,  was  the  profit?  " 

Biddle's  Appeal,  99  Pa.  St.  278,  is  in  line  with  Moss's  Appeal^ 
83  Pa.  St.  264;  24  Am.  Rep.  164.  There  was  no  division  of 
surplus  profits,  or  of  earnings  accumulated  either  before  or 
after  the  death  of  the  testatrix,  Mary  Condy,  deceased;  the 
transaction  was  simply  an  increase  of  stock  to  the  stockhold- 
ers, upon  payment  of  the  price  at  par,  and  ten  dollars  per  share 
additional  to  go  to  the  surplus  fund.  The  market  value  of  the 
old  stock  was  not  shown  to  have  varied  between  the  testatrix's 
death,  on  the  29th  of  June,  1880,  and  the  issuing  of  the  new 
stock,  on  the  15th  of  November,  1880,  and  but  a  very  slight 
diminution  took  place  after  the  issue;  there  was,  however,  a 
loss  in  the  intrinsic  value  to  the  amount  of  seventy-five  cents 
per  share.  Instead  of  subscribing  for  the  new  stock,  the  exec- 
utor sold  the  privilege,  and  the  question  was,  whether  the  sum 
realized  should  be  treated  as  income  or  principal.  In  the  opin- 
ion filed,  tbis  court  said:  "The  entire  value  of  the  stock,  with 
all  its  incidents,  at  the  death  of  the  testatrix  constituted  the 
principal  of  the  estate.  On  this  principal  the  appellant  was 
entitled  to  the  income.  Whatever  value  beyond  par  the  stock 
then  had  by  reason  of  the  large  surplus  fund  of  the  company, 
or  otherwise,  attached  to  the  stock  and  formed  a  part  of  the 
principal.  The  appellant  was  not  given  any  part  of  this  ag- 
gregate value  of  the  stock;  the  income  therefrom  was  all  she 
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was  entitled  to  receive.    Whatever  was  capital  must  remain 

capital It  is  not  shown  that  the  stock  was  of  greater 

value  on  the  15th  of  November  than  on  the  day  of  the  death 
of  the  testatrix,  nor  that  the  surplus  fund  had  been  increased 

in  the  mean  time The  distinction  between  the  surplus 

fund,  existing  at  the  time  of  the  death  of  the  testator,  and  a 
fund  accumulated  afterwards,  is  distinctly  recognized  in 
Earp*8  Appeal,  28  Pa.  St.  368.  That  which  had  accumulated 
before  the  death  of  the  testator  was  held  to  be  part  of  the 
principal  of  the  fund,  and  that  which  accumulated  after  his 
death  to  be  income." 

The  same  rule  is  recognized,  with  special  reference  to  Earp'a 
Appeal,  28  Pa.  St.  368,  as  authority,  in  McKeen^a  Appeal,  42 
Pa.  St.  479;  in  Vinton's  Appeal,  99  Pa.  St.  434;  44  Am.  Rep. 
116;  and  in  Philadelphia  Trust  Co.'a  Appeal,  24  Week.  Not. 
Cas.  137;  1  Mona,  230.  The  last  case  bearing  upon  this  ques- 
tion is  the  very  recent  one  of  Oliver^a  Estate,  136  Pa.  St.  43; 
20  Am.  St.  Rep.  894.  The  contest  there,  as  here,  was  be- 
tween the  life  tenant  and  the  remainderman,  and  the  question 
whether  the  fund  in  the  hands  of  the  trustees  was  income  or 
principal  was  settled  in  harmony  with  Earp's  Appeal,  28  Pa. 
St.  368,  which  is  referred  to  as  establishing  the  rule  in  this 
state. 

WilibanTc's  Appeal,  64  Pa.  St  256,  3  Am.  Rep.  585,  in  no 
way  collides  with  the  ruling  in  Earp's  Appeal,  28  Pa.  St.  368. 
It  may  perhaps  be  to  some  extent  inconsistent  with  Mosa^a 
Appeal,  83  Pa.  St.  264,  24  Am.  Rep.  164,  or  BiddWa  Appeal, 
99  Pa.  St.  278,  but  it  is  in  full  accord  with  the  well-settled 
rule  that  the  life  tenant  is  entitled  to  the  income  accruing 
after  the  death  of  the  testator,  and  that  surplus  profits  accru- 
ing in  his  lifetime,  when  they  come  to  be  distributed,  are 
principal,  and  not  income.  As  the  court  said  in  Mosa'a  Ap- 
peal, 83  Pa.  St.  264,  24  Am.  Rep.  164,  that  case  must  stand 
upon  its  own  peculiar  facts.  It  may  be  distinguished,  if  at 
all,  from  the  cases  mentioned,  in  this,  that  in  the  increase  of 
the  stock  there  was  no  impairment  of  either  the  actual  or  the 
market  value  of  the  shares. 

From  this  hasty  review  of  the  cases  it  wiU  be  seen  that  the 
ruling  in  Earp'a  Appeal,  28  Pa.  St.  368,  has  for  more  than  the 
third  of  a  century  been  steadily  maintained  without  modifi- 
cation or  change;  in  no  subsequent  case,  we  believe,  has  its 
authority  been  doubted,  its  practicability  questioned,  or  the 
soundness  of  its  doctrine  impeached.     It  has  not  only  beea 
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adhered  to  in  this  state,  but  it  has  been  adopted  and  followed 
in  nearly  all  of  the  states.  It  is  referred  to  in  the  text-books 
as  the  Pennsylvania  rule;  but,  as  remarked  by  Mr.  Cook,  in 
his  very  recent  treatise  on  stocks  and  stockholders,  sec.  554: 
"Inasmuch  as  it  obtains  in  every  state  of  the  Union,  ex- 
cepting Georgia  and  Massachusetts,  it  might  well  be  called 
the  American  rule."  The  rule  which  prevails  in  Massachu- 
setts and  Georgia  is  to  regard  cash  dividends,  however  large, 
as  income,  and  stock  dividends,  however  made,  as  capital: 
Minot  V.  Paine,  99  Mass.  101;  96  Am.  Dec.  705;  whilst  the 
English  rule  is,  that  the  intention  of  the  corporation  to  declare 
a  dividend,  as  such,  is  to  govern,  and  therefore  the  ordinary 
or  current  dividends  are  regarded  as  income,  and  extraordi- 
nary dividends  as  belonging  to  the  cor'pus;  it  matters  noth- 
ing, in  either  case,  whether  the  dividend  be  of  cash,  or  stock, 
or  property:  See  Cook  on  Stocks  and  Stockholders,  sec.  556, 
and  cases  there  cited.  It  must  be  conceded,  we  think,  that 
whilst  the  Pennsylvania  rule  may,  in  some  cases,  perhaps  be 
more  difficult  in  its  application,  when  properly  applied  it 
arrives  at  results  which  are  absolutely  just,  and  secures  to  the 
life  tenant,  and  to  those  entitled  in  remainder,  precisely  what 
they  of  right  are  entitled  to  have,  and  this  cannot  be  said  of 
the  practical  operation  of  any  other  rule. 

The  appellant  asks  us  to  depart  from  this  well-settled  and 
salutary  rule.  His  contention  is,  that,  as  a  share-holder  has 
no  absolute  right  to  profits  until  a  dividend  thereof  is  de- 
clared, the  ownership  of  profits,  as  between  a  life  tenant  and  a 
remainderman,  is  in  the  person  who  is  entitled  to  dividends 
at  the  time  of  the  distribution,  although  they  may  have  been 
earned  during  a  prior  ownership.  "Therefore,  in  this  case," 
he  says,  "  even  if  the  profits  for  which  this  stock  is  issued 
were  earned  prior  to  the  estate  of  the  life  tenant,  yet,  being 
expended  with  the  consent  of  the  stockholders  for  betterments, 
they  did  not  vest  as  earnings,  and  there  was  no  absolute  right 
to  them  until  the  amount  had  been  declared  as  a  dividend; 
and  such  amount,  by  the  analogy  of  an  assignor  and  assignee 
of  stock,  would  in  this  case  belong  to  the  life  tenant."  To 
adopt  such  a  conclusion  would  be  to  overrule  the  whole  line 
of  Pennsylvania  cases  to  which  we  have  referred,  and  to 
adopt  a  method  of  distribution  which  wholly  ignores  the 
rights  of  the  parties,  and  defeats  the  just  and  clear  purpose 
of  the  testator;  for  it  is  perfectly  plain  that  the  value  of  the 
stock  at  the  testator's  death  was  composed  in  part  of  these 


244  Estate  of  Smith.  [Penile 

accumulated  profits.  If  the  trustees,  in  order  to  change  the 
investment,  had  at  the  testator's  decease  sold  the  shares,  they 
would  have  received  their  value  as  affected  by  the  surplus 
then  undivided,  and  the  amount  received  would,  in  that  case, 
have  been  the  principal  upon  which  the  life  tenant  would  be 
entitled  to  receive  income.  Upon  what  principle  of  justice, 
then,  should  the  act  of  the  corporation,  over  which  the  parties 
had  no  control,  be  allowed  to  affect  their  rights  by  taking: 
from  the  remaindermen  that  which  clearly  belongs  to  them, 
and  handing  it  over  bodily  to  the  life  tenant? 

The  original  capital  of  the  company  was  seven  hundred  and 
fifty  thousand  dollars;  the  new  stock  increased  this  to  one 
million  dollars.  The  cost  of  construction  and  equipment  of 
the  road  represented  about  one  million  and  twenty  thousand 
dollars.  The  testator  died  in  October,  1884;  on  the  1st  of 
January  following,  the  assets  were  $1,118,147.59,  and  on  the 
let  of  January,  1889,  which  was  the  day  before  the  stock  is- 
sued, the  assets  were  $1,126,344.53.  It  is  certain,  then,  that 
the  profits  of  the  business  were,  to  the  amount  of  the  new 
stock,  applied  to  betterments,  and  were  actually  thus  capital- 
ized in  the  testator's  lifetime.  Under  the  Pennsylvania  rule, 
therefore,  when  they  come  to  be  distributed,  they  should  go 
to  principal,  and  not  to  income. 

As  remarked  by  the  auditing  judge:  "  The  whole  effect  of 
the  transaction  in  dispute  was  to  enable  the  owners  of  the 
original  shares,  among  whom  are  the  parties  in  remainder,  to 
realize  upon  their  holdings  what  the  shares  were  actually 
worth.  It  went  upon  the  theory  that  the  share-holders  owned 
all  the  property  of  the  corporation,  but  their  stock  did  not 
properly  set  forth  that  ownership,  and  to  the  extent  that  it- 
failed  to  represent  the  full  value  of  such  ownership  it  was 
unavailable.  By  the  new  issue  the  whole  capital  was  made 
marketably  available.  It  worked  no  injustice  to  the  life 
tenant;  he  got  a  dividend  on  new  shares  as  on  the  old,  and 
he  was  better  off  than  before." 

It  is  true,  the  market  value  of  the  shares  was  not  greatly,  if 
any,  impaired  by  the  increase,  but  the  question  of  value  is  to 
be  determined,  not  by  the  fluctuations  of  the  stock  market, 
but  by  the  actual  assets  held  by  the  corporation:  Moss's  Ap- 
peal, 83  Pa.  St.  264;  24  Am.  Rep.  164;  BiddWs  Appeal,  99 
Pa.  St.  278.  It  is  the  intrinsic  value  of  the  shares,  to  be 
ascertained  from  the  amount  and  value  of  the  assets  at  the 
death  of  the  testator,  and  at  the  time  of  the  increase  of  tbo- 
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stock,  which  governs  in  the  apportionment  of  the  surplus  prof- 
its. The  market  value  may  aid  in  the  ascertainment  of  the 
actual  value,  and  is  therefore  properly  received  in  evidence 
on  that  issue:  Earp's  Appeal,  28  Pa.  St.  368;  Mosses  Appeal^ 
83  Pa.  St.  264;  24  Am.  Rep.  164.  In  the  latter  case,  how- 
ever, it  was  said  that  the  market  value  represented  the  actual 
cash  assets  in  the  hands  of  the  company.  We  are  of  opinion 
that  this  case  was  correctly  decided,  and  the  decree  of  the 
orphans'  court  is  affirmed,  and  the  appeal  dismissed,  at  the 
cost  of  the  appellant.  

Stock  —  Dividends  —  Increase  of  Capital  —  Lifb  Tenant  and  Re- 
mainderman.—  Where  a  will  bequeathed  capital  stock  in  trust,  the  divi- 
deuds  to  be  paid  to  a  certain  party  for  life,  with  remainder  over,  and  the 
capital  stock  of  the  corporation  is  increased  from  its  earnings,  such  increase 
goes  to  the  remainderman,  and  the  life  tenant  has  no  interest  therein:  Gib- 
bons V.  Maho%  4.  Mackey,  130;  54  Am.  Rep.  262,  and  extended  note;  Moss's 
Appeal,  83  Pa,  St.  264,  24  Am.  Rep.  164,  and  note;  Rand  v.  Hubbell,  115 
Mass.  461;  15  Am.  Rep.  121.  An  increase  of  the  capital  of  a  corporation 
«hould  be  kept  for  the  remainderman,  and  an  increase  of  the  income  should 
be  paid  the  life  tenant:  Minot  v.  Paine,  99  Mass.  101;  96  Am.  Dec.  705,  and 
•note.  See  Oliver's  Edaie,  136  Pa.  St.  43;  20  Am.  St.  Rep.  894,  and  note. 
Where  one  is  entitled  to  the  interest  on  stocks  during  his  life,  the  interest 
•that  has  accrued  thereon  at  the  time  of  his  death  goes  to  his  representative, 
«ud  not  to  the  remainderman:  Chapman  v.  Chapman,  87  Ky.  140. 
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Husband  AND  Wife  —  Gift  of  Rents  by  Wife  to  Husband — Presump- 
tion —  Evidence.  —  A  wife  who.  for  a  period  of  years,  permits  her  hus- 
band, with  her  knowledge,  and  without  objection,  to  receive  and  use  as 
his  own  the  rents  of  her  separate  property,  cannot,  at  his  death,  re- 
cover them  from  his  estate,  without  proof  of  an  understanding  that  ho 
was  to  account  for  them,  sufficient  to  overcome  the  presumption  that 
they  constituted  a  gift  to  the  husband  and  were  used  by  him  in  maia- 
taining  the  family. 

Gustavus  Remak,  Jr.,  John  A.  Coyle,  J,  Hay  Brown,  and  W, 

U.  Hensel,  for  the  appellants. 

George  Nauman,  for  the  appellee. 

McCoLLUM,  J.  The  single  question  presented  by  this  ap- 
peal is,  whether  a  wife  who,  for  a  period  of  ten  years  or  more, 
permits  her  husband  to  receive  and  use  as  his  own  the  rents 
■of  her  separate  property,  can,  at  his  death,  recover  them  from 
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his  estate,  without  proof  of  an  understanding  that  he  should 
account  for  them. 

It  is  well  settled  that  a  hushand  who  receives  any  portion 
of  the  principal  of  his  wife's  separate  estate  becomes,  in  the 
absence  of  an  agreement  controlling  his  reception  of  it,  her 
debtor  for  the  amount  so  received,  but  he  is  not,  as  a  general 
rule,  chargeable  with  interest  upon  it.  It  lies  on  him  to  show 
the  agreement  which  relieves  him  from  the  payment  of  the 
principal,  and  on  her  to  show  the  agreement  which  entitles 
her  to  interest,  but  the  agreement,  in  either  case,  may  be  im- 
plied from  the  circumstances  attending  the  transaction.  Prior 
to  the  act  of  April  11,  1848  (P.  L.  536),  a  husband  was  not 
required  to  account  to  his  wife  or  her  legal  representatives  for 
the  rents  of  property  settled  to  her  separate  use,  if  he  received 
them  with  her  knowledge  and  approval,  and  without  any  un- 
derstanding that  he  should  hold  them  in  trust,  for  her.  In 
such  case,  the  presumption  was,  that  the  rents  were  used  in  the 
maintenance  of  the  family,  and  that  the  wife  intended  a  gift 
of  them  to  the  husband  for  that  purpose. 

In  McGlinsey'a  Appeal,  14  Serg.  &  R.  64,  Chief  Justice 
Tilghman  said:  "It  is  a  general  principle  that  where  the 
wife  permits  her  husband  to  receive  the  profits  of  her  separate 
estate,  and  particularly  where  they  live  together,  and  the  ex- 
penses of  housekeeping  are  paid  by  him,  the  presumption  is, 
that  it  was  the  intention  of  the  wife  to  make  a  gift  of  the 
profits  to  the  husband.  And  there  is  great  reason  for  this  pre- 
sumption, because  the  husband,  being  in  receipt  of  this 
money,  may  be  induced  to  live  at  a  greater  expense  than  he 
would  otherwise  have  done,  whereby  the  comforts  of  his  wife 
as  well  as  his  own  are  increased.  To  call  him  to  account, 
therefore,  after  the  lapse  of  a  number  of  years,  might  be  ruin- 
ous, and  would  certainly  be  unjust."  The  law  on  this  subject 
was  clearly  stated  by  Mr.  Justice  Kennedy,  in  his  charge  at 
nisi  priusin  Towers  v.  Hagner,  3  Whart.  48,  as  follows:  " Now, 
according  to  the  legal  eff'ect  of  the  agreement  made  between 
Captain  Towers  and  his  wife,  ....  Mrs.  Towers  continued  ta 
be  the  owner  in  equity  of  her  estate,  the  same  after  marriage 
as  before.  Her  husband  had  no  right  whatever  to  her  money, 
nor  to  the  rents  or  profits  of  her  real  estate;  all  still  belonged 
to  her,  and  she  had  an  unquestionable  right  to  dispose  of  them 

as  she  pleased If  Captain  Towers  received  any  of  her 

rents  without  her  consent  or  authority,  he  would  be  bound  to 
account  for  it,  and  pay  it  to  her.     If,  however,  he  received  her 
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rents  by  and  with  her  consent,  while  they  lived  together  in 
peace  and  harmony,  and  used  them  without  any  complaint  or 
objection  being  made  by  her  for  years,  the  presumption  would 
be  that  such  rents,  so  received,  were  a  gift  from  her  to  him; 
and  if  bo,  his  estate  would  not  be  accountable.  This  same 
rule  would  also  apply  to  the  receipt  of  interest  on  money  be- 
longing to  her,  and  standing  out  upon  loan."  The  portion  of 
the  charge  we  have  quoted  was  approved  by  the  court  in 
bank,  and  the  principles  announced  in  the  cases  cited  have 
not  been  disputed  by  any  decision  of  this  court  before  or  since 
the  act  of  April  11,  1848. 

There  is  no  foundation  in  reason  for  a  different  rule  respect- 
ing rents  of  property  settled  to  the  separate  use  of  the  wife, 
and  the  rents  of  her  separate  property  held  under  that  act. 
The  circumstances  which  create  the  presumption  of  a  gift  to 
the  husband  of  the  rents  in  the  former  case  will  accomplish 
the  same  result  in  the  latter.  But  a  broad  and  plain  distinction 
is  drawn  by  the  cases  b;3tween  the  receipt  by  the  husband  of 
the  income  of  his  wife's  separate  property  and  the  receipt  by 
him  of  the  principal  or  corpus  of  her  estate.  A  gift  of  the  in- 
come may  be  implied  from  his  receipt  of  it  with  her  consent, 
but  a  gift  of  the  principal  will  not  be  presumed  from  her  mere 
acquiescence  in  his  receipt  and  use  of  it.  This  distinction 
will  be  observed  in  the  decisions  which  allow  her  to  recover 
the  corpusy  but  deny  her  compensation  for  the  use  of  it,  unless 
there  is  either  an  express  or  implied  undertaking  by  the  hus- 
band to  pay  interest  or  rent.  The  distinction  rests,  in  part  at 
least,  upon  the  fact  that  income  is  usually  applied  to  the 
maintenance  of  the  family,  while  the  effort  in  every  well- 
regulated  household  is  to  preserve  the  principal  intact.  A 
wife  may  well  consent  that  the  income  of  her  separate  estate 
shall  enter  into  a  common  fund  for  family  uses,  and  object  to 
an  appropriation  of  the  principal  of  it  for  that  purpose.  The 
living  expenses  of  the  family  are  materially  affected  by  its 
income,  without  regard  to  the  source  of  it;  and  if  the  wife  per- 
mits the  husband  to  receive  and  apply  to  these  expenses  the 
rents  of  her  separate  property,  the  fair  inference  is,  that  she 
intends  a  gift  of  them  to  him,  and  she  will  not  be  allowed  to 
reclaim  them  from  him  or  his  estate.  It  would  be  manifestly 
unjust  to  require  him  to  account  for  them,  when  he  had  re- 
ceived and  expended  them  with  her  knowledge  and  approval 
for  their  joint  benefit.  It  was  said  by  Lord  McNaughten,  in 
Edwards  v.  Cheyne,  L.  R.   13   App.  C.   385,  after  a  careful 
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review  of  the  English  cases  on  this  subject,  that  "  the  rule  in 
equity  is  clear,  from  the  earliest  times,  that  where  the  husband 
and  wife  have  lived  together,  the  wife  cannot  charge  her  hus- 
band or  her  husband's  estate  as  her  debtor  for  arrears  of  her 
separate  income  which  she  has  permitted  him  to  receive.  The 
object  of  the  rule,  according  to  Lord  Hardwicke,  was  *to  pre- 
vent such  accounts  between  husband  and  wife,  which  it  is 
impossible  to  determine  according  to  their  rights  after  the 
death  of  the  parties.* .  .  .  .  Where  the  circumstances  are  such 
that  the  wife's  consent  or  acquiescence  may  fairly  be  pre- 
sumed, the  presumption  arises  immediately  on  each  receipt 
by  the  husband,  and  bars  all  claim  on  the  part  of  the  wife  or 
her  representatives."  In  In  re  Flamank,  L.  R.  40  Ch.  Div.  461, 
Kay,  J.,  said:  "  It  has  always  been  held  that  while  a  husband 
and  wife  are  living  together  in  perfect  comity,  as  these  were, 
the  receipt  by  the  husband  of  the  separate  income  of  the  wife 
may  be  treated  as  a  gift  of  that  separate  income  to  him,  to  be 
applied  for  the  joint  benefit  of  himself  and  his  wife,  as  for  the 
maintenance  of  their  household,  and  the  like."  An  express 
consent  or  acquiescence  of  the  wife  need  not  be  shown.  It  will 
be  implied  from  circumstances  and  a  course  of  life  consistent 
with  it,  and  opposed  to  any  other  conclusion. 

In  the  case  before  us,  the  appellee  received,  during  coverture, 
a  conveyance  of  a  hotel  property  in  Marietta,  but  whether  she 
had  a  separate  estate  from  which  she  paid  for  it,  or  it  was  a 
gift  to  her  from  her  husband,  the  record  does  not  disclose,  nor 
is  it  material.  The  husband  paid  the  insurance  and  taxes 
and  made  repairs  and  improvements  on  the  property,  and  he 
received  and  used  the  rents  of  it  without  objection  from  his 
wife.  No  account  of  rents  and  expenditures  was  kept  by 
either.  They  dwelt  together  in  harmony,  and  neither  sup- 
posed that  the  relation  of  debtor  and  creditor  existed  between 
them  respecting  the  income  of  the  wife's  separate  estate.  A 
short  time  before  his  death,  the  husband  purchased,  in  the 
name  and  for  the  benefit  of  his  wife,  a  house  and  lot,  for  which 
he  paid  the  sum  of  $1,825.  This  transaction,  as  explained  by 
the  husband,  constituted  a  gift  to  the  wife  of  the  property  so 
purchased,  and  evinced  affectionate  solicitude  for  her  wel- 
fare and  comfortable  maintenance.  It  was  not  the  act  of  a 
debtor  towards  his  exacting  creditor,  and  it  was  not  consistent 
with  that  relation.  It  is  apparent  from  the  evidence  produced 
by  the  appellee  for  the  purpose  of  showing  that  this  transaction 
was  a  gift  to  her  from  her  husband  that  he  did  not  regard 
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himself  as  her  debtor  for  the  rents  of  her  separate  property 
which  he  had  received  and  used  for  their  mutual  benefit  and 
support;  nor  do  we  find  ou  this  record  any  act  or  declaration 
of  the  wife  manifesting  disapproval  of  his  appropriation  of  the 
rents,  or  indicating  a  purpose  on  her  part  to  charge  him  with 
them.  There  is  certainly  no  evidence  that  she  entertained 
«uch  a  purpose  while  he  was  living.  The  first  demand  for  an 
account  came  after  his  death,  and  it  was  then  that  she  took 
the  position  that,  as  to  the  rents  of  her  separate  property  re- 
ceived by  him  without  objection  from  her,  he  was  her  debtor, 
and  as  to  the  property  she  received  from  him,  she  was  his 
donee.  The  learned  auditor  sustained  this  position,  and  al- 
lowed her  the  rents,  less  the  expenditures  it  was  shown  the 
husband  had  made  for  repairs  and  improvements,  insurance 
and  taxes.  This  allowance  was  placed  distinctly  upon  the 
ground  that  there  was  no  express  or  direct  proof  that  she  ac- 
quiesced in  the  husband's  receipt  of  them.  But  as  we  have 
already  seen,  this  is  not  necessary.  It  sufficiently  appears 
that  she  knew  that  he  rented  the  property,  and  must  have 
known  that  he  was  paid  for  its  use.  The  circumstances 
admit  of  no  other  conclusion.  If  she  was  not  willing  that  he 
should  receive  the  rents,  she  could  easily  have  prevented  it 
by  a  notice  to  the  tenant.  Her  acquiescence  is  shown  in  her 
failure  to  do  so,  or  to  make  any  objection  to  the  husband's 
action.  It  follows  from  the  principles  already  considered  that 
a  gift  of  the  rents  to  him  was  intended  by  her,  and  that  she 
cannot  now  require  his  estate  to  account  for  them.  If  there 
are  no  other  demands  against  the  fund,  it  should  be  distributed 
to  the  widow  and  next  of  kin,  under  the  intestate  laws. 

Decree  reversed,  and  record  remitted  for  further  proceedings 
in  accordance  with  this  opinion,  the  costs  of  the  appeal  to  be 
paid  by  the  appellee.  

Husband  and  Wife  —  Presumption  wherb  Husband  Receives  and 
Uses  Wife's  Money.  — Where  a  husband  receives  and  uses  the  money  of 
bis  wife,  it  is  presumed  that  she  intended  to  give  it  to  him,  and  not  to  loaa 
it:  Beecher  v,  Wilson,  84  Va.  813;  10  Am.  St.  Rep.  883,  and  note.  A  mort- 
gage given  by  a  husband,  to  secure  the  repayment  of  a  wife's  earnings,  alleged 
to  have  been  borrowed  by  him  from  his  wife,  is  invalid:  McA/ee  r.  McJ/ee, 
28  S.  C.  189. 

Agreement  by  Wife  to  Support  Family. — Such  an  agreement  may 
be  rightfully  performed  by  her,  and  she  cannot  undo  what  has  been  done 
by  recalling  what  she  has  paid,  nor  require  the  husband  to  reimburse  her  for 
the  outlay:  Third  Nat,  Bank  v.  Gueniher,  123  N.  Y.  568,  and  note. 
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Nkoligbnob  —  Trespasser.  —  To  enable  a  trespasser  to  recorer  for  an  in* 
jury,  in  addition  to  negligence,  he  must  show  that  the  injury  was  wan* 
conly  or  intentionally  inEicted  on  him  by  the  defendant. 

Nboltoenck  —  Child  as  Trespasser.  —  A  child  of  tender  yeans  may  be  • 
trespasser  so  as  to  bar  recovery  for  his  injury  or  death,  even  though  h» 
is  so  young  that  negligence  cannot  be  imputed  to  him. 

Nkolioencb  —  Child  as  Trespasser.  —  Wiiere  a  mill-owner  maintainaa 
cable  for  hoisting  goods,  at  the  end  of  which  is  a  ball  and  hooks  for  at* 
taching  them,  and  a  boy  six  or  seven  years  of  age,  who  has  no  right  on 
the  premises,  disregarding  a  warning,  gets  upon  the  ball  while  the  cable 
is  in  motion,  with  the  intention  and  for  the  express  purpose  of  riding 
Dp  on  the  ball,  and  in  consequence  thereof  is  killed,  he  is  a  trespasser, 
and  there  can  be  no  recovery  against  the  mill-owner  for  the  injury. 

Trespass  for  negligence  resulting  in  the  death  of  plaintiff's 
Bon,  about  six  or  seven  years  of  age.  The  defendants  owned 
and  operated  a  woolen-mill,  and  maintained  an  apparatus  for 
hoisting  and  lowering  to  and  from  the  upper  floors  of  their 
building.  This  apparatus  consisted  of  a  covered  projection 
from  the  top  of  the  fifth  floor,  in  which  were  placed  a  drum 
and  a  system  of  pulleys,  from  which  a  wire  cable  descended 
to  the  ground,  being  wound  up  and  unwound  by  steam-power. 
To  keep  the  cable  taut  while  descending  without  a  load,  aa 
iron  ball  eight  or  ten  inches  in  diameter  was  fastened  at  the 
lower  end.  Below  the  ball,  hooks  were  appended  and  used 
for  attaching  the  cable  to  goods  to  be  raised  or  lowered.  The 
remaining  facts  are  stated  in  the  opinion. 

Charles  Hunsicker,  for  the  appellants. 

N.  H.  Larzelere  and  M.  M.  Gibson^  for  the  appellee. 

Green,  J.  If  the  chain  and  ball  at  the  defendants*  mill 
had  been  running  regularly  in  the  actual  business  of  raising 
or  lowering  grain  or  flour,  and  the  plaintiff's  son  had  jumped 
upon  the  ball  to  ride  up  in  the  air,  and  fallen,  it  certainly 
could  not  be  held  that  the  defendants  would  be  liable  for  the 
consequences.  They  would  have  been  in  the  lawful  prosecu- 
tion of  their  business,  with  an  apparatus  proper  for  such  uses, 
and  owing  no  duty  of  protection  to  passing  children  against 
the  consequences  of  their  reckless  acts  in  rushing  into  so  man- 
ifest a  danger.  So  if  a  boy  of  tender  years  attempts  to  climb 
upon  a  train  of  cars  while  in  active  movement,  regardless  of 
the  dangerous  results  likely  to  ensue,  and  is  injured,  he  cer- 
tainly cannot  recover  damages  from  the  company  upon  the 
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theory  that  he  cannot  be  guilty  of  contributory  negh'gence. 
If  in  the  present  case  the  chain  and  ball  had  not  been  in 
motion,  but  were  at  rest,  and  the  boy  had  jumped  upon  the 
ball  precisely  as  he  did,  and  his  act  had  set  the  chain  to  run- 
ning, and  started  the  ball  upward,  there  would  be  plausibility 
in  the  argument  for  a  recovery  that  the  boy  was  ignorant  of 
the  effect  of  his  act.  The  case  then  would  perhaps  have  come 
within  the  decision  of  this  court  in  the  case  of  Hydraulic  Works 
Co.  V.  Orry  83  Pa.  St.  332.  That  decision  was  put  expressly 
upon  the  ground  that  there  was  nothing  to  indicate  the  dan- 
gerous character  of  the  platform,  which  was  so  placed  that  it 
was  liable  at  any  moment  to  fall,  and  crush  children  beneath 
it,  like  mice  in  a  dead-fall.  In  the  case  of  Gillespie  v.  Mc- 
Gowan,  100  Pa.  St.  144,  45  Am.  Rep.  365,  we  said  that  that 
case  "  was  decided  upon  its  own  peculiar  circumstances,"  and 
we  also  said  "  it  was  not  intended  to  assert  the  doctrine  that 
a  child  cannot  be  treated  as  a  trespasser  or  wrong-doer;  and 
BO  far  as  it  appears  to  sanction  such  a  doctrine  it  must  be  con- 
sidered as  overruled."  We  also  said,  "  Hydraulic  Works  Co. 
V.  Orr,  83  Pa.  St.  332,  is  authority  only  for  its  own  facts."  We 
further  said:  "It  is  settled  by  abundant  authority  that,  to 
enable  a  trespasser  to  recover  for  an  injury,  he  must  do  more 
than  show  negligence.  It  must  appear  there  was  a  wanton  or 
intentional  injury  inflicted  on  him  by  the  owner." 

That  a  child  of  tender  years  may  be  a  trespasser,  and  be 
subject  to  the  consequences  of  his  trespass,  has  been  decided 
by  this  court  so  many  times,  and  in  so  many  varying  circum- 
stances, that  the  question  is  no  longer  open  to  discussion: 
Philadelphia  etc.  R.  R.  Co.  v.  Hummell,  44  Pa.  St.  375;  84  Am. 
Dec.  457;  Flower  v.  Pennsylvania  R.  R.  Co.,  69  Pa.  St.  210;  8 
Am.  Rep.  251;  Duffy.  Allegheny  V.  R.  R.  Co.,  91  Pa.  St.  458^ 
36  Am.  Rep.  675;  Cauley  v.  Pittsburgh  etc.  Ry  Co.,  95  Pa.  St. 
398;  40  Am.  Rep.  664;  98  Pa.  St.  498;  Hestonville  P.  Ry  Co. 
V.  Connell,  88  Pa.  St.  520;  32  Am.  Rep.  472;  Moore  v.  Penn- 
sylvania R.  R.  Co.,  99  Pa.  St.  301;  44  Am.  Rep.  106;  Baltimore 
etc.  R.  R.  Co.  V.  Schwindling,  101  Pa.  St.  258;  47  Am.  Rep.  706; 
Gillespie  v.  McGowan,  100  Pa.  St.  144;  45  Am.  Rep.  365;  Oil 
City  etc.  Bridge  Co.  v.  Jackson,  114  Pa.  St.  321;  McMullen  v» 
Pennsylvania  R.  R.  Co.,  132  Pa.  St.  107;  19  Am.  St.  Rep.  59L 

In  Cauley 'y.  Pittsburgh  etc.  R'y  Co.,  98  Pa.  St.  498,  we  held 
that  where  a  boy  seven  years  old,  who  was  playing  upon  a 
sand-car,  was  ordered  off  the  car  by  the  conductor  while  the 
car  was  moving  slowly,  and  in  getting  oflF  was  injured,  there 
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could  be  no  recovery.  When  the  case  was  first  heard  in  this 
court  (reported  in  95  Pa.  St.  398;  40  Am.  Rep.  664),  we  said: 
"  In  regard  to  the  suit  brought  for  the  child  by  his  father  as 
his  next  friend,  it  is  sufficient  to  say  that,  the  child  being  un- 
lawfully upon  the  car,  the  defendant  company  owed  it  no  duty, 
and  is  not  liable  for  the  injury."  In  Hestontille  P.  R'y  Co,  v. 
Connell,  88  Pa.  St.  520,  32  Am.  Rep.  472,  where  a  child  six 
years  and  nine  months  old  was  injured  in  attempting  to  get 
on  the  front  platform  of  a  car  while  in  motion,  we  held  there 
could  be  no  recovery.  Mr.  Justice  Gordon,  in  delivering  the 
opinion,  said:  "Nevertheless,  it  may  be  assumed  that  a  child 
old  enough  to  be  intrusted  to  run  at  large  has  wit  enough  to 
avoid  ordinary  danger,  and  so  persons  who  have  business  on 
the  streets  may  reasonably  conclude  that  such  a  one  will  not 
voluntarily  thrust  itself  under  the  feet  of  his  horses,  or  under 
the  wheels  of  his  carriage;  a  fortiori  may  they  conclude  that 
they  are  not  to  provide  against  possible  damages  that  may 
result  to  the  infant  from  its  own  willful  trespass."  In  the  case 
of  Moore  v.  Pennsylvania  R.  R.  Co.,  99  Pa.  St.  301,  44  Am. 
Rep.  106,  a  boy  of  ten  years  was  walking  along  the  track  on 
the  sleepers,  and  was  run  over  by  a  passing  train  and  killed. 
We  held  there  could  be  no  recovery,  because  he  was  a  tres- 
passer. We  said:  "The  circumstance  that  the  trespasser  in 
this  instance  was  a  boy  ten  years  of  age  cannot  affect  the 
application  of  the  rule.  The  defendants  owed  him  no  greater 
duty  than  if  he  had  been  an  adult.  They  are  not  subject  to 
an  obligation  to  take  precautions  against  any  class  of  persons 
who  may  walk  on  and  along  their  tracks."  In  Oil  City  etc. 
Bridge  Co.  v.  Jackson^  114  Pa.  St.  321,  a  boy  of  seven  years, 
while  crossing  upon  defendant's  bridge,  got  upon  a  gas-pipe 
five  inches  in  diameter,  at  a  place  where  there  was  an  open- 
ing in  the  floor,  and  while  walking  on  the  pipe  fell  into  the 
river  below  and  was  drowned.  We  held  there  could  be  no 
recovery.  Mr.  Justice  Paxson,  delivering  the  opinion,  said: 
"The  child  who  was  killed  was  not  using  it  (the  bridge)  in 
the  ordinary  way.  He  was  walking  upon  the  gas-pipe,  where 
he  ought  not  to  have  been,  and  which  was  so  dangerous  that 
his  younger  brother  remonstrated  with  him,  and  warned  him 
to  get  off.  It  is  not  necessary  to  impute  negligence  to  the 
child;  it  is  sufficient  that  he  was  injured,  not  as  the  result  of 
the  use  of  the  bridge,  but  as  the  consequence  of  his  venturing 
in  his  childish  recklessness  where  no  one,  child  or  adult  had 
any  business  to  be." 
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These  principles  are  precisely  applicable  to  the  present  case. 
The  chain  and  ball  were  not  at  rest;  they  were  in  actual 
motion;  and  the  boy,  fully  knowing  that,  and  intending  to  do- 
exactly  what  he  did  do,  jumped  upon  the  ball  for  the  very 
purpose  of  riding  upward  on  it.  The  boy  who  was  with  him,^ 
and  who  testified  for  the  plaintiff,  said:  "The  ball  was  down. 
When  both  of  us  met,  he  said:  'Hello,  Kinney;  I  bet  I  can 
go  up  higher  on  the  ball  than  you.'  I  told  hira  he  had  bet- 
ter not,  —  he  would  fall.  I  did  not  hear  him  say  anything 
then.  He  got  on  the  ball,  and  sat  on  the  ball,  and  held  the 
chain.  Then,  when  he  was  going  up,  he  tried  to  get  down. 
He  got  down  from  the  ball,  and  the  hook  catched  him,  —  I 
think  that  the  hook  catched  him,  —  and  then,  when  he  wa& 
going  up  higher,  the  hook  gave  way  when  he  was  going  up. 
Then  he  hung  with  his  hands  on  the  ball.  Then  Tom  Mc- 
Cormick  came  out  of  the  door  of  the  mill,  and  when  he  saw 
the  boy  going  up,  he  ran  to  leave  the  ball  down.  Then  the 
boy  fell  before  he  had  time." 

It  is  thus  fully  proved  by  the  plaintiff,  and  not  contra- 
dieted,  that  the  boy  got  upon  the  ball  for  the  express  purpose 
of  riding  up  on  it,  and  notwithstanding  his  companion  warned 
him  not  to  do  it,  saying  he  might  fall.  His  death  was  caused 
solely  by  his  own  rash  and  reckless  act,  while  in  a  place 
where  he  had  not  the  least  right  to  be.  Of  course  he  was  a 
trespasser  in  every  sense  of  the  word.  The  ball  and  chain 
were  not  used  for  any  purpose  of  conveying  persons  up  or 
down,  and  the  case  is  therefore  stronger  than  either  Cauley  v. 
Pittsburgh  etc.  Ky  Co.,  98  Pa.  St.  498,  or  Hestonville  R'y  Co. 
V.  Connell,  88  Pa.  St.  520;  32  Am.  Rep.  472.  We  can  see  no 
reason  why  the  principle  of  those  cases  is  not  strictly  appli- 
cable to  this,  only  in  a  greater  degree.  And  the  doctrine  of 
Baltimore  etc.  R.  R.  Co.  v.  Schwindling,  101  Pa.  St.  258,  47 
Am.  Rep.  706,  Philadelphia  etc.  R.  R.  Co.  v.  Hummell,  44  Pa. 
St.  375,  84  Am.  Dec.  457,  and  Oil  City  etc.  Bridge  Co.  v.  Jack- 
son, 114  Pa.  St.  321,  that  the  boy  was  in  a  place  where  he 
had  no  right  to  be,  and  where  he  was  not  entitled  to  any  pro- 
tection from  the  defendants  against  his  own  reckless  trespass, 
is,  if  anything,  still  more  applicable.  In  the  Oil  City  bridge 
case,  the  boy  had  a  right  to  be  on  the  bridge  for  the  purpose 
of  crossing  it,  and  in  the  Schwindling  case  the  boy  was  not 
necessarily  a  trespasser  by  being  on  the  platform;  but  here 
the  trespass  was  absolute  and  very  gross.  There  was  no  right 
or  justification,  or  excuse  of  any  kind,  for  the  presence  of  the 
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boy,  or  of  any  other  person,  on  the  ball,  for  any  purpose  what- 
ever, much  less  for  the  purpose  of  riding  on  it.  In  point  of 
fact,  the  ball  and  chain  had  been  in  use  for  hoisting  up  ma- 
terial  until  almost  the  moment  of  the  accident.  One  of  the 
men  was  still  in  the  mill.  A  number  of  the  defendants'  hands 
testified  that  the  ball  was  stopped,  and  hung  up  out  of  reach, 
but  in  some  way  they  could  not  account  for,  it  had  got  in 
motion  again,  showing  that  the  ball  was  not  carelessly  left 
dangling  and  in  a  condition  to  move.  In  this  momentary 
interval,  it  happened  that  the  plaintiff's  eon  came  along  and 
jumped  upon  it.  Upon  the  whole  case,  we  think  the  defend- 
ants' first  and  second  points  should  have  been  affirmed. 
Judgment  reversed. 

NEOLiaENOK  —  Trespassers.  —  People  who  stray  about  the  premises  of 
others  mast  look  out  for  dangerous  or  unsafe  places,  or  themselves  suffer 
the  consequences:  Bedell  v.  Berkey,  76  Mich.  435;  15  Am.  St.  Bep.  370,  and 
note. 

Negligbnck  —  LiABiLrrT  tob,  to  an  Injant  Trespasser.  —  If  an  infant 
had  sufficient  capacity  to  know  the  distinction  between  {j^ood  and  evil,  ho 
would  be  responsible  for  his  conduct;  and  if  he  did  not,  there  might  be  a  re- 
covery: Rhoden  ▼.  Georgia  R.  R.  etc.  Co.,  84  Ga.  320;  20  Am.  St.  Rep.  362, 
and  note.  For  a  full  discussion  of  liability  to  infant  trespassers  for  negli" 
gence,  see  extended  note  to  Westbrook  r.  Mobile  etc  S.  R,  Ca,  14  Am.  St. 
Rep.  690-596. 
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[141  Pbnksylvania  Statb,  10] 

Insttrancb  —  Waiver  by  Assured  —  Option  to  Pay  Loss  or  Rebuild.  — 
Where,  under  a  policy  of  fire  insurance,  the  insurer  has  the  option  to 
rebuild  or  pay  the  loss  within  thirty  days  after  completion  of  proofs 
thereof,  and  after  receiving  such  proofs  asks  for  and  obtains  additional 
and  corrected  proofs,  without  objection  on  the  part  of  the  insured,  the 
latter  thereby  waives  the  right  to  maintain  that  his  original  proofs  were 
complete. 

Notice  of  an  Election  to  Rebuild,  given  to  the  insured  within  proper 
time  after  the  corrected  proofs  were  received,  is  a  defense  to  an  action 
to  recover  the  amount  of  loss,  on  the  ground  that  the  original  proofs 
were  complete,  and  that  the  option  had  expired  before  notice  to  rebuUd 
was  given. 

Insurance  —  Necessity  for  Magistrate's  Certificate  of  Loss. — Aeon, 
dition  in  a  policy  of  fire  insurance  requiring  the  assured  to  procure  of 
the  nearest  magistrate,  notary  public,  or  other  officer  a  certificate  that 
the  loss  was  sustained  without  fraud  is  binding  upon  the  insured,  an« 
less  waived  by  the  insurer. 
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E.  N.  Willardf  Everett  Warren^  and  C.  E.  Mumford,  for  the 
appellant. 

George  S.  Purdy,  for  the  appellee. 

Paxson,  C.  J.  The  policy  of  insurance  on  which  this  suit 
was  brought  in  the  court  below  gave  the  defendant  company 
the  option  to  rebuild,  or  pay  the  amount  of  loss  sustained,  in 
case  the  property  insured  was  destroyed  by  fire.  The  learned 
judge  below  conceded  its  right  of  option,  but  left  it  to  the  jury 
to  find  whether  the  company  had  lost  its  right  by  its  delay 
in  exercising  it.  The  jury  found  the  delay,  and  if  there  was 
evidence  upon  this  point  sufficient  to  submit,  the  verdict  must 
stand. 

I  do  not  understand  the  facts  to  be  disputed.  Those  that 
are  important  are  substantially  as  follows:  The  proofs  of  loss 
were  forwarded  to  the  adjuster  about  December  2d,  and  were 
received  by  him  two  days  thereafter.  On  December  5th  they 
were  returned  to  the  plaintiflF,  who  sent  them  to  the  company, 
with  the  corrections  asked  for,  on  the  30th  of  January.  I 
find  no  contradiction  of  this  testimony,  and  one  of  the  papers 
which  made  up  the  corrections  bears  that  date.  They  were 
received  by  Mr.  Fellows,  the  adjuster,  on  February  1st.  On 
February  28, 1890,  the  company  served  notice  on  the  plaintifif 
of  its  intention  to  rebuild,  and  called  upon  him,  under  the 
terms  of  the  policy,  to  furnish  plans  and  specifications  for 
that  purpose.  The  plans  and  specifications  were  furnished, 
but  the  plaintiff  alleged  that  the  option  of  the  company  had 
not  been  exercised  in  time,  and  brought  this  suit,  not  upon 
a  contract  to  rebuild,  but  for  the  loss  under  the  policy. 

I  do  not  understand  the  ruling  of  the  court  below,  or  the 
argument  of  plaintifi''s  counsel,  to  be  based  upon  a  denial  of 
any  of  the  foregoing  facts.  On  the  contrary,  it  is  assumed 
that  the  original  proofs  of  loss  were  complete,  and  a  full  com- 
pliance with  the  conditions  of  the  policy;  that  the  additional 
proofs  required  by  the  company  were  unreasonable;  and  that 
the  time  limited  for  the  option  of  the  company  commenced  to 
run  not  later  than  December  5th.  If  they  are  right  in  this, 
the  company  has  no  defense. 

There  would  have  been  more  force  in  this  position  had  the 
plaintiff  elected  to  stand  upon  his  original  proofs.  He  did 
not  do  so,  but  proceeded  to  furnish  the  additional  matters  re- 
quired. Granted  that  as  to  any  of  these  matters  he  had  a 
right  to  decline  further  information,  he  waived  such  right  by 
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furnishing  it.  We  have  repeatedly  held  that  insurance  com- 
panies may  waive  the  benefit  of  provisions  in  their  policies  by 
this  course  of  dealing,  and  it  is  only  fair  that  we  should  hold 
the  assured  to  the  same  rule.  The  company,  by  the  terms  of 
its  policy,  had  thirty  days  within  which  to  exercise  its  option, 
after  the  completion  of  the  proofs  of  loss.  The  proofs  cannot 
be  said  to  have  been  completed  until  the  30th  of  January, 
This  conclusively  appears  from  the  act  of  the  plaintiff  him- 
self. Had  he  notified  the  company  in  December  that  he  re- 
garded his  proofs  as  complete  and  would  furnish  no  other,  the 
company  would  not  have  been  misled,  but  would  have  been 
put  to  its  option,  assuming  that  the  proofs  were  suflBcient. 

We  have  not  entered  into  the  details  of  the  proofs  of  loss,, 
for  the  reason  that  we  do  not  consider  it  necessary,  under  our 
view  of  the  case.  There  is  one  matter,  however,  to  which  we 
will  refer.  It  is  not  absolutely  necessary  to  our  decision,  yet 
it  is  fairly  raised  and  assigned  as  error.  We  do  so,  that  the 
profession  may  not  be  misled. 

The  third  assignment  alleges  that  the  court  erred  in  the  fol- 
lowing portion  of  its  charge:  "  So  far  as  the  certificate  of  the 
magistrate  is  concerned,  we  are  inclined,  gentlemen,  to  relieve 
you  of  all  consideration  of  that  question.  We  think,  in  the 
case  that  has  been  presented  to  us  here,  in  109  Pennsylvania 
State,  the  supreme  court  have  intended  to  say  —  we  understand 
them  to  say — that  no  insurance  company  has  the  right  to  re-^ 
quire  the  production  of  such  a  certificate  from  a  magistrate  or 
a  notary  public.  We  hope  they  have  meant  to  say  this;  for, 
although  this  in  former  years  was  held  to  be  a  condition  prece- 
dent to  recovery,  it  required  sometimes  of  an  insured  that 
which  was  impossible  for  him  to  render,  and  no  insurance  com- 
pany has  any  power  over  a  magistrate  or  notary  public  to  re- 
quire him  to  render  such  certificate.  We  think,  so  far  as  that 
certificate  is  concerned,  that  the  proofs  of  loss  were  suflBcient." 

The  case  above  referred  to  by  the  learned  judge  was  Uni- 
versal F.  Ins.  Co.  V.  Blocky  109  Pa.  St.  535.  The  precise  lan- 
guage in  the  opinion  of  the  court  in  that  case  is  as  follows: 
"  The  company  had  no  right  to  require  a  public  officer  to  act 
in  the  adjustment  of  its  risks,  and  the  neglect  of  the  assured 
to  even  ask  a  certificate  from  that  officer  would  have  been  no 
default."  If  the  learned  judge  below  was  misled  by  the  fore- 
going, he  has  the  consolation  of  knowing  that  the  writer  was 
equally  misled  in  the  recent  case  of  Davis  Shoe  Co.  v.  Kittan^ 
ning  Ins.  Co.,  138  Pa.  St.  73,  21  Am.  St.  Rep.  904,  where  he 
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adopted  the  language  referred  to,  without  much  reflection,  and 
in  the  stress  of  business.  Fortunately,  whether  right  or  wrong, 
it  has  done  no  injury,  as  each  of  those  cases  was  decided  upon 
other  sufficient  grounds,  and  the  remark  may  be  regarded  as 
dictum.  The  present  seems  a  fitting  time  to  examine  the 
question,  and  see  if  the  dictum  is  law.  If  not,  it  is  our  plain 
duty,  as  it  is  our  pleasure,  to  say  so  promptly. 

We  do  not  think  it  was  error  to  say  that  an  insurance  com- 
pany "  had  no  right  to  require  a  public  officer  to  act  in  the 
adjustment  of  its  risks."  No  such  officer  could  be  compelled 
to  do  so.  This  is  plain  enough.  It  does  not  follow  that  the 
parties  to  a  policy  of  insurance  may  not  contract  that  the  in- 
sured shall  procure  a  certificate  from  the  nearest  magistrate, 
notary,  or  other  officer.  Such  contract  is  not  forbidden  by  any 
law  or  rule  of  public  policy.  It  may  be  a  foolish  contract  on 
the  part  of  the  assured,  but  we  do  not  reform  men's  contracts 
because  of  their  folly.  In  the  case  in  hand,  the  plaintiflf  did 
not  complain  of  this  clause;  on  the  contrary,  he  complied 
with  it.  While  the  right  of  a  company  to  compel  a  public 
officer  to  adjust  its  loss  cannot  be  successfully  claimed,  yet, 
where  such  a  clause  exists  in  a  policy  by  the  agreement  of 
the  parties,  we  are  not  prepared  to  adopt  the  expression  in 
Universal  F.  Ins.  Co.  v.  Block,  109  Pa.  St.  535,  that  "  the 
neglect  of  the  assured  to  even  ask  a  certificate  from  that  offi- 
cer would  have  been  no  default."  We  are  not  dealing  with 
the  case  of  an  attempt  on  the  part  of  the  assured  to  obtain 
such  a  certificate,  and  the  refusal  of  the  officer  to  give  it. 

This  is  not  a  new  question,  and  we  are  therefore  spared  an 
extended  discussion  of  it.  It  is  sufficient  to  refer  to  the  au- 
thorities. In  2  Phillips  on  Insurance,  472,  the  rule  is  thus 
stated:  "Fire  policies  generally  have  a  provision  that  the 
assured  shall  produce  certain  certificates  respecting  the  loss, 
which  vary  considerably,  as  will  appear  from  the  instances 
to  be  given.  It  is,  like  all  express  conditions,  always  to  be 
complied  with,  unless  the  right  to  demand  the  certificate  is 
expressly  or  impliedly  waived  by  the  insurers."  This,  I  be- 
lieve, is  the  rule  in  all  the  best  books  on  insurance;  it  is  cer- 
tainly so  in  Flanders  on  Insurance,  2d  ed.,  586,  and  in  Wood 
on  Insurance,  710.  It  was  also  declared  in  the  court  of 
king's  bench,  by  Lord  Kenyon,  C.  J.,  nearly  a  century  ago, 
in  Worsley  v.  Wood,  6  Term  Rep.  710,  and  has  continued  to 
be  the  law  of  England  to  this  day.  In  Columbia  Ins.  Co.  v. 
Lawrence,   2   Pet.    25,    Chief   Justice   Marshall   sustained   a 
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similar  provision,  and  when  the  same  case  came  before  the 
same  court  seven  years  later,  the  principle  was  aflBrmed  by 
Mr.  Justice  Story:  See  Columbia  Ins.  Co.  v.  Lawrence^  10  Pet. 
607.  The  doctrine  was  squarely  affirmed  in  Gilligan  v.  Com- 
mercial Fire  Ins.  Co.,  87  N.  Y.  626;  Johnson  v.  Phoenix  Ins, 
Co.,  112  Mass.  49;  17  Am.  Rep.  65;  Daniels  v.  Equitable  Fire 
Ins.  Co.,  50  Conn.  551.  In  our  own  cases  of  Commonwealth 
Ins.  Co.  V.  Sennett,  41  Pa.  St.  161,  and  Mueller  v.  South  Side 
Fire  Ins.  Co.,  87  Pa.  St.  399,  the  same  rule  is  recognized,  and 
in  the  former  case  the  opinion  of  Lord  Kenyon  in  Worsley  v. 
Wood,  6  Term  Rep.  710,  is  referred  to  with  approval.  The 
only  cases  cited  against  this  overwhelming  weight  of  author- 
ity were  Universal  Fire  Ins.  Co.  v.  Block,  109  Pa.  St.  535,  and 
Davis  Shoe  Co.  v.  Kittanning  Ins.  Co.,  138  Pa.  St.  73;  21  Am. 
St.  Rep.  904.  The  dictum  of  those  cases  must  give  way  before 
such  an  unbroken  line  of  decisions. 

The  moral  to  be  drawn  from  this  is,  that  in  every  instance 
it  is  wise  to  study  a  case  with  sufficient  care  to  ascertain  the 
very  point  decided,  and  not  place  too  much  reliance  upon 
the  illustrations  of  the  judge  who  writes  the  opinion.  They 
are  sometimes  drawn  hastily  from  the  means  conveniently  at 
hand,  and  necessarily,  in  our  great  pressure  of  business, 
without  the  examination  and  reflection  which  we  give  to  the 
question  decided.  I  may  be  allowed  to  point  this  moral,  for 
the  reason  that  it  is,  in  part  at  least,  pointed  at  myself. 

It  was  urged  on  behalf  of  the  plaintiff  that  the  defendant 
company  merely  announced  its  election  to  rebuild,  and  has 
not  in  point  of  fact  done  so,  nor  has  it  attempted  to  do  so- 
The  answer  to  this  is,  that  its  right  to  rebuild  was  denied  by 
the  plaintiff,  and  such  denial  promptly  followed  by  a  suit. 
The  company  could  not  be  required  to  pay  and  rebuild  also. 

Our  conclusion  is,  that  the  option  to  rebuild  was  exercised 
in  time,  and  that  this  suit  cannot  be  sustained. 

Judgment  reversed.  

Insurance  —  Cbrtipicatb  of  Maoistbatb  —  Nbcessitt  tor  —  Stmr- 
CIENCY  AND  Watv^er  OF.  —  Policies  of  fire  insurance  generally  contain  a 
condition  to  the  effect  that  the  insured,  in  case  of  loss,  shall  procure  the  cer- 
tificate of  the  nearest  magistrate,  notary  public,  or  some  other  o£5cer,  not 
concerned  in  the  loss,  or  related  to  the  insured  or  sufferer,  that  he  is  ac- 
quainted with  the  character  and  circumstances  of  the  person  insured,  and 
knows  or  believes  that  be  honestly,  and  by  misfortune,  and  without  fraud, 
has  sustained  by  fire  loss  or  damage  to  the  amount  stated  in  the  certificate, 
and  that  until  such  certificate  is  produced  the  loss  shall  not  be  deemed  pay- 
able.    The  effect  of  the  insertion  of  such  a  stipulation  in  the  policy  is  to 
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«iake  compliance  with  it  a  condition  precedent  to  recovery,  unless  a  waiver 
on  the  part  of  the  insurer  is  shown:  Columbia  Irvi.  Co.  v.  Lawrence,  10 
Pet.  507;  Central  City  Ins.  Co.  v.  Oates,  86  Ala.  558;  Leigh  v.  Springjield 
tie.  Lis.  Co.,  37  Mo.  App.  542;  Edgerly  v.  Farmera  Ins.  Co.,  43  Iowa,  587; 
Johnson  v.  Phoenix  Ins.  Co.,  112  Maas.  49;  17  Am.  Rep.  65;  Roumage  v. 
Mechanics'  Fire  Ins.  Co.,  13  N.  J.  L.  110;  Noonan  v.  Hartford  Fire  Ins.  Co., 
•21  Mo.  81;  Leadhetter  v.  jEtna  Ins.  Co.,  13  Me.  265;  29  Am.  Dec  505; 
Daniels  v.  Equitable  Fire  Ins.  Co.,  50  Conn.  551.  These  cases  maintain  that 
a  strict  compliance  with  the  condition  is  essential  to  a  recovery,  and  that 
the  refusal  of  the  nearest  magistrate,  notary,  or  officer  to  make  and  execute 
the  certificate  will  not  excuse  performance  on  the  part  of  the  assured.  The 
rule  is  deduced  from  Worsley  v.  Wood,  6  Term  Rep.  710,  where  the  reasons 
given  for  the  decision  were,  that  the  insurer,  in  order  to  protect  himself 
against  fraud,  had  the  right  to  say,  and  by  the  terms  of  the  policy  had  said, 
that  he  would  pay  no  loss  except  upon  the  certificate  of  the  person  speci- 
iied;  that  the  assured,  by  accepting  the  policy,  assented  to  the  condition, 
and  came  within  the  rule  by  which  one  who  engages  for  the  act  of  a  stranger 
must  procure  the  act  to  be  done,  and  the  refusal  of  the  stranger,  without 
the  interference  of  the  other  party,  is  no  excuse. 

In  Johnson  V.  Pluxnix  Ins.  Co.,  112  Mass.  52,  17  Am.  Rep.  65,  the  court 
said:  "  At  the  trial  of  the  present  case,  it  was  admitted  that  the  plaintiff 
did  not  furnish  the  certificate  required  by  the  policy,  and  there  was  no  evi- 
<lence  that  the  defendant  did  anything  to  prevent  his  getting  a  certificate, 
or  to  waive  the  want  of  one.  His  application  in  good  faith  to  the  proper 
magistrate  for  the  requisite  certificate  could  not  enable  him  to  maintain  the 
action;  for  the  condition  precedent  to  the  right  to  sue  was,  not  that  he 
should  use  his  best  efibrts  to  procure,  but  that  he  should  procure,  the  certifi- 
cate. He  has  not  therefore  proved  the  case  upon  which  the  defendant  prom- 
ised to  indemnify  him."  To  the  same  effect  is  Leadhetter  v.  jEtna  Ins.  Co., 
13  Me.  265;  29  Am.  Dec.  505.  Such  a  clause  in  the  policy  does  not  require 
a  strict,  literal  compliance,  more  than  a  condition  in  an  ordinary  contract: 
Turley  v.  North  Am.  F.  Ins.  Co.,  25  Wend.  374.  Still,  a  certificate  from  any 
other  than  the  nearest  qualified  officer  is  not  a  compliance,  when  the  nearest 
not  only  does  not  refuse  to  act,  but  actually  gives  a  certificate  different 
■from  that  required:  Noonan  v.  Hartford  F.  Ins.  Co.,  21  Mo.  81. 

VVliile  the  refusal  of  the  nearest  magistrate  to  give  the  certificate  will  not 
dispense  with  the  necessity  of  furnishing  one,  still,  his  capricious  refusal  will 
not  prevent  a  recovery,  if  the  certificate  of  another  magistrate  is  obtained: 
Leigh  v.  Springfield  etc.  Ins.  Co.,  37  Mo.  App.  542. 

When  the  nearest  officer  certifies  to  the  other  necessary  facts,  and  then 
refuses  to  certify  the  amount  of  loss  on  the  ground  of  his  ignorance  thereof, 
this  is  not  a  compliance  by  the  assured  with  a  condition  in  the  policy  re- 
quiring a  certificate  of  the  amount  of  loss.  Such  stipulation  is  a  condition 
precedent  to  recovery,  and  recovery  cannot  be  had  without  a  strict  compli- 
ance: Roumage  v.  Mechanics'  F.  Ins.  Co.,  13  N.J.  L.  110. 

The  certificate  of  loss  need  not  be  in  the  precise  words  of  the  policy.  If 
it  means  the  same  thing,  it  is  sufficient.  Hence  when  the  condition  re- 
quires that  the  magistrate  shall  state  in  his  certificate  that  he  is  acquainted 
with  the  character  and  circumstances  of  the  insured,  and  that,  having  in- 
vestigated the  circumstances  of  the  loss,  he  believes  that  the  insured  has 
sustained  loss  to  the  amount  mentioned  in  the  certificate,  and  such  certifi- 
cate, after  reciting  the  other  necessary  facts,  recites  that  the  insured  has  sus- 
tained loss  to  the  amount  of  the  buildings  mentioned  in  the  account  loss  of 
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the  assured,  such  certificate  is  a  sufficient  compliance  vfiih  the  term*  of' 
the  condition:  ^tna  F.  Ins.  Co.  v.  Tyler,  16  Wend.  385;  30  Am.  Dec  90;. 
Lockioood  V.  Middlesex  etc  Ins.  Co.,  47  Conn.  553. 

Where  the  issue  is  raised  that  it  is  a  badge  of  fraud  that  the  insured  did- 
not  furnish  from  the  nearest  magistrate  a  certificate  of  his  loss,  but  fur- 
nished the  certificates  of  other  magistrates  near  by,  the  certificate  of  the 
nearest  magistrate,  reciting  that  he  had  examined  into  the  loss,  and  believed 
it  bona  fide  a  total  loss  of  goods,  but  had  not  had  time  to  examine  as  to  the 
exact  amount  of  the  loss,  is  admissible,  though  not  a  compliance  with  the 
policy,  in  failing  to  state  the  amount  of  the  loss:  Petersburgh  Ins.  Co,  v, 
Manhattan  Ins.  Co.,  66  Ga.  446. 

Where  the  policy  requires  that  the  insured  must  furnish  with  his  proof*- 
of  loss  a  certificate  of  the  value  of  such  loss,  but  does  not  make  the  certifi- 
cate an  award,  or  stipulate  that  the  insured  shall  be  bound  by  his  estimate, 
a  statement  by  the  insured  in  his  proof  of  loss,  fixing  the  amount  at  a  cer- 
tain sum,  while  the  certificate  of  the  magistrate,  which  formed  part  of  such 
proof,  states  the  loss  to  be  a  less  sum,  will  not  limit  a  recovery  to  the  amount 
stated  in  the  certificate,  but  the  insured  may  establish  the  true  amount  of 
his  loss  by  witnesses:  Birmngliam  F.  Ins.  Co.  v.  Pulver,  126  111.  329;  9  Am. 
St.  Rep.  598. 

As  to  what  is  a  compliance  with  the  condition  that  the  nearest  magistrate 
or  notary  must  certify  to  the  loss,  the  rule  was  laid  down  at  an  early  date 
that  in  determining  the  contiguity  of  the  magistrate  or  notary  to  the  plac© 
of  the  fire,  the  place  of  his  business,  and  not  his  residence,  will  be  regarded, 
and  a  nice  calculation  of  distances  will  not  be  gone  into  to  ascertain  tho 
nearest  officer  who  might  have  given  the  certificate.     The  proximity  of  such 
officer  to  the  place  of  the  fire  is  all  that  can  be  required:  Ttirley  v.  North 
Am,  F.  Ins.  Co.,  25  Wend,  374.     This  rule  has  been  uniformly  followed,  and 
the  reason  therefor  is  given  in  Williams  v.  Niagara  F.  Ins.  Co,,  60  Iowa, 
661-565,  to  be,  that  "the  provision  in  the  policy  that  the  certificate  therein 
required  must  be  given  by  the  nearest  magistrate  or  notary  public  was, 
without  serious  doubt,  inserted  for  the  purpose  of  preventing  the  insured 
from    selecting  the  officer  to   perform  such  duty.     While  this  is    so,  the 
provision  must  have  a  reasonable,  instead  of  a  literal,  construction.     It  does 
not,  we  think,  require  that  the  distance  should  be  determined  by  the  exten- 
sion of  a  straight  line,  or  that  a  surveyor  should  be  called  in  and  an  exact 
measurement  taken.     Nor  is  it  required  that  the  assured  should  cross  lots. 
In  the  absence  of  bad  faith  on  the  part  of  the  assured  in  selecting  the  officer, 
nice  distinctions  as  to  the  distance  should  not  be  indulged."    So  in  German- 
American  Ins.  Co.  V.  Etherton,  25  Neb.  605-510,  it  was  said  that  "upon  that 
subject  we  need  only  say  that,  in  our  opinion,  it  was  not  necessary  that  a. 
careful  and  correct  measurement  of  distances  should  be  made  for  the  pur- 
pose of  ascertaining  the  nearest  officer  qualified  to  make  the  certificate.** 
Again,  in  Ame:rican  Central  Ins.  Co.  v.  Rothchild,  82  111.  167,  the  court  said: 
"  We  will  enter  into  no  calculation  to  ascertain  whether  the  office  or  resi- 
dence of  the  officer  who  made  the  certificate  of  loss  as  required  by  the  ninth 
condition  of  the  policy  was  a  few  feet  nearer  or  more  distant  from  the  exact 
point  where  the  fire  occurred,  than  that  of  another  notary  or  justice.     It  is 
sufficient  if  it  appears  the  certificate  was  made  by  an  officer  of  the  character 
designated  residing  in  the  same  locality.     That  is  all  thia  condition  in  the 
policy  requires,  when  given  a  common-sense  construction.     Where  there  are 
several  officers  residing  in  the  same  immediate  neighborhood,  all  of  whom 
are  competent  to  make  the  certificate  of  loss,  that  of  either  of  them  will  b»- 
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«  suflScient  compliance  with  the  condition  of  the  policy,  and  a  distance  of 
a  few  yards  more  or  less  from  the  scene  of  the  fire  will  not  be  regarded  as  a 
matter  of  any  importance  whatever."  Several  decisions,  however,  seem  to 
conflict  somewhat  with  this  rule,  although  in  them  no  fine  distinctions  aa 
to  distance  was  sought  to  be  drawn. 

They  maintain  that,  under  such  requirement,  the  certificate  of  the  nearest 
officer  of  the  classes  named,  whether  magistrate  or  notary,  is  necessary,  and 
that  the  certificate  of  the  nearest  magistrate,  if  a  notary  is  nearer,  is  insuffi* 
cient,  and  not  a  compliance  with  the  condition:  Williama  v.  Queens  Ins.  Co., 
39  Fed.  Rep.  167;  GiUtgan  v.  Commercial  F.  Ins.  Co.,  20  Hun,  93;  87  N.  Y. 
€26.  Where  the  certificate  of  the  magistrate  who  lived  nearest  the  place  of 
the  fire,  and  who  stated  therein  that  he  was  not  competent  to  appraise  a  por- 
tion of  the  property  destroyed,  was  ofi'ered  in  evidence,  and  on  objection 
another  was  offered,  given  by  a  magistrate  whose  residence  was  more  dis- 
tant, but  whose  oflSce  or  place  of  business  was  nearer,  than  that  of  the  other 
magistrate,  and  containing  a  compliance  with  all  the  stipulations  of  the 
policy,  it  was  decided  that  the  second  certificate  ofl^ered  was  admissible,  and 
a  compliance  with  the  policy,  and  that  in  construing  such  condition  fine  dis- 
tinctions would  not  be  drawn  as  to  distance,  in  order  to  enable  the  insurer  to 
escape  obligation  on  his  valid  contract  through  mere  technicalities:  Agricul- 
tural Ins.  Co.  V.  Bemiller,  70  Md.  400.  Or  where  it  appears  that  the  nearest 
notary  refused  to  act,  on  the  ground  that  he  was  employed  by  the  insurance 
-company  in  ascertaining  the  facts  and  taking  affidavits  concerning  the  fire, 
the  insured  is  relieved  of  the  necessity  of  obtaining  his  certificate,  and  need 
mot  inform  the  insurer  of  the  reason  for  obtaining  the  certificate  of  another 
motary:  Noone  v.  Transatlantic  F.  Ins.  Co.,  88  Cal.  152. 

In  this  connection  it  may  be  stated  that  a  notary  public  is  not  a  magistrate 
witiiin  the  meaning  of  a  policy  requiring  a  certificate  of  loss  by  a  "  magis- 
trate nearest  the  place  of  fire  ":  Cayon  v.  Dwelling  House  Ins.  Co.,  68  Wis.  510; 
and  that,  under  a  statute  in  Maine,  a  condition  in  the  policy  requiring  such 
certificate  is  void:  Bailey  v.  Hope  Ins.  Co.,  56  Me.  474. 

A  condition  in  a  policy  that  the  nearest  magistrate,  notary,  or  other  oflS- 
cer,  not  interested  in  the  loss,  nor  related  to  the  assured,  must  certify  to  the 
loss  is  only  intended  to  secure  an  impartial  arbitrator  between  the  parties, 
—  one  who  will  neither  gain  nor  lose,  directly  or  indirectly,  by  the  determi- 
nation of  their  rights  and  obligations  in  respect  to  the  loss.  Consequently, 
in  an  action  on  such  a  policy,  where  it  appeared  that  the  nearest  magistrate 
owned  and  occupied,  as  a  residence  and  store,  a  building  adjoining  the  prem- 
ises burned,  that  he  had  no  insurance  on  his  property  which  was  injured  as 
a  direct  result  of  the  fire,  and  that  he  had  made  complaint  before  a  magis- 
trate charging  the  insured  with  having  set  the  fire,  it  was  held  that  as  his 
certificate  as  required  by  the  policy  would  be  almost  conclusive  against  his 
right  to  recover  his  loss  as  against  the  insured,  he  was  interested  in  the  loss 
within  the  meaning  of  the  policy,  and  that  the  certificate  of  the  next  near- 
est qualified  officer  was  a  sufficient  compliance  with  the  condition  in  the 
policy:  Wright  v.  Hartford  F.  Ins.  Co.,  36  Wis.  522.  So  where  the  nearest 
•qualified  officer  is  a  mortgage  creditor  of  the  insured,  and  refuses  to  make 
the  certificate,  the  certificate  of  the  next  nearest  is  a  sufficient  compliance 
-with  such  condition:  Smith  v.  Home  Ins.  Co.,  47  Hun,  30.  Such  a  condition 
in  a  policy  means  that  the  certifying  magistrate  must  not  be  concerned  in 
the  loss  by  reason  of  having  an  interest  in  the  property  insured,  or  in  the 
|)olicy  as  security  for  a  debt  to  him,  and  does  not  disqualify  a  magistrate 
<Crom  acting  who  is  a  general  creditor  of  the  assured:  DaUiver  v.  St.  Joseph 
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tte.  In*  Co.,  131  Mass.  39.  The  certificate  of  the  magistrate  need  not  state 
upon  its  face  that  he  is  not  related  to  the  insured,  nor  interested  in  the  loss, 
although  such  must  be  the  fact:  Erwin  r.  Springfield  etc  Ins.  Co.,  24  Mo. 
App.  145;  and  the  statement  therein  that  he  is  not  related  is  sufficient  until 
the  insurer  establishes  to  the  contrary:  Cornell  v.  Le  Roy,  9  Wend.  163. 

Waiver.  —  When  the  policy  requires  the  production  of  the  certificate  of 
an  officer  before  the  loss  is  payable,  and  no  word  or  act  has  been  done  by  the 
insurer  to  mislead  the  insured  or  throw  him  off  his  guard,  mere  silence  does 
not  create  the  inference  of  a  waiver  of  this  condition:  Mueller  t.  South  Side 
Ins.  Co.,  87  Fa.  St.  399.  Nor  does  such  waiver  result  from  the  fact  that  the 
assurer,  after  receiving  a  certificate  which  is  not  in  compliance  with  the  con- 
dition, enters  upon  an  investigation  as  to  the  extent  of  the  loss,  without  im- 
mediately objecting  to  the  certificate,  and  offers  to  pay  a  certain  amount: 
Noonan  v.  Hartford  F.  Ins.  Co.,  21  Mo.  81.  The  production  of  the  certificate 
is  not  waived  by  the  insurer's  agent  receiving  proofs  of  loss  without  objec- 
tion to  the  omission  of  the  certificate,  in  the  absence  of  proof  of  authority 
in  the  agent  to  make  such  waiver.  In  one  case  it  was  held  that  the  produc- 
tion of  the  certificate  was  not  waived  by  the  insurer  objecting  to  pay  the 
loss  on  other  grounds,  nor  by  the  fact  that  proofs  of  loss  have  been  in  his 
hands  for  two  years,  without  calling  the  attention  of  the  assured  to  the  ab- 
sence and  want  of  the  certificate:  Daniels  v.  Equitable  Ins.  Co.,  60  Conn.  551. 
Again,  the  mere  delay  of  the  insurer  of  thirty -seven  days  before  requiring 
the  certificate  is  not  a  waiver  thereof,  when  the  policy  is  not  payable  until 
sixty  days  after  proofs  of  loss  are  received,  and  the  assured  does  not  claim 
that  the  delay  prevented  him  from  obtaining  the  certificate  so  as  to  begin 
suit  at  the  expiration  of  that  time,  or  that  any  other  injury  was  caused 
by  the  delay:  Williams  v.  Queen's  Ins.  Co.,  39  Fed.  Rep.  167.  On  the  other 
hand,  the  retention  by  the  assurer,  until  the  time  of  suit,  without  objection, 
of  proofs  of  loss,  otherwise  proper,  and  accompanied  by  the  certificate  of  a 
notary,  instead  of  a  magistrate,  as  required  by  the  policy,  will  constitute  a 
waiver  of  such  defect:  Cayon  v.  Dwelling  House  Ins.  Co.,  68  Wis.  610. 

The  more  rational  decisions,  however,  show  that  the  insurer  must  act  in 
jjood  faith;  and  cannot,  after  his  seeming  acquiescence  in  the  proofs  furnished, 
object  that  no  certificate  has  been  produced,  or  if  produced,  is  defective  in 
substance  or  in  not  being  made  by  the  proper  magistrate  or  other  officer. 
Thus  if  the  insurer  does  not  object  within  a  reasonable  time,  as  within  two 
months,  to  the  absence  of  the  required  certificate  from  the  proofs  of  loss,  he 
will  be  deemed  to  have  waived  all  defects  in  such  proofs:  Killips  v.  Putnam  F. 
Ins.  Co.,  28  Wis.  472;  9  Am.  Rep,  506.  So  a  delay  of  five  months  in  objecting 
to  the  certificate  furnished  is  a  waiver  of  objection  to  its  sufficiency:  Lock- 
woody.  Middlesex  Mutual  Ins.  Co.,  47  Conn.  553.  The  insurer's  neglect  to 
object  within  a  reasonable  time  to  the  proofs  of  loss,  including  the  magis- 
trate's certificate,  when  the  defects  therein  could  have  been  remedied  if  in- 
telligently pointed  out,  amounts  to  a  waiver  of  their  insufficiency:  Mercan- 
tile Ins.  Co.  V.  Holthaus,  43  Mich.  423.  So  if  the  certificate  is  defective,  the 
assurer  will  not  be  allowed  to  insist  upon  its  insufficiency  if  he  has  refused 
to  return  it  to  the  insured  for  the  purpose  of  correction,  and  has  failed  to 
point  out  what  he  deems  to  be  defects  therein:  Turley  v.  North  Am.  Ins. 
Co.,  25  Wend-  373;  and  when  the  only  objection  made  to  the  proofs  of  loss 
is,  that  they  do  not  contain  the  required  certificate,  and  the  insured  has  the 
right  to  furnish  the  certificate  at  a  later  date,  the  objection  that  proofs  were 
not  furnished  in  time  is  waived:  Badger  v.  Olens  Falls  Ins.  Co.,  49  Wis.  389. 
All  necessity  on  the  part  of  the  assured  to  furnish  the  certificate  of  lots- 
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is  waived  by  the  company  when  it,  immediately  after  the  loss,  renounces  all 
liability  therefor:  McBride  v.  Jiepublic  Fire  Ina.  Co.,  30  Wis.  662-569. 

\>  here,  instead  of  the  certificate  of  the  nearest  magistrate  as  required  by 
the  policy,  the  certificate  of  a  reputable  citizen,  not  a  magistrate,  is  received 
and  assented  to  by  the  agent  of  the  insurer  as  sufficient,  the  assurer 
waives  all  defects  in  the  certificate,  especially  when  he  puts  his  refusal  to 
pay  the  loss  upon  other  grounds:  Taylor  v.  Roger  Williams  Ins.  Co.,  51 
N.  H.  50.  So  where  a  certificate  of  loss  is  furnished,  to  which  no  objection 
is  made  within  a  reasonable  time,  the  assurer  will  be  estopped  from  making 
objection  to  its  sufficiency  on  the  ground  that  it  was  not  made  by  the  near- 
est magistrate:  Nease  v.  jEtna  Ins.  Co.,  32  W.  Va.  283.  A  letter  from  the 
assurer  to  the  assured,  objecting  to  the  magistrate  who  signed  the  certificate, 
bat  not  objecting  to  its  form,  is  a  waiver  of  any  defect  in  the  form:  Bailey 
V.  Hope  Ins.  Co.,  56  Me.  474.  Where  the  policy  provides  that  the  certifi- 
cate of  loss  of  the  nearest  notary  must  be  furnished  if  required,  and  such 
certificate  has  not  been  requested  by  the  insurer  at  the  time  when  proofs  of 
loss  were  sent,  he  waives  the  right  to  claim,  at  the  time  of  the  trial,  that 
the  proofs  of  loss  are  insufficient  because  such  certificate  has  not  been  fur- 
nished: Jones  V.  Howard  Ins.  Co.,  117  N.  Y.  103.  The  provision  in  the  policy 
concerning  the  production  of  the  certificate  is  waived  if  the  insurer,  without 
objection,  joins  in  submitting  the  loss  to  arbitration,  and  this,  notwithstand- 
ing a  provision  in  the  policy  that  none  of  its  conditions  can  be  waived  with- 
out the  written  consent  of  the  insurer  indorsed  thereon:  Carroll  v.  Oirard 
Fire  Ins.  Co.,  72  Cal.  297. 
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IssuRANCB  —  Occupancy  op  Premises.  —  Where  a  building  occupied  by  a 
tenant  is  insured  under  a  policy  prohibiting  the  vacating  of  the  prem- 
ises, and  the  tenant  removes  two  days  before  the  building  is  burned, 
while  the  insured  takes  possession  and  occupancy  one  day  prior  thereto, 
and  leaves  a  person  in  charge  during  such  time  as  is  absolutely  neces- 
sary to  obtain  and  remove  the  goods  of  the  insured  from  her  home,  seven 
miles  away,  which  would  have  been  completed  on  the  day  subsequent 
to  the  fire,  such  occupancy  by  the  insured  is  part  of  a  continuing  occu- 
pancy, and  her  absence  from  the  building  only  temporary  and  unavoid- 
able, not  amounting  to  an  abandonment  of  occupancy,  within  the  meaning 
of  the  policy. 

Insuranck  —  Occupancy  of  Premises.  —  Under  a  policy  of  insurance  on 
leased  premises,  which  contains  a  condition  prohibiting  vacation  of  oc- 
cupation without  the  written  consent  of  the  insurer,  a  reasonable  time 
must  be  allowed  to  carry  out  a  change  of  tenants  or  occupancy,  without 
imposing  upon  the  insured  the  penalty  of  either  an  intended  or  permitted 
vacation  of  the  insured  premises. 

P.  P.  Smith,  and  Connolly  and  Davis,  for  the  appellant. 
A.  J.  Colborn,  Jr.,  and  Samuel  B.  Price,  for  the  appellee. 
Green,  J.     On  the  trial  of  this  case,  the  plaintiff  testified 
that  she  went  to  the  house  in  question  on  Wednesday,  the 
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day  before  the  fire;  that  she  had  received  no  notice  from  her 
tenant,  Mrs.  Berheight,  that  she  intended  to  leave  the  house, 
and  that  she,  the  plaintiff,  had  no  knowledge  until  that  day 
that  the  tenant  had  left.  She  was  corroborated  in  this  state- 
ment as  to  her  going  to  the  house  on  that  Wednesday  by  the 
witness  Mrs.  Brown,  and  there  was  no  testimony  in  the  case 
contradicting  either  the  plaintiff  or  Mrs.  Brown  on  this  sub- 
ject. Both  of  these  witnesses  also  testified  that  there  were 
several  articles  of  furniture  belonging  to  the  plaintiff  in  the 
house  at  that  time,  and  that  the  plaintiff  was  engaged  and 
remained  in  the  house  all  day,  until  six  o'clock  in  the  even- 
ing. Although  Mrs.  Berheight  at  first  said  that  it  was  about 
a  week  after  she  moved  before  Mrs.  Doud  came  over  to  the 
house,  she  was  unable  to  fix  the  time  definitely,  either  when 
she  finished  moving,  or  on  what  day  it  was  she  saw  Mrs.  Doud 
at  the  house.  She  said  she  would  not  be  precise  as  to  a  day 
or  two;  she  was  sure  she  moved  early  in  the  week,  and  thought 
it  was  Friday  when  Mrs.  Doud  came  over;  but  she  was  clearly 
wrong  in  this,  as  the  fire  occurred  during  the  night  of  Thurs- 
day. She  said  it  was  either  Monday  or  Tuesday  that  she 
moved,  and  that  it  took  her  one  or  two  days  to  finish  moving. 
But  Mrs.  Brown  testified  that  Mrs.  Berheight  moved  the  last 
of  her  things  out  two  days  before  the  fire,  and  that  Mrs.  Doud 
came  to  the  house  on  the  day  before  the  fire;  so  that,  if  her 
testimony  was  correct,  Mrs.  Doud  came  to  the  house  the  next 
day  after  Mrs.  Berheight  left,  and  remained  all  day. 

This  being  the  state  of  the  admitted  testimony,  Mrs.  Doud 
offered  to  prove  that  she  went  to  the  village  where  the  house 
was,  desiring  to  get  possession  of  part  of  the  building  for  her- 
self and  an  invalid  son;  that  upon  learning  that  Mrs.  Ber- 
height was  moving  out,  she  went  to  her  home  in  Dunmore, 
and  immediately  packed  such  household  and  personal  arti- 
cles as  she  needed,  with  the  intention  of  moving  into  the 
house  on  Friday  morning;  and  that  she  had  her  things 
packed  on  Thursday,  ready  to  move  on  Friday,  but  was  pre- 
vented frpn?  doing  so  by  the  fire.  This  offer  of  proof  was  re- 
jected. Another  offer  was  then  made,  covering  substantially 
the  same  facts,  and  also  tha^  sho  had*  been  advised  by  her 
physician  to  take  her  invalid  son  to  the  village  of  Drinker, 
where  the  house  was;  and  further,  that  she  bad  placed  a  man 
in  charge  of  the  house  on  Wednesday,  to  remain  until  Friday. 
This  offer  also  was  rejected.  She  also  made  a  similar  offer 
of  proof  by  her  daughter,  that  she  was  engaged  all  day  Thurs- 
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day  in  picking  up  and  packing  household  articles  preparatory 
to  the  moving  on  Friday.  This  offer  also  was  rejected.  The 
question  that  arises  is,  whether,  under  all  the  facts  proved 
and  offered  to  be  proved,  there  was  such  a  vacation  of  the 
premises  as  avoided  the  policy,  under  the  sixth  clause  thereof. 
The  language  of  the  clause  is  as  follows:  "  6.  This  policy  will 
not  cover  unoccupied  buildings,  unless  insured  as  such;  and 
if  the  premises  insured  shall  be  vacated,  without  the  consent 
of  the  company  indorsed  hereon,  ....  the  policy  shall  cease 
and  determine." 

It  is  argued  for  the  appellee  that  the  case  of  McClure  v. 
Watertown  F.  Ins.  Co.,  90  Pa.  St.  277,  35  Am.  Rep.  656,  de- 
cides the  question  adversely  to  the  appellant.  Upon  exam- 
ing  that  case,  however,  it  will  be  found  that  there  is  a  marked 
difference  in  its  facts  from  those  of  the  present  case.  There 
an  absolute  vacation  of  the  premises  had  taken  place,  in  the 
very  manner  prohibited  by  the  contract,  by  the  "  removal  of 
the  occupant,"  and  there  was  no  substitution  of  another  oc- 
cupant, either  as  tenant  or  owner,  actually  proceeding  when 
the  fire  occurred.  The  very  contingency  which  in  express 
ttrins  avoided  the  policy  had  occurred.  The  vacation  of  the 
premises  was  complete,  and  had  been  for  several  days;  the 
owner  did  not  occupy,  or  propose  or  intend  to  occupy,  the  house 
himself,  and  no  new  tenant  had  been  obtained  or  was  even 
being  negotiated  with.  There  was  nothing  but  an  intention 
and  an  effort  of  the  owner  to  engage  a  new  tenant.  Nothing 
had  been  accomplished,  however,  in  that  direction,  when  the 
fire  took  place.  We  held  that  it  was  the  duty  of  the  insured, 
in  those  circumstances,  to  obtain  the  consent  of  the  company 
to  the  vacancy,  and  as  no  effort  of  that  kind  was  made,  the 
literal  terms  of  the  policy  prevailed,  and  it  was  avoided. 

But  in  the  present  case  the  facts  were  entirely  different. 
The  owner  had  several  articles  of  furniture  in  the  building, 
and  a  few  of  those  of  the  departed  tenant  had  not  yet  been 
removed.  The  owner  immediately  took  possession  of  the 
house  on  the  day  before  the  fire,  remaining  until  evening, 
having  first  sent  for  and  obtained  the  key  from  the  departing 
tenant.  She  also  immediately  announced  her  purpose  of  oc- 
cupying the  house  as  soon  as  she  could  get  her  household 
goods  removed,  and  at  once  commenced,  and  continued 
through  the  whole  of  Thursday,  the  preparation  of  her  goods 
for  removal  on  the  next  day,  —  Friday.  Moreover,  she  offered 
to  prove,  but  was  not  permitted  to  do  so,  that  she  placed  a 
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man  in  charge  of  the  house  on  Wednesday,  to  remain  until 
Friday.  In  suchi  circumstances  as  these,  we  do  not  consider 
that  there  was  any  vacation  of  the  premises,  or  any  more  of  a 
cessation  of  occupancy  than  would  necessarily  arise  upon  a 
change  of  tenants.  A  reasonable  time  must  necessarily  be 
allowed  to  carry  out  such  a  change  without  imposing  upon 
the  insured  the  penalty  of  either  an  intended  or  a  permitted 
vacation  of  the  premises.  There  was  no  intended  vacation 
here,  in  any  view  of  the  facts,  and  there  was  no  real  cessation 
of  occupancy.  The  occupancy  of  the  owner  on  Wednesday 
was  part  of  a  continuing  occupancy,  to  be  proceeded  with  on 
Friday,  and  only  delayed  by  the  absolute  necessity  of  obtain- 
ing and  removing  the  owner's  goods  from  her  home,  seven 
miles  distant.  Her  absence  from  the  building  was  only  for  a 
temporary  purpose,  which  was  unavoidable,  but  which  was 
in  no  sense  an  abandonment  of  occupancy. 

In  this  respect  the  case  is  entirely  analogous  with  the  case 
of  Franklin  F.  Ins.  Co.  v.  Kepler,  95  Pa.  St.  492,  where  we 
held  that  the  absence  of  the  insured  from  his  dwelling  from 
Wednesday  until  Monday,  to  attend  a  funeral,  was  not  a 
breach  of  the  condition  of  his  policy,  almost  identical  with 
that  of  the  present  policy.  The  same  principle  was  enforced 
in  Lebanon  Ins.  Co.  v.  Leathers,  20  Week.  Not.  Gas.  107,  where 
there  was  a  cessation  of  the  operations  of  a  tannery  for  three 
months,  and  a  condition  of  avoidance  if  the  property  should 
cease  to  be  operated  as  a  tannery.  We  held  that  "  a  mere 
temporary  suspension  of  the  business  of  the  establishment 
for  the  purpose  of  making  repairs,  or  from  want  of  a  supply 
of  materials,  is  clearly  not  ceasing  to  operate  the  establish- 
ment, within  the  meaning  of  the  policy."  In  the  case  of  Ins, 
Co.  of  N.  A.  V.  Hannum,  reported  in  1  Mona.  369,  but  not 
reported  elsewhere,  with  the  same  condition  as  to  vacancy 
as  in  this  case,  the  tenant  moved  out  on  April  1st,  at  the  ex- 
piration of  his  term,  and  the  premises  were  rented  to  another 
tenant  for  a  term  commencing  at  that  date,  but  the  new  ten- 
ant did  not  move  in  at  once,  but  made  his  arrangements  to 
move  in  on  April  5th.  The  house  was  burned  on  April  3d. 
The  court  below  ruled  that  "  the  period  of  time  during  which 
the  house  was  not  occupied,  or  rather  the  condition  in  which 
it  was  during  those  two  days,  was  not  such  a  cessation  of  thi> 
occupancy  contemplated  by  the  policy,  for  such  a  lengtli  of 
time,  as  would  vitiate  the  policy."  This  court  affirmed  the 
judgment  for  the  plaintiff  without  hearing  the  defendant  iii 
error. 


April,  1891.]  Estate  of  Vance.  267 

"We  are  clearly  of  opinion  that  there  was  no  breach  of  the 
condition  of  this  policy  prohibiting  the  vacation  of  the  prem- 
ises. We  sustain  the  first,  second,  fifth,  and  sixth  assignments 
of  error.  As  we  hold  that  there  was  no  breach  of  condition 
arising  upon  the  facts  of  the  case,  it  is  not  necessary  to  con- 
sider the  question  whether  there  was  a  waiver  of  the  condition 
in  question.  The  rejected  offers  of  testimony  should  all  have 
been  received  except  the  one  covered  by  the  fourth  assignment, 
which  was  a  mere  general  offer,  without  any  specific  facts 
stated. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Insurancb — Occupancy  of  Premises.  —  A  tenant  moved  out  on  Tues- 
day. On  Wednesday  the  owner  took  possession,  and  commenced  cleaning 
the  house,  intending  to  occupy  it,  with  hia  family,  on  Saturday.  On  Friday 
night,  the  house  burned  down.  It  was  held  that  the  house  was  not  vacant: 
Eddi/  V.  Hnwkeye  Ins.  Co.,  70  Iowa,  472;  59  Am.  Rep.  444.  An  almost 
identical  case  was  Skackelton  v.  Sun  F.  Office,  55  Mich.  288;  54  Am.  Rep. 
.379.  For  a  full  discussion  of  the  terms  "  vacant"  and  "unoccupied,"  ani 
similar  expressions,  in  policies  of  insurance,  see  extended  note  to  Moore  v. 
Phoenix  Ins.  Co.,  10  Am.  St  Rep.  390;  Richards  v.  Continental  Ins.  Co.,  83 
Mich.  508. 


Estate  of  Yancb. 

[141  Pennsylvania  State,  20LJ 

Wills  —  Effect  of  Widow's  Election  on  Legacies.  —Where  the  tes- 
tator's will  bequeaths  the  income  of  his  estate  to  his  widow  for  life, 
with  particular  and  residuary  legacies  payable  at  her  death,  her  elec- 
tion to  take  under  the  intestate  laws,  and  against  the  will,  is  equivalent 
to  her  death,  and  its  effect  is  to  make  all  the  legacies  payable  at  once,  iu 
the  order  of  their  priority.  In  such  case,  particular  legacies  will  not  be 
postponed  until  the  widow's  death,  in  order  that  the  income  thereof 
may  be  paid  the  residuary  legatees  during  her  life,  to  swell  the  amount 
to  which  they  are  entitled,  and  compensate  for  diminution  in  their 
legacies. 

Wills  —  Rights  of  Definite  and  Residuary  Legatees. — Equity  will 
interpose,  if  necessary,  to  preserve  the  intention  of  a  testator  from  de- 
struction; but  it  will  never  interfere  in  favor  of  a  residuary  legatee,  a» 
against  a  definite  legatee,  unless  upon  a  plain  implication  in  the  will 
that  the  residuary  legatee  was  in  fact  a  preferred  object  of  the  testator's 
bounty. 

James  M.  Vance,  at  the  time  of  his  death,  left  an  estate 
exceeding  four  hundred  thousand  dollars  in  value.  By  his 
will  he  bequeathed  the  income  of  his  real  estate  to  his  wife 
for  life,  charged  his  personal  estate  with  annuities  amounting 
to  sixteen  hundred  dollars,  and  bequeathed  the  remainder  of 
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the  income  of  his  personal  estate  to  his  wife  for  life.  At  her 
death,  he  bequeathed  a  legacy  of  one  thousand  dollars  to 
-each  of  his  six  nephews,  and  other  legacies,  amounting  to 
seventeen  thousand  dollars,  to  different  charities.  His  will 
then  directed  that  after  his  wife's  death  the  residue  and 
remainder  of  his  estate  should  be  divided  among  certain 
<5ol]ateral  kindred.  His  widow  elected  to  take  under  the  in- 
testate laws,  and  against  the  will,  and  by  agreement  the  an- 
nuities were  capitalized,  and  paid  out  of  the  personal  estate. 
This  contest  is  to  determine  the  manner  in  which  the  definite 
And  residuary  legacies  should  be  paid. 

A.  Sydney  Biddle,  E.  F.  Hoffman,  Q,  W.  Biddle,  and  H,  O. 
Wardy  for  the  appellants. 

John  O.  Johnson,  for  the  appellees. 

Mitchell,  J.  These  appeals  are  ruled  by  Fergu8on*8  Es' 
iate,  138  Pa.  St.  208,  decided  since  the  adjudication  in  the 
•court  below.  That  case  was  the  necessary  sequence  of 
doover's  Appeal,  74  Pa.  St.  143;  Gallagher's  Estate,  76  Pa.  St. 
296;  and  Heineman^s  Appeal,  92  Pa.  St.  95;  and  these  appeals 
might  be  rested  on  its  authority.  But  out  of  deference  to  the 
opinion  of  the  learned  court  below  and  the  argument  of  coun- 
sel, we  have  reviewed  the  ground  there  taken  as  if  the  ques- 
tion were  still  open. 

The  widow's  statutory  rights  in  her  husband's  estate  are 
paramount  to  his  will,  and  he  is  presumed  to  know  that  fact. 
It  is  therefore  not  accurate  to  say  that  his  whole  scheme  of 
■disposition  of  his  property  is  destroyed  by  the  widow's  elec- 
tion. It  is  disarranged  pro  tanto,  but  in  the  absence  of  any 
reference  to  such  contingency,  or  provision  for  it  in  the  will, 
there  is  ordinarily  nothing  on  which  to  found  a  presumption 
that  he  would  have  made  any  specific  difference  in  distribu- 
tion had  he  known  she  would  exercise  her  right;  certainly 
not  that  he  would  have  decreased  any  of  the  definite  pecuni- 
ary legacies  to  swell  the  amount  going  at  the  end  of  the  list 
to  the  residuaries.  No  court  is  authorized  to  make  a  new 
■distribution  for  the  sake  of  equality.  The  testator's  scheme 
must  be  carried  out  as  he  made  it,  except  so  far  as  that  has 
been  rendered  impossible  by  the  widow's  action,  and  in  so  far 
a  court  of  equity  interferes  to  preserve  an  intent  which  would 
otherwise  be  sacrificed.  Such  interference  is  the  pure  crea- 
tion of  equity,  and  had  its  origin  in  the  doctrine  of  equitable 
«lection^  which  compelled  one  taking  a  benefit  under  a  will  to 
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acquiesce  in  other  provisions  of  the  same  instrument  which 
for  any  reasons  were  not  binding  upon  him.  Equity  com- 
pelled him  to  elect,  and  if  he  chose  to  assert  his  prior  rights 
against  the  will,  the  chancellor  treated  the  provision  of  the 
will  in  his  favor  as  forfeited,  and  then  used  the  benefit  created 
by  such  provision  as  a  fund  to  be  administered  so  as  to  carry 
out,  as  nearly  as  might  be,  the  purposes  of  the  testator  which 
would  otherwise  fail. 

In  England,  the  point  arose  most  frequently  in  cases  where 
the  testator,  having  only  a  life  estate,  or  a  qualified  interest  or 
power  over  the  subject,  undertook  to  dispose  of  a  greater  in- 
terest, to  the  prejudice  of  the  legatee's  legal  right:  Streatfield 
V.  Streatfield,  1  White  and  Tudor's  Lead.  Cas.  Eq.  340;  and 
see  the  cases  cited  in  Story's  Eq.  Jur.,  sees.  1082,  1083,  note. 
In  this  country,  such  cases  are  rare;  but  the  statutory  rights 
of  widows,  as  to  personalty  as  well  as  dower,  have  frequently 
created  the  same  situation,  and  the  same  doctrine  has  been 
uniformly  applied.  It  was  long  a  debatable  question  whether 
the  refractory  legatee  forfeited  absolutely  all  the  benefits  in- 
tended for  him  by  the  will,  or  only  so  much  as  might  be  re- 
quired to  make  good  that  part  of  the  scheme  of  the  testator 
which  his  action  had  disappointed.  The  question  can  hardly 
be  said  to  be  entirely  at  rest  yet;  but  though  the  foundation 
of  the  chancellor's  action  is  a  forfeiture  by  the  assertion  of  a 
conflicting  right,  yet  the  better  opinion  now  certainly  is,  that 
such  forfeiture  will  be  enforced  only  so  far  as  may  be  neces- 
sary to  make  good  the  failure  of  the  testator's  other  intent; 
in  other  words,  it  is  forfeiture  only  for  the  purpose  and  to  the 
extent  of  compensation. 

The  American  cases,  as  already  noted,  arising  chiefly  from 
the  assertion  by  a  widow  of  her  statutory  rights  against  the 
provisions  of  the  husband's  will,  have  uniformly  treated  the 
benefits  intended  by  the  will  for  her  as  a  fund  which  could  be 
sequestrated  and  used  as  a  trust  to  carry  out  the  other  pro- 
visions of  the  will.  But  the  precise  limits  of  the  interference 
of  equity,  by  way  of  rearrangement  of  the  distribution  of  the 
decedent's  estate,  do  not  appear  to  have  been  much  discussed. 
None  of  the  cases  cited  by  counsel  touch  the  exact  point, 
how  far  equity  will  interfere  in  behalf  of  mere  residuary 
legatees,  and  such  research  as  I  have  had  opportunity  to  make 
has  found  but  one.  In  Firth  v.  Denny,  2  Allen,  468,  there 
was  a  fund  provided  for  the  widow  for  life,  and  after  her 
death,  one  half  of  it  to  certain  specified  legatees,  and  the 
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residue  of  the  estate,  including  the  other  half  of  the  widow's 
fund,  to  trustees  for  charity.  The  widow  elected  to  take 
against  the  will,  and  thereby  took  more  than  the  fund  set 
apart  for  her;  but  there  was  enough  estate  to  pay  all  the  defi- 
nite legacies,  and  leave  a  balance  for  the  residuaries.  The 
court  held  that  the  ultimate  loss  must  of  course  fall  on  the  re- 
siduaries, but  ordered  the  payment  of  the  definite  legacies  to  be 
postponed  until  the  actual  death  of  the  widow,  and  the  interest 
upon  the  fund  in  the  mean  time  to  be  paid  to  the  residuaries; 
and  this  was  done,  without  question  apparently,  though  the 
opinion  says:  "It  does  not  appear  exactly  to  what  extent  the 
election  made  by  the  widow  left  the  residue  of  the  estate  less 
than  it  would  have  been  if  she  had  accepted  the  provision 
made  in  the  will  in  her  behalf."  It  was  argued  by  distin- 
guished counsel  that  the  special  circumstances  showed  that 
the  residuary  legatees,  though  lowest  in  the  list,  were  in  truth 
the' chief  objects  of  the  testator's  bounty;  and  as  they  seem 
to  have  been  given  the  bulk  of  the  estate,  there  was  fair  argu- 
ment for  such  view,  but  the  court  did  not  put  its  decision  on 
that  ground.  The  opinion  is  not  fortified  by  the  citation  of  a 
single  authority,  nor  is  it  reasoned  out  from  principles.  As 
already  said,  the  result  seems  to  have  been  accepted  as  the 
unquestionable  consequence  of  the  mere  fact  of  the  disappoint- 
ment of  the  residuary  legatees  in  the  amount  of  the  fund  com- 
ing to  them.  It  may  be,  however,  that  the  doctrine  of  accel- 
eration of  the  time  of  payment  of  legacies  dependent  on  the 
life  of  the  widow,  by  her  election  to  take  against  the  will, 
does  not  obtain  in  Massachusetts.  The  opinion  of  the  court 
in  Brandenburg  v.  Thorndike^  139  Mass.  102,  looks  in  that  di- 
rection, and  if  so,  it  is  clear  why  the  judge  in  Firth  v.  Dennyy 
2  Allen,  468,  thought  it  unnecessary  to  go  into  reasons  for  the 
decision.  It  would,  however,  at  the  same  time,  be  ample  rea- 
son why  Firth  v.  Denny,  2  Allen,  468,  should  not  be  authority 
in  this  state,  where  the  doctrine  of  acceleration  is  firmly  estab- 
lished: Coover'a  Appeal,  74  Pa.  St.  143. 

But  the  time  of  payment  being  held  to  be  accelerated, 
sound  reason  requires  us  to  hold  that  the  widow's  election 
shall  be  treated  in  all  its  results  as  equivalent  to  her  death. 
The  testator's  disposition  of  his  estate  is  interfered  with  pro 
tanto,  but  the  court  must  carry  it  out  as  nearly  as  possible  in 
all  other  respects.  No  departure  from  it  can  be  admitted, 
except  from  necessity,  and  then  only  to  the  extent  that  neces- 
sity absolutely  requires. 
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The  amount  of  the  legacies  actually  coming  to  the  legatees 
is  only  one  incident  of  a  will.  The  order  of  precedence  is  an- 
other; and  it  does  not  seem  necessary  that  the  latter  should 
be  disturbed  because  of  a  change  in  the  former.  Hence  no 
provision  of  the  will  ought  to  be  interfered  with  by  the  court 
except  for  the  preservation  of  one  of  superior,  or  at  least 
•equal,  rank  in  the  testator's  scheme;  and  as  residuary  gifts 
are  from  their  nature  ordinarily  the  lowest  in  rank,  no  others 
oan  be  interfered  with  for  the  sake  of  benefiting  them.  From 
their  very  definition,  they  come  in  last,  and  the  testator,  with 
knowledge  of  this  fact,  declares  that  they  shall  get  nothing 
until  after  all  others  are  paid  in  full.  Mere  diminution  of 
the  amounts  coming  to  the  residuaries  does  not  in  any  way 
justify  interference  in  the  regular  and  established  order  of 
priority.  When,  therefore,  it  is  said,  as  in  Sandoe's  Appeal, 
65  Pa.  St.  314,  that  equity  will  sequester  the  benefit  intended 
for  the  wife  to  secure  provision  for  those  who  are  disappointed 
by  her  action,  the  disappointment  to  be  understood  is  the 
failure  of  the  testator's  intent  in  regard  to  other  beneficiaries. 
These  will  be  protected,  not  for  their  own  sakes,  but  of  neces- 
sity, in  order  to  preserve  the  wishes  of  the  testator;  and  such 
necessity  does  not  extend  to  the  interference  with  any  bene- 
ficiaries prior  in  rank  for  the  sake  of  the  residuaries.  One  of 
the  chances  the  latter  take  from  the  nature  of  their  position 
is,  that  the  share  coming  to  them  may  undergo  changes  in 
amount  before  the  period  of  distribution. 

There  is  no  force  in  the  argument  that  the  general  pecu- 
niary legatees  have  no  cause  of  complaint  at  being  postponed 
until  the  death  of  the  widow,  as  their  legacies,  by  the  terms 
of  the  will,  are  not  payable  until  that  event,  for  neither  are 
the  residuary  legacies.  The  advancement  of  the  time  of 
payment  is  the  legal  consequence  of  the  termination  of  the 
purpose  of  the  postponement,  and  both  the  definite  and  the 
residuary  legacies  share  this  advantage  in  common.  To 
postpone  the  definite  legatees,  and  transfer  the  income  of 
their  legacies  to  the  residuaries  during  the  widow's  life,  is 
not  in  furtherance  of  any  direction  of  the  will,  but  in  direct 
violation  of  the  testator's  intent  that  the  definite  legacies 
should  be  paid  in  full  before  the  residuaries  get  anything. 
Nor  is  it  in  pursuance  of  the  equitable  doctrine  of  sequestra- 
tion of  the  benefits  intended  for  the  widow;  for,  as  already 
said,  that  never  ought  to  reverse  the  testator's  order  of  pri- 
ority.    Nor  does  it  even  accomplish,  except  by  accident,  its 
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nominal  purpose  of  preserving  the  relative  amounts  as  they 
were  at  the  testator's  death.  The  exact  figures  in  tlie  present 
case  we  have  not  before  us,  but  the  possibilities  of  the  plan 
adopted  were  shown  very  forcibly  by  the  illustration  of  one 
of  the  appellants'  counsel. at  the  argument.  If  the  general 
legacies  were  one  hundred  thousand  dollars,  and  the  residue 
at  the  time  of  the  testator's  death  five  thousand  dollars,  the 
sequestration  of  the  interest  on  the  former  for  the  benefit  of 
the  latter  would  give  the  latter  an  income  of  one  hundred 
per  cent  a  year  during  the  widow's  life.  Of  course,  no  court 
of  equity  would  apply  the  plan,  without  modification,  to  such 
a  case,  and  the  omission  of  the  court,  in  Firih  v.  Denny,  2 
Allen,  468,  to  require  the  exact  figures  was  probably  because 
it  was  understood  all  around  that,  even  with  the  income  dur« 
ing  the  widow's  life,  the  residuaries  would  still  be  the  losers. 
But  such  a  possible  result  could  only  be  avoided  by  a  bal- 
ancing of  accounts  in  each  case  that  would  be  beyond  the 
sphere  even  of  a  court  of  equity.  How  far  a  sum  in  hand  i» 
preferable  or  otherwise  to  a  larger  sum  at  an  indefinite  future 
date,  is  a  problem  with  too  many  elements  of  personal  prefer- 
ence, necessity,  and  circumstance  to  be  solved  by  a  court 
upon  the  rates  of  interest  and  tables  of  the  expectancy  of  life. 
As  said  in  Ferguson's  Estate^  138  Pa.  St.  208,  the  law  must 
have  a  settled  and  uniform  rule,  and  it  is,  that  as  to  pro- 
visions in  a  will  for  legacies  subordinate  to  a  life  interest  in 
the  widow,  and  contingent  upon  her  death,  or  payment  of 
which  is  postponed  till  then,  her  election  to  take  against  the 
will  is  equivalent  to  her  death.  By  such  election,  the  widow 
takes  her  share  as  if  the  husband  had  died  intestate,  and  the 
will  then  operates  on  the  rest  of  the  estate  precisely  as  if  the 
widow  were  dead.  A  court  of  equity  will  interpose,  if  neces- 
sity requires,  to  preserve  the  intention  of  the  testator  from 
destruction;  but  such  interposition  never  should  take  place 
in  favor  of  a  subordinate  as  against  a  preferred  or  superior 
intent,  and  therefore  never  in  favor  of  a  residuary  as  against 
a  definite  legatee,  unless  upon  a  plain  implication  in  the  will 
that  the  residuary  legatee  was  in  fact  a  preferred  object  of 
the  testator's  bounty.  There  is  nothing  in  the  will  of  the 
testator,  Vance,  to  require  any  departure  from  the  general 
rule  thus  expressed. 

Decree  reversed,  and  record  remitted  for  distribution  to  b»- 
made  as  herein  indicated. 
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Wills  —  Election  of  Widow  not  to  Take  under  a  Will.  —  Where 
•  widow  renounces  specific  devises  and  bequests  in  her  favor  in  her  deceased 
husband's  will,  and  elects  to  take  under  the  law,  the  property  renounced 
goes  into  the  residue  of  the  estate,  to  be  administered  as  directed  by  the 
will:  Devecmon  v.  S/iaw,  70  Md.  220;  Can-'s  Estate,  138  Pa.  St.  352.  Where 
the  widow  elects  to  take  her  statutory  estate,  which  ceases  at  her  death, 
such  election  does  not  create  an  intestacy  as  to  the  portion  bequeathed  to 
her:  Sullivan  y.  Kieffer,  122  Pa.  St.  135.  A  widow's  failure  to  renounce  the 
provisions  of  a  will  does  not  bar  her  of  the  right  to  inherit  as  an  heir  the 
property  as  to  which  her  husband  died  intestate,  where  he  has  no  children: 
Wall  V.  Dickens,  66  Miss.  655.  Where  a  testator  gave  the  use  of  all  his 
property  to  his  wife  and  fire  minor  children  till  the  youngest  should  attain 
his  majority,  after  which  the  wife  should  have  one  third,  and  the  residue 
should  be  distributed  among  all  his  eight  children,  the  widow  choosing  to 
take  one  third  absolutely,  it  defeated  the  testator's  purpose  to  keep  the 
family  together,  and  the  will  became  inoperative  and  non-enforceable, 
further  than  as  to  its  provisions  For  making  distribution  among  the  devisees 
and  legatees:  Howard  v.  Smith,  78  Iowa,  73. 

Legacies  —  Spbcifio  and  Geneeal.  — The  rule  is,  that  specific  legacies 
are  payable  before  general  ones:  Cooch  v.  Cooch,  5  Houst.  540;  1  Am.  St. 
Rep.  161;  Oallego  v.  Altorney-Qeneral,  3  Leigh,  450;  24  Am.  Dec.  650;  Fet' 
gmon'a  Appeal,  138  Pa.  St.  208;  Johnson  v.  Home  etc.,  152  Mass.  89. 
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(141  Pennsylvania  Statb,  233.1 

JxTDQirKjrr  Bond  and  Mobtqage  —  Payment  as  to  Thibd  Party.  —  A 
judgment  on  a  bond  and  a  mortgage  given  for  the  same  debt  are  distinct 
and  separate  securities,  and  as  against  the  rights  of  third  persons  the 
payment  of  either  extinguishes  the  debt  and  satisfies  the  other. 

Judgment  on  Bond  and  Mortgage  —  Presumption  of  Payment  as  be- 
tween Parties. —  A  judgment  on  a  bond  and  a  mortgage  given  for  the 
same  debt  are  so  far  parts  of  the  same  transaction  that  the  satisfaction 
of  one  is  presumed  to  be  a  payment  and  satisfaction  of  the  other,  as  be- 
tween the  parties,  and  puts  the  burden  of  proof  on  the  creditor  to  show 
a  different  intent,  or  that  the  debt  is  not  actually  paid. 

Sheriff's  Sale  —  Purchaser  —  Notice. —  A  purchaser  at  sheriff's  sale  is 
not  bound  to  look  into  the  facts  of  payment  of  a  prior  judgment  and 
mortgage  on  the  property  sold,  or  the  intention  of  the  parties  thereto, 
further  than  they  have  been  made  accessible  to  him  on  the  record. 

Sheriff's  Sale  —  Rights  of  Purchaser. — When  a  mortgage  has  been 
satisfied  of  record,  and  a  judgment  for  the  same  debt  is  still  apparently 
in  force,  a  purchaser  at  a  sheriff's  sale  may  rely  upon  the  record  as 
conclusive  evidence  that  the  parties  have  exercised  their  right  to  main- 
tain the  judgment  as  a  subsisting  encumbrance  on  the  property  sold, 
and  that  such  sale  will  discharge  a  subsequent  mortgage.  Nor  is  such 
purchaser  affected  by  the  pendency,  at  the  time  of  the  sale,  of  a  rule  to 
open  the  judgment. 
▲k.  Bt.  Rxp.,  Vol.  XXHL — IS 
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Scire  facias  by  plaintiff  against  defendant  upon  a  mort- 
gage dated  and  recorded  November  26,  1873,  with  notice  to 
C.  D.  Clark  as  terre-tenant.  Clark  defended  on  the  ground 
that  the  mortgage  lien  had  been  divested  by  sheriff's  sale  of 
the  land  to  him  on  a  judgment  against  defendant  obtained 
June  11,  1875,  when  a  judgment  against  defendant  and  in 
favor  of  one  Ryerss,  obtained  August  5,  1873,  appeared  by 
the  record  to  be  unsatisfied.  The  Ryerss  judgment  was  en- 
tered on  a  bond  for  eight  thousand  dollars,  secured  by  mort- 
gage of  even  date  therewith,  viz.,  November  2,  1872.  This 
mortgage  appeared  of  record  as  satisfied  October  81,  1874. 
Afterwards,  the  defendant,  in  a  proceeding  on  the  Ryerss  judg- 
ment, filed  an  aflBdavit  for  a  rule  to  open  such  judgment  and 
to  let  him  in  to  defend.  Said  rule  was  pending  and  undis- 
posed of  at  the  date  of  the  sheriff's  sale,  March  5,  1877.  Judg- 
ment for  plaintiffs,  and  defendant  Clark  appeals. 

John  Q.  Johnson^  for  the  appellant. 

William  M.  Meigs  and  John  Samuel^  for  the  appellees. 

Mitchell,  J.    A  bond  and  mortgage  are  distinct  and  sepa- 
rate securities,  though   for  the  same  debt.     As  against  th 
rights  of  third  parties,  payment  in  fact  of  either  extinguishe 
the  debt,  and  therefore  satisfies  the  other:  Mitchell  v.  Coomht. 
96  Pa.  St.  430;  Loverin  v.  Humboldt  etc.  Co.,  113  Pa.  St.  a 
And,  even  between  the  parties,  the  two  securities  are  so  far 
parts  of  the  same  transaction  that  the  satisfaction  of  one  is 
presumed  to  be  payment  of  the  debt,  and  therefore  to  in- 
clude the  satisfaction  of  the  other,  and  the  burden  of  proof  is 
on  the  creditor  to  show  the  contrary.    But  this  result  depends 
on  the  intention  of  the  parties.    The  presumption,  therefore, 
is  rebuttable,  and  satisfaction  of  one  security  will  not  in  fact 
be  satisfaction  of  the  other,  unless  the  parties  so  intend,  or 
the  debt  be  actually  paid:   Fleming  v.  Parry,  24  Pa.  St.  47; 
Seiple  V.  Seij>le,  133  Pa.  St.  470. 

These  being  the  rights  and  the  presumption  between  the 
parties,  we  come  now  to  the  question  in  the  present  case,  What 
is  the  presumption  as  applicable  to  a  third  party  having  an 
interest  in  the  subject-matter  —  for  instance,  as  purchaser  — 
at  a  sheriff's  sale?  Is  he  bound  to  look  into  the  actual  facts 
of  payment,  or  the  intention  of  the  parties,  further  than  they 
have  been  made  accessible  to  him  on  the  record?  The  clear 
result  of  our  cases  seems  to  be  that  he  is  not 
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In  Magaw  v.  Garrett,  25  Pa.  St.  319,  there  was  a  judgment 
of  the  same  date  as  a  mortgage,  and  the  record  indicated  that 
it  was  a  subsisting  lien  at  the  time  of  sheriflF's  sale.  It  was 
held  that  as  to  the  purchaser  the  mortgage  was  discharged, 
though  the  judgment  were  in  fact  paid.  "The  record,  in  the 
absence  of  notice  to  the  contrary,  is  for  him  a  safe  guide." 
Goepp  V.  Gartiser,  35  Pa.  St.  130,  was  to  the  same  effect. 
Coyne  v.  Souther,  61  Pa.  St.  455,  was  the  converse  of  the  pre- 
ceding cases.  There  a  judgment  prior  to  the  mortgage  was 
marked  satisfied  on  the  record,  and  it  was  held  that  the 
mortgage  was  not  discharged,  though  the  judgment  was  not 
in  fact  paid;  and  evidence  that  the  mortgagee  had  been  noti- 
fied, before  the  sale,  of  a  rule  to  show  cause  why  the  entry  of 
satisfaction  on  the  senior  judgment  should  not  be  stricken  off 
was  properly  excluded,  the  mortgagee  not  being  bound  to  pay 
any  attention  to  such  a  notice.  In  Reading  v.  Hopson,  90  Pa. 
St.  494,  there  was  no  lien  of  record  when  the  mortgage  was 
made  and  recorded,  but  a  mechanic's  claim  was  subsequently 
filed,  which,  it  was  offered  to  be  shown,  related  back  to  the 
commencement  of  the  building  prior  to  the  mortgage.  It  was 
held  that  the  offer  was  properly  refused,  and  the  mortgage  was 
not  discharged.  The  date  of  the  commencement  of  the  build- 
ng  did  not  appear  on  the  face  of  the  lien,  and  it  was  held 
hat  it  could  not  be  proved  by  parol,  Sharswood,  C.  J.,  saying 
♦hat  while  this  might  be  shown  as  between  the  mortgagee  and 
the  lien  claimant,  because  the  former  was  bound  to  take  notice 
of  the  actual  state  of  things  on  the  ground,  yet,  as  between 
the  mortgagee  and  the  purchaser,  it  was  different.  "As  the 
bidder  at  sheriff's  sale  is  not  bound  to  look  beyond  the  record 
in  determining  what  he  shall  bid,  and  it  cannot  be  shown, 
as  against  him,  that  a  prior  lien  has  been  paid  or  is  not  sub- 
sisting, so  neither  can  he  take  advantage  of  any  fact  dehors 
the  record  to  discharge  the  land  from  the  lien  of  the  mort- 
gage": Beading  v.  Hopson,  90  Pa.  St.  497.  And  in  the  latest 
review  of  the  subject,  it  is  said  by  our  brother  Clark,  in  Saun- 
ders V.  Gould,  184  Pa.  St.  445:  "A  purchaser  is  not  bound  to 
look  beyond  the  record.  The  payment  of  a  prior  lien  not  satis- 
fied of  record  will  not  protect  a  subsequent  mortgage  from  be- 
ing discharged  by  the  sale He  had  a  right  ....  to 

assume  that  the  liens  were  as  they  appeared  upon  the  record, 
and  the  judgment  docket  was  the  criterion." 

These  cases  establish  the  general  rule  that  a  purchaser  at 
eheriff's  sale  is  entitled  to  rely  upon  the  record  evidence  of 
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the  encumbrances  on  the  property.  There  is  no  sufficient  rea- 
son to  make  the  case  of  double  securities  for  the  same  debt 
— as,  e.  g.,  a  mortgage  and  a  judgment  on  the  accompany- 
ing bond  —  an  exception.  As  already  shown,  satisfaction  of 
one  is  only  presumptive  payment  of  the  debt  from  which  sat- 
isfaction of  the  other  would  follow.  The  parties  have  an  un- 
questionable right  to  extinguish  one  security  and  keep  the 
other  alive.  If  they  put  or  leave  the  record  in  such  shape  as 
to  indicate  that  they  have  exercised  that  right,  why  may  not 
the  purchaser  rely  upon  it  as  conclusive  evidence,  as  in  other 
cases?  If  the  parties  had  made  a  formal  entry  on  the  judg- 
ment docket  that  "  the  mortgage  accompanying  the  bond  in 
this  case  has  been  satisfied,  but  the  parties  agree  that  the 
judgment  is  not  to  be  affected  thereby,"  there  could  be  no 
possible  question  of  the  validity  of  the  judgment  as  a  subsist- 
ing encumbrance.  But  parties,  by  leaving  the  judgment  on 
the  docket,  do,  in  effect,  make  such  a  representation  to  those 
who  inspect  the  record.  If  the  bidder  goes  to  the  parties  for 
information  he  may  not  get  a  truthful  account,  and  in  the 
present  case  would  almost  certainly  have  got  a  conflicting 
one;  for  it  appears  that  the  creditor  was  trying  to  collect  the 
judgment  hy  fieri  facias,  and  the  debtor  was  asserting  to  the 
court  that  it  had  been  paid.  But  the  bidder  is  not  bound  ta 
take  any  such  risk.  As  said  by  Sharswood,  J.,  in  Coyne  v. 
Souther,  61  Pa.  St.  457:  "It  is  very  important  that  bidders 
at  sheriffs'  sales  should  feel  well  assured  as  to  whether  they 

are  offering  to  buy  a  clear  or  an  encumbered  title In 

regard  to  the  lien  of  judgments  the  judgment  docket  has  been 
provided,  which,  as  to  purchasers  and  subsequent  encum- 
brancers, is  intended  to  afford  them  certain  information." 
We  are  of  opinion  that  cases  like  the  present  come  within  the 
general  rule,  and  a  purchaser,  finding  the  mortgage  satisfied, 
but  the  judgment  still  apparently  in  force,  may  rely  upon  the 
record  as  conclusive  evidence  that  the  parties  have  exercised 
their  right  to  maintain  the  judgment  as  a  subsisting  encum- 
brance, and  therefore  that  the  sale  will  discharge  the  second 
mortgage. 

In  the  present  case,  the  record  disclosed  an  apparent  con- 
troversy between  the  plaintiff  and  defendant  in  the  judgment 
at  the  time  of  the  sale.  There  had  been  a  rule  to  open  the 
judgment  which  had  been  discharged  by  the  court,  and  sub- 
sequently reinstated  by  agreement  of  the  parties,  and  it  was 
still  pending  at  the  time  of  the  sale.     Even  if  the  whole  ques- 
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tion  were  open,  it  would  seem  that  the  most  that  could  be  fairly 
held  against  the  purchaser  would  be,  that,  having  bought  with 
notice  of  the  pendency  of  the  rule,  he  took  the  chances  of  the 
court's  action  upon  it,  and  as  the  rule  was  subsequently  with- 
drawn, the  judgment  stood  unafifected,  as  if  it  had  never  been 
assailed.  But  the  question  is  not  open.  It  was  held  in  Coyne 
V.  Souther,  61  Pa.  St.  455,  that  notice  of  a  rule  to  strike  oflf 
satisfaction  of  a  judgment  did  not  change  the  legal  effect  of 
the  satisfaction  while  it  stood  on  the  record,  and  that  the 
purchaser  was  not  bound  to  pay  any  attention  to  such  notice. 
The  purchaser  here  had  notice  by  the  record  that  there  was 
a  rule  to  open  the  judgment  pending,  but  the  rule,  unacted 
on  by  the  court,  had  no  greater  force  than  the  affidavit  of  the 
defendant  on  which  it  was  founded.  It  showed  no  more  than 
a  dispute  between  the  parties,  to  which  the  purchaser  was  not 
bound  to  give  any  heed.  He  was  entitled  to  rely  on  the  legal 
effect  of  the  judgment  so  long  as  it  stood  on  the  record,  un- 
modified by  any  action  of  the  court. 

Judgment  reversed,  and  judgment  on  the  case  stated  for 
the  terre-tenant,  Clark.  

Judgment  on  Bond  and  Mortgage  —  Payment  oj-  Onb,  Satisfactioh 
OF  Other.  —  A  bond  and  mortgage,  taken  for  the  same  debt,  are  so  far  one 
that  a  release  or  extinguishment  of  either  is  a  discharge  of  the  other,  unless 
otherwise  intended  by  the  parties:  Seiple  v.  Seiple,  133  Pa.  St.  460. 

Execution  Sale  —  Purchaser  —  Notice. — Wliere  a  judgment  creditor 
has  neither  actual  nor  constructive  notice  of  a  prior  unrecorded  deed,  it  is  of 
no  consequence  whetlier  the  purchaser  at  the  execution  sale  under  the  judg- 
ment has  notice  of  such  deed  or  not:  Doyle  v.  Wade,  23  Fla.  90;  11  Am.  St. 
Rep.  334,  and  note.  Where  one  permits  another  to  purchase  and  expend 
money  on  land  under  an  erroneous  opinion  of  title,  he  will  not  be  permitted 
to  assert  his  claim  against  such  a  purchaser:  Henderson  v.  Overton,  2  Yerg. 
394;  24  Am.  Dec.  492,  and  note.  A  purchaser  of  land  at  an  execution  sale 
is  not  affected  with  notice  of  any  right  which  is  not  plainly  disclosed  by  the 
record:  Biddle  v.  Tomlinson,  115  Pa.  St.  299.  Purchasers  at  judicial  sales 
without  notice,  upon  proceedings  regular  upon  the  face  of  the  record,  will 
Le  protected:  Marrow  v.  Brinkley,  85  Va.  56. 
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Harris  v.  Schuylkill  River  East  Side  R.  R.  Co^ 

[141  Pennsylvania  Statb  242.] 

Eminent  Domain  —  MsAsaRE  ov  Damages. —  The  measure  of  damages  for 
the  taking  of  land  for  railroad  purposes  is  the  dififerencA  between  the 
value  of  the  entire  lot  an  it  was  just  before  the  taking,  and  the  value  of 
what  is  left  after  the  taking. 

Eminent  Domain  —  Estimation  op  Valtjb  —  Evidence. — In  estimating  the 
value  of  land  before  the  taking  for  railroad  purposes,  its  possible  and 
probable  uses  are  important  elements,  and  may  be  shown  by  the  opin- 
ions of  experts;  but  the  details  of  improvement,  cost,  or  probable  rental 
value  afterwards  are  not  admissible  as  indepeadent  facts;  still,  they 
ought  to  enter  into  the  view  of  the  expert  in  forming  his  opinion,  and. 
whether  they  have  done  so  or  not  is  a  legitimate  subject  of  cross-exam- 
ination. 

Eminent  Domain  —  Elements  op  Estimation  op  Value.  —  The  value  of 
part  of  a  lot  of  land  at  the  time  of  the  taking  for  railroad  purposes  is 
the  value  as  it  was,  not  as  it  might  have  been  with  improvements;  and 
the  value  of  the  rest  of  the  lot  after  the  taking  is  its  value  as  it  then  is, 
not  as  it  is  when  improved;  and  both  values,  before  and  after  the  taking, 
are  the  general  market  values  of  the  particular  lot,  considering  such 
advantages  or  disadvantages  as  are  special  and  peculiar  to  it,  without 
reference  to  the  general  rise  or  fall  common  to  it,  with  other  property 
in  the  neighborhood,  consequent  upon  the  coming  of  the  railroad. 

Eminent  Domain  —  Erection  Outside  op  Land  Taken  cannot  be  Set 
OFF  AS  Improvement. — The  erection  of  a  bulkhead  by  a  railroad  com- 
pany, entirely  outside  of  land  taken  as  a  right  of  way,  cannot  be  claimed 
to  be  an  improvement  and  benefit  to  the  property,  in  order  to  reduce 
damages  in  an  action  to  recover  for  its  erection,  unless  authority  is 
shown  for  erecting  it.  An  agreement  on  the  part  of  the  land-owner 
that  it  shall  be  erected  without  cost  or  expense  to  him  does  not  consti- 
tute such  authority. 

Eminent  Domain  —  Elements  of  Estimation  op  Damages —  Evidence. — 
The  presence  of  a  sewer  on  laud  taken  for  railroad  purposes  is  a  fact 
affecting  the  condition  and  value  of  the  land  at  the  time  of  the  taking, 
and  whether  or  not  the  sewer  was  removed  by  the  railroad  company 
as  a  necessary  result  of  the  construction  of  the  road,  or  by  a  city  in  ces- 
sation of  a  trespass,  are  also  facts  for  the  consideration  by  the  jury  in 
estimating  damages.  Consequently  a  record  in  ejectment  by  the  lot- 
owner  against  the  city  tends  to  establish  a  trespass  in  maintaining  the 
sewer,  which  it  is  bound  to  discontinue,  and  it  is  therefore  admissible 
on  the  issue  as  to  whether  or  not  the  sewer  was  removed  by  the  city. 

Damages.  H.  G.  Harris  was  the  owner  of  the  land  in  dis- 
pute, which  constituted  a  lot  of  low  land  abutting  upon  the 
Scliuylkill  River,  covered  by  tide-water,  with  a  city  sewer 
opening  upon  it.  The  city  passed  an  ordinance  for  the  exten- 
sion of  the  sewer  on  condition  that  Harris  would  deed  and 
dedicate  one  half  the  land  required  for  the  extension.  This 
he  did,  but  the  city  failed  to  make  the  extension,  and  Harris 
brought  ejectment  against  the  city  and  recovered  the  land 
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occupied  by  the  sewer  in  its  unchanged  condition.  Harris 
afterwards  conveyed  the  land  to  A.  G.  Harris,  and  the  rail- 
road company,  after  giving  a  bond  for  damages,  entered  upon 
the  land  and  constructed  its  road.  In  the  course  of  such 
construction  the  railway  company  erected  a  bulkhead  on  plain- 
tiff's land,  entirely  outside  its  right  of  way,  to  prevent  the 
encroachment  of  tide-water.  The  railroad  company  claimed 
that  the  bulkhead  was  an  improvement  to  the  property,  and 
should  be  so  considered  in  estimating  damages.  It  also  claimed 
that  it  removed  the  sewer  in  the  course  of  constructing  its  road, 
and  that  this  was  also  an  improvement  to  the  property.  The 
plaintiff  contended  that  the  bulkhead  was  erected  without 
authority,  and  the  maintenance  of  the  sewer  was  a  trespass 
and  nuisance  on  the  part  of  the  city,  which  it  was  bound  to 
abate.     The  plaintiflf  appeals  from  a  judgment  in  his  favor. 

Francis  E.  Brewster  and  M.  Hampton  Toddy  for  the  appel- 
lant. 

Thad.  L.  Vanderslice,  for  the  appellee. 

Mitchell,  J.  It  has  been  said  too  often  and  too  recently 
to  require  repetition  that  the  true  test  of  damages  for  the 
taking  of  land  for  railroad  purposes  is  the  diflerence  between 
the  value  of  the  entire  lot  as  it  was  just  before  the  taking,  and 
the  value  of  what  is  left  after  the  taking.  Both  parties  to  the 
present  controversy  admit  this  rule,  but  both  sought  at  the 
trial  to  present  evidence  in  violation  of  it.  The  appellee 
unfortunately  succeeded. 

In  estimating  the  value  of  the  lot  before  the  taking,  its  pos- 
sible and  probable  uses  are  important  elements,  and  may  be 
shown  by  the  opinions  of  experts.  But  the  details  of  improve- 
ments, the  cost,  probable  rent  afterwards,  etc.,  require  knowl- 
edge of  the  subject  to  insure  the  proper  weight  to  be  given, 
and  the  inferences  to  be  drawn  from  them.  Hence  they  are 
not  admissible  as  independent  facts  for  the  jury,  and  the 
appellant's  offers  in  that  regard  —  as,  e.  g.,  to  prove  the  cost 
of  bulkheading  this  lot  to  make  a  wharf  of.it  —  were  properly 
excluded.  But  such  details  ought  to  enter  into  the  view  of 
the  expert  in  forming  his  judgment,  and  whether  they  have 
done  so  is  a  legitimate  subject  of  cross-examination.  Again, 
the  value  of  the  lot  at  the  time  of  the  taking  is  the  value  as 
it  was,  not  as  it  might  have  been  with  improvements,  though 
the  availability  for  these  is,  as  already  said,  an  element  in  its 
value  as  it  is.     And  the  value  of  the  rest  of  the  lot  after  the 
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taking  is  also  its  value  as  it  then  is,  not  as  it  is  when  improved. 
And  both  values,  before  and  after  the  taking,  are  the  general 
market  values  of  the  particular  lot,  considering  such  advan- 
tages or  disadvantages  as  are  special  and  peculiar  to  it,  with- 
out reference  to  the  general  rise  or  fall  common  to  it,  with  other 
property  in  the  neighborhood,  consequent  upon  the  coming  of 
the  railroad.  Without  going  into  the  details  of  the  numerous 
assignments  of  error  on  this  branch  of  the  case,  it  is  sufficient 
to  say  that  appellant's  questions  on  cross-examination,  as  to 
the  basis  of  the  opinions  of  the  appellee's  experts,  should  have 
been  admitted,  and  also  that  his  objections  to  the  opinions  of 
the  same  experts  upon  the  value  of  the  property  after  the 
taking,  that  they  were  based  on  the  value  as  an  improved 
wharf  lot,  and  also  included  elements  of  the  general  appre- 
ciation of  values  in  the  neighborhood,  should  have  been  sus- 
tained. 

The  main  question,  however,  is  upon  the  efiFect,  as  to  dam- 
ages, of  the  building  of  the  bulkhead  by  the  railroad  com- 
pany on  the  port-wardens'  line.  As  this  was  entirely  outside 
of  the  strip  of  land  taken  for  the  right  of  way,  the  company 
were  bound  to  show  some  authority  for  putting  it  there. 
Otherwise  it  was  a  trespass,  for  which  they  were  not  only 
not  entitled  to  claim  that  it  benefited  the  property,  but  were 
liable  in  damages.  The  claim  made  at  the  argument  that 
good  engineering  required  the  bulkhead  to  be  put  where  it  is 
only  needs  the  obvious  answer  that  if  so,  the  company  should 
have  condemned  that  part  of  plaintiff's  lot,  and  paid  for  it  in 
the  regular  way.  Their  acquisition  of  the  sixty-feet-wide 
strip  for  railroad  purposes  gave  them  no  right  to  put  retain- 
ing walls  or  abutments  or  bulkhead  upon  any  other  part  of 
plaintiff's  lot,  and  all  contention  to  that  effect  must  be  dis- 
missed from  the  case. 

The  only  authority  that  defendant  did  show  was  the  agree- 
ment of  Harris,  as  set  forth  in  the  letter  from  Ellis  to  hira, 
dated  October  27,  1885.  It  is  true,  Harris  wrote  a  letter  in 
answer,  in  which  he  made  a  counter-proposition  which  he 
Bays  was  accepted,  but  which  Ellis  says  was  refused.  For 
the  purposes  of  this  case,  it  is  immaterial  which  is  right 
The  counter-proposition  stipulated,  in  a  certain  contingency, 
that  the  railroad  company  should  keep  the  bulkhead  in  repaii 
satisfactory  to  the  port-wardens.  No  question  as  to  which 
this  would  be  relevant  appears  in  the  present  case.  The  rest 
of  Harris's  proposition  is  no  more  than  putting  in  expresi 
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terras,  ex  majore  cautela^  what  was  already  in  Ellis's  letter. 
The  terms  of  this  were,  that,  in  consideration  of  Harris,  a» 
■owner,  signing  the  application  to  the  port-wardens,  through 
which  alone  the  necessary  permission  to  build  the  bulkhead 
•on  the  wardens'  line  could  be  hadj  Ellis  agreed  that  the  bulk- 
head should  be  built  "without  cost  or  expense  to  you  [Harris] 
•either  for  labor  or  material."  Harris's  answer  added  that 
^'any  supposed  benefit  to  me  shall  not  be  alleged  in  mitiga- 
tion of  any  damages  ....  by  reason  of  your  taking  your 
right  of  way  over  my  property."  It  was  argued  that  the  ex- 
pression "cost  or  expense,  either  for  labor  or  material," 
meant  only  that  Harris  should  not  be  called  upon  to  pay  out 
cash  for  the  work.  But  this  is  too  narrow  a  construction. 
It  may  be  a  convenience  to  be  relieved  from  the  necessity  of 
a  present  outlay  of  money,  but  what  substantial  advantage 
is  it,  if  the  amount  can  be  immediately  afterwards  deducted 
from  money  which  would  otherwise  come  to  the  owner  of  the 
land?  If  he  has  to  pay  for  the  bulkhead  in  either  way,  it  is 
cost  and  expense  to  him  which  the  company  indemnified 
him  against.  The  situation  was  this:  the  company  had  no 
authority  to  put  the  bulkhead  outside  of  its  own  right  of 
way;  good  engineering  suggested  that  it  should  be  put  on 
the  water  line,  and  this  could  only  be  done  by  the  owner's 
consent;  the  owner  did  consent,  on  the  agreement  that  it 
should  be  done  without  cost  or  expense  to  him.  The  sub- 
stance of  the  agreement  is,  that  permission  was  given  to  build 
the  bulkhead  where  it  would  be  most  useful,  but  it  was  to  be 
done  without  expense,  direct  or  indirect,  to  the  owner  of  the 
land.  The  fair  business  sense  of  the  words  is  the  legal  sense; 
and  to  hold  that  he  should  pay  for  it  by  diminution  of  the 
damages  for  taking  his-land  would  be  a  violation  of  both. 
All  consideration  of  the  location  of  the  bulkhead  at  the 
wardens'  line  must  be  omitted  in  the  estimation  of  the 
damages.  The  same  reasons  require  that  the  questions  to 
the  experts  to  direct  their  attention  to  the  effect  of  the  con- 
struction of  the  railroad,  including  the  necessary  bulkhead, 
within  the  right  of  way,  should  have  been  admitted.  It  ia 
true  that  the  questions  assumed  a  condition  of  circumstances 
which  never  in  fact  existed,  but  the  agreement  under  which 
the  location  of  the  bulkhead  was  changed  requires  that  the 
case  should  be  treated  as  if  these  circumstances  did  exist. 

The  presence  of  the  sewer,  even  though  without  right,  was 
a  fact  affecting  the  condition  and  value  of  the  lot  at  the  time 


282  Woods  v.  Irwin.  [Penn. 

of  the  tating  by  the  railroad,  and  the  evidence  relative  thereto 
was  properly  admitted.  Whether  the  sewer  was  removed  by 
the  railroad  company  as  a  necessary  incident  or  result  of  the 
construction  of  the  road,  or  by  the  city  in  cessation  of  its 
trespass,  was  also  a  question  of  fact  for  the  consideration  of 
the  jury,  if  there  was  any  evidence  to  show  that  it  was  done 
by  the  railroad  company;  but  the  bill  of  exceptions,  as 
printed,  does  not  disclose  any  such  evidence.  The  record  in 
ejectment  against  the  city  was  a  step  in  establishing  a  tres- 
pass which  it  would  be  bound  to  discontinue,  and  had  some 
bearing,  therefore,  on  the  question  whether  the  sewer  was  in 
fact  removed  by  the  city.  For  that  purpose  it  should  have 
been  admitted. 

Judgment  reversed,  and  venire  de  novo  awarded. 

Eminent  Domain  —  Measure  of  Damages.  —  For  the  rale  of  compensa- 
tion, where  land  is  taken  under  the  right  of  eminent  domain,  see  Currie  v» 
Waverly  etc.  R.  R.  Co.,  52  N.  J.  L.  381;  19  Am.  St.  Rep.  452,  and  note  458- 
460;  Kersey  v.  Schuylkill  etc  R.  R.  Co.,  133  Pa.  St.  234;  19  Am.  St.  Rep. 
632;  Gainesville  etc.  R'y  Co.  v.  Hall,  78  Tex.  169;  22  Am.  St.  Rep.  42,  and 
note  60,  51;  Denver  City  etc  Co.  v.  Mif'dauyk,  12  Col.  434;  13  Am.  St.  Rep. 
234,  and  note;  note  to  Appeal  of  Sharon  R'y  Co.,  9  Am.  St.  Rep.  144-147; 
Ohio  etc  R'y  Co.  v.  Wachter,  123  111.  440;  6  Am.  St.  Rep.  532,  and  not* 
637-540. 
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[141  Pennsylvania  State,  278.] 

Judgments  —  Reopening  —  Evidence.  —  A  judgment  cannot  be  opened  ex- 
cept on  competent  evidence  as  a  foundation  therefor. 

Judgments  can  only  be  Attacked  by  Creditors  or  other  strangers  for 
fraud  or  collusion. 

Judgment  by  Confession  on  Debt  Barred  by  Limitation  —  Effect  on 
Creditors.  —  A  judgment  honestly  confessed  by  an  executor,  on  a 
debt  barred  by  the  statute  of  limitations,  cannot  be  opened  by  the  cred- 
itors of  the  decedent,  in  the  absence  of  allegation  of  fraud  or  collusion, 
for  the  purpose  of  letting  in  the  defense  of  the  statute,  although  th» 
effect  of  the  judgment  is  to  diminish  the  fund  for  their  payment. 

Judgment  by  Confession  by  an  Executor  on  a  debt  barred  by  limitatioa 
is  not  a  fraud  on  the  creditors  of  the  decedent. 

Judgment  should  not  be  Opened  to  let  in  the  defense  of  the  statute  of  lim- 
itations  to  one  who  has  had  his  day  in  court,  and  does  not  allege  any 
equitable  circumstances. 

Montgomery  Evans,  for  the  appellants. 

George  W.  Rogers  and  Charles  HunsicJcer,  for  the  appellees. 
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Mitchell,  J.  The  action  of  the  court  below  in  opening  the 
judgment  was  irregular,  insomuch  as  it  appears  to  have  been 
done  without  evidence.  There  was  a  petition  setting  out  cer- 
tain facts,  on  which  petitioners  asked  to  have  the  judgment 
opened,  to  which  the  plaintiflf  filed  an  answer,  denying  some 
of  the  facts  alleged  and  demanding  proof  of  the  others.  No 
depositions  appear  to  have  been  taken,  nor  any  other  evidence 
presented,  so  far  as  the  record  discloses,  and  the  arguments 
seem  to  concede  that  the  court  acted  on  the  petition  and  an- 
swer alone.  It  may  be  that  this  was  done  by  general  consent, 
but  if  so,  the  fact  does  not  appear  on  the  record.  We  notice 
the  matter  so  as  to  avoid  any  implication  of  approval  of  such 
a  course,  unless  by  consent.  The  discretion  of  courts  to  open 
judgments  is  very  extensive,  but  it  must  rest  on  a  foundation 
of  competent  evidence. 

But  a  much  deeper  objection  is,  that  the  court  was  without 
jurisdiction  in  the  proceeding.  There  was  no  one  before  it 
asking  for  its  action  who  had  any  standing.  Neither  plain- 
tififs  nor  defendant  desired  the  judgment  opened,  and  the 
court  had  no  right  to  do  it  on  motion  of  a  stranger,  not  al- 
leging fraud  or  collusion.  True,  the  petitioners  were  credi- 
tors of  the  decedent's  estate,  and  the  judgment  tended  to 
diminish  the  fund  for  their  payment.  But  this,  of  itself,  gave 
them  no  right  to  interfere.  It  has  long  been  settled  that  a 
judgment  can  only  be  attacked  by  creditors  or  other  strangers 
for  fraud  or  collusion,  and,  as  already  said,  neither  is  alleged 
in  the  present  case.  The  fact  of  there  being  a  fund  in  the 
orphans'  court  which  will  be  affected  by  the  present  judgment 
does  not  alter  the  general  rule.  Mere  diminution  of  the  fund 
gives  no  standing  in  that  court,  more  than  in  any  other:  See 
Law^s  Estate,  140  Pa.  St.  444,  opinion  filed  at  present  term. 

The  learned  counsel  for  the  appellees,  seeing  the  pinch  of 
the  case  upon  this  point,  have  argued  that  it  was  a  fraud  in 
law  for  the  executrix  to  confess  the  judgment.  But  this  con- 
tention is  not  tenable.  A  debt  barred  by  the  statute  of  limita- 
tions is  still  a  debt,  though  the  remedy  upon  it  be  suspended 
or  gone.  Its  force  as  an  existing  obligation,  even  though  only 
moral,  is  such  that  a  promise  to  pay  is  binding  without  other 
consideration.  And  the  debtor  may  make  such  promise  with- 
out regard  to  its  effect  upon  other  parties,  even  though  credi- 
tors. In  Clark  v.  Douglass,  62  Pa.  St.  408,  this  court,  through 
Sharswood,  J.,  said  that  it  was  now  fortunately  well  settled 
that  creditors  have  no  right  to  impeach  a  judgment  on  any 
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•other  ground  than  collusion;  and  in  MecUey^s  Appeal,  102 
Pa.  St.  542,  it  was  held  that  a  judgment  honestly  confessed 
to  a  wife  by  an  insolvent  was  good  against  creditors.  If  not 
for  more  than  was  due,  it  was  not  fraudulent,  either  in  fact 
or  in  law,  though  there  had  been  no  agreement  for  interest  on 
the  money  advanced  by  the  wife,  and  such  interest  had  been 
included  in  the  judgment.  In  Keen  v.  Kleckner,  42  Pa.  St. 
529,  it  was. expressly  held  that  a  debtor,  even  though  insol- 
vent, was  not  bound  to  interpose  the  defense  of  the  statute  of 
limitations  (or  the  statute  of  frauds),  and  might  confess  judg- 
■ment  for  a  claim  so  barred,  if  the  claim  were  honest,  even 
though  other  creditors  were  defeated  thereby.  See  also 
Brown's  Appeal^  86  Pa.  St.  524,  and  the  analogous  case  of  the 
defense  of  usury  in  Second  National  Bank's  Appeal,  96  Pa.  St. 
460. 

These  cases  establish  beyond  controversion  that  if  Ninian 
Irwin,  the  debtor,  had  been  alive  in  1886,  he  could  have  con- 
fessed this  judgment,  and  no  creditor  could  have  impeached 
it  as  a  fraud  in  law.  It  is  equally  well  settled  that  his  ex- 
ecutrix stands  so  far  in  his  shoes  that  if  satisfied  the  claim  is 
honest,  she  is  not  bound  to  plead  the  statute  of  limitations. 
As  there  was  no  other  defense,  it  follows  that  her  confession 
of  judgment  was  a  prudent  and  proper  course.  She  was  doing 
no  more  than  the  testator  might  lawfully  have  done  had  he 
been  alive.  The  debt  was  a  moral  obligation,  which  either 
the  debtor,  or  his  executrix  acting  in  his  place  after  his  death, 
could  convert  into  a  legal  one,  and  creditors  have  no  more 
standing  to  complain  in  the  one  case  than  in  the  other. 

It  is  true  that  in  Lewis  v.  Rogers,  16  Pa.  St.  18,  Gibson,  C.  J., 
says:  "Nor  will  I  say  that  if  he  (the  debtor)  were  to  refuse 
to  move  for  the  benefit  of  his  creditors,  they  would  not  be  per- 
mitted to  move  in  his  name  ";  but  he  was  speaking  of  fraud, 
as  the  next  sentence  shows:  "An  insolvent  man  is  not  suf- 
fered to  give  away  his  property  by  means  of  a  judgment 
which,  though  proper  at  first,  has  become  a  security  for  less 
than  the  amount  of  it";  and  his  remark  referred  more  to  the 
form  of  the  creditor's  proceeding  than  to  his  right, — i.  e.,  an 
attack  on  the  judgment  directly  in  the  debtor's  name,  and 
not  collaterally  in  his  own.  So,  also.  Justice  Sharswood's  re- 
marks, in  Clark  v.  Douglass,  62  Pa.  St.  408,  415,  416,  that  the 
<?reditors  of  an  insolvent  could,  even  against  a  judgment,  set 
up  anything  that  the  debtor  could,  had  reference  to  fraud,  as 
is  apparent  from  the  context  and  from  the  facts  of  the  case 
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he  had  in  hand.  Even  as  dicta,  these  remarks  were  not  in- 
tended to  trench  in  any  way  on  the  settled  rule,  expressly 
reiterated  in  both  those  cases,  that  creditors  can  only  interfere 
for  fraud  or  collusion  against  them. 

This-result  is  not  at  all  affected  by  the  fact  that  the  creditors 
in  the  orphans' court  will  have  the  fund  diminished  by  the  judg- 
ment. There  is  nothing  in  the  doctrine  of  Yorks's  Appeal,  110' 
Pa.  St.  69,  which  is  relevant.  The  right  of  the  executrix  to 
plead  the  statute  of  limitations  in  the  orphans'  court  was  es- 
tablished in  that  case.  She  has  that  right  there  and  here. 
Creditors  have  no  such  right  here,  and  she  is  not  bound  to 
assert  hers  for  their  benefit.  As  already  shown,  the  debtor 
himself  might  confess  judgment,  no  matter  how  much  it 
diminished  the  creditor's  chance  of  payment,  and  his  repre- 
sentative stands  in  this  respect  in  his  place. 

As  these  views  upon  the  status  of  the  petitioners  are  deci- 
sive of  the  case,  it  is  perhaps  not  necessary  to  consider  the 
ruling  of  the  court  below  on  the  question  of  opening  the  judg- 
ment to  let  in  the  defense  of  the  statute  of  limitations,  but  it 
may  be  well  to  do  so  briefly,  to  avoid  misconstruction.  The 
learned  judge,  in  saying  that  it  is  no  longer  matter  of  dispute 
that  a  judgment  should  be  opened  for  that  purpose  alone, 
went  a  step  beyond  any  of  the  cases.  The  most  advanced 
case  that  we  have  been  referred  to  does  not  decide  that  the 
court  should,  but  only  that  it  may,  do  so.  The  plea  of  the 
statute,  though  no  longer  an  object  of  animadversion,  is  not 
yet  the  object  of  favor.  As  a  matter  of  public  policy,  recog- 
nizing that  in  the  ordinary  course  of  business  life  just  debts 
are  pursued  with  diligence,  and  that  witnesses  die  and  papers 
are  lost,  the  statute  ia  one  of  repose  and  protection.  But, 
speaking  for  myself,  I  cannot  regard  the  statute,  unaided  by 
any  equitable  conditions  or  circumstances,  as  other  than  a 
dishonest  defense,  for  which  alone  a  judgment  should  never 
be  opened.  But  however  that  may  be  as  a  matter  of  discre- 
tion with  the  court  in  each  case  as  it  arises,  no  case  certainly 
has  been  brought  to  our  attention  in  which  a  judgment  has 
been  opened  for  this  purpose  only  for  a  defendant  who  has 
had  his  day  in  court.  The  cases  specially  relied  on  by  the 
court  below  and  by  appellees  {Herman  v.  Binker,  106  Pa.  St. 
121,  Sossong  v.  Rosar,  112  Pa.  St.  197,  and  EUinger's  Appeal^ 
114  Pa.  St.  505)  were  judgments  entered  on  warrants  of  attor- 
ney fourteen,  ten,  and  eleven  years  old,  respectively,  and  in  all 
of  them  there  were  other  circumstances  besides  the  mere  lapse 
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of  time  set  out  as  grounds  of  the  application.  But  the  action  of 
the  court  was  based,  as  is  very  clearly  set  out  by  our  brother 
Green  in  Sossong  v.  Rosary  112  Pa.  St.  197,  on  the  fact  that 
the  defendant  had  had  no  hearing.  If,  on  a  suit  in  the. usual 
course,  the  defendant  comes  in  and  confesses  judgment,  he 
could  hardly  be  heard  afterwards  to  say  the  debt  was  barred 
by  the  statute.  He  has  made  an  acknowledgment  of  record 
that  the  debt  is  due,  and  that  he  will  pay  it.  As  already 
shown,  what  the  debtor  might  have  done  his  executrix  may 
do  in  his  place;  and  even  if  she  had  thereafter  asked  for  the 
opening  of  the  judgment,  it  could  not  have  been  granted 
without  some  equitable  grounds  to  aid  it.  It  is  unnecessary 
to  consider  the  offers  of  evidence  at  the  trial. 

Judgment  reversed,  order  opening  original  judgment  re- 
scinded, and  that  judgment  reinstated. 


Judgment  —  Keopenino.  —  A  regularly  enrolled  decree  cannot  be  opened 
or  altered  except  by  a  bill  of  review:  Note  to  Millspaugh  v.  McBride,  34  Am. 
Dec.  362.  A  consent  decree  cannot  be  set  aside  even  by  a  bill  of  review, 
except  for  fraud,  unless  it  is  shown  that  the  consent  was  not  really 
given  to  the  decree  as  actually  entered:  Knobloch  v.  Mueller,  123  IlL  554. 
Judgments  by  confession  will  not  be  opened  to  let  in  a  defense,  when  it  is 
not  shown  that  a  defense  can  in  fact  be  successfully  made:  Holmes  v.  Parker, 
125  111.  478.  That  the  attorney  exceeded  his  authority  in  confessing  a 
judgment,  by  waiving  defendant's  right  of  appeal,  is  not  sufficient  cause  to 
justify  setting  the  judgment  aside,  when  defendant  really  has  such  right: 
Hansen  v.  Schlesinger,  125  111.  231.  The  district  court  has  extended  discre- 
.tion  to  set  aside  or  open  judgments  during  the  game  term  at  which  they 
were  entered:  State  t.  Sowders,  42  Kan.  312.  Judgments  by  confession  may 
be  stricken  out  for  surprise  and  mistake,  even  after  the  lapse  of  the  term  at 
which  they  were  rendered:  Heaps  v.  Hoopes,  68  Md.  383. 

JuDQMBNTS  —  DEFENSES  TO.  —  No  defenses  can  be  made  to  a  judgment 
which  could  have  been  reasonably  interposed  before  the  judgment  waa  ren« 
dered:  Snow  v.  Mitchell,  37  Kan.  636. 

JuDQHENTS  —  Who  MAY  ATTACK.  —  None  but  the  parties  thereto,  or  such 
as  have  some  legal  or  equitable  interest  affected  thereby,  can  complain  of  a 
judgment  or  decree:  Bank  of  UUca  v.  Mersereau,  3  Barb.  Ch.  528;  49  Am. 
Dec.  189;  Gardner  v.  Bunn,  132  111.  404.  In  the  absence  of  fraud  or  collu- 
sion,  creditors  cannot  attack  a  judgment  by  confession:  Collins  v.  Croninf 
117  Pa.  St.  35.  See  Lee  v.  Figg,  37  Cal.  328;  99  Ahl  Dec.  271,  and  note. 
One  not  a  party,  nor  one  against  whom  it  is  enforceable,  cannot  use  a  judg* 
ment  for  his  own  benefit  or  to  the  disadvantage  of  others:  IJord  r.  Locke,  62 
N.  H.  566. 

Judgment  bt  CJontessiok  —  Statute  o»  Limitations.  —  The  oonfes- 
sion  of  a  judgment  may  constitute  such  an  acknowledgment  of  a  debt  as  to 
take  the  case  out  of  the  statute  of  limitations:  Sdiaferman  v.  O'Biien,  28 
Md.  565;  92  Am.  Dec  708;  Heyer  t.  PmjfUt  1  Paige,  465;  34  Asa.  Deo. 
355. 
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Tyson  v.  Eyriok. 

[141  Pknnsylvania  Statk,  296.1 

Vbndou  and  Vwndee  —  Parol  Contracf  for  Sale  of  Land  —  Fatlcrh 
OF  Title  —  Rights  of  Vendee.  —  Where,  under  a  parol  sale  of  a  lot  as 
containing  fifty  front  feet,  the  vendee  has  paid  part  of  the  purchase- 
money  and  has  gone  into  possession,  and  the  lot  is  subsequently  meas- 
ured as  containing  fifty  front  feet,  but  there  is  a  failure  of  title  to  the 
extent  of  one  foot  because  of  an  honest  mistake  by  the  vendor  as  to  the 
true  boundary  in  making  the  measurement,  the  vendee  may  rescind,  or 
when  sued  for  the  remaining  purchase-money  he  may  recoup  damage* 
for  failure  to  obtain  title  to  the  one  foot  to  which  he  was  entitled  under 
his  contract  of  purchase. 

Vendor  and  Vendee  —  Parol  Contract  for  Sale  of  Land  —  Failurb 
OF  Title  —  Measure  of  Damages.  —  Where,  under  a  parol  contract 
for  the  sale  of  a  lot  as  containing  fifty  front  feet,  there  is  a  failure  of 
title  to  the  extent  of  one  foot,  because  of  an  honest  mistake  as  to  the 
true  boundary,  the  measure  of  damages  to  which  the  vendee  is  entitled, 
when  sued  for  the  purchase-money,  is  the  relative  value  that  the  part 
to  which  he  fails  to  get  title  bears  to  the  whole  lot  as  estimated  with 
regard  to  the  price  agreed  upon  for  the  whole.  While  the  peculiar  ad- 
vantages or  disadvantages  of  the  part  lost  with  reference  to  the  whole 
may  be  considered  as  at  the  time  of  the  purchase,  still  the  additional 
expense  of  erecting  improvements  on  an  adjoining  tract,  incurred  by 
reason  of  the  defect  in  the  title  in  order  to  have  the  reasonable  and 
proper  enjoyment  of  the  remaining  portion  of  the  land,  must  not  be 
considered  in  allowing  such  damages. 

John  G.  Johnson  and  R.  T.  Cornwelly  for  the  appellants. 
H.  H.  Gilkyson,  for  the  appellee. 

Clark,  J.  This  action  was  brought  to  recover  the  balance 
of  purchase-money  upon  a  parol  contract  for  the- sale  of  a  lot 
of  ground  fifty  feet  in  front  on  Main  Street,  in  the  borough  of 
Phcenixville,  the  title  to  which  is  in  the  plaintiffs,  as  trustees 
for  the  Phcenix  Iron  Company.  The  contract  was  made  with 
the  defendant  on  the  first  day  of  September,  1888,  through 
one  Armory  Coffin,  the  chief  engineer  of  the  company.  The 
terms  of  the  contract  are  stated  in  a  memorandum  contained 
in  the  chief  engineer's  note-book,  as  follows:  "9 — 1 — 88;  Mr. 
James  R.  Eyrick  agrees  to  take  the  fifty-foot  lot  on  Main 
Street,  south  of  Farmers'  and  Mechanics'  Bank,  for  the  price 
of  $6,000,  viz.:  $2,000  cash,  and  the  balance  on  mortgage, 
payable  at  will;  $500  check,  and  $1,500  when  papers  are 
prepared."  The  hand-money  was  paid  at  the  time  to  the 
treasurer  of  the  company,  and  Mr.  Eyrick  shortly  afterwards 
entered  into  the  possession. 

The  company  actually  did  have  a  lot  fifty  feet  in  front,  sit- 
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tiate  as  described,  and  if  the  matter  had  bo  remained  there 
would  probably  have  been  no  difficulty.  But  when  Coffia 
came,  a  month  or  more  later,  at  Eyrick's  request,  to  measure 
and  stake  it  oflf,  he,  by  mistake,  embraced  a  foot  of  ground  on* 
one  side  of  the  lot  which  did  not  belong  to  the  company,  and 
excluded  a  foot  on  the  other  side  which  did,  and  this  gives^ 
rise  to  the  whole  controversy.  The  plaintiffs  tendered  a  deed 
for  the  fifty  feet  they  own  and  can  convey,  but  the  defendant 
demands  a  conveyance  of  the  fifty  feet  of  ground  that  was 
staked  ofi"  to  him,  assigning  as  a  reason  that  otherwise  he 
cannot  have  the  convenient  use  of  one  of  the  buildings  which 
he  has  since  erected-.  He  alleges  that,  relying  upon  the  loca- 
tion of  the  center  line  of  the  lot  by  Coffin,  he  erected  a  three- 
story  brick  double  dwelling,  on  each  side  of  which  he  had 
designed  a  three-foot  passage-way,  and  that,  by  reason  of  the 
mistake,  one  passage-way  is  but  two  feet  wide,  and  is  incon- 
venient and  unsuitable  for  the  purpose  intended. 

The  sale  and  the  subsequent  designation  of  the  boundaries, 
although  distinct  in  time,  were,  we  think,  component  parts 
of  the  contract,  and  Eyrick  had  a  right  to  insist  upon  a  title 
in  conformity  therewith.  The  lot  was  staked  oflf  fifty  feet 
in  front,  and  ninety-five  feet  in  depth.  Mr.  Eyrick  says,  in 
speaking  of  this:  "He  (Coffin)  measured  back  one  hundred 
feet,  and  he  looked  across,  and  he  said  that  it  ran  beyond 
the  bank  line,  and  he  said  it  was  one  hundred  feet  more  or 
less,  and  he  gave  me  five  feet  less."  The  lot  was  staked  oflT 
to  the  same  depth  as  the  bank  lot;  it  is  not  pretended  that 
the  lot  was  to  extend  farther  back.  The  complaint  is,  that 
the  officers  of  the  company  told  him  the  lot  was  fifty  by  one 
hundred  feet,  but  when  it  was  discovered  upon  actual  measure- 
ment that  it  was  only  ninety-five  feet  in  depth,  Eyrick  made 
no  objection;  he  accepted  the  lot  according  to  the  lines  meas- 
ured and  staked  off,  and  now  insists  that  the  conveyance  shall 
be  made  accordingly.  Nor  was  anything  said,  at  or  prior  to 
this  time,  as  to  an  alley  in  the  rear.  If  the  measurement 
and  designation  of  the  front  line  of  the  lot  is  binding  upon 
the  parties,  the  designation  of  the  line  in  the  rear  is  equally 
binding,  and  we  can  see  no  ground  for  this  feature  of  the  con- 
troversy. It  is  true  that  a  private  map  in  the  office  of  the 
Phoenix  Iron  Company  shows  an  alley  in  the  rear  of  this  lot 
in  question,  but  it  does  not  appear  that  this  or  any  other  of 
the  company's  lots,  excepting  only  the  bank  lot,  was  sold 
with  reference  to  this  plat,  and  we  cannot  see  that  the  defend- 
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ant  has  any  claim  to  the  alley,  or  to  more  ground  than  was 
actually  staked  off  to  him.  If  he  has  a  right  to  hold  the 
company  to  the  side  lines  of  the  lot  as  staked  off,  he  is  cer- 
tainly bound  by  the  lines  in  the  front  and  rear  marked  off 
and  designated  at  the  same  time.  He  cannot  play  fast  and 
loose  in  this  respect;  his  claim  must  be  consistent.  If  he 
wanted  the  use  of  an  alley  in  the  rear,  he  should  have  bar- 
gained for  it,  and  there  is  no  evidence  whatever  of  any  under- 
standing or  agreement  to  that  effect.  On  the  contrary,  it 
appears  that  when  a  deed  was  tendered,  as  a  compromise, 
containing  a  grant  of  the  alley,  Eyrick  treated  it  as  of  little 
consequence,  for  the  reason,  as  he  says,  that  ."a  blind  alley  is 
a  nuisance."  It  was  not  until  much  later,  in  their  negotia- 
tions for  settlement,  that  he  asked  them  to  extend  the  alley 
in  an  L  shape  to  Jackson  Street.  The  court  erred  in  submit- 
ting to  the  jury  any  question  of  damages  as  to  a  deficiency 
in  the  depth  of  the  lot.  There  was  no  evidence  to  justify 
Buch  a  submission.  This  part  of  the  defendant's  claim  is,  in 
our  opinion,  wholly  inconsistent  with  the  only  theory  of  the 
case  upon  which  the  defendant  is  entitled  to  anything  by 
way  of  damages,  and  should  have  been  excluded. 

The  case  is  therefore  narrowed  to  a  consideration  of  the 
proper  measure,  according  to  which  the  defendant  is  entitled 
to  recoup  damages  for  failure  of  title  as  to  the  one  foot  on  the 
south  side  of  the  lot.  That  the  mistake  was  an  honest  one, 
that  the  plaintiffs  acted  throughout  the  transaction  in  good 
faith,  is  beyond  question;  there  is  no  proof  to  any  other  effect. 
There  is  evidence,  on  the  contrary,  tending  to  show  that  they 
were  willing  and  offered  to  do  what  they  could  to  remedy  the 
wrong  which  had  been  done  to  the  defendant.  Upon  discov- 
ery of  their  mistake,  they  were  prompt  in  their  efforts  to  make 
amends;  they  tried  to  purchase  one  foot  off  the  Shaffer  lot, 
covering  the  interference;  failing  in  this,  they  offered  to  con- 
vey the  fifty  feet  they  had  title  for,  and  to  embrace  the  alley 
in  the  rear.  There  is  evidence,  also,  that,  immediately  after 
the  discovery  of  the  mistake,  and  when  they  failed  to  get  one 
foot  off  the  Shaffer  lot,  they  offered  to  move  the  walls  of  the 
building  then  under  construction  one  foot  nearer  to  the  line 
of  the  bank  lot,  at  their  own  expense;  but  this  is  denied.  All 
this  testimony,  with  that  of  a  more  direct  character,  bears 
upon  the  question  of  good  faith;  and  whilst  there  is  much 
proof  to  this  effect,  there  is  none  to  the  contrary. 

We   have,  then,  the    parol   sale  of  a   lot,  measured    and 
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marked  on  the  ground  as  containing  fifty  feet  front,  and  a 
failure  of  title  to  the  extent  of  one  foot;  the  failure  resulting 
from  an  honest  mistake  as  to  the  true  boundary.  What  is 
the  true  measure  of  damages  in  such  a  case  ? 

The  law  of  Pennsylvania  on  this  subject  is  certainly  well 
settled.  Where  the  contract  is  executed  by  deed,  with  cove- 
nants of  general  warranty  of  title,  the  rule  undoubtedly  is,  that 
the  measure  of  damages  for  failure  of  title,  in  the  absence  of 
fraud,  is  limited  to  the  purchase-money  and  interest,  or  in 
other  words,  to  the  price  of  the  land  at  the  date  of  the  deed, 
whether  the  consideration  consist  of  services,  land,  or  money: 
Bender  v.  Fromherger,  4  Dall.  *436;  Brown  v.  Dickerson,  12 
Pa.  St.  372;  McClure  v.  Gamble,  27  Pa.  St.  288;  McClowry  v- 
Croghan,  1  Grant  Cas.  311;  Lanigan  v.  Kille,  97  Pa.  St.  120; 
39  Am.  Rep.  797.  The  rule  is  founded,  in  part,  probably,  in 
the  ancient  law  of  warranty,  which  gave  to  the  party  evicted 
a  judgment  against  his  vendor  for  lands  of  equal  value  to 
those  conveyed:  2  Kent's  Com.  477.  Interest  is  added  to  the 
amount  of  the  consideration,  unless  the  land  is  improved  and 
the  purchaser  has  been  in  the  possession.  In  such  case,  the 
claim  for  interest  is  extinguished,  except  for  that  part  of  the 
time  for  which  the  purchaser  is  liable  to  mesne  profits:  Cox 
V.  Henry,  32  Pa.  St.  18;  Patterson  v.  Stewart,  6  Watts  &  S. 
527;  40  Am,  Dec.  586;  WacJcer  v.  Strauh,  88  Pa.  St.  32. 

In  executory  contracts  generally,  the  law  recognizes  and 
enforces  the  right  of  the  purchaser  to  a  title  clear  of  defects 
and  encumbrances,  and  this,  except  in  particular  cases,  is  not 
affected  by  the  nature  and  extent  of  the  covenants  for  title 
which  the  purchaser  is  to  receive:  Rawle  on  Covenants,  sec. 
319.  In  McNair  v.  Compton,  35  Pa.  St.  23,  it  was  held  that 
for  breach,  without  fraud,  of  a  real  contract  in  writing,  the 
measure  of  damages  is  to  be  determined  by  the  consideration 
that  passed  between  the  parties;  whether  the  contract  be 
executed  or  executory,  this  is  the  rule.  If  the  consideration 
consist  of  services  rendered,  they  are  to  be  computed  accord- 
ing to  their  value;  if  money  received,  it  is  to  be  returned,  with 
interest.  So,  also,  in  Hertzog  v.  Hertzog,S4:  Pa.  St.  418,  —  an 
action  for  the  breach  of  a  parol  contract  for  the  conveyance  of 
land  in  consideration  of  money  paid  and  services  rendered, — it 
was  held,  overruling  Jack  v.  McKee,  9  Pa.  St.  235,  and  kindred 
cases,  that  the  damages  are  to  be  measured  by  the  amount  of 
the  consideration,  and  not  by  the  value  of  the  land.  To  the 
same  effect  are  Dumara  v.  Miller,  34  Pa.  St.  319;  Graham  v. 
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■Graham,  34  Pa.  St.  475;  Bowser  v.  Cessna,  62  Pa.  St.  148;  and 
Burk  V.  Serrill,  80  Pa.  St.  413;  21  Am.  Rep.  105.  The  dam- 
ages cannot  be  measured  either  according  to  the  value  of  the 
contract,  or  the  increased  value  of  the  land  by  reason  of  build- 
ings erected  or  improvements  made.  Where  the  eviction 
complained  of  is  partial,  the  recovery  is  proportioned  to  the 
value  of  the  part  of  the  premises  to  which  the  title  has  failed. 
It  is  competent  to  show  that  the  part  to  which  the  title  has 
failed  was  inferior  or  superior  in  quality  to  the  other  portion 
conveyed,  and  the  true  measure  of  damages  is  the  value  of  that 
part  taken  in  proportion  to  the  price  of  the  whole,  the  compu- 
tation being  upon  the  basis  of  the  consideration  money:  Lee 
V.  Dean,  3  Whart.  331;  King  v.  Pyle,  8  Serg.  &  R.  166;  Beaup- 
land  V.  McKeen,  28  Pa.  St.  124;  70  Am.  Dec.  115;  Terry  v. 
Drabenstadt,  68  Pa.  St.  400.  In  Beaupland  v.  McKeen,  28  Pa. 
St.  124,  70  Am.  Dec.  115,  the  rule  for  estimating  damages  for 
failure  or  defect  of  title  to  a  part  of  the  land  conveyed  was 
held  to  be  the  relative  value  which  the  part  taken  away 
bears  to  the  whole,  and  that  is  to  be  estimated  with  regard 
to  the  price  fixed  by  the  parties  for  the  whole  land;  and 
whilst,  in  such  cases,  it  is  competent  for  either  party  to  give 
evidence  of  peculiar  advantages  or  disadvantages  of  the  part 
lost  with  reference  to  the  whole  at  the  time  of  the  purchase, 
it  was  held  that  the  additional  expense  of  erecting  improve- 
ments on  an  adjoining  tract,  incurred  by  reason  of  the  de- 
fect in  the  title,  in  order  to  have  the  reasonable  and  proper 
enjoyment  of  the  remaining  portion  of  the  land,  was  not  al- 
lowable as  damages. 

The  defendant's  contention  is,  that  he  bought  the  ground 
which  was  staked  off  to  him,  and  that  he  is  entitled  to  a  con- 
veyance for  the  land  he  bought.  The  plaintiffs  are  not  able 
to  convey  but  forty-nine  feet  of  the  fifty  they  agreed  to  sell. 
Their  inability  arises  out  of  no  bad  faith  or  fraud  on  their 
part;  their  contract,  for  anything  that  appears,  was  made 
honestly,  but  through  mistake  as  to  the  lines  of  their  lot. 
The  title  to  the  specific  subject  of  sale  is  to  this  extent  de- 
fective. The  defendant,  upon  discovery  of  this  defect,  made 
no  offer  to  rescind;  on  the  contrary,  after  he  knew  the  plain- 
tiffs were  unable  to  compl}'^  with  their  contract,  he  continued 
to  pay  the  purchase-money  and  to  proceed  with  his  improve- 
ments. He  is  entitled,  therefore,  merely  to  an  allowance  for  the 
proportionate  value  of  the  one  foot  of  ground,  to  be  computed 
upon  the  basis  of  the  consideration  of  his  contract.     He  can- 
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not  be  allowed  damages  for  the  misplacement  of  his  building; 
it  was  his  duty,  before  expending  his  money  upon  valuable 
improvements,  to  ascertain  and  know  his  lines,  and  to  locate 
his  buildings  accordingly.  The  Phcenix  Iron  Company,  or 
its  trustees,  are  responsible,  upon  the  footing  of  their  con- 
tract, for  the  title  to  the  lot  as  it  was  when  they  sold  it,  to  the 
extent  of  the  purchase-money;  but  the  defendant,  upon  the 
principle  of  caveat  emptor,  took  the  risk  of  the  title  as  to 
the  improvements  which  he  put  upon  it.  If  this  were  not  so, 
the  vendor  in  very  many  cases  would  be  ruined  by  the  pur- 
chaser's improvements.  If  it  seem  hard  that  a  purchaser, 
acting  in  good  faith,  should  lose  his  improvements,  it  is 
equally  hard  that  a  vendor,  also  acting  in  good  faith,  should 
have  to  pay  for  them:  Rawle  on  Covenants,  sees.  166,  168. 

We  are  of  opinion  that  the  first,  second,  fifth,  and  sixth 
assignments  of  error  are  sustained.  This  is  the  plaintifl^s' 
appeal,  and  we  dispose  of  it  as  it  is  presented  upon  the 
assignments  of  error;  it  can  therefore  only  be  regarded  aa 
authority  upon  the  specific  questions  decided. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo' 
awarded.  

Venpor  and  Vendee  —  Contract  roR  Sale  or  Land  —  Pailttrb  or 
TrrLE  —  Rights  of  Vendee,  —  A  purchaser  under  an  option  for  the  sale  of 
real  estate,  upon  learning  that  the  vendor  is  not  the  owner  of  the  whole  title, 
may  rescind  the  contract  and  recover  the  money  paid:  Burks  v.  Davies,  85 
Cal.  110;  20  Am.  St.  Rep.  213,  and  note;  Moore  v.  Williams,  115  N.  Y.  586; 
12  Am.  St.  Rep.  844,  and  extensive  note.  Where  a  vendor's  title  fails  to 
part  of  the  land  sold,  the  measure  of  abatement  which  the  vendee  may  claim 
is  such  portion  of  the  purchase  price  as  the  relative  value  of  the  land  lost 
bears  to  the  purchase  price  of  the  whole  tract:  Heavner  r.  Morgan,  30 
W.  Va.  335;  8  Am.  St.  Rep.  55,  and  note.  One  who  sells  property  on  a 
description  given  by  himself  is  bound  to  make  good  that  description,  and  will 
be  liable  in  damages  for  any  variance:  McCall  v.  Darns,  66  Pa.  St.  431;  94 
Am.  Dec.  92.  A  vendor's  title  must  be  beyond  doubt,  or  he  cannot  compel 
the  purchaser  to  pay  the  purchase-money:  Oans  v.  Renshaw,  2  Pa.  St.  34; 
44  Am.  Dec.  152,  and  especially  note.  Where  there  is  a  failure  in  the 
quantity  of  land  sold,  the  purchaser  is  entitled  to  recover  for  the  deficiency: 
Hays  V.  Hays,  126  Ind.  92.  Where  there  is  a  mistake  as  to  the  quantity 
of  land  sold,  and  a  suit  to  recover  the  contract  price,  the  purchaser's  right 
is  strictly  to  compensation,  and  not  to  abatement  in  price  proportionate  to- 
the  surface  deficiencyt  Wheeler  r.  Boyd,  69  Tex.  293. 
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ElEGELMAN  V,  FoOHT. 
[141  Pennsylvania  State,  380.] 
€tatutb  or  Frauds  —  Parol  Promisk  to  Forego  Eviction  or  Tewant. 
—  An  oral  promise  by  a  third  person  that  he  will  pay  the  accruing  rent 
to  the  landlord  if  the  latter  will  forbear  the  eviction  of  the  tenant  for  the 
non-payment  of  the  rent,  and  permit  him  to  remain  to  the  end  of  the 
terra,  does  not  create  a  new  debt  on  the  part  of  the  promisor,  but  is 
within  the  statute  of  fraud*  and  void,  as  a  mere  promise  to  pay  the 
debt  of  the  tenant. 

John  H.  Roihermely  for  the  appellant. 

D.  N.  Schaeffer  and  J.  H.  MarXy  for  the  appellee. 

Green,  J.  In  any  aspect  of  the  testimony  in  this  case,  the 
promise  upon  which  the  suit  was  brought  was  a  verbal  promise 
to  pay  the  debt  of  another,  and  therefore  void  under  the  stat- 
ute of  frauds. 

The  original  letting  of  the  premises  in  question  was  admit- 
tedly made  by  the  plaintiflF  to  James  S.  Focht.  Daniel  Focht, 
the  defendant,  was  in  no  sense  a  party  to  that  contract.  The 
letting  was  for  one  year,  and  under  it  James  S.  Focht  moved 
into  the  house,  and  continued  to  live  there  until  the  end  of 
the  term.  He  paid  part  of  the  rent,  —  seventy-five  dollars,  — 
and  it  is  not  claimed  by  the  plaintiflT,  nor  is  it  the  fact,  that 
the  plaintiflf  at  any  time  released  him  from  his  obligation  to 
pay  the  remainder  of  the  rent.  On  the  contrary,  the  plain- 
tiff testified  that  "Jim,"  his  tenant,  still  owed  him  the  $125, 
balance  of  the  rent,  at  the  trial.  He  was  asked:  "Q.  Then 
James  S.  Focht  paid  you  $75,  and  still  owes  you  $125?  A. 
Yes,  sir,  —  Jim;  but  he  did  not  pay  it  on  the  bargain,  and  he 
owes  me  $125  yet.  Q.  Jim  Focht  paid  you  $75,  and  owes 
you  $125;  is  that  so  or  not?  A.  I  rented  it  to  him  for  $200. 
Now,  it  is  easy  to  know  how  it  is."  The  plaintiff's  own  tes- 
timony as  to  the  defendant's  promise  was,  that  he  asked  him, 
the  plaintiff,  to  let  Jim  remain  on  the  premises,  and  that  he, 
the  defendant,  said  he  would  pay  the  rent  monthly  or  quar- 
terly, as  he  desired.  "  Q.  Did  you  at  that  time  threaten  to 
evict  James  Focht?  A.  I  said  if  he  did  not  pay  his  rent  or 
give  bail  I  would  evict  him.  Q.  "What  was  Daniel  Focht's 
answer  at  that  time?  A.  Dan  Focht  said,  then,  I  should 
leave  him  remain,  and  that  he  would  pay  the  rent  monthly 
or  quarterly,  as  I  desired.  Q.  What  did  he  do  then?  A. 
He  remained  there  till  the  end  of  ihe  year.     Q.   What  did 
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you  say  to  Daniel  Focht?  A.  Then  I  left  him  live  there. 
Upon  the  old  man's  promise,  I  left  him  live  there.  I  cannot 
answer  what  answer  I  gave.  It  is  so  long  ago  I  have  forgot- 
ten it."  Thus  it  will  be  seen  that  the  whole  of  the  plaintiff 'S' 
case,  according  to  his  own  testimony,  was,  that  he  would  for- 
bear an  eviction  of  the  tenant,  and  let  him  continue  to  live 
on  the  premises  to  the  end  of  the  term,  upon  the  defendant's 
promise  to  pay  the  rent. 

It  is  really  too  plain  for  argument  that  this  is  not  the  crea- 
tion of  a  new  and  independent  debt  of  the  promisor  alone,  but 
a  mere  promise  to  pay  the  debt  of  the  tenant,  who  was  to  con- 
tinue to  occupy  the  premises  until  the  end  of  the  term;  and 
this  is  precisely  what  he  did.  No  change  took  place  in  his^ 
relation  to  the  plaintiff  as  his  tenant.  He  still  continued 
liable  for  the  accruing  rent,  and  the  plaintiff  so  testified.  Of 
course,  no  relation  of  tenancy  between  the  plaintiff  and  the 
defenciant  ever  arose,  nor  was  there  the  slightest  pretense  that 
it  did,  or  that  anything  was  said  between  them  on  that  sub- 
ject. The  defendant  received  no  consideration  of  any  kind 
for  his  promise,  except  such  as  would  arise  from  the  fact  that 
his  son  was  permitted  to  remain  on  the  premises.  There  is 
no  testimony  in  the  case  which  in  any  degree  improves  that 
of  the  plaintiff  himself.  The  debt  of  the  tenant  remained; 
there  was  no  extinguishment  of  it,  and  no  substitution  of  any 
other  debt  in  its  place;  there  was  nothing  but  the  collateral, 
verbal  promise  of  the  defendant  to  pay  it;  and,  under  all  the 
authorities,  such  a  promise  is  within  the  operation  of  the 
statute  of  frauds  and  perjuries. 

Said  Mr.  Justice  Strong,  in  Maule  v.  BucJcnell,  50  Pa.  St. 
89:  "In  note  I  to  Forth  v.  Stanton,  1  Wms.  Saund.  211  e,  it 
is  said:  'The  question  whether  each  particular  case  comes 
within  the  clause  of  the  statute  or  not  depends,  not  on  the 
consideration  of  the  promise,  but  on  the  fact  of  the  original 
party  remaining  liable,  coupled  with  the  absence  of  any  lia- 
bility on  the  part  of  the  defendant  or  his  property,  except 
such  as  arises  from  his  express  promise.'  The  doctrine  of 
this  note  is  supported  by  very  many  cases,  and  it  is  in  har- 
mony with  the  words  of  the  statute."  In  Nugent  v.  Wolfe,  111 
Pa.  St.  471,  56  Am.  Rep.  291,  our  brother  Sterrett  said:  "As 
a  general  rule,  when  the  leading  object  of  the  promise  or 
agreement  is  to  become  guarantor  or  surety  to  the  promisee, 
for  a  debt  for  which  a  third  party  is  and  continues  to  be  pri- 
marily liable,  the  agreement,  whether  made  before  or  after  or 
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at  the  time  with  the  promise  of  the  principal,  is  within  the 
statute,  and  not  binding,  unless  evidenced  by  writing."  In 
the  note  to  Birkmyr  v.  Darnell,  1  Smith's  Lead.  Cas.,  8th  ed,, 
459,  it  is  said:  "It  is  universally  conceded  that  forbearance 
to  proceed  against  the  estate  or  person  of  the  debtor,  though 
a  good  consideration,  is  insufficient  to  avoid  the  statute"; 
citing  many  cases  in  support  of  the  principle.  The  doctrine 
is  well  stated  in  9  Am.  &  Eng.  Ency.  of  Law,  73,  as  follows: 
"  If  the  evidence  shows  that  the  party  who  receives  and  profits 
by  the  consideration  is  liable,  and  may  be  sued  for  the  debt  in 
assumpsit,  or  that  credit  was  given  primarily  to  him  in  any 
form,  the  case  will  fall  within  the  statute,  and  no  recovery  can 
be  had  on  a  collateral  promise,  unless  reduced  to  writing,  or 
based  upon  a  distinct  and  independent  consideration  moving 
to  the  promisor." 

It  is  unnecessary  to  multiply  authorities  upon  these  famil- 
iar principles,  which  are  directly  applicable  to  the  facts  of 
this  case.  The  case  of  Merriman  v.  McManus,  102  Pa.  St. 
102,  which  is  cited  by  the  appellee,  is  not  at  all  in  point,  as 
its  facts  are  entirely  different.  There  the  work  under  the 
original  contract  had  ceased,  because  of  the  insolvency  of  the 
party  who  was  liable  originally.  But  it  was  essential  that 
the  work  should  proceed,  and  the  parties  interested  in  the 
completion  of  the  work  made  a  new  and  independent  agree- 
ment with  the  plaintiff  to  go  on  and  finish  the  work,  and 
they  would  pay  him  for  it.  The  work  was  thereafter  done, 
and  of  course  the  defendants  were  held  bound  to  pay  for  the 
work  subsequently  done  under  their  contract  to  pay  for  it. 
We  are  of  opinion  that  the  learned  court  below  was  in  error 
in  the  portion  of  the  charge  embraced  in  the  third  assign- 
ment of  error.  It  was,  in  effect,  a  direction  that  if  the  defend- 
ant's promise  to  pay  was  based  upon  the  plaintiff's  agreement 
not  to  eject  the  tenant,  the  plaintiff  might  recover.  We  do 
not  so  understand  the  law.  The  assignments  of  error  are  all 
sustained. 

Judgment  reversed. 


Statute  or  Frauds  —  Parol  Promise  to  Pat  Debt  or  Another.  — 
The  promise  to  pay  the  debt  of  another  is  within  the  statute  of  frauds, 
and  must  be  in  writing:  Wolverton  v.  Davis,  85  Va.  64;  17  Am.  St.  Rep.  66, 
and  note;  Clark  v.  Jones,  87  Ala.  474;  85  Ala.  127;  Cheesman  v.  Wiggins,  122 
Ind.  352.  But  where  promisor's  purpose  is,  not  so  much  to  answer  for  an- 
other as  to  derive  some  benefit  for  himself,  or  damage  the  other  contracting 
party,  the  promise  is  not  within  the  statute  of  frauds:  Crawford  v.  Edison, 
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45  Ohio  Si  239;  Benbow  v.  SoOhsmith,  76  Iowa,  151;  Clarl  r.  Jones,  87  Ala. 
474. 

In  Moaat  t.  Norton,  36  Me.  113,  58  Am.  Dec.  738,  the  rale  that  promisea 
to  pay  the  debt  of  another  must  be  in  writing  is  applied  to  a  promiM  by  a 
■on  to  pay  rent  on  the  premises  occupied  by  his  mother. 


Close  v.  Zell, 

rWl  P«NN8TLVANIA.  STATE,  890.1 

Vbnbor  and  Vendbb  —  Parol  Contract  of  Indemnity  —  Enforcement 
OF,  ON  Failure  of  Title.  —  A  parol  contract  by  a  vendor  to  refund  the 
purchase-money  on  a  failure  to  give  title,  and  to  repay  all  costs  and  ex- 
penses incurred,  is  not  merged  in  a  deed  subsequently  executed,  with 
a  covenant  of  special  warranty,  but  no  covenant  of  title.  Such  contract 
survives  the  deed,  and  confers  an  independent  cause  of  action,  enforce* 
able  upon  a  failure  of  the  title. 

Josiah  Funck  and  H.  Willis  Bland,  for  the  appellants. 

D.  E.  Schroeder  and  0.  B.  Stevens,  for  the  appellepa: 

Green,  J.  In  the  second  count  of  the  plaintiffs'  statement, 
their  cause  of  action  is  substantially  set  out  as  a  parol  con- 
tract of  indemnity  against  a  defective  title  to  certain  real 
estate  conveyed  to  the  plaintiffs  by  the  defendants'  testator, 
which  was  the  operative  inducement  to  the  plaintiffs  to  pur- 
chase the  title  from  their  vendor.  The  deed  contained  the 
usual  covenant  of  special  warranty,  but  no  covenant  of  title, 
and  as  there  is  no  breach  of  any  covenants  of  the  deed,  no 
cause  of  action  arises  under  it.  This  proceeding  is  therefore 
not  in  any  sense  a  proceeding  to  change,  alter,  modify,  or  re- 
form the  deed  in  question  in  any  respect.  It  is  not  alleged 
or  claimed  that  any  covenant  or  stipulation  was  omitted  from 
the  deed  by  fraud,  mistake,  or  accident,  but  the  deed,  just  as 
it  is,  is  set  forth  in  the  statement  in  substance,  together  with 
an  allegation  that  the  grantor  agreed  with  the  plaintiffs,  at 
the  time  of  the  sale  and  the  delivery  of  the  deed,  that  he 
would  refund  to  them  the  whole  of  the  consideration  money 
paid  by  the  grantees  to  the  grantor,  and  all  interest  thereon, 
and  all  costs  and  expenses  incurred,  in  the  event  that  the 
grantees  should  not  acquire,  under  the  deed,  a  good  title  to  the 
premises  sold.  The  question  arises,  whether  such  a  contract 
is  merged  in  the  deed  subsequently  executed,  or  whether  it 
survives  the  deed,  and  confers  a  cause  of  action  which  may 
be  enforced  upon  a  failure  of  the  title. 
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It  will  be  observed  that  the  contract,  which  in  this  case  was 
verbal,  precedes  and  is  independent  of  the  deed.  It  stipu- 
hites  for  indemnity  against  the  consequences  of  the  taking  of 
the  title  conveyed  by  the  deed.  If,  notwithstanding  the  deed 
and  the  title  thereby  sought  to  be  conveyed,  the  grantees  sub- 
sequently sustained  loss  by  reason  of  the  fact  that  they  ac- 
quired no  title  by  the  deed,  is  there  any  legal  reason  why  they 
cannot  recover  from  the  grantor  the  money  which  he  had  re- 
ceived from  them,  and  which  he  promised  he  would  refund 
to  them  in  case  the  title  failed?  This  is  a  question  which 
has  been  several  times  adjudged  by  this  court. 

In  Drinker  v.  Byers,  2  Penr.  &  W.  528,  we  held  that  a 
guaranty  of  title,  executed  and  delivered  by  a  vendor  to  a 
vendee,  is  not  merged  in  a  subsequent  deed  of  conveyance 
which  contains  only  a  special  warranty.  The  facts  there 
were,  that  Henry  Drinker,  having  sold  two  tracts  of  land  to 
Jacob  Bj'ers,  before  the  deed  was  executed,  signed  and  deliv- 
ered to  Byers  a  statement  or  stipulation  in  these  words:  "It 
being  represented  to  me  by  John  Nisely  and  Jacob  Byers, 
who  have  purchased  two  tracts  of  land  of  me  situate  on  Bald 
Eagle  Creek,  that  a  certain  Derrick  Gonsalus  makes  some  pre- 
tensions to  part  of  the  said  two  tracts,  although  I  am  well  per- 
suaded he  has  no  just  claims  or  rights  to  any  part  of  the  said 
land,  yet,  for  the  satisfaction  of  the  said  Nisely  and  Byers,  I 
hereby  engage  that  I  will  be  answerable  to  them  for  any  claim 
or  demand  of  the  said  Gonsalus;  that  if  it  should  appear 
hereafter  there  is  any  justice  in  his  claim,  I  will  indemnify 
and  save  harmless  the  said  Nisely  and  Byers  on  that  ac- 
count." Byers  accepted,  a  few  days  later,  an  executed  deed 
for  the  premises  from  Drinker,  and  gave  him  a  mortgage  for 
part  of  the  purchase-money;  and  upon  a  scire  facias  on  the 
mortgage,  made  defense  that  Gonsalus  had  recovered  on  his 
title  a  large  part  of  the  land  conveyed  by  Ihe  deed,  and  sought 
to  defeat  the  mortgage  on  the  ground  that  the  part  of  the  land 
that  was  lost  was  of  more  value  than  the  whole  amount  of  the 
mortgage.  Objection  was  made  to  the  agreement  for  indem- 
nity, that  it  was  merged  in  the  deed  and  conferred  no  right  of 
action,  but  the  court  below  and  this  court  decided  otherwise, 
and  judgment  was  entered  for  the  defendant.  Mr.  Justice 
Kennedy,  in  delivering  the  opinion,  said:  "In  the  next  place, 
it  has  been  insisted  on  that  the  execution  and  acceptance  of 
the  deed  of  conveyance  was  a  consummation  of  all  previous 
agreements  between  the  parties  relating  to  the  purchase  of  the 
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lands;  that  this  collateral  promise  of  indemnity  was  thereby 
waived,  and  that  the  vendor  was  discharged  from  his  obliga- 
tion under  it.  It  is  certainly  true  that  when  articles  of  agree- 
ment for  the  sale  of  land  are  carried  into  execution  by  a 
conveyance  from  the  vendor  and  bonds  from  the  vendee,  the 
contract,  in  general,  is  considered  as  closed,  unless  in  extreme 
cases  showing  gross  misapprehension  or  fraud  [citing  several 
authorities].  This,  however,  is  but  a  general  rule,  to  which 
there  are  exceptions:  See  Brown  v.  Moorhead,  8  Serg.  &  R. 
569;  and  is  founded  merely  on  presumption,  which  may,  as  I 
apprehend,  be  rebutted  by  circumstances  or  parol  evidence. 
In  the  case  of  Frederick  v.  Campbell,  13  Serg.  &  R.  136,  parol 
evidence  was  held  admissible  to  show  that  at  the  time  the 
deed  was  executed,  the  vendor  declared  to  the  vendee  that  he 
had  a  good  title  to  225  acres,  and  would  warrant  that  quantity 
of  land,  the  deed  containing  no  such  covenant  or  warranty. 
In  the  present  case,  although  the  promise  of  indemnity  doe» 
not  appear  to  have  been  made  at  the  time  of  executing  the 
deed  of  conveyance,  yet  its  date  is  only  three  weeks  anterior, 
and  would  appear  from  its  terms  to  have  been  made  some 

time  after  the  agreement  for  the  sale  of  the  land It 

might  perhaps,  therefore,  be  reasonably  inferred  that  the 
vendee,  having  received  this  promise  of  indemnity  but  a  few 
days  before  the  deed  of  conveyance,  relied  upon  both  as  his 
security,  and  was  induced  thereby  to  give  his  bonds  and  mort- 
gage for  the  payment  of  the  balance  of  the  purchase-money." 
lin  the  case  of  Richardson  v.  Gosser,  26  Pa.  St.  335,  we  held 
that  where  a  vendor  who  conveys  to  his  vendee  by  deed  of 
general  warranty,  promises  to  indemnify  him  for  any  im- 
provements he  may  make  upon  the  premises,  in  the  event  of 
the  title  proving  worthless  such  promise  is  not  nudum  pactum^ 
but  will  support  an  action  of  assumpsit.  The  deed  did  not 
alter  the  situation  of  the  parties  in  this  respect,  being  entirely 
distinct  from  the  contract  sued  on.  Black,  J.,  after  stating 
the  facts  of  the  case,  said:  "This  suit  is  brought  by  B  (the 
vendee)  against  A  (the  vendor)  for  the  expense  of  improve- 
ments put  on  the  land  by  the  plaintiflF  both  before  and  after 
the  date  of  the  conveyance.  It  was  proved  on  the  trial  that 
A  promised  to  pay  B  for  the  improvements,  in  case  the  title 
failed.  This  promise  was  often  repeated  before  the  improve- 
ments were  made,  at  the  time  they  were  in  progress,  and  after 
they  were  finished,  and  as  well  previous  to  the  deed  as  subse- 
quently.   The  plaintiff  knew  the  title  to  be  doubtful,  and  it  is 
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apparent  that  he  would  not  have  expended  his  labor  and 
luone}'  as  he  did,  except  on  the  faith  of  the  defendant's  prom- 
ise to  keep  him  harmless.  It  is  hard  to  see  how  we  could 
deny  the  plaintiff's  right  to  recover,  and  at  the  same  time 
satisfy  the  demands  of  common  justice.  The  transaction  be- 
tween these  parties  was  a  plain  contract  on  a  subject-matter 
which  no  law  forbade  them  to  bargain  about  in  any  way  they 
pleased.  We  can  scarcely  conceive  of  another  case  in  which 
more  palpable  wrong  would  be  wrought,  or  a  worse  example 
set,  by  suffering  an  agreement  to  be  broken  with  impunity. 
The  defendant's  promise  was  not  nudum  pactum.  The  con- 
sideration was  sufficient.  It  is  true  that,  as  things  turned 
out,  neither  of  the  parties  received  any  benefit  from  the  im- 
provements;  but  that  was   not  the  plaintiff's   fault 

Here  was  a  person  making  a  purchase  of  land.  He  had  sa 
little  faith  in  the  title  that  he  would  neither  pay  the  purchase- 
money  nor  make  improvements  which  were  necessary  to  it& 
profitable  use,  without  some  guaranty  against  the  ultimate 
loss  of  his  whole  outlay.  But  he  had  confidence  in  his  ven- 
dor, and  was  willing  to  accept  his  personal  warranty  in  place 
of  a  good  title.  The  vendor  gave  him  that  by  his  covenant 
in  the  deed,  and  by  his  parol  promise  that  he  should  not  lose 
a  dollar.  When  the  title  failed,  the  vendee  had  a  right  to 
fall  back  on  the  retreat  which  both  had  agreed  to  provide  for 
him The  deed  did  not  alter  the  situation  of  the  par- 
ties, or  make  any  change  in  the  title,  for  the  grantor  had  na 
title  to  convey.     At  all  events,  it  was  a  totally  distinct  thing 

from  the  bargain  on  which  this  suit  is  founded It  is 

urged  that  this  contract  about  improvements  was  merged  in 

the  deed But  to  us  it  appears  that  the  contract  on 

which  this  suit  is  founded  has  no  such  relation  to  the  deed 
referred  to.  It  does  not  concern  the  sale  or  the  transfer  of  the 
title.     It  is  a  promise  to  do  another  thing." 

The  foregoing  cases  have  been  extensively  quoted  because 
they  fully  illustrate  everything  necessary  to  be  considered  in 
disposing  of  the  present  case.  In  both  of  them,  the  contract, 
as  in  this,  was  for  indemnity  against  a  defective  title.  In 
the  last,  there  was  a  special,  verbal  agreement  to  compensate 
for  the  cost  of  improvements  in  case  the  title  failed;  and  al- 
though there  was  a  general  warranty  of  title,  that  covenant 
would  not  carry  a  right  of  recovery  for  the  cost  of  improve- 
ments. Hence  there  could  be  no  action  for  that  particular 
loss  founded  on  that  covenant,  and  this  court  upheld  an  ac- 
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tion  of  assumpsit  on  the  verbal  agreement,  holding  that  it  was 
not  merged  in  the  subsequent  deed.  In  the  case  of  Drinker 
V.  Byers,  2  Penr.  &  W.  528,  there  was  a  special  warranty  only, 
and  as  there  could  be  no  recovery  upon  that  covenant,  we 
upheld  the  prior  agreement  for  indemnity,  which  was  the 
■equivalent  of  a  general  warranty. 

In  Cox  V.  Ilenry^  32  Pa.  St.  18,  Lewis,  C.  J.,  said,  in  deliv- 
ering tlie  opinion:  "Two  repugnant  measures  of  damages 
-cannot  exist  in  the  same  action,  between  the  same  parties, 
relative  to  the  same  subject-matter:  Seitzinger  v.  Weaver,  1 
Rawle,  385.  It  follows,  that  where  there  is  a  covenant  of 
warranty  entered  into  at  the  time  of  the  contract  for  the  sale 
of  land,  and  a  similar  covenant  is  embodied  in  the  deed 
afterwards  accepted,  the  first  covenant  is  merged  in  the  last, 
so  far  as  regards  the  measure  of  damages:  Drinker  v.  Byers, 
2  Penr.  &  W.  528.  But  where,  at  the  time  of  the  contract  of 
sale,  a  special  covenant  is  entered  into,  with  security,  to  in- 
demnify the  vendee  'against  all  costs,  charges,  and  damages, 
on  account  of  any  and  every  lawsuit  that  may  be  brought 
against  him  to  recover  the  land,  by  any  and  every  claimant,* 
and  this  instrument  is  retained  in  the  possession  of  the  ven- 
dee after  receiving  the  conveyance  (in  which  there  is  no 
covenant  relative  to  the  same  matter),  the  deed  is  not  an 
extinguishment  or  a  merger  of  the  covenant  for  such  in- 
demnity." In  this  case  there  was  a  sufficient  covenant  of 
warranty  in  the  deed  to  relieve  against  a  failure  of  title,  but 
not  sufficient  to  justify  a  recovery  for  "  all  the  costs,  charges, 
and  damages  "  caused  by  the  suit  which  produced  the  evic- 
tion; and  hence  it  was  decided  that  an  action  might  be 
maintained  on  the  special  agreement  for  indemnity  on  that 
account.  That  agreement  was  held  not  to  be  merged  in  the 
deed. 

In  Anderson  v.  Washabaugh,  48  Pa.  St.  115,  the  deed  for 
the  premises  was  executed  and  delivered  in  March,  1854,  and 
contained  a  clause  of  general  warranty.  Subsequently,  in 
December,  1855,  some  doubts  about  the  title  having  arisen, 
the  grantor  gave  a  bond  of  indemnity  to  the  grantee  to  keep 
him  "clear  and  indemnified  "  and  "  to  make  him  secure  and 
safe  in  the  title  "  to  the  land.  Afterwards  there  was  an  eject- 
ment against  the  grantee,  in  which  about  five  sixths  of  the 
land  was  recovered  from  him,  and  then  an  action  on  the 
bond,  and  a  recovery,  not  only  of  the  proportionate  part  of 
the  value  of  the  land,  but  also  of  counsel   fees  and  costs 
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incurred  in  defending  the  title,  and  that  judgment  was  sus- 
tained by  this  court.  Strong,  J.,  said:  "The  plaintiffs  in 
error  mistake  in  treating  this  case  as  if  it  were  an  action  to 
recover  damages  for  a  breach  of  some  one  of  the  five  ordi- 
nary 'covenants  for  title.'  The  extent  of  the  liability  of 
Anderson's  estate  is  to  be  measured  by  the  conditions  of  his 
bond.  They  imposed  upon  him  greater  obligations  than  he 
would  have  assumed  had  he  merely  covenanted  for  the  quiet 
enjoyment  of  the  land  conveyed."  In  this  case  the  agree- 
ment contained  in  the  bond  of  indemnity  was  not  made  until 
nearly  two  years  after  the  deed  for  the  land  was  delivered, 
and  the  deed  itself  contained  a  covenant  of  general  warranty. 
Notwithstanding  this,  a  recovery  was  sustained  on  the  bond, 
and  included  all  counsel  fees,  costs,  and  charges  incurred  in 
defending  the  title. 

It  thus  appears  from  the  cases  now  cited  that,  whether  the 
agreement  for  indemnity  was  made  before  or  at  the  time 
of  the  sale,  or  afterwards,  the  right  to  recover  indemnity  in 
an  action  on  the  special  agreement  is  sustained,  and  that 
whether  the  agreement  was  by  writing  or  in  spoken  words  is 
a  matter  of  indifference.  Such  an  agreement  is  not  merged 
in  the  deed  if  made  before  or  at  the  time  of  the  deed,  and  is 
not  destroyed  by  a  covenant  of  general  warranty  in  the  deed 
if  made  thereafter.  The  same  doctrine  was  applied  in  the 
case  of  Robinson  v.  Bakewell,  25  Pa.  St.  424,  in  an  action  upon 
a  similar  bond,  given  one  day  after  the  deed,  and  although 
the  deed  contained  a  covenant  of  general  warranty,  and  a  re- 
covery was  had  for  all  costs,  charges,  and  expenses,  including 
counsel  fees,  incurred  in  defending  the  title.  We  again  en- 
forced the  same  doctrine  in  the  case  of  Walker  v.  France,  112 
Pa.  St.  203,  where  the  warranty  set  up  was  entirely  in  parol, 
and  preceded  the  execution  of  the  written  agreement  for  the 
sale  of  the  land  from  which  this  part  of  the  contract  was 
omitted.  We  held  the  proof  sufficiently  clear  to  be  sub- 
mitted to  the  jury,  and  sustained  a  recovery  for  the  breach  of 
the  verbal  stipulation.  Gordon,  J.,  said:  "That  a  written 
agreement  may  be  modified,  explained,  reformed,  or  altogether 
set  aside  by  parol  evidence  of  an  oral  promise  or  undertaking 
material  to  the  subject-matter  of  the  contract,  made  by  one 
of  the  parties  at  the  time  of  the  execution  of  the  writing, 
and  which  induced  the  other  party  to  put  his  name  to  it, 
must  now  be  regarded  as  a  principle  of  law  so  well  settled  as 
to  preclude  discussion."     It  is  not  at  all  necessary  to  invoke 
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the  support  of  this  principle  to  sustain  the  present  proceeding. 
There  is  no  question  here  of  altering  the  deed  for  the  lots  in 
question  by  inserting  a  clause  left  out  of  it  by  mistake,  fraud, 
or  accident.  The  case  is  only  cited  to  show  that  where  the 
parol  stipulation  is  the  inducing  cause  to  the  execution  of  the 
written  instrument,  the  law  is  sufficiently  flexible  to  give  re- 
lief in  this  manner,  if  the  evidence  is  of  a  perfectly  clear  and 
satisfactory  character.  But  the  case  is  of  authority  on  the 
point  that  a  contract  in  the  nature  of  guaranty  as  to  the  qual- 
ity of  the  land  conveyed  is  not  merged  in  the  conveyance, 
and  may  be  enforced  independently  of  it. 

In  the  present  case,  Zell,  the  grantor  in  the  deed,  was  dead 
at  the  trial,  and  the  plaintiffs  could  not  testify.  But  the 
proof  was  very  clear  that  the  sale  had  been  made  to  Close 
and  Kershner  upon  the  express  condition  that  Zell  would  re- 
fund them  the  money  if  the  title  failed.  Judge  Bruckman 
testified  as  to  what  was  said  by  Zell  to  Close  in  a  conversation 
some  time  after  the  deed  was  delivered,  as  follows:  "  He  said, 
in  the  presence  of  Mr.  Close  and  myself,  that  if  they  [mean- 
ing Close  and  Kershner]  should  fail  in  holding  on  to  this 
property  at  Thirteenth  and  Cotton,  which  they  had  bought 
from  him,  that  he  would  refund  to  them  the  money  that  they 
had  paid  for  it;  that  they  should  lose  nothing.  I  think  that 
Mr.  Zell  drew  my  attention  to  what  he  was  saying;  at  least  he 
looked  at  me  when  he  said  to  Mr.  Close  that  he  should  lose 
nothing.  I  was  sitting  by,  and  the  conversation  was  more  par- 
ticularly carried  on  between  Mr.  Close  and  Mr.  Zell."  George 
E.  Smith,  to  whom  Zell  had  offered  the  property  for  eight 
hundred  dollars,  but  was  refused,  said  he  saw  a  good  deal  of 
the  parties,  and  knew  about  the  negotiations  going  on  between 
Zell  and  Close  and  Kershner  for  the  sale  of  the  property,  both 
before  and  just  after  the  sale.  He  was  asked:  "Q.  Did  you 
have  any  conversation  with  Mr.  Zell  afterwards?  A.  Yes,  sir. 
Q.  In  which  he  said  to  you  that  he  had  entered  into  this 
agreement?  A.  Yes.  After  this  sale  was  consummated, — 
after  they  had  bought,  —  Mr.  Zell  said  he  had  sold;  he  twitted 
me,  and  said  I  had  missed  a  bargain  in  not  buying,  and  I 
told  him  that  I  did  not  want  to  buy  a  lawsuit.  He  said  there 
would  be  no  trouble  about  that.  He  said  he  *  offered  to  give 
you  back  your  money  and  make  you  whole  in  every  respect; 
we  gave  it  to  these  people  in  the  same  way;  I  promised  the 
same,  and  I  will  do  it.'  He  said:  'You  see,  what  makes  it 
necessary  is,  it  is  better  for  them  to  fight,  if  there  is  to  be  a 
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fight  about  it.  It  18  better  for  me.  They  stand  in  a  better 
light.'  Mr.  Bland  said  that  to  me,  too.  They  were  trying  to 
sell  it  to  me."  He  also  said  this  conversation  took  place  a  few 
daj'S  after  the  sale,  —  probably  not  more  than  three.  He  was 
also  asked:  "  Q.  What  else  did  he  say  besides  what  you  have 
said?  A.  He  said  they  had  no  risk  to  run;  that  they  would 
make  it  whole;  that  he  would  stand  everything.  Q.  Is  that 
what  he  said,  —  that  they  had  no  risk  to  run,  and  that  he 
would  make  it  whole?  A.  Yes,  sir;  that  they  had  it  the  same 
as  he  offered  it  to  rae.  He  said  he  would  do  it.  Q.  That  they 
would  have  no  risk  to  run,  and  he  would  make  them  whole? 
A.  Yes,  sir.  Q.  Is  that  all  that  he  said?  A.  It  was  prob- 
ably repeated  two  or  three  times,  for  all  I  know,  in  different 
words;  I  do  not  know  that  they  were  the  exact  words,  but 
that  was  the  way  he  said  it.  He  said  that  what  he  had  prom- 
ised me  he  had  promised  them,  and  he  would  do  so." 

The  other  circumstances  in  the  case  were  strongly  corrobo- 
rative of  the  foregoing  testimony,  and  it  was  not  contradicted. 
All  of  the  testimony  was  carefully  submitted  to  the  jury  by 
the  learned  court  below,  with  instructions  as  to  the  character 
of  the  testimony  required  in  such  cases,  that  it  should  be 
clear,  satisfactory,  and  manifest.  The  testimony  was  be- 
lieved by  the  jury,  who  found  a  verdict  for  the  plaintiffs.  We 
do  not  see  bow  they  could  have  done  otherwise.  The  assign- 
ments of  error  are  all  dismissed,  as  we  find  no  error  in  any 
of  them.  The  principles  and  authorities  relied  upon  on  be- 
half of  the  defendants  are  quite  inapplicable  to  a  case  and  a 
question  of  the  character  involved  here. 

Judgment  afiirmed.  

Vendor  and  Vendee  —  Meegbr  or  Contract  iw  Subsequent  Deed. — 
The  general  rule  is,  that  all  prior  parol  agreements  with  respect  to  a  sale  of 
laad  are  merged  in  a  subsequent  warranty  deed  between  the  parties:  Clifton 
V.  Jackson  Iran  Co.,  74  Mich.  183;  16  Am.  St.  Rep.  621,  and  particularly 
note  622-624.  But  compare  Porter  r.  Noyes,  2  GreenL  22;  11  Am.  Deo. 
30,  and  note  34-39. 
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Phillips  v,  Burlixqton  Library  Company. 

[141  P«NN8YLVANtA  STATK,  462.] 

Foreign  Corporations  —  Servich  on  President  in  Another  State.— 
In  the  absence  of  statute,  the  president  of  a  foreign  corporation  whiob- 
only  exists  and  does  business  in  one  state  is  not  subject  to  the  service  of 
process  while  temporarily  visiting  another  state,  so  as  to  bind  the  cor- 
poration in  a  transitory  action  against  it  arising  in  the  state  where  it 
exists. 

Sylvester  Gavitt,  Jr.,  and  Oliver  E.  Shannon,  for  the  appel- 
lants. 

Josidh  R.  Adams  and  Samuel  B.  Huey,  for  the  appellee. 

Paxson,  C.  J.  The  question  here  is  one  of  jurisdiction. 
The  defendant  company  is  a  foreign  corporation,  having  its 
existence  and  place  of  business  only  in  the  state  of  New  Jer- 
sey. It  does  not  do  business  in  the  state  of  Pennsylvania^ 
nor  has  it  ever  done  so.  The  president  of  said  corporation 
being  temporarily  within  this  state,  for  either  business  or 
pleasure,  it  does  not  matter  which,  was  served  with  process 
issued  against  the  company  for  a  cause  of  action  arising  in  the 
state  of  New  Jersey.  The  defendant  pleaded  in  abatement  to 
the  jurisdiction  of  the  court,  on  the  ground  tliat  the  defendant 
is  a  foreign  corporation,  and  exists  only  in  the  state  of  New 
Jersey,  etc.  To  this  plea  the  plaintiffs  filed  a  demurrer,  and 
on  argument  the  court  below  gave  judgment  for  the  defendant. 

The  act  of  March  21,  1849,  provides  that  in  all  actions  in 
any  court  of  record  in  Pennsylvania  against  a  foreign  corpora- 
tion not  holding  its  charter  under  the  laws  of  Pennsylvania, 
"process  may  be  served  upon  any  officer,  agent,  or  engineer  of 
such  corporation,  either  personally  or  by  copy,  or  by  leaving 
a  certified  copy  thereof  at  the  office,  depot,  or  usual  place  of 
business  of  said  corporation;  and  such  service  shall  be  good 
and  valid  in  law  to  all  intents  and  purposes."  It  was  con- 
tended by  the  plaintiffs  that  the  service  upon  the  defendant 
company  was  good  under  this  act  of  assembly;  and  Knight  v. 
West  Jersey  R.  R.  Co.,  108  Pa.  St.  250,  56  Am.  Rep.  200,  Usher 
V.  West  Jersey  R.  R.  Co.,  126  Pa.  St.  210,  12  Am.  St.  Rep.  863, 
and  other  cases,  were  cited  in  support  of  this  proposition. 

It  may  be  that,  if  proper  service  had  been  made  upon  the 
company,  the  court  would  have  had  jurisdiction  under  the 
cases  referred  to.  But  the  act  of  1849  and  the  authorities 
cited  contemplate  a  foreign  corporation  doing  business  within 
this  commonwealth.     It  was  said  by  our  late  brother  Trunkey, 
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in  Knight  v.  West  Jersey  R.  R.  Co.,  108  Pa.  St.  250,  56  Am  Rep. 
200:  "  The  defendantin  this  case,  if  not  incorporated  under  the 
laws  of  Pennsylvania,  is  doing  business  therein,  else  it  could 
not  have  been  made  subject  to  the  jurisdiction  of  the  court  of 
common  pleas  of  Philadelphia."  We  do  not  understand  that 
the  act  of  1849,  or  any  of  the  cases  cited,  countenance  the 
doctrine  that  if  the  president  of  a  New  Jersey  corporation 
which  transacts  no  business  in  this  state  crosses  the  Delaware 
River  to  dine  with  a  friend  on  this  side,  he  thereby  carries  the 
corporation  with  him,  and  subjects  it  to  the  jurisdiction  of  the 
courts  of  this  state  as  to  contracts  made  or  torts  committed  in 
New  Jersey.  Under  such  circumstances  he  is  not  here  in  his 
representative  capacity.  He  is  not  the  corporation,  nor  does 
he  bring  it  here.  If  the  rule  were  otherwise  he  would  carry 
the  corporation  with  hira  upon  a  trip  around  the  world,  and 
subject  it  to  the  jurisdiction  of  every  country  he  might  visit. 
We  will  not  designate  such  a  proposition  as  absurd,  but  it 
certainly  has  not  a  shadow  of  reason  to  sustain  it.  The  law 
upon  this  subject  is  well  stated  in  Camden  Rolling  Mill  Co. 
V.  Swede  Iron  Co.^  32  N.  J.  L.  15,  as  follows:  "Upon  general 
principles,  and  in  the  absence  of  statutory  innovations,  it  is  to 
be  regarded  as  settled,  in  this  state  at  least,  that  if  a  foreign 
corporation,  at  the  time  of  the  commencement  of  suit,  does 
not  do  business  and  has  not  any  office  or  place  of  business 
in  this  state,  ....  such  corporation,  except  by  its  own  con- 
sent, cannot  be  brought  within  the  jurisdiction  of  this  or  any 
court  of  this  state.  Under  such  circumstances,  the  officers 
or  agents  of  such  foreign  corporation,  when  they  come  into 
this  jurisdiction,  do  not  bring  with  them  their  official  char- 
acter or  functions,  and  are  not  to  be  esteemed,  out  of  the 
sovereignty  by  the  laws  of  which  the  corporate  body  exists, 
the  representatives  for  the  purpose  of  responding  to  suits  of 
law  of  such  corporate  body." 

It  is  needless  to  multiply  authorities  upon  so  plain  a  ques- 
tion. The  alleged  injury  of  which  the  plaintiffs  complain  oc- 
curred in  Burlington,  New  Jersey,  the  town  in  which  the  de- 
fendant company  is  located.  There  is  no  good  reason  why  the 
courts  of  this  state  should  be  vexed  with  such  a  suit.  Yet  the 
action,  being  transitory,  might  have  been  sustained  here,  had 
the  corporation  been  doing  business  here  and  a  proper  service 
made  upon  it.  Under  the  circumstances,  the  judgment  was 
properly  entered  for  the  defendant  upon  the  demurrer. 

Judgment  affirmed. 
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PoRBiair  Corporations  —  Process. —  Service  of  process  upon  an  officer  of 
a  foreign  corporation  accidentally  within  the  state  is  not  a  valid  servicer 
Note  to  Hampson  v.  Weave,  66  Am.  Dec.  122.  See  also  Colorado  I.  Works  v. 
Sieira  O.  Min.  Co.,  15  Col.  499;  22  Am.  St.  Rep.  433,  and  note.  The  rule 
for  service  of  summons  upon  a  foreign  corporation  is  to  serve  the  chief  officer 
of  the  same  if  he  can  be  found  within  the  jurisdiction,  or  if  not,  then  any 
managing  agent:  Chicago  etc.  R.  R.  Co.  v.  Manning,  23  Neb.  552.  For  the 
rule  of  service  upon  a  foreign  insurance  company  under  the  Indiana  act  of 
18S3,  ae«  Rehm  t.  Oerman  Iiu.  etc  IiuL,  125  lud.  135. 


KODENHAUSEN    V.    CrAVBN. 
[Ul  Pennsylvania.  Statu,  646.] 

KOISANOB.  —  StABLB    AND   CARPET-CLEANINQ    ESTABLISHMENT  located  in   ft 

neighborhood  devoted  to  private  residences,  and  rendering  an  adjoining 
house  and  home  uncomfortable  by  the  dust  and  moths  from  the  carpets 
in  process  of  cleaning,  and  from  the  stench  arising  from  the  stable,  is  a 
nuisance,  and  may  be  enjoined. 

George  B.  Carr,  for  the  appellants. 
William  Gorman^  for  the  appellee. 

Per  Curiam.  The  evidence  fully  justified  the  finding  of 
the  master  that  defendants'  stable  and  carpet-oleaning  estab- 
lishment were  nuisances.  While  such  establishments  are  not 
necessarily  nuisances,  or  nuisances  per  se,  they  may  become 
80  by  reason  of  their  location,  and  the  manner  in  which  the 
business  is  conducted.  It  is  necessary  to  have  carpets 
cleaned,  and  this  involves  a  place  where  such  work  msy  be 
done;  but  care  should  be  exercised  to  locate  such  establish- 
ments where  they  will  cause  the  least  annoyance  to  others. 
In  this  case  the  defendants  selected  a  neighborhood  devoted 
to  private  residences,  and  immediately  adjoining  the  com- 
plainant's house.  The  natural  result  followed,  and  his  home 
was  rendered  uncomfortable  by  the  dust  and  moths  from  the 
carpets  in  the  process  of  cleaning.  This  was  not  an  imagi- 
nary grievance;  it  was  a  reality;  a  nuisance  of  a  very  serious 
character.  Nor  was  the  stable  less  so,  by  reason  of  its  loca- 
tion. The  appellants  might  have  avoided  this  difficulty  by 
selecting  a  diflerent  neighborhood  for  their  operations. 

The  decree  is  affirmed,  and  the  appeal  dismissed,  at  the 
costs  of  the  appellants.  

Nuisances  —  What  abb.  —  The  issuing  of  soot  from  a  smoke-stack  may 
be  enjoined,  where  it  constitutes  a  disagreeable  nuisance  in  a  large  city: 
Sullivan  v.  Royer,  72  CaL  248;  1  Am.  St.  Rep.  51,  and  note.    Offensive  odors 
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and  smells  of  a  loathsome  trade  are  a  nuisance,  and  may  be  abated,  if  detri- 
mental to  the  comfort  of  those  dwelling  in  the  vicinity:  Ashbrooi  v.  Common- 
wealth,  1  Bush,  139;  89  Am.  Dec.  616,  and  note;  People  v.  Detroit  etc  Works, 
82  Mich.  471;  Fogg  v.  Nevada  etc.  R'y  Co.,  20  Nev.  429.  A  livery-stable  in  » 
town  is  not  a  nuisance  prima  facie,  but  becomes  so,  if  used  or  kept  so  as  to 
destroy  the  comfort  of  owners  or  occupants  of  adjoining  premises:  Burditt  v. 
Swenson,  17  Tex.  489;  67  Am.  Dec.  665,  and  note;  Oifford  v.  Hulett,  62  Vt. 
342.  In  Susquehanna  F.  Co.  v.  Mahne,  73  Md.  268,  the  carrying  on  of  a 
commercial  fertilizer  establishment,  from  which  gases  escaped,  so  noxions  in 
character  as  to  affect  the  health  of  th«  family  of  aa  adjoining  land-owner* 
^as  decided  to  be  a  nniaanoo. 
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Texas  and  Paoipio  ^Railway  Company  v.  Miller, 

[79  Texas,  78.] 

LiABiLiTT  OF  Railway  CJomi-ant  fob  Neoltgkncb  whils  in  Hands  or 
Rkceivers.  —  A  railway  company  is  liable  for  personal  injuries  received 
through  negligence  of  its  employees  while  it  is  in  the  hands  of  a  receiver 
under  substantially  the  same  state  of  facts  as  was  shown  in  the  case  of 
Texas  Pac  B'yCo.  v.  Johnson,  76  Tex.  421;  18  Am.  St.  Rep.  60. 

Duty  of  Railway  Company  to  Usk  Greatest  Care  in  Providino  for. 
Safety  of  Passengers.  — It  is  the  duty  of  a  railway  company  to  nse 
such  means  and  foresight  in  providing  for  the  safety  of  passengers  as 
persons  of  the  greatest  care  and  prudence  usually  use  in  similar  cases. 
This  rule,  imposing  upon  it  the  highest  degree  of  care,  applies,  however, 
only  to  those  means  and  measures  of  safety  which  the  passenger  must 
of  necessity  trust  wholly  to  it,  and  is,  in  general,  applicable  only  to  thfr 
period  during  which  it  is  in  a  certain  sense  the  bailee  of  the  person  of 
the  passenger.  But  this  degree  of  care  is  required  of  all  passenger  car- 
riers in  reference  to  the  movement  of  a  train  at  a  station,  as  well  as  on 
the  road;  for  over  such  movement  the  passenger  has  no  more  control  in 
the  one  case  than  in  the  other,  and  must  trust  wholly  to  the  carrier,  as 
he  does  when  sitting  in  the  car  as  to  the  rate  of  speed  or  any  other  mat- 
ter affecting  his  safety.  The  transit  of  a  passenger  cannot  be  considered 
as  ended  until  he  has  left  the  car. 

Comtbibotory  NEaLiGENCB  OF  Passenoer  Defeats  his  Right  to  Re- 
cover against  a  carrier,  even  in  a  case  in  which  the  latter  has  not  used 
the  proper  degree  of  care. 

Refusal  to  Civb  Charge  not  Ground  for  Reversal  when.  — The  re- 
fusal to  give  a  charge  to  the  effect  that  there  is  no  evidence  in  the  case 
tending  to  show  a  given  state  of  facts  is  not  a  ground  for  reversal,  no 
notice  having  been  taken  of  such  matter  in  the  general  charge  of  the 
court. 

Whether  Railway  Passenger  must  be  Assisted  ur  Alightino  from 
Car  Question  for  Jury  when. — The  question  whether  or  not  the 
failure  of  the  employees  of  a  railway  company  to  assist  a  female  passen^ 
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ger  laden  with  bundles  in  alighting  from  a  car  is  a  want  of  that  measttre 
of  care  which  the  company  owes  to  her  as  a  passenger,  is  one  to  be  de- 
termined by  the  jury  upon  a  consideration  of  all  the  circumstances  ia 
the  particular  case. 

•Special  Issues  —  Submission  op,  in  Discretion  of  Coubt.  —  It  rests  ia 
the  discretion  of  the  court  whether  a  g'  »eral  verdict  shall  be  taken,  or 
one  in  answer  to  special  issues;  and  to  justify  a  reversal  of  a  judgment 
on  the  ground  that  the  court  refused  to  submit  special  issues,  it  must 
be  shown  that  this  discretion  has  been  clearly  abused. 

Special  Issues  Insufficient  to  Authorize  Judgment,  when  properly  an- 
swered, ought  not  to  be  submitted  to  the  jury. 

HiGHT  to  Dismiss  as  to  One  Party  to  Action.  —  Where  a  plaintifif  anea 
both  a  railway  company  and  the  conductor  of  one  of  its  trains,  he  may 
dismiss  as  to  the  conductor  at  any  time  before  the  jury  retires,  where 
the  facts  do  not  show  that  he  was  made  a  party  for  the  purpose  of  weak- 
ening the  effect  of  his  evidence  if  offered  as  a  witness  for  the  defendant. 
And  the  fact  that  defendant's  counsel  did  not  know  of  the  dismissal 
until  some  time  after  the  trial  is  immaterial. 

Action  to  recover  damages  for  personal  injuries.  The  opin- 
ion states  the  case. 

H.  D.  Prendergast,  for  the  appellant. 

James  Turner,  for  the  appellee. 

Stayton,  C.  J.  Plaintiff  sues  to  recover  damages  for  in- 
jury done  to  his  wife,  alleged  to  have  been  caused  by  the  neg- 
ligence of  servants  of  receivers  then  in  charge  of  appellant's 
railway,  whereby  she  was  injured  in  alighting  from  a  train. 

A  judgment  for  two  thousand  five  hundred  dollars  was  ren- 
dered for  the  plaintiff,  and  there  is  no  claim  that  this  is  ex- 
cessive; but  it  is  urged  that  the  court  should  have  granted  a 
new  trial  on  the  ground  that  the  weight  of  the  evidence 
showed  that  the  train  remained  at  the  station  where  plain- 
tiflF's  wife  was  to  leave  it  a  sufficient  length  of  time  for  her  to 
have  alighted  with  safety;  and  further,  because  no  negligence 
on  the  part  of  the  persons  operating  the  train  was  shown. 

The  evidence  was  conflicting  as  to  the  time  the  train  stopped 
at  the  place  plaintiff's  wife  was  to  leave  it,  but  all  tends  t« 
show  that  she  was  injured  by  a  fall  caused  by  the  starting  of 
the  train  while  she  was  alighting,  and  that  in  this  she  had 
no  assistance  from  any  servant  of  the  receivers. 

Her  own  statement  shows  that  she  had  several  bundles, 
and  started  to  leave  the  train  as  soon  after  it  stopped  as  she 
could  while  thus  encumbered,  and  that  while  she  was  alight- 
ing the  train  started  s'uddenly  and  threw  her  down,  inflicting 
thereby  serious  injury. 


310  Texas  and  Pacific  R'y  Co.  v.  Miller.      [Texas^ 

So  standing  the  evidence,  we  are  not  authorized  to  reverse 
the  judgment  on  account  of  the  ruling  of  the  trial  judge  on 
the  motion  for  new  trial.  Substantially  the  same  facts,  to  fix 
liability  on  appellant  for  an  injury  inflicted  while  its  road 
was  in  the  hands  of  receivers,  are  shown  as  was  in  the  case 
of  Texas  Pac.  R'y  Co.  v.  Johnson,  76  Tex.  421,  18  Am.  St.  Rep. 
60,  and  in  several  other  cases,  and  the  same  defenses  were 
urged  against  liability  and  against  the  right  of  plaintiflF  to 
maintain  this  action  or  any  other,  save  in  the  court  that  ap- 
pointed the  receivers,  whom  it  had  long  before  discharged, 
and  all  property  in  their  hands  returned  to  appellant. 

The  assignments  of  error  relating  to  the  rulings  on  these 
defenses  have  been  fully  considered  in  cases  heretofore  de- 
cided, and  need  not  be  further  discussed. 

The  court  instructed  the  jury  as  follows:  "If  you  believe 
from  the  evidence  that  on  the  arrival  of  the  train  on  which 
Mrs.  Miller  was  a  passenger  at  Woodlawn,  that  she  used  rea- 
sonable diligence,  circumstanced  and  conditioned  as  she  wae,, 
to  get  off  said  train,  and  that  the  train  did  not  stop  a  suffi- 
cient length  of  time  to  enable  her  to  alight  from  the  same  in 
safety,  and  that  while  she  was  endeavoring  to  get  off,  the  train 
started  with  a  jerk  and  caused  her  to  fall,  and  in  said  fall  she 
was,  without  failure  on  her  part  to  use  ordinary  or  reasonable 
care  for  her  own  safety,  injured,  then  you  will  find  for  the 
plaintiflF.  You  are  further  instructed  that  if  the  train  did  not 
stop  long  enough  at  Woodlawn  to  enable  Mrs.  Miller,  in  her 
condition  and  circumstances,  to  get  oflf  in  safety,  and  when 
she  was  trying  to  get  oflF  the  train  the  train  started,  and  while 
it  was  moving  she  undertook  to  get  oflF  and  was  injured,  and 
in  so  trying  to  get  oflf  a  moving  train  was  herself  guilty  of  a 
want  of  ordinary  care,  as  defined  to  you  hereinafter,  then  you 
will  find  for  the  defendant." 

These  charges  having  been  given  in  connection  with  one 
which  was  as  follows:  "  If  the  train  stopped  long  enough  for 
Mrs.  Miller  to  have  gotten  oflT  safely,  circumstanced  and  con- 
ditioned as  she  was,  and  she  failed  to  use  reasonable  diligence 
to  get  oflF,  and  unnecessarily  and  negligently  remained  upon 
the  train  till  it  started,  and  then  undertook  to  get  oflF  and  was 
thrown  down  and  hurt,  then  the  plaintiflF  cannot  recover,"  it 
is  urged  that  it  was  error  to  give  this  last  charge,  *'  because  it 
made  it  necessary  to  show  both  the  negligence  of  plaintiflF 'a 
wife  and  defendant's  care  to  entitle  defendant  to  a  verdict." 
We  do  not  think  the  charge  susceptible  of  such  a  construction* 
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The  jury  would  rather  have  understood  from  that  charge, 
considered  alone,  that  plaintiff  would  not  be  entitled  to  re- 
cover if  his  wife  did  not  use  reasonable  diligence  to  leave  the 
train,  if  it  stopped  a  sufficient  length  of  time  to  have  enabled 
her  to  do  so  safely,  without  reference  to  any  other  fact  than 
that  the  train  was  in  motion  when  she  attempted  to  leave  it; 
and  looking  to  all  the  charges  quot(  d,  there  is  not  the  least 
reason  to  believe  that  the  jury  were  misled  in  any  respect  hurt- 
ful to  appellant. 

The  court,  after  instructing  the  jury  that  it  was  the  duty 
of  persons  operating  a  railway  train  to  stop  at  stations  long 
enough  for  passengers  to  alight  in  safety,  and  that  it  was  the 
duty  of  passengers  to  use  that  time  with  reasonable  diligence, 
instructed  that  "it  is  the  duty  of  a  railway  company  to  use 
such  means  and  foresight  in  providing  for  the  safety  of  pas- 
sengers as  persons  of  the  greatest  care  and  prudence  usually 
use  in  similar  cases,"  which,  it  is  claimed,  was  erroneous, 
"because  such  a  duty  does  not  rest  on  a  passenger  carrier 
with  reference  to  the  length  of  time  they  stop  at  stations  for 
the  passengers  to  alight,  nor  as  to  the  condition  of  the  plat- 
form." 

In  support  of  this  proposition,  counsel  quotes  from  the  case 
of  Railway  v.  Marion,  27  Am,  &  Eng.  R'y  Cas.  132,  the  fol- 
lowing: "  It  is  only  in  respect  to  these  accidents  which  hap- 
pen to  the  passenger  while  he  trusts  himself  to  the  safety  of 
the  carrier's  means  of  transportation,  or  to  the  skill,  diligence, 

and  care  of  his  servants,  that  the  rule  applies It  does 

not  apply  where  the  occasion  of  the  hurt  of  the  passenger  was 
an  active,  voluntary  movement  on  his  part,  combined  with 
some  alleged  deficiency  in  the  carrier's  means  of  transporta- 
tion or  accommodations;  and  the  reason  is,  that  in  such  a  case 
it  is  necessary  to  consider  whether  there  may  not  have  been 
contributory  negligence  on  the  part  of  the  passenger." 

This  language  was  used  in  discussing  the  sufficiency  of 
facts  stated  to  raise  a  presumption  of  negligence  in  a  case  in 
which  a  passenger  who  attempted  to  alight  from  a  moving 
train  was  basing  his  right  to  recover  on  the  ground  that  a 
railway  platform  was  defective. 

It  is  said  by  an  elementary  writer  that  "  the  rule  imposing 
upon  the  carrier  of  passengers  the  highest  degree  of  care  has 
this  limitation:  it  applies  only  to  those  means  and  measures 
of  safety  which  the  passenger  of  necessity  must  trust  wholly 
to  the  carrier.     It  is,  in  general,  applicable  only  to  the  period 


312  Texas  and  Pacific  R'y  Co.  v.  Miller.      [Texas, 

during  which  the  carrier  is  in  a  certain  sense  the  bailee  of 
the  person  of  the  passenger":  Thompson  on  Carriers  of  Pas- 
sengers, 209. 

The  rule  thus  stated  seems  reasonable,  and  under  it  we  be- 
lieve the  charge  of  the  court  was  correct,  in  view  of  the  facts 
of  the  case. 

The  injury  occurred  on  account  of  the  movement  of  the 
train  before  Mrs.  Miller  alighted,  and  we  are  of  opinion  that 
in  reference  to  the  movement  of  a  train  at  a  station,  as  well 
as  on  the  journey,  the  degree  of  care  declared  by  the  charge 
is  required  of  all  passenger  carriers;  for  over  such  movement 
the  passenger  has  no  more  control  in  the  one  case  than  in  the 
other,  and  must  trust  wholly  to  the  carrier,  as  does  he  when 
sitting  in  a  car  as  to  the  rate  of  speed  or  any  other  matter 
affecting  his  safety.  The  transit  cannot  be  considered  ended 
until  the  passenger  has  left  the  car;  but  while  this  is  so,  the 
liability  of  the  carrier,  even  in  a  case  in  which  he  has  not 
used  the  proper  degree  of  care,  may  be  defeated  by  the  con- 
tributory  negligence  of  the  passenger. 

While  the  petition  in  this  case  alleged  that  the  "  platform 
at  Woodlawn  was  not  safe  and  long  enough  for  the  purpose 
for  which  it  was  built,  ....  and  that  there  was  no  platform 
by  the  step  where  his  said  wife  got  off  said  train,"  there  was 
no  evidence  showing  that  the  platform  was  in  any  respect 
defective,  but  there  was  evidence  from  which  it  might  be  in- 
ferred that  the  steps  of  the  car  were  just  leyond  its  end. 

The  charge  of  the  court  made  no  reference  to  a  possible  lia- 
bility on  account  of  any  defect  in  the  platform,  but  appellant 
asked  a  charge  to  the  effect  that  there  was  no  evidence  of  any 
defect  in  the  platform,  and  that  no  verdict  could  be  found  in 
favor  oi  plaintiff  on  account  of  its  condition.  The  refusal  to 
give  this  charge  is  assigned  as  error. 

It  has  been  frequently  ruled  that  the  giving  of  a  charge 
upon  a  state  of  facts  there  was  no  evidence  tending  to  show 
the  existence  of,  was  erroneous,  because  misleading;  but  it  has 
never  been  held  that  the  refusal  to  give  a  charge  to  the  effect 
that  there  was  no  evidence  tending  to  show  a  given  state  of 
facts  was  ground  for  reversal. 

The  court  refused  to  give  the  following  instruction:  "The 
jury  are  charged  that  there  was  no  duty  resting  on  the  de- 
fendant's servants  in  charge  of  said  train  to  assist  Mrs.  Miller 
from  the  train,  unless  she  shows  that  from  disability  or  in- 
firmity on  her  part  she  was  unable  to  get  off  readily  without 
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assistance.  She  must  show  also  that  the  employees  in  charge 
of  the  train  knew  of  such  disability  or  infirmity  before  plain- 
tiff can  recover  on  account  of  any  negligence  of  the  defend- 
ant in  not  having  some  person  there  to  assist  Mrs.  Miller  off." 

The  court  had  instructed  the  jury  as  follows:  "Whether 
or  not  the  failure  to  assist  Mrs.  Miller  in  getting  off  the  train 
on  the  part  of  the  persons  in  charge  of  said  train  was  a  want 
of  that  measure  of  care  which  the  employees  of  said  receivers 
owed  to  her  as  a  passenger,  you  will  determine  from  all  the 
oircumstances,  taking  into  consideration  the  failure  on  her 
part  to  ask  for  such  assistance." 

The  evidence  showed  that  Mrs.  Miller  attempted  to  alight 
from  the  car  at  the  proper  place,  and  that  some  of  the  em- 
ployees assisted  or  attempted  to  assist  her. 

The  conductor  stated  that  it  was  the  duty  of  the  brakeman 
to  assist  passengers  to  enter  and  leave  the  train,  and  that  this 
was  also  the  duty  of  the  porter  as  to  persons  who  were  at  the 
proper  place,  or  when  requested.  The  testimony  of  the  porter 
was  to  the  same  efifect. 

There  are  cases  that  seem  to  hold  as  matter  of  law  that 
no  duty  rests  upon  carriers  of  passengers  by  rail  to  assist  per- 
sons entering  or  getting  off  their  cars:  Rahen  v.  Railway,  31 
Am.  &  Eng.  R'y  Cas.  49;  Rahen  v.  Railway^  33  Am.  &  Eng. 
R'y  Cas.  520;  New  Orleans  etc.  R.  R.  Co.  v.  Statham,  42  Miss. 
€14;  97  Am.  Dec.  478. 

A  contrary  ruling  seems  to  have  been  made  in  Jeffersonville 
etc.  R.  R.  Co.  V.  Hendricks,  41  Ind.  69,  and  in  Jeffersonville  etc. 
R.  R.  Co.  V.  Hendricks,  26  Ind.  232. 

Missouri  Pac.  R'y  Co.  v.  Wortham,  73  Tex.  27,  was  a  case 
in  which  a  female  passenger  was  injured  while  alighting  from 
a  car,  on  account  of  an  unsafe  foot-rest  between  the  lower  step 
of  the  car  and  the  ground;  and  while  declining  to  say  that  it 
was  the  duty  of  employees  of  the  carrier  to  give  assistance  to 
persons  entering  or  leaving  a  train  if  proper  means  for  doing 
this  with  safety  were  furnished,  it  was  said  that  the  carrier 
*'owed  her  the  duty  of  providing  not  only  a  reasonably  safe 
appliance  for  enabling  her  to  alight  in  order  to  make  the 
transfer,  but  the  safest  that  had  been  known  and  tested." 

As  already  said,  the  degree  of  care  necessary  to  be  exercised 
by  the  carrier  was  correctly  stated  in  the  charge  of  the  court, 
in  view  of  the  facts  of  the  case;  and  whether,  to  constitute  this 
-degree  of  care,  it  was  necessary  that  employees  of  the  carrier 
ehould  have  assisted  Mrs,  Mille  r  to  alight  from  the  train,  was 
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properly  and  correctly  submitted  to  the  jury  in  the  charge 
given. 

To  have  given  the  charge  requested  by  appellant  would 
have  been  erroneous,  and  an  assumption  on  the  part  of  the 
court  to  decide  a  mixed  question  of  law  and  fact. 

Appellant  requested  the  court  to  submit  to  the  jury  two 
special  issues,  which  only  required  answers  to  the  questions, 
How  long  did  the  train  stop  at  Woodlawn?  What  would 
have  been  a  reasonable  time  for  Mrs.  Miller  to  get  off  the  car 
after  the  train  stopped? 

The  court  refused  to  submit  them. 

The  statute  provides  that  "the  jury  shall  render  a  general 
or  special  verdict,  as  may  be  directed  by  the  court,  and  the 
verdict  shall  comprehend  the  whole  issue,  or  all  the  issues, 
submitted  to  them  ":  R.  S.,  art.  1333. 

It  rests  in  the  discretion  of  the  court  whether  a  general 
verdict  shall  be  taken,  or  one  in  answer  to  speci;.l  issues;  and 
if  this  be  a  matter  that  this  court  would  revise,  it  would  re- 
quire a  showing  that  this  discretion  had  been  clearly  abused,, 
to  justify  a  reversal  of  a  judgment  on  the  ground  that  the 
court  had  refused  to  submit  special  issues. 

If  special  issues  are  submitted,  they  should  be  such  that^ 
upon  proper  answers  to  them,  the  court  could  properly  render 
a  judgment.  If  the  two  issues  presented  by  the  charges  asked 
had  been  submitted  and  answered  most  favorably  to  ap- 
pellant under  the  issues  of  fact  in  the  case,  no  judgment 
could  properly  have  been  rendered;  and  if  answered  adversely 
to  appellant,  would  have  been  insufficient  to  have  authorized 
any  judgment  for  appellee. 

The  conductor  in  charge  of  the  train  when  Mrs.  Miller  was 
injured  was  made  a  defendant,  and  testified  in  behalf  of  ap- 
pellant and  himself,  and  Mrs.  Miller  was  a  witness  in  behalf 
of  plaintiff. 

During  the  argument  before  the  jury,  counsel  for  appellant 
was  insisting  that  Mrs.  Miller  was  an  interested  witness,  and 
therefore  not  entitled  to  such  credit  as  she  would  otherwise 
be,  and  that  witnesses  for  appellant  were  disinterested,  and 
therefore  entitled  to  credence,  when  counsel  assisting  leading 
counsel  for  the  plaintiff  remarked  that  the  conductor  was  an 
interested  witness,  being  a  defendant  against  whom  a  judg- 
ment was  sought. 

After  the  close  of  the  argument,  without  the  knowledge  of 
counsel  for  appellant,  the  case  was  discontinued  as  to  the  con- 
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ductor  by  leading  counsel  for  the  plaintiff,  and  this  fact  seem& 
not  to  have  come  to  the  knowledge  of  appellant's  counsel  until 
many  days  after  the  trial,  when  an  amended  motion  for  new 
trial  was  made,  on  account  of  the  facts  herein  stated. 

It  is  urged  that  the  court  should  have  granted  it. 

It  was  the  right  of  plaintiff  to  make  the  conductor  a  party^ 
and  to  dismiss  as  to  him  at  any  time  before  the  jury  retired.. 
The  facts  do  not  show  that  he  was  made  a  defendant  for  the 
purpose  of  weakening  the  effect  of  his  evidence  should  he  be 
offered  as  a  witness  for  the  defendant. 

If  counsel  had  been  informed  of  the  dismissal  of  the  case  as 
to  him,  this  could  not  in  any  manner  have  affected  the  ques- 
tion of  his  credibility  in  so  far  as  that  might  be  affected  by 
his  interest  in  the  action;  for  his  testimony  would  be  consid- 
ered in  the  light  of  his  relation  to  the  case  at  the  time  he  tes- 
tified, and  not  as  it  subsequently  was. 

No  error  is  found  in  the  proceedings  that  led  to  the  judg- 
ment, and  it  will  be  affirmed. 


Receiver  of  Railway  —  Liability  for  Negligence.  —  A  receiver  hav- 
ing control  of  a  railway  is  liable  for  injuries  received  by  an  engineer  who, 
without  fault  on  his  part,  is  injured  through  the  negligence  of  the  receiver 
in  using  defective  appliances  on  the  road:  Texas  P.  B'y  Co.  v.  Johnson,  7ft 
Tex.  421;  18  Am.  St.  Rep.  60,  and  extended  note.  Suit  for  personal  inju- 
ries by  an  employee  may  be  brought  against  a  receiver  managing  a  railroad: 
Brown  v.  Oay,  76  Tex.  444. 

Railroad  Companies  —  Doty  to  Use  Greatest  Care  in  Providing  for. 
Safety  of  Passengers.  —  In  explaining  the  cause  of  an  accident,  the  com- 
pany must  show  that  it  was  one  that  could  not  have  been  avoided  by  the  use 
of  the  utmost  care  and  prudence:  Pliiladelp/iia  etc  R.  E.  Co.  v.  Anderson, 
72  Md.  519;  20  Am.  St.  Rep.  483,  and  extended  note.  Carriers  bind  them- 
selves to  carry  passengers  safely,  to  the  utmost  care  and  diligence  of  very 
cautious  persons:  Richmond  etc.  R'y  Co.  v.  Scott,  86  Va.  902;  Nagle  v.  Cali- 
fornia etc.  R.  R.  Co.,  88  Cal.  86;  St.  Louis  etc.  R.  R.  Co.  v.  Finley,  79  Tex.  85. 

Railroad  Companies  —  Contributory  Negligence  of  Passenger  — 
Barring  Right  to  Recover.  —  A  passenger  standing  up  in  the  caboose  of 
a  freight  train,  when  seats  are  provided  for  all  passengers,  ia  guilty  of  con- 
tributory negligence:  Wallace  v.  Western  etc,  R.  R.  Co.,  98  N.  C.  494;  2  Am. 
St.  Rep.  346,  and  note.  Where  a  passenger's  acta  are  the  proximate  causfr 
of  his  injury,  he  cannot  recover:  Richmond  etc.  R.  R.  Co.  v.  Pickleseimer,  85 
Va.  798;  Herman  v.  Chicago  etc.  R'y  Co.,  79  Iowa,  161;  Reed  v.  Axtell,  84  Va. 
231;  Oehhard  v.  Detroit  etc.  R'y  Co.,  79  Mich.  586;  Richmond  etc  R.  R.  Co. 
V.  Yeamans,  86  Va.  860. 

Railroad  Companies.  —  A  conductor's  duty  does  not  require  him  to  as- 
sist a  female  passenger  to  alight  from  the  car,  with  her  two  small  children, 
when  she  reaches  her  destination:  Raben  v.  Central  etc  R'y  Co.,  73  lowa^ 
£79;  5  Am.  St.  Rep.  708,  and  note. 
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Taylor,  Bastrop,  and  Houston  Kailway  Com- 
pany V.  Taylor. 

[79  TbxAS,  104.] 

Gbneral  Demurrer  will  not  Reach  Defective  Claim  for  Exemplary 
Damages  when.  —  In  an  action  to  recover  actual  and  exemplary  dam* 
ages,  if  the  petition  is  sufficient  for  the  recovery  of  actual  damages,  % 
defect  therein  ia  stating  a  claim  for  exemplary  damages  cannot  be 
reached  by  a  general  demurrer. 

Condition  of  Railway  Track,  Evidence  of,  when  Admissible.  —  In  an 
action  to  recover  for  injuries  received  in  a  railway  wreck,  evidence 
tending  to  show  the  condition  of  the  track  and  road-bed  immediately 
before  and  at  the  time  of  the  wreck,  at  places  other  than  where  the 
wreck  occurred,  is  admissible. 

H^egligence  —  Instrdction  as  to,  when  Sufficient.  —  It  is  sufficient  for 
the  court  to  state,  in  its  charge  to  the  jury,  the  law  of  negligence  as  ap« 
plied  to  the  facts  of  the  case,  without  giving  any  abstract  definitions  of 
negligence,  gross  negligence,  or  contributory  negligence. 

iRiSKs  not  Assumed  by  Employee  of  Railway  Company.  —  A  railway 
employee  traveling  to  his  work  over  a  part  of  the  company's  road, 
where  he  owes  no  duty  of  inspection,  does  not  assume  risks  from  defects 
in  the  road-bed,  track,  or  bridges  which  render  his  employment  more 
hazardous  than  is  reasonable.  It  is  the  duty  of  the  company  to  keep  its 
road  in  a  reasonably  safe  condition,  and  every  employee  has  the  right 
to  assume  that  a  part  of  the  road  which  he  is  not  required  to  inspect  or 
repair  is  in  such  condition. 

Employee  only  Bound  to  Exercise  Care  in  Line  of  his  Duty.  —  An 
employee  who  knew  of  the  defect  that  caused  injury  to  him  must  be 
held  to  have  assumed  the  risk  occasioned  thereby;  but  he  is  not  bound 
to  exercise  care  in  knowing  the  fact,  unless  it  is  in  the  line  of  his  duty. 

Railway  Company  Permitting  its  Road  to  be  Defective  Chargeablb 
WITH  Negligence. — A  railway  company  that  permits  its  road-bed, 
track,  or  bridges  to  become  so  defective  and  out  of  repair  as  to  render 
the  operation  of  its  trains  over  the  same  more  dangerous  to  its  em- 
ployees than  is  reasonable  and  proper,  is  guilty  of  negligence.  And 
a  court  may,  without  saying  anything  about  negligence,  instruct  the 
jury  that  if  a  railway  company  permits  its  road-bed  and  track  to  be- 
come unreasonably  dangerous  to  its  employees,  a  recovery  may  be  had 
against  it. 

Error  in  Charge  to  Jury,  when  Harmless.  —  Where  a  verdict  finds 
actual  damages  only,  an  error  in  the  charge  to  the  jury  concerning  ex- 
emplary  damages  is  harmless. 

<3oNTRiBUTORY  NEGLIGENCE,  What  CONSTITUTES. — In  an  action  brought 
by  a  wife  against  a  railway  company  to  recover  damages  for  the  death 
of  her  husband,  a  charge  to  the  jury  that  if  the  deceased  was  guilty 
of  contributory  negligence  the  plaintiff  could  not  recover,  and  that  in 
riding  on  the  train  of  the  defendant  it  was  the  duty  of  the  deceased  to 
conduct  himself  as  a  man  of  ordinary  prudence  and  care  would  have 
done  under  the  circumstances  in  which  he  was,  and  if  he  failed  to  use 
such  ordinary  care,  and  by  so  doing  brought  about  or  contributed  to  hi* 
own  death,  he  would  be  guilty  of  contributory  negligence^  oorrectl/ 
«tates  the  law. 
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Unnecessary  Chargr,  Refusal  to  Give,  not  Error.  —  Where  a  statute 
provides  that  a  person  suing  for  the  death  of  another  cannot  recover 
unless  the  deceased,  if  living,  could  recover,  it  is  not  necessary  to- 
charge  the  jury  to  that  effect,  and  it  is  not  error  to  refuse  to  do  so. 

BuKDEN  OF  Proof  not  upon  Plaintiff  when.  —  Where,  in  an  action  iox 
negligence,  there  is  no  defect  in  the  plaintiff's  proof,  and  the  issuer 
npon  the  facts  are  clearly  submitted  to  the  jury,  it  would  be  improper 
to  charge  the  jury  that  the  burden  of  proof  is  upon  the  plaintiff  to  es- 
tablish negligence  on  the  part  of  the  defendant. 

Refusal  to  Give  Charge  merely  Reiterating  Principle  of  One  Al- 
ready Given  not  Error.  —  A  court  may  properly  refuse  to  give  a. 
charge  which  merely  reiterates  the  principle  of  the  general  charge  al- 
ready given. 

Action  to  recover  for  injuries  resulting  in  death.  The 
opinion  states  the  case. 

S.  R.  Fisher,  for  the  appellant. 

Cochran  and  ParTcer,  for  the  appellee. 

CoLLARD,  J.  This  suit  was  brought  by  Mrs.  M.  V.  Taylor 
against  the  appellant  railway  company  for  actual  and  ex- 
emplary damages  because  of  injuries  to  her  husband,  result-^ 
ing  in  his  death,  while  riding  on  defendant's  work-train,  he 
being  at  the  time  an  employee  of  defendant  as  a  section-fore- 
man. He  was  section-foreman  of  section  No.  2.  He  received 
his  injuries  on  section  No;  5,  which  was  in  charge  of  Section- 
foreman  Pierce. 

On  the  morning  of  the  28th  of  March,  1888,  defendant 
started  its  work-train  from  Taylor  south  towards  Bastrop, 
picking  up  the  bosses  of  the  various  sections  and  their  hands, 
intending  to  take  them  to  a  gravel-pit  between  Sayers  and 
Bastrop,  there  to  load  the  cars  with  gravel  for  use  of  the 
road.  The  train  was  composed  of  an  engine,  tender,  twelve 
flat-cars,  and  a  caboose.  By  the  time  the  train  had  reached, 
Cedar  Hollow,  on  section  No.  5,  where  the  accident  occurred, 
some  twenty  or  twenty-five  men  had  been  taken  aboard  the 
train.  There  was  evidence  showing  that  the  caboose  was 
crowded,  and  some  of  the  men  rode  on  the  flat-cars,  of  which 
there  were  twelve  in  the  train.  It  was  more  dangerous  to  ride 
on  the  flat-cars  than  in  the  caboose.  It  was  customary  for 
the  men  to  ride  on  the  flat-cars  whenever  they  pleased,  and 
the  custom  was  known  to  the  company.  There  was  no  order 
prohibiting  such  practice.  Taylor  rode  awhile  in  the  caboose, 
then  moved  onto  the  flat-car  near  the  caboose,  and  then  to- 
the  third  car  from  the  engine.     The  track  was  in  bad  condi- 
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tion  in  many  places.  There  were  several  defective  places 
near  the  north  end  of  a  bridge  across  Cedar  Hollow.  Right 
at  the  bridge  there  was  a  rise  on  the  north  side,  so  that  the 
engine  and  cars  south  had  to  mount  the  rise  to  get  on  a  level 
with  the  bridge.  North  of  this  there  were  uneven  places  in 
the  track,  caused  by  the  rails  and  ties  sinking  down  into  the 
road-bed  as  the  engine  and  cars  passed  over.  Thirty  feet 
north  of  the  bridge  was  the  first  sunken  rail,  at  the  first  joint 
north  of  the  bridge.  It  was  the  practice  of  old  engineers,  who 
were  familiar  with  the  road  and  acquainted  with  the  bad 
places,  to  reduce  the  speed  of  the  train  to  about  nine  miles  an 
hour  in  passing  over  these  uneven  places.  It  was  dangerous 
to  run  over  them  at  a  speed  of  twelve  or  fifteen  miles  per 
hour.  When  the  trains  were  slowed  up  to  a  speed  of  not 
more  than  nine  miles  an  hour,  there  was  no  danger  at  the 
bridge.  There  was  no  danger  when  an  old  engineer  had 
charge  of  the  engine,  and  used  such  caution;  the  danger  was 
when  a  new  engineer  might  be  running  over  it. 

This  place  had  been  in  bad  order  about  a  month  before  the 
wreck.  The  road-master  had  had  his  attention  called  to  it 
by  Engineer  Garrett,  who  slowed  up  his  train  in  passing  over 
it,  and  the  road-master  said  he  would  order  it  repaired,  and 
he  did  order  Pierce,  the  section-foreman,  to  repair  it.  Pierce 
did  repair  a  place  sixty  feet  from  the  end  of  the  bridge,  sup- 
posing that  was  the  place  to  be  fixed,  but  he  said  it  was  level 
nearer  the  bridge,  and  needed  no  repairs.  The  place  he  did 
fix  he  said  he  did  not  fix  perfectly.  A  top-heavy  engine  run- 
ning over  the  place  would  roll  and  careen  to  one  side.  The 
work-train  with  the  hands  aboard,  as  before  stated,  was  run- 
ning over  this  part  of  the  road,  a  new  engineer  to  this  part 
of  the  road  in  charge  of  the  engine,  and  a  few  feet  before 
reaching  the  north  end  of  the  bridge  the  engine  or  tender  ran 
oflf  of  the  track  on  the  right  side,  not  far  from  where  the  sink 
was;  the  caps  of  the  bridge  were  struck  and  the  bridge  went 
down,  drawing  several  flat-cars  into  the  chasm.  The  train 
at  the  time  was  running  twelve  or  fifteen  miles  an  hour,  —  not 
more  than  schedule  time.  Taylor  was  seriously  hurt  in  the 
wreck,  and  a  few  days  thereafter  died  of  his  injuries.  Some 
of  the  witnesses  say  the  cause  of  the  wreck  was  a  loose  joint 
in  the  track  north  of  the  bridge,  that  would  sink  when  the 
engine  was  on  it  and  spring  back  level  when  the  weight 
passed  over  it.  It  had  in  this  way  sunk  the  road-bed  at  the 
point  and  rendered  it  dangerous.      It  was  in  proof  by  one 
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witness  that  the  sunken  place  ran  up  close  to  the  bridge, 
within  twelve  or  fifteen  feet. 

One  of  the  defendant's  engineers,  yet  in  the  employ  of  the 
defendant,  testified  concerning  the  low  joint  north  of  the 
bridge,  on  the  right-hand  side  going  south,  and  said  he  had 
called  the  attention  of  Johnson,  the  road-master,  to  it  twice, 
and  at  one  time  slowed  over  it  and  told  him  to  watch  it;  that 
he  had  called  Pierce's  attention  to  it  three  days  before  the 
wreck.  Johnson  promised  to  have  it  fixed,  and  did  throw  off 
a  note  to  Pierce,  ordering  him  to  fix  it.  He  says:  "Before  I 
was  told  where  the  wreck  occurred  I  told  my  conductor  that 
I  knew  the  spot  where  it  had  occurred.  I  knew  the  place  be- 
cause of  my  knowledge  of  its  defective  condition  there." 

It  was  in  proof  that  Taylor  had  been  on  the  train  and 
had  passed  over  that  part  of  the  track  the  day  before,  and 
possibly  oftener,  but  it  was  not  on  his  section.  Many  others 
who  had  passed  over  the  place  said  that  they  had  not  noticed 
any  defect  in  the  track  at  the  point,  —  and  several  who  had 
been  over  it  frequently.  The  conductor  in  charge  of  the 
train  had  been  over  it  three  or  four  times,  but  had  not 
noticed  anything  wrong  there.  There  was  much  evidence 
tending  to  show  that  the  road  was  in  passable  condition,  — 
that  is,  in  ordinary  repair. 

Albrough,  another  section-foreman,  who,  with  his  men,  was 
taken  on  the  work-train  that  morning,  testified  that  he  saw 
Taylor  on  the  train.  He  says:  "When  I  first  got  on  the  train 
I  took  my  place  in  the  caboose,  and  remained  in  there  for 
an  hour  or  so,  but  I  got  out  onto  a  flat-car  at  Coupland  and 
stayed  out  until  the  wreck.  I  was  on  the  third  car  from  the 
engine.  Taylor  was  on  the  car  with  me,  as  was  another  man 
I  did  not  know.  Taylor  was  on  the  second  car  from  the 
caboose  when  I  met  him,  and  he  went  to  the  third  from  the 
engine,  on  which  I  was  riding.  He  had  been  with  me  on 
that  car  about  twenty  minutes,  and  was  on  that  car  at  the 

time  of  the  accident At  the  time  of  the  wreck,  I  first 

saw  the  tender  jump  the  track,  and  by  that  time  Taylor  got 
ready  to  jump,  and  he  jumped,  and  struck  the  cap  of  the 
bridge,  and  that  was  the  last  I  saw  of  him.  I  slid  across  the 
bridge  on  the  flat  without  any  trucks  under  it  until  it  got 
over  the  bridge,  and  I  do  not  know  whether  I  jumped  or 
walked  ofi".  The  flat  I  was  on  scooted  over  the  opening.  I 
told  Taylor  not  to  jump.  I  told  him,  because  the  first  two 
cars  were  in  the  direction  he  was  going  to  jump,  and  I  was 
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afraid  he  would  be  caught  in  the  wreck  of  the  cars.    I  was 

not  hurt.     The  caboose  did  not  go  off  the  track The 

day  before,  when  I  rode  over  it,  it  seemed  to  be  in  fair  condi- 
tion, but  there  might  have  been  a  swing  in  it;  I  could  not  tell. 
....  In  my  judgment,  that  track,  for  a  new  road-bed,  along; 
there  for  about  twelve  miles,  was  in  good  condition.  All  new 
road-beds  sink  more  or  less.  All  new  road-beds  do  not  stay 
Bunk;  they  are  supposed  to  be  kept  up.  When  a  place  get» 
out  of  order,  a  man  can  fix  it  up  in  a  day,  but  how  long  it 
will  stay  is  another  thing." 

Perrin,  the  engineer  in  charge  of  the  engine  at  the  time  of 
the  accident,  testified,  when  first  on  the  stand,  that  the  speed 
of  the  train  at  the  time  and  place  of  the  wreck  "was  about 
twelve  miles  an  hour;  it  might  have  been  a  mile  or  two  faster 
or  a  mile  slower;  that  is  about  the  speed."  He  said  he  "  was 
on  track  that  he  was  allowed  to  make  fifteen  miles  an  hour  on.'* 

He  was  afterwards  recalled,  and  testified  that  he  could  not 
state  the  speed  of  the  train  as  he  passed  over  the  place  on  th& 
day  before  the  accident, but  says:  "I  was  going  about  as  fast 
as  I  thought  it  was  safe.  I  guess  it  may  have  been  twenty  or 
twenty-five  miles  an  hour  at  the  point  between  the  gravel-pit 
and  Elgin." 

Avery  testified  that  he  took  a  load  of  gravel  over  the  place 
the  day  before  the  wreck,  going  twenty-five  or  thirty  miles  an 
hour,  but  then  he  was  going  north,  with  engine  and  pilot  in 
front. 

Other  particulars  of  the  case  will  be  stated  hereafter,  if 
required. 

The  jury  gave  verdict  for  plaintiff  for  five  thousand  dollars 
actual  damages.  Judgment  was  rendered  accordingly,  and 
defendant  appealed. 

The  first  assignment  of  error  is,  that  the  court  erred  in 
overruling  defendant's  general  demurrer  to  plaintiff's  origi- 
nal petition,  and,  in  particular,  to  such  parts  thereof  as  claimed 
exemplary  damages. 

There  is  no  question  but  that  the  petition  was  sufficient  in 
law  for  a  recovery  of  actual  damages,  and  had  it  been  defect- 
ive in  the  claim  for  exemplary  damages,  the  defect  could  not 
be  reached  by  a  general  demurrer. 

The  next  assignment  is,  that  the  court  erred  in  permitting 
plaintiflF  to  introduce  evidence  tending  to  show  the  condition 
of  the  track  and  road-bed  immediately  before  and  at  the  time 
of  the  wreck,  at  places  other  than  where  the  wreck  occurred. 
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This  question  has  been  decided  adversely  to  appellant  in 
Texas  etc.  Ry  Co.  v.  De  Milley,  60  Tex.  194.  The  point  is 
elaborated  in  that  case,  and  needs  no  further  discussion. 

The  next  assignment  of  error  presented  in  appellant's  brief 
is,  that  the  court  erred  in  its  charge  to  the  jury,  in  failing  to 
define  the  terms  "negligence,"  "gross  negligence,"  and  "con- 
tributory negligence." 

The  court  did  not  attempt  to  give  any  abstract  definitions 
of  these  terms,  but  stated  the  law  of  negligence  in  the  charge 
as  applied  to  the  facts  of  the  case,  which  was  all  that  was 
required. 

The  appellant  further  objects  to  the  charge  of  the  court  as 
follows:  "  The  court  erred,  in  paragraph  7  of  its  charge  to  the 
jury,  in  instructing  the  jury  'that  the  deceased,  Taylor,  in 
accepting  employment  with  the  defendant  company,  assumed 
the  risks  incidental  to  travel  over  the  road  while  it  was  in  a 
reasonably  safe  condition,  and  that  he  did  not  assume  risks 
which  grew  out  of  any  defect  in  the  road  which  rendered  it 
more  hazardous  than  reasonable,  unless  Taylor  had  knowl- 
edge of  the  defects  occasioning  the  extra  hazard,'  —  1.  Because 
said  instruction  does  not  correctly  state  the  risks  assumed  by 
an  employee  in  railroad  service;  2.  Because  it  is  a  charge 
upon  the  weight  of  evidence,  in  assuming  the  existence  of 
defects  in  the  roads;  and  3.  Because  it  made  the  defendant 
company's  liability  for  injuries  resulting  from  defects  in  track, 
road-bed, jetc,  depend  solely  upon  the  absence  of  knowledge 
of  such  defects  on  Taylor's  part,  without  reference  to  the  fur- 
ther inquiry  whether,  by  the  exercise  of  reasonable  care  and 
prudence,  Taylor  might  not  have  discovered  defects  exposing 
him  to  danger." 

The  court  instructed  the  jury  upon  this  subject  as  follows:  — 

"6.  It  is  the  duty  of  the  defendant  to  keep  its  road-bed, 
track,  and  bridges  in  such  condition  as  to  be  reasonably  safe 
to  its  employees  in  operating  its  trains  over  same  at  a  reason- 
able and  proper  rate  of  speed. 

"7.  In  accepting  employment  from  the  defendant,  the  said 
W.  S.  Taylor  accepted  the  risks  incident  to  travel  over  the 
road  while  it  was  in  the  condition  above  indicated,  and  he 
did  not  accept  risks  which  grew  out  of  any  defects  in  the  road 
which  rendered  it  more  hazardous  than  reasonable,  unless  he 
had  knowledge  of  the  defects  occasioning  the  extra  hazard. 

"8.  If  the  defendant  permitted  its  road-bed,  track,  and 
bridges,  or  either  of  them,  to  become  so  defective  and  out  of 
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repair  as  to  render  the  operation  of  its  trains  over  the  same 
more  dangerous  to  its  employees  than  it  was  reasonable  and 
proper  for  it  to  be,  this  would  be  negligence  on  the  part  of 
defendant." 

The  seventh  paragraph  of  the  charge  only  states  facts  upon 
which  deceased  would  and  would  not  be  held  to  assume  risks, 
and  did  not  assume  that  defects  existed,  nor  was  it  a  charge 
upon  the  weight  of  evidence.  Paragraph  8  of  the  charge,  im- 
mediately after  the  section  complained  of,  properly  submits 
the  question  of  defective  condition  of  the  road  to  the  jury. 
The  jury  were  also  told,  in  the  fourteenth  clause  of  the  charge, 
that  if  the  wreck  was  not  caused  by  defects  in  the  road-bed, 
track,  or  bridge,  they  should  find  for  defendant:  Texas  etc. 
R'y  Co.  V.  Hardin,  62  Tex.  373. 

Deceased  did  not  assume  risks  from  defects  in  the  road- 
bed or  track  which  rendered  his  employment  more  hazardous 
than  was  reasonable.  It  was  the  duty  of  the  company  to 
keep  its  road  in  a  reasonably  safe  condition,  and  deceased 
had  the  right  to  assume  that  a  part  of  the  road  which  he  was 
not  required  to  inspect  or  repair  was  in  such  condition.  The 
charge,  in  this  respect,  was  the  law  of  the  case:  International 
etc.  R'y  Co.  v.  Bell,  75  Tex.  50. 

If  deceased  knew  of  the  defect  that  caused  the  injury,  he 
would,  as  an  employee  of  defendant,  be  held  to  have  assumed 
the  risk  occasioned  thereby,  but  he  was  not  bound  to  use  care 
in  ascertaining  the  fact  on  that  part  of  the  road  where  the 
accident  occurred.  It  did  not  occur  on  the  section  of  the  road 
of  which  he  was  foreman,  where  it  was  his  duty  to  inspect  and 
repair  the  road,  but  on  another  part.  He  was  being  carried 
by  defendant's  train  on  other  employment,  in  no  wise  con- 
nected with  his  duties  as  section-foreman  over  the  road  where 
he  owed  no  duty  as  inspector.  The  rule  is,  that  if  the  em- 
ployee knows  of  defects  which  cause  injury  to  him,  he  as- 
sumes the  risk,  but  he  is  not  bound  to  exercise  care  in 
knowing  the  fact,  unless  it  is  in  the  line  of  his  duty.  The 
principle  contended  for  by  appellant  does  not  apply  to  a  case 
like  this:  Hannibal  etc.  R'y  Co.  v.  McNamara,  59  Tex.  255. 

Appellant's  next  assignment  of  error  is:  "The  court  erred, 
in  paragraph  8  of  its  charge  to  the  jury,  in  charging,  in  effect, 
that  if  the  defendant  permitted  its  road-bed,  track,  and 
bridges,  or  either  of  them,  to  become  so  defective  and  out  of 
repair  as  to  render  the  operation  of  its  trains  over  the  same 
more  dangerous  to  its  employees  than  was  reasonable  and 
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proper,  this  would  be  negligence  on  the  part  of  defendant, 
because  whether  the  facts  enumerated  constituted  negligence 
or  not  was  a  question  of  fact  for  the  jury  to  determine." 

A  similar  charge  to  the  above  was  held  to  be  a  correct  expo- 
sition of  the  law:  Gulf  etc.  R'y  Co.  v.  Silliphant,  70  Tex.  630,  631. 

The  foregoing  charge  does  not  tell  the  jury  that  any  certain 
act,  or  the  omission  of  any  certain  act,  would  constitute  negli- 
gence. It  correctly  states  the  elements  of  negligence  as"  ap- 
plied to  the  facts  of  the  case,  which  elements,  if  found  by  the 
jury,  would  be  a  finding  of  negligence. 

The  question  of  negligence  vel  non  must,  as  a  general  rule, 
be  left  to  the  jury;  but  the  court  is  not  compelled  to  use  any 
particular  set  phrases  to  communicate  to  the  jury  what  is 
meant  by  it.  If  the  law  of  negligence  in  a  given  case  is  cor- 
rectly stated,  it  is  sufficient.  The  law  was  correctly  declared 
in  the  charge  complained  of  Had  the  court  instructed  the 
jury  that  if  the  defendant  had  permitted  its  road-bed  and 
track  to  become  unreasonably  dangerous  to  its  employees, 
«tc.,  plaintiff  should  recover,  without  saying  anything  about 
negligence,  it  would  have  been  correct:  International  etc.  R^y 
Co.  V.  Bell,  75  Tex.  50. 

The  next  assignment  of  error  complains  of  supposed  error 
in  the  court's  charge  concerning  exemplary  damages.  The 
jury  found  for  the  defendant  upon  the  issue.  If  there  was 
error  in  the  charge,  it  was  harmless. 

It  is  urged  that  "  the  court  erred,  in  paragraph  10  of  its 
charge  to  the  jury,  in  instructing  the  jury,  in  effect,  'that 
in  riding  on  trains  of  the  defendant,  it  was  the  duty  of  the 
deceased  to  conduct  himself  as  a  man  of  ordinary  prudence 
and  care  would  have  done  under  the  circumstances  in  which 
he  was;  and  if  he  failed  to  use  such  ordinary  care,  and  by  so 
doing  brought  about  or  contributed  to  his  own  death,  he  would 
be  guilty  of  contributory  negligence,'  because  the  instruction 
is  an  incorrect  statement  of  the  law." 

We  find  nothing  erroneous  in  this  charge.  It  is  the  law. 
The  court  supplemented  the  charge  by  telling  the  jury  that 
if  the  deceased  was  guilty  of  contributory  negligence,  plaintiff 
could  not  recover.  Such  instructions  were  eminently  proper 
under  the  issue  of  contributory  negligence. 

The  next  assignment  supposes  error  in  the  court's  charge 
upon  exemplary  damages,  and  refusal  to  give  charges  asked 
upon  the  subject,  which,  for  reasons  before  stated,  need  not 
be  considered. 
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The  next  assignment  of  error  is,  that  the  court  erred  in  re- 
fusing special  instructions  1  and  2  asked  by  defendant,  to  the 
effect  that  plaintifif  could  not  recover  unless  the  deceased,  if 
living,  could  recover. 

This  is  a  statutory  provision,  but  it  is  unnecessary  to  give 
it  in  charge  to  the  jury.  All  that  is  necessary  is  to  charge 
the  law  of  the  case.  The  requested  instruction  No.  1  sim- 
ply announced  the  rule  that  plaintifif  could  not  recover  if 
deceased  could  not,  if  living,  and  suing  for  himself;  the 
second  was  a  reiteration  of  the  first,  and  contained  some 
other  additional  matters,  among  which  was  the  following: 
That  in  order  to  a  recovery  by  the  plaintifif,  she  must  show 
"that  Taylor  did  not  know,  and  had  not  equal  means  of 
knowing,  the  danger  to  which  he  was  exposed  in  going  over 
the  track  on  the  train."  We  have  already  seen  that  this 
charge  should  not  have  been  given,  as  deceased  was  under 
no  obligations  to  the  company  to  know  the  condition  of  the 
track  where  the  wreck  occurred,  and  hence,  although  some 
part  of  the  charge  might  have  been  correct,  it  could  not  be 
given  because  of  the  error  in  the  clause  of  the  requested 
charge  quoted. 

Defendant  requested  special  charges  instructing  the  jury 
that  the  burden  of  proof  was  on  the  plaintifif  to  establish 
negligence  on  the  part  of  defendant,  and  that  until  this  fact 
is  established,  the  law  presumes  that  the  defendant  exercised 
proper  care  for  Taylor's  safety.  There  was  no  defect  in  the 
proof  of  plaintifif,  and  nothing  in  the  case  calling  for  a  charge 
upon  the  burden  of  proof.  The  issues  upon  the  facts  were 
clearly  submitted  to  the  jury,  and  it  would  have  been  im- 
proper to  charge  that  the  burden  of  proof  was  upon  the  plain- 
tifif to  establish  negligence;  nor  was  it  necessary  to  instruct 
the  jury  that  it  would  be  presumed  that  defendant  had  exer- 
cised proper  care  until  the  contrary  appeared. 

Defendant  also  asked  the  court  to  instruct  the  jury  that  the 
law  only  imposes  upon  the  defendant  the  duty  to  exercise 
reasonable  and  ordinary  care  to  provide  safe  road-bed,  track, 
and  bridges  for  an  employee  in  its  service,  and  that  if  it  had 
done  so,  plaintifif  could  not  recover. 

The  court,  in  the  general  charge,  had  instructed  the  jury 
that  it  was  the  duty  of  defendant  to  keep  its  road-bed,  track, 
and  bridges  in  such  condition  as  to  be  reasonably  safe  to  ita 
employees  in  operating  its  trains  over  the  same  at  a  reason- 
able and  proper  rate  of  speed,  and  that  deceased  did  not 
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assume  risks  which  grew  out  of  defects  in  the  road  which 
rendered  it  more  hazardous  than  reasonable,  unless  he  had 
knowledge  of  the  defects  occasioning  the  extra  hazard.  This 
charge  given  informed  the  jury  as  to  the  care  required  of  the 
company;  that  it  was  to  keep  its  road,  track,  etc.,  in  reason- 
ably safe  condition.  These  expressions  are  equivalent  to  a 
direction  that  the  company  was  only  bound  to  use  ordinary 
care.  The  charge  asked  does  not  define  ordinary  care,  and 
does  not  call  the  attention  of  the  court  to  the  necessity  of 
such  a  definition.  It  did  not  cure  any  defect  that  may  have 
been  in  the  court's  charge  in  this  respect. 

Another  assignment  of  error  is,  "  The  court  erred  in  re- 
fusing to  give  in  charge  to  the  jury  special  instructions 
Nos.  9  and  10  asked  by  defendant,  because  the  mere  absence 
•of  a  rule  or  regulation  prohibiting  employees  of  a  railroad 
company  from  doing  acts  or  indulging  in  practices  which  are 
not  necessary  or  required  to  be  done  in  the  prosecution  of 
their  employment,  and  which  may  be  dangerous  to  their 
safety,  will  not  relieve  an  employee  from  the  consequences 
of  his  own  act,  where  injury  results  therefrom,  nor  impose 
upon  the  company  a  liability  which  otherwise  it  would  not 
rest  under." 

Defendant  requested  the  following  to  be  given  in  charge  to 
the  jury:  — 

"  No.  9.  You  are  instructed  that  the  mere  absence  of 
a  rule  or  regulation  prohibiting  employees  of  a  railroad  com- 
pany from  doing  acts  or  indulging  in  practices  which  are 
tiot  necessary  or  required  to  be  done  in  the  prosecution  of 
their  employment,  and  which  may  be  dangerous  to  their 
safety,  will  not  relieve  an  employee  from  the  consequences  of 
his  own  acts,  where  injury  results  therefrom,  nor  impose  upon 
the  company  a  liability  which  otherwise  it  would  not  rest  under. 
If,  therefore,  you  believe  from  the  evidence  that  riding  upon  a 
flat-car  in  a  work-train  when  a  caboose  is  provided  was  not 
prohibited  by  a  rule,  regulation,  or  order  of  the  defendant  at 
the  time  of  the  alleged  injuries  to  Taylor;  that  at  said  time 
Taylor  was  riding  upon  a  flat-car  in  a  train  provided  with  a 
caboose;  that  so  riding  was  dangerous;  and  that  Taylor  would 
not  have  sustained  the  alleged  injuries  on  the  occasion  re- 
ferred to  had  he  ridden  in  the  caboose  instead  of  on  the  flat, — 
you  will  find  for  the  defendant,  if  you  further  believe  from  the 
evidence  that  he  voluntarily  placed  himself  on  the  flat, 
•with  ample  room  for  his  safe  accommodation  in  the  caboose. 
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"  No.  10.  If  from  the  evidence  you  believe  that  the  train 
upon  which  Taylor  was  riding  at  the  time  he  received 
his  alleged  hurts  was  provided  with  a  caboose  for  the  trans- 
portation of  hands,  and  that  it  was  sufficiently  commodious 
safely  to  accommodate  Taylor  and  other  hands  proceedings 
along  the  track  in  the  train;  and  you  further  believe  from  the 
evidence  that  Taylor  voluntarily  placed  himself  upon  one  of 
the  flat-cars  composing  the  train,  and  that  his  situation  on 
the  flat  was  more  dangerous  than  it  would  have  been  in  the 
caboose;  and  you  further  believe  that  he  would  not  have  been 
hurt  or  have  sustained  the  injuries  it  is  alleged  he  received 
had  he  remained  in  the  caboose,  — you  will  find  for  the  defend- 
ant. In  this  connection,  if  you  find  riding  on  a  flat-car  in  a 
work-train  is  dangerous,  or  attended  with  more  danger  or  risk 
than  riding  in  the  caboose,  and  that  Taylor  knew,  or  might 
have  known  by  the  exercise  of  reasonable  care  and  diligence,  the 
danger,  then  you  are  instructed  that  whether  or  not  a  printed 
or  written  rule  prohibiting  the  riding  on  flats  where  a  caboose 
is  furnished  was  promulgated  by  the  defendant  is  immaterial; 
for  in  the  absence  of  affirmative  proof  that  the  managing  officers 
or  agents  of  the  defendant  knew  of  the  habit  or  practice,  if 
such  existed,  of  hands  on  work-trains  riding  on  flats  or  in  the 
caboose,  at  their  election,  the  non-existence  of  a  rule  prohibit- 
ing the  practice  cannot  be  considered  as  sanctioning  it." 

It  was  in  evidence  —  indeed  it  was  the  undisputed  evidence 
—  that  it  was  the  custom  of  the  employees  engaged  in  such  ser- 
vice as  they  were  then  ordered  to  do  to  ride  where  they  pleased, 
in  the  caboose  or  on  the  flat-cars;  that  they  did  so  habitually, 
with  the  knowledge  of  the  defendant,  who  so  carried  them 
without  objection.  There  was  no  order  prohibiting  the  prac- 
tice. 

If  any  charge  was  needed  upon  this  subject,  the  demand 
was  fully  and  sufficiently  met  by  the  court's  general  charge 
upon  contributory  negligence  of  deceased. 

We  find  no  error  in  the  rulings  of  the  court  below  or  in  the 
judgment  that  requires  a  reversal,  and  our  conclusion  is,  that 
the  judgment  ought  to  be  affirmed. 


Railroad  Companies  —  Liability  fob  Defects  nr  Road-bed. — A  rail- 
road company  is  liable  tor  defects  in  its  road-bed,  due  to  the  negligence  of 
the  leasing  construction  company:  Chattanooga  etc.  R.  R.  Co.  v,  Liddell,  85  Ga. 
482;  21  Am.  St.  Rep.  169,  and  note.  A  railroad  company  is  liable  to  an  em- 
ployee injured  through  defects  in  its  road-bed:  Kansas  City  etc.  R.  R.  Co.  v. 
Kier,  41  Kan.  661;  13  Am.  St.  Rop.  311,  and  note;  Soutliein  etc.  R.  R.  Co.  t. 
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Aylward,  79  Tex.  675;  Trinity  etc.  R.  R.  Co.  v.  Lane,  79  Tex.  643;  Bean 
V.  Western  etc.  R.  R.  Co.,  107  N.  C.  731.  It  is  negligence  on  the  part  of  a 
railroad  company  to  allow  defects  in  its  road-bed,  and  it  will  be  liable  f»r 
damages  if  injury  result  therefrom:  Ruther/ordv.  Shreveport  etc.  R.  R.  Co.,  41 
La.  Ann.  793;  Bridgera  v.  Dill,  97  N.  C.  222;  Little  Rock  etc.  R'y  Co.  v.  Cagle, 
53  Ark.  347.  Whether  or  not  the  company  used  due  diligence  to  ascertain 
defects  is  a  question  for  the  jury:  Central  R.  R.  Co.  v.  Kent,  84  Ga.  352. 

Railroad  Companies  —  Risks  not  Assumed  by  Employees. — Where 
an  employee  is  instructed  to  do  some  dangerous  act  which  could  be  rendered 
safe  by  the  exercise  of  special  care  by  the  master,  he  may  assume  that  such 
care  was  taken:  Harrison  v.  Detroit  etc.  R.  R.  Co.,  79  Mich.  409;  19  Am.  St. 
Rep.  180,  and  note.  An  employee  assumes  only  the  hazards  incident  to  the 
employment,  and  not  those  whose  existence  is  inevitably  dangerous,  and  of 
whose  existence  he  could  not  know:  Myhan  v.  Louisiana  etc  Co.,  41  La. 
Ann.  964;  17  Am.  Rep.  436,  and  note.  A  brakeman  does  not  assume  the 
risk  of  being  injured  by  defective  bumpers  on  cars  that  he  is  coupling:  Qood- 
rich  V.  New  York  etc.  R.  R.  Co.,  116  N.  Y.  398,  15  Am.  St.  Rep.  410,  and 
note;  Missou7-i  etc.  R'y  Co,  v.  Barber,  44  Kan.  612;  Cincinnati  etc,  R'y  Co.  v. 
Roesch,  126  Ind.  445. 

Railroad  Companies  —  Employees  only  Bound  to  Exercise  Care  in 
Line  of  Duty.  —  An  employee  is  not  bound  to  inquire  as  to  latent  defects, 
but  only  patent  ones,  in  machinery.  It  is  the  duty  of  his  employer  to  make 
Buch  inquiries:  Myhan  v.  Louisiana  etc.  Co.,  41  La.  Ann.  964;  17  Am.  St.  Rep. 
436,  and  note.  A  railroad  company  is  liable  to  its  servants  for  the  negligence 
of  au  officer  whose  duty  it  is  to  keep  its  road  in  safe  condition,  and  fails  to 
perform  his  duty:  Kansas  City  etc,  R,  R,  Co,  v.  Kier,  41  Kan.  661;  13  Am.  St. 
Rep.  311,  and  note. 

Negligence  —  Burden  ot  Proof.  —  The  burden  of  proof  of  negligence 
as  alleged  in  the  complaint  is  upon  the  plaintiflF;  as  alleged  in  the  answer, 
upon  the  defendant:  Murray  v.  Missouri  P.  R'y  Co.,  101  Mo.  236;  20  Ana. 
St.  Rep.  601,  and  note. 


Schuster  v,  Bauman  Jewelry  Company. 

[79  Texas,  179.] 

Separate  Property  of  Wife,  Land  Purchased  on  Credit  is,  when.  — 
Land  purchased  for  a  wife  and  conveyed  to  her,  she  paying  with  her  own 
money  part  of  the  consideration  down,  and  giving  notes  signed  by  her 
husband  and  herself  for  the  remainder,  which  notes  are  subsequently 
paid  by  money  borrowed  by  her,  the  money  thus  borrowed  being  after- 
wards paid  out  of  her  separate  funds,  is  her  separate  property.  And  in 
an  action  brought  by  the  creditors  of  the  husband  to  recover  such  land, 
a  charge  to  the  jury  which  admits  of  the  construction  that  unless  the 
notes  given  to  the  grantor  for  the  purchase- money  were  directly  paid  by 
her  with  her  separate  money,  she  could  not  claim  the  benefit  of  the 
payment,  although  her  separate  funds  paid  the  loan  with  which  the  debt 
to  the  grantor  was  discharged,  is  erroneous. 

Earnings  op  Minor  Son,  until  Emancipated,  Belong  to  his  Father, 
and  the  creditors  of  the  latter  have  the  same  right  to  look  to  them  and 
to  the  property  in  which  they  are  invested  as  to  any  other  effects  of  their 
debtor. 
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Mbre  Failure  to  Chargb  Jury  on  Particular  Point  is  not  Error, 
when  no  instructions  upon  that  point  have  been  requested. 

JvDOMKNT  Affirmed  in  Part  and  Reyerskd  in  Part  when.  —  Wher« 
the  judgment  of  the  trial  court  is  correct  as  to  two  out  of  three  tracts 
of  land,  the  titles  to  which  grew  out  of  transactions  wholly  distinct 
from  each  other,  and  erroneous  as  to  the  third  tract,  the  supreme  court 
will  reverse  it  as  to  the  latter  tract  and  affirm  it  as  to  the  other  two 
tracts. 

Action  to  recover  three  tracts  of  land.  The  opinion  states 
the  case. 

F.  M.  Henry,  and  Henry  and  Henrv,  for  the  appellants. 
Talbot  and  Turner,  for  the  appellee. 

Gaines,  A.  J.  This  action  was  brought  by  appellee  to  re- 
cover of  appellants,  F.  L.  Schuster  and  Sophia  Schuster,  his 
wife,  three  separate  parcels  of  land  in  Bowie  County.  One,  a 
tract  of  twenty  acres,  was  conveyed  to  the  wife  February  17, 
1881;  another,  a  city  lot,  January  19,  1882;  and  the  third, 
also  a  tract  of  twenty  acres,  September  25,  1885. 

The  husband  being  indebted  to  appellee,  the  latter,  sub- 
sequent to  the  last  conveyance,  caused  an  attachment  to  issue 
against  his  property  and  to  be  levied  upon  the  lands  in  con- 
troversy. A  judgment  was  obtained  against  Schuster  on  the 
attachment,  and  by  virtue  of  an  execution  issued  thereon  the 
lands  were  sold  by  the  sheriff  and  were  bid  off  by  and  con- 
veyed to  the  appellee. 

Notice  was  given  at  the  sale  that  the  lands  were  claimed  by 
Mrs.  Schuster  as  her  separate  property.  Whether  they  be- 
longed to  her  separate  estate,  or  not,  was  the  question  upon 
the  trial  of  the  case.  The  trial  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff  for  undivided  two  thirds  of  the  first 
parcel,  and  for  the  whole  of  the  third,  and  for  the  defendant 
Mrs.  Schuster  for  the  whole  of  the  second  and  an  undivided 
third  of  the  first. 

The  title  of  the  defendant  Mrs.  Schuster  to  each  parcel  of 
the  land  in  controversy  was  dependent  upon  a  different  state 
of  facts,  as  disclosed  by  the  evidence. 

The  court,  in  its  charge  to  the  jury,  did  not  apply  the  law 
to  the  facts  of  each  of  the  three  transactions,  but  gave  the 
following  general  instructions:  "  You  are  instructed  that  the 
judgment  which  has  been  offered  in  evidence  before  you  in 
favor  of  plaintiff  against  F.  L.  Schuster  and  the  execution 
issued  on  said  judgment,  the  levy  of  the  same  on  the  land  in 
controversy,  and  the  sheriff's  deed  thereto,  will  authorize  you 
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to  render  your  verdict  in  favor  of  the  plaintiff  for  the  land  in 
controversy,  unless  you  believe  from  the  evidence  that  the 
land  in  controversy  is  the  separate  property  of  the  defendant 
Mrs.  Sophia  Schuster,  that  it  was  purchased  and  paid  for  with 
money  given  to  her  by  her  mother,  and  that  the  plaintiflF  had 
notice  that  the  land  in  controversy  was  the  separate  property 
of  Mrs.  Sophia  Schuster  at  the  time  they  purchased  it  at 
sheriff' 8  sale,  in  which  event  you  will  find  for  the  defend- 
ants." 

And  again,  *'  the  burden  of  proof  is  on  Mrs.  Sophia  Schus- 
ter to  show  by  a  preponderance  of  evidence  that  the  land  in 
controversy  is  her  separate  property;  that  it  was  purchased 
and  paid  for  with  money  given  to  her  by  her  mother;  and  if 
she  has  failed  so  to  s^how,  you  will  find  for  plaintiff." 

It  is  complained  that  these  instructions  were  erroneous  and 
misleading.  They  are  correct  as  applied  to  the  lot  conveyed 
to  Mrs.  Schuster  January  9,  1882,  and  for  that  lot  the  verdict 
and  judgment  were  in  her  favor.  But  as  to  the  tract  of  land 
previously  purchased,  they  were  not  strictly  correct,  and,  as 
we  think,  may  have  misled  the  jury  to  her  prejudice.  That 
tract  of  land  was  purchased  for  and  conveyed  to  her,  and  at 
the  time  of  the  purchase  she  paid  one  hundred  dollars  in 
money  given  to  her  by  her  mother.  There  were  two  deferred 
payments,  each  for  one  hundred  dollars,  for  which  she  and 
her  husband  gave  their  promissory  notes  to  the  grantors  in 
the  conveyance.  These  notes  were  paid  with  money  borrowed 
by  her  for  the  purpose.  The  money  so  borrowed  was  repaid 
with  funds  given  to  her  by  her  mother  after  the  deed  was  exe- 
cuted. 

The  husband  testified  to  these  facts,  and  also  that  he  did 
not  buy  the  land  for  himself,  but  for  his  wife.  There  was  no 
testimony  tending  to  any  contrary  conclusion.  He  also  swore 
that  at  the  date  of  the  transaction  he  was  solvent,  and  gave 
the  dates  of  several  gifts  of  money  to  his  wife  by  her  mother, 
the  several  items  amounting  to  sixteen  hundred  dollars. 

The  principle  applied  in  Ullmann  v.  Jasper,  70  Tex.  446,  is 
the  law  of  this  case.  There  the  wife,  having  separate  funds, 
purchased  two  lots,  partly  on  a  credit.  For  convenience,  the 
cash  payment  was  applied  wholly  to  one  lot,  the  other  being 
bought  wholly  on  a  credit.  The  deferred  payment  was  made 
with  the  wife's  means,  though  the  note  of  the  husband  was 
given  for  it.  It  was  shown  that  the  vendor  did  not  look  to 
him  for  payment.     It  was  held  that  the  lot  purchased  on  a 
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credit  and  conveyed  to  her  in  her  name,  and  paid  for  with 
her  money,  became  her  separate  property.  It  is  true  that  in 
the  present  case  the  wife  borrowed  the  money  to  make  the 
deferred  payments.  But  she  repaid  the  loan  with  her  sepa- 
rate money.  We  do  not  see  that  this  makes  any  substantial 
difference  between  the  two  cases.  The  property  was  bought 
for  the  benefit  of  Mrs.  Schuster's  separate  estate,  and  was  di- 
rectly paid  for  in  part  with  her  money.  It  was  understood 
that  the  balance  was  also  to  be  paid  from  her  separate  funds; 
and  it  was  in  fact  so  paid,  though  not  directly.  A  special  in- 
struction should  have  been  requested  upon  the  point.  But 
the  charge  given  admits  of  the  construction  that  unless  the 
notes  given  for  the  purchase-money  were  directly  paid  with 
Mrs.  Schuster's  separate  money,  she  could  not  claim  the  bene- 
fit of  the  payment,  although  her  funds  paid  the  loan  with 
which  the  debts  to  the  grantors  were  discharged.  If  the  jury 
did  not  so  construe  it,  they  should  have  found  a  verdict  for  her 
upon  this  issue.  The  charge  was  at  least  misleading,  and 
calls  for  a  reversal  of  the  judgment  as  to  the  tract  of  land 
conveyed  to  Mrs.  Schuster  on  February  17,  1881. 

As  to  the  land  purchased  September  26,  1885,  we  have  quite 
a  different  case.  The  wife's  equity  in  such  cases  arises  from 
the  actual  investment  of  her  separate  money  or  the  transfer 
of  her  separate  property.  That  tract  was  paid  for  in  part  with 
a  pony  valued  at  one  hundred  dollars,  and  Mrs.  Schuster  ex- 
ecuted two  promissory  notes  amounting  to  two  hundred  dol- 
lars for  the  balance  of  the  purchase-money,  with  a  mortgage 
on  the  land  to  secure  them.  At  the  time  of  the  trial  they 
had  not  been  paid.  Her  husband  testified  that  the  pony  had 
been  given  to  her  by  her  son,  and  that  the  son,  who  was  only 
nineteen  years  old,  had  worked  and  made  money  and  bought 
the  pony.  The  son  testified  to  the  same  facts.  The  father  is 
entitled  to  the  services  of  his  minor  son.  But  he  may  eman- 
cipate him  and  make  his  future  earnings  his  own;  and  it  may 
be  that  creditors  have  no  claim  upon  the  filial  obligation  and 
cannot  complain  that  such  action  is  in  fraud  of  their  rights. 
But  until  he  is  emancipated  the  son's  earnings  belong  to  the 
father,  and  the  creditors  of  the  latter  have  the  same  right  to 
look  to  them  and  to  the  property  in  which  they  are  invested 
as  to  any  other  effects  of  their  debtor.  If  the  son  of  the  de- 
fendants had  been  emancipated  at  the  time  the  pony  was 
bought,  he  and  his  fatherlDest  know  the  fact.  Neither  of  them 
testified  to  any  formal  emancipation  or  to  any  circumstance 
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reasonably  sufficient  to  justify  the  inference  that  an  emanci- 
pation in  fact  actually  existed.  It  results  that  the  pony  was 
in  law  the  property  of  the  father,  and  the  mother  acquired  no 
separate  right  in  the  land  which  was  paid  for  in  part  by  it. 
As  to  this  branch  of  the  case,  the  court,  at  the  request  of  the 
appellee,  gave  an  instruction  which  cured  any  imperfection  in 
the  main  charge  existing  by  reason  of  its  generality.  That 
instruction  was  as  follows:  — 

"  If  you  believe  from  the  evidence  that  the  purchase  price 
paid  by  Sophia  Schuster  or  by  F.  L.  Schuster  for  the  tract  of 
land  deeded  to  the  said  Sophia  Schuster  on  the  twenty-sixth 
day  of  September,  1885,  was  three  hundred  dollars,  consisting 
of  one  horse  valued  at  one  hundred  dollars  and  two  notes  for 
the  balance,  and  that  said  horse  was  the  separate  property  of 
Sophia  Schuster,  and  that  said  notes  are  still  outstanding  and 
unpaid,  then  one  third  of  said  tract  of  land  would  be  the  sep- 
arate property  of  said  Sophia  Schuster  and  two  thirds  of  said 
tract  of  land  would  be  community  property  of  said  F.  L.  and 
Sophia  Schuster." 

But  that  instruction  is  itself  assigned  as  error,  upon  the 
ground  that  it  is  abstract.  The  charge  was  applicable  to  one 
phase  of  the  case  presented  by  the  evidence  with  reference  ta 
the  land  last  conveyed.  If  a  charge  was  deemed  necessary 
with  reference  to  the  state  of  the  title  in  case  the  jury  should 
find  that  the  pony  was  community  property,  the»defendants 
should  have  asked  that  such  charge  be  given. 

Other  assignments  complain  of  the  court's  failure  to  charge 
upon  certain  phases  of  the  case.  But  when  no  instructions 
are  requested,  a  mere  failure  to  charge  upon  a  particular  point 
is  not  error.     The  last  assignment  of  error  is  too  general. 

A  separate  suit  could  have  been  brought  for  each  of  the 
three  parcels  of  land  for  which  this  action  was  brought.  The 
controversies  as  to  the  several  titles  grew  out  of  transactions 
wholly  distinct  from  each  other.  Such  was  the  case  of  Cooper 
V.  Lee,  75  Tex.  114,  in  which  this  court  found  error  in  the  pro- 
ceedings as  to  one  tract  of  land,  but  no  error  as  to  another 
tract  which  hau  been  recovered  in  the  same  judgment  in  the 
Dourt  below.  In  the  first  instance  the  judgment,  as  a  whole, 
was  reversed  and  the  cause  remanded,  but  upon  a  motion 
for  a  rehearing  and  to  reform  the  judgment,  the  court  affirmed 
the  decree  below  as  to  the  one  tract  and  reversed  and  re- 
manded the  cause  as  to  the  other.  (It  is  to  be  noted  that  the 
action   upon   the   motion   does  not  appear  in  the  report  of 
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the  case.)  In  the  present  case  we  find  reversible  error  as  to 
the  tract  of  land  first  conveyed  to  Mrs.  Schuster,  but  no  error 
as  to  the  last.  She  recovered  the  city  lot  bought  January  9, 
1882.  The  judgment  of  the  court  below  will  accordingly  be 
reversed  as  to  the  tract  of  twenty  acres  of  land  conveyed  to 
Mrs.  Schuster  February  17, 1881,  and  the  cause  remanded  for 
a  new  trial  as  to  that.  It  will  in  all  other  respects  be  affirmed. 
The  appellants  will  recover  the  costs  of  this  court,  except  the 
^osts  to  be  allowed  the  clerk  for  indexing  the  statement  of 
facts. 

Affirmed  in  part.  Reversed  and  remanded  as  to  one  tract 
of  land  sued  for.  

Husband  and  Wifis  —  Separatb  PROPBRTr.  What  is.  —  If  a  wife  pnr- 
efaasea  property,  paying  therefor  partly  out  of  her  separate  estate  and  partly 
with  moneys  borrowed  on  the  faith  of  her  existing  property,  and  secured  by 
a  mortgage  thereon,  in  which  and  the  note  which  it  is  given  to  secure  the 
husband  also  joins,  the  whole  purchase  is  her  separate  estate:  Floui-noy  v. 
Fhw-noy,  86  Cal.  286;  21  Am.  St.  Rep.  39,  and  note  43,  44. 

Parent  and  Child  —  Services  of  Minor  Child.  —  A  father,  or  one 
in  loco  'parentis,  is  entitled  to  the  earnings  of  his  minor  child,  unless  he  has 
emancipated  him:  HaUiday  v.  Miller,  29  W.  Va.  424;  6  Am.  St.  Rep.  653, 
and  note;  Savings  Bank  v.  McLean,  84  Mich.  626;  Otis  v.  Hall,  117  N.  Y. 
131;  Hairia  v.  Smith,  79  Mich.  55;  Oerber  v.  Bauerline,  17  Or.  115;  Barhite'a 
Appeal,  126  Pa.  St.  404.  When  a  child  continues  to  live  with  and  work  for 
his  parent,  after  arriving  at  full  age,  the  presumption  is  that  such  services 
were  gratuitous:  Young  v.  Herman,  97  N.  0.  280;  Spitzmiller  v.  Fislter,  77 
Iowa,  289.     « 
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[79  Texas,  246.] 

Satb  of  Interest,  Conflict  of  LXws  Relating  to.  —  Where  money  is 
borrowed  in  one  state  upon  real  estate  situated  in  another,  at  a  rate  of 
interest  lawful  by  the  law  of  the  latter  state,  but  usurious  by  the  law  of 
the  former  state,  and  the  note  and  deed  of  trust  are  dated  and  signed 
in  the  state  where  the  real  estate  is  situated  and  the  borrower  resides, 
but  are  delivered  and  the  money  paid  in  the  state  where  the  agreement 
is  made  and  in  which  the  note  is  payable,  the  contract,  neither  party 
thereto  intending  to  evade  or  violate  the  law,  will  be  regarded  as  made 
in  reference  to  the  law  of  the  state  in  which  the  real  estate  is  situated, 
and  to  the  rate  of  interest  allowed  there,  and  must  be  governed  by  that 
law  in  the  construction  and  effect  of  the  contract  as  to  its  validity;  and 
the  courts  of  the  latter  state  will  not  restrain  the  enforcement  of  the 
deed  of  trust  on  the  ground  that  the  contract  is  usurious  and  void. 

CinzKN  OF  One  State  Contracting  Debt  with  CrrizEN  of  Another 
MAT  Agree  to  Pat  Interest  According  to  Law  of  Either  State; 
and  where  the  parties  to  the  contract  distinctly  provide,  or  where  from 
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other  facts  their  intention  can  be  satisfactorily  ascertained,  their  mak- 
ing it  in  one  state  rather  than  in  the  other,  or  making  it  payable  in  one^ 
state  instead  of  in  the  other,  is  not  of  controlling  influence  over  the 
question.  But  usury  laws  cannot  be  evaded  under  cover  of  naming  a 
state  whose  laws  shall  control  the  contract. 

Peovision  of  Contract  Considered  in  Ascertaining  Intention  of  Par- 
ties. —  A  provision  in  a  deed  of  trust  given  to  secure  the  payment  of 
money  loaned,  that  "  the  contracts  embodied  in  this  conveyance  and  the 
notes  secured  hereby  shall  in  all  other  reapeota  be  construed  by  the 
laws  of  the  state  of  Texas,  where  the  same  is  made,"  may  be  considered 
in  ascertaining  and  giving  effect  to  the  intention  of  the  parties  to  the 
contracts. 

Unaccrued  Interest  does  not  Make  Contract  UsuRiotrs  when.  —  Where 
a  note  payable  in  five  years  contains  a  stipulation  that,  upon  failure  to 
pay  any  one  of  the  interest  coupons,  the  whole  sum  of  money  shall  be- 
come due  and  payable  at  the  option  of  the  holder,  unaccrued  interest 
cannot  be  regarded  as  coming  within  the  proper  meaning  of  this  stipu- 
lation, so  as  to  make  the  contract  usurious. 

Injunction.     The  opinion  states  the  case. 

Brown  and  Bliss,  E.  0.  McLean,  and  J.  W.  Findlay,  for  the 
appellants. 

Brown  and  Hall,  and  A.  T.  Watts,  for  the  appellees. 

Henry,  A.  J.  G.  H.  Dugan,  who  at  the  time  was  a  resi- 
dent citizen  of  the  state  of  Texas,  acting  through  an  agent 
in  the  state  of  New  York,  borrowed  from  the  American  Free- 
hold, Land,  and  Mortgage  Company,  of  London,  England,  the 
sum  of  five  thousand  dollars. 

Dugan  executed  his  note  in  favor  of  the  mortgage  com- 
pany for  said  sum,  payable  at  the  office  of  the  Corbin  Bank- 
ing Company  in  New  York  City  five  years  after  date,  with 
interest  from  date  at  the  rate  of  eight  per  cent  per  annum,  for 
which  five  coupon  notes  were  attached  to  said  note.  The  note 
contained  a  stipulation  for  the  payment  of  ten  per  cent  attor- 
ney fee  if  it  should  be  collected  by  suit,  and  another,  making 
the  principal  of  the  note  become  due  at  the  option  of  the 
holder  thereof  upon  the  failure  to  pay  any  installment  within 
thirty  days  after  it  should  become  due. 

Dugan,  to  secure  said  note,  executed  a  deed  of  trust  upon 
land  in  Texas,  in  which  one  Sherwood,  the  agent  in  New 
York  of  the  lender,  was  made  trustee.  The  agreement  to 
lend  the  money  was  made  in  the  state  of  New  York,  and  the 
deed  of  trust  and  the  note  were  delivered  to  the  lender  in  that 
state.  The  five  thousand  dollars  was  paid  to  Dugan's  agents 
in  the  state  of  New  York. 
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The  note  and  coupons  and  the  deed  of  trust  were  dated  and 
signed  by  Dugan  in  the  state  of  Texas.  The  d6ed  of  trust 
contained  the  following  clauses:  "Upon  the  failure  of  the  bor- 
rower to  pay  said  note  or  either  of  said  coupons,  or  failure  to 
comply  with  any  of  the  stipulations  contained  in  the  said 
deed  of  trust,  the  whole  sum  of  money  secured  thereby  may, 
without  notice  to  the  borrower,  at  the  option  of  the  lender  or 
his  assigns,  and  at  his  option  only,  be  declared  due  and  pay- 
able at  once.  The  contracts  embodied  in  this  conveyance 
and  the  notes  secured  hereby  shall  in  all  other  respects  be 
construed  according  to  the  laws  of  the  state  of  Texas,  where 
the  same  is  made." 

At  the  date  of  these  transactions,  the  rate  of  interest  in  the 
state  of  New  York  was  six  per  cent,  and  the  reservation  of  a 
greater  rate  rendered  the  contract  void. 

Dugan  made  default  in  the  payment  of  interest,  and  the 
whole  amount  was  declared  due. 

Out  of  the  $5,000,  the  sura  of  $2,135.66  was  used,  without 
its  reaching  Dugan's  hands,  to  pay  ofiFa  prior  mortgage  upon 
the  land. 

For  the  purpose  of  paying  the  Corbin  Banking  Company 
for  its  services  in  procuring  the  loan,  Dugan  executed  two 
other  notes,  and  secured  them  by  a  second  deed  of  trust  upon 
the  same  land,  —  one  for  $300  and  the  other  for  $450,  both 
bearing  ten  per  cent  interest  from  date. 

They  were  both  executed  and  delivered  in  Texas.  They 
were  made  payable  to  C.  W.  Lewis,  who  resided  in  Texas,  at 
the  office  of  the  Corbin  Banking  Company  in  the  state  of 
New  York.  Lewis  had  no  pecuniary  interest  in  these  notes, 
and  he  transferred  them  to  the  Corbin  Banking  Company. 

This  suit  was  brought  by  appellants  to  restrain  the  enforce- 
ment of  the  deed  of  trust,  on  the  ground  that  the  contracts 
are  governed  by  the  laws  of  the  state  of  New  York,  and  are 
therefore  usurious  and  void. 

The  cause  was  tried  without  a  jury,  and  the  court,  upon  a 
finding  of  facts,  from  which  we  have  taken  the  foregoing  state- 
ment, rendered  judgment  in  favor  of  the  defendants. 

The  subject  of  the  conflict  of  laws  of  interest  and  usury,  as 
affecting  the  enforcement  of  contracts,  has  been  much  dis- 
cussed, and  opinions  have  conflicted,  sometimes  as  to  the  law 
and  at  others  as  to  the  effect  of  different  conditions  of  fact. 

In  the  case  of  Connor  v.  Donncll,  55  Tex.  174,  this  court 
said:  "If  the  note  sued  on  be  made  in  New  York,  and  be 
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also  expressly  made  payable  at  a  point  in  that  state,  then  the 
question  of  usury  will  be  controlled  by  the  law  of  New  York. 
It  is  believed  that  no  authority  can  be  adduced  to  the  con- 
trary." We  find  a  very  great  number  of  authorities  announ- 
cing the  same  doctrine  upon  a  like  state  of  facts. 

This  case  contains  also  the  following  language:  "Although 
a  note  be  actually  made  and  indorsed  by  citizens  of  Texas  in 
New  York,  and  be  there  discounted  by  a  citizen  of  New  York 
at  a  rate  lawful  in  Texas,  but  usurious  in  New  York,  if  by 
date  and  tenor  of  the  note  it  appears  that  the  parties  intended 
to  make  it  payable  in  Texas,  and  contracted  with  reference 
to  the  laws  of  Texas,  the  courts  of  this  state  follow  the  au- 
thorities which  hold  such  a  note  valid";  citing  Bullard  v. 
Thompson,  85  Tex.  319;  Depau  v.  Humphreys,  8  Martin,  N.  S., 
1;  and  Chapman  v.  Robertson,  6  Paige,  627;  31  Am.  Dec.  264. 

The  two  cases  last  named  have  been  much  discussed,  and 
doubted  and  opposed  by  courts  whose  decisions  would  hold 
the  contract  now  under  consideration  obnoxious  to  the  charge 
of  usury. 

Both  cases  are  criticised  and  their  correctness  questioned 
by  Story  in  his  work  on  the  conflict  of  laws. 

The  Louisiana  case  is  stated  by  him  as  follows:  "The  note 
was  given  in  New  Orleans,  payable  in  New  York,  for  a  large 
sum  of  money,  bearing  an  interest  of  ten  per  cent,  being  the 
legal  interest  of  Louisiana,  the  New  York  legal  interest  being 
seven  per  cent  only.  The  question  was,  whether  the  note  was 
tainted  with  usury,  and  therefore  void,  as  it  would  be  made 
in  New  York,  The  supreme  court  of  Louisiana  decided  that 
it  was  not  usurious;  and  that  although  the  note  was  made 
payable  at  New  York,  yet  the  interest  might  be  stipulated  for 
either,  according  to  the  law  of  Louisiana  or  according  to  that 
of  New  York." 

The  supreme  court  of  the  United  States  has  approved  this 
doctrine  in  the  cases  of  Miller  v.  Tiffany,  1  Wall.  298,  and 
Cromwell  v.  County  of  Sac,  96  U.  S.  52. 

In  the  case  last  mentioned  the  opinion  contains  the  follow- 
ing expression:  "When  the  rate  of  interest  at  the  place  of 
contract  difiers  from  the  rate  at  the  place  of  payment  the  par- 
ties may  contract  for  either  rate,  and  the  contract  will  gov- 
ern"; citing  the  above-named  cases,  and  also  Peck  v.  Mayo, 
14  Vt.  33;  39  Am.  Dec.  205;  and  B^ltters  v.  Olds,  11  Iowa,  1. 

In  the  ca.Be  of  Bullard  v.  Thompson,  35  Tex.  319,  it  was  said 
by  this  court:  "  They  [the  notes]  were  dated  at  Matagorda, 
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Texas,  and  whether  they  were  actually  executed  in  New  York 
or  in  Texas,  it  is  evident  that  the  parties  intended  them  to  be 
paid  in  accordance  with  the  laws  of  Texas;  otherwise  it  would 
seem  that  they  had  voluntarily  entered  into  a  contract  within 
the  state  of  New  York,  to  be  executed  in  accordance  with  its 
laws,  when  the  contract  was  within  itself  repugnant  thereto": 
Page  407. 

The  case  of  Chapman  v.  Robertson,  6  Paige,  627,  31  Am. 
Dec.  264,  as  stated  by  Stor}^  was  as  follows:  "A  citizen  of 
New  York  applied  iu  England  to  a  British  subject  for  a  loa» 
of  money  upon  the  security  of  a  bond  and  mortgage  upon 
land  in  New  York,  at  the  legal  rate  of  interest  (seven  per  cent) 
of  that  state;  and  it  was  agreed  that  the  borrower  should,^ 
upon  his  return  to  New  York,  execute  the  bond  and  mortgage 
and  duly  record  the  same;  and  upon  the  bond  and  mortgage 
being  received  in  England  the  lender  agreed  to  deposit  the 
money  loaned  at  the  bankers  of  the  borrower  in  London  for 
his  use;  and  the  bond  and  mortgage  were  executed  and 
received,  and  the  money  paid  accordingly  to  the  bankers.^ 
The  question  arose  whether  the  transaction  was  usurious  or 
not,  and  that  depended  upon  the  law  of  the  place  by  which, 
it  was  to  be  governed,  whether  by  the  law  of  England  (where 
interest  is  only  five  per  cent)  or  by  the  law  of  New  York.  It 
was  held  by  the  court  that  the  contract  was  to  be  construed 
according  to  the  laws  of  New  York,  and  therefore  that  a  bill 
to  foreclose  the  mortgage  filed  in  New  York  was  maintain- 
able, and  that  the  law  of  usury  of  England  was  no  defense 
to  the  suit.  On  that  occasion  the  learned  chancellor  said 
that  as  no  place  of  payment  was  mentioned  in  the  bond  or 
mortgage,  the  legal  construction  of  the  contract  was,  that  the 
money  was  to  be  paid  where  the  obligee  resided,  or  wherever 
he  might  be  found;  that  the  residence  of  the  obligee  being  in 
England  at  the  time  of  the  execution  of  the  bond,  that  must 
be  considered  the  place  of  payment,  for  the  purpose  of  deter- 
mining the  question  where  that  part  of  the  contract  was  to  be 
performed;  and  that  the  execution  of  the  bond  in  New  York 
did  not  make  it  a  personal  contract  there,  because  it  was  in- 
operative until  received  in  England  and  the  money  deposited 
with  the  bankers  for  the  borrower.  And  he  concluded  by 
saying:  '  Upon  a  full  examination  of  all  the  cases  to  be  found 
upon  the  subject,  either  in  this  country  or  in  England,  none 
of  which,  however,  appear  to  have  decided  the  precise  ques- 
tion which  arises  in  this  cause,  I  have  arrived  at  the  conclu- 
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sion  that  this  mortgage  executed  here,  and  upon  property  in 
this  state,  being  valid  by  the  lex  situs,  which  is  also  the  law  of 
the  domicile  of  the  mortgagor,  it  is  the  duty  of  this  court  to 
give  full  eflFect  to  the  security,  without  reference  to  the  usury 
laws  of  England,  which  neither  party  intended  to  evade  or 
violate  by  the  execution  of  a  mortgage  upon  the  lands  here'  ": 
Story's  Conflict  of  Laws,  400,  401. 

In  the  opinion  itself  it  is  further  said:  "No  doubt  appears 
to  have  been  entertained  as  to  the  validity  of  a  loan  upon  a 
bond  and  mortgage  actually  executed  in  Ireland  or  the  colo- 
nies, although  the  loan  itself  was  made  in  England  and  was 
made  payable  there,  or  to  a  mortgagee  who  resided  there. 
....  Here  the  verbal  contract  for  a  loan  upon  the  security 
of  a  mortgage  upon  lands  in  this  state  was  wholly  inoperative 
until  the  mortgage  and  other  written  security  were  executed  in 

this  state It  was  a  contract  partly  made  in  this  state  and 

partly  in  England,  and  being  actually  made  in  reference  to 
our  laws  and  to  the  rate  of  interest  allowed  here,  it  must  be 
governed  by  them  in  the  construction  and  eflfect  of  the  con- 
tract as  to  its  validity:  Chapman  v.  Robertson,  6  Paige,  631, 
634;  31  Am.  Dec.  264. 

If  it  be  admitted  that  in  the  absence  of  an  express  stipula- 
tion as  to  the  place  of  the  payment  of  the  debt  it  was  payable 
at  the  residence  of  the  obligor  in  New  York,  instead  of  the 
residence  of  the  payee  in  England,  the  principle  of  the  de- 
cision will  not  be  affected,  as  it  was  expressly  placed  upon 
the  ground  that  the  debt  was  payable  in  England.  The  case 
decided  was  that  a  debt  contracted  in  England  by  a  resident 
of  New  York,  payable  in  England,  and  the  money  received 
there  by  the  borrower,  secured  by  a  note  and  deed  of  trust  , 
upon  land  in  the  state  of  New  York,  which  was  signed  in 
that  state,  but  delivered  to  the  lender  in  England,  and  stipu- 
lating for  a  rate  of  interest  lawful  in  New  York,  but  usurious 
in  England,  was  valid  and  enforceable  in  a  court  of  New  York. 

The  case  decided  was  in  every  material  respect  similar  to 
the  one  now  before  us:  Kilgore  v.  Dempsey,  25  Ohio,  415;  18 
Am.  Rep.  306;  Townsend  v.  Riley,  46  N.  H.  308;  Fitch  v. 
Remer,  1  Biss.  337. 

In  the  case  of  Arnold  v.  Potter,  22  Iowa,  195,  the  plaintiff, 
who  was  a  resident  of  the  state  of  Massachusetts,  sued  the 
defendant,  who  resided  in  Iowa,  upon  a  debt  contracted  in 
the  state  of  Massachusetts  and  payable  in  New  York,  for  a 
rate  of  interest  usurious  in  both  of  said  states,  but  lawful  in 
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Iowa.  The  notes  and  trust  deed  were  delivered  in  the  state 
of  Massachusetts  and  the  money  was  received  there  by  the 
borrower.  The  defendant  pleaded  usury,  and  contended  that 
the  contract  was  to  be  governed  either  by  the  laws  of  New 
York  or  Massachusetts. 

The  plaintiff  contended  that  it  was  an  Iowa  contract,  and 
made  in  good  faith  with  reference  to  her  laws. 

The  supreme  court  approved  the  following  charge,  given  by 
the  judge  of  the  district  court:  "If  defendant  went  to  Boston 
and  urged  the  loan,  and  promised  ten  percent  under  the  laws 
of  Iowa,  and  all  the  arrangements  and  contracts  were  made 
as  to  the  laws  of  Iowa  in  good  faith,  and  no  more  than  ten  per 
cent  was  contracted  for,  then  the  defense  fails,  and  plaintiff 
can  recover.  If  the  parties  in  good  faith  loaned  and  bor- 
rowed the  money  sued  for,  with  a  full  understanding  that  the 
law  of  Iowa  was  to  govern  as  to  the  interest,  then  the  laws  of 
New  York  and  Massachusetts  can  have  no  influence  here,  but 
the  understanding  of  the  parties  must  prevail." 

In  the  opinion  of  the  supreme  court  it  is  said:  "  Parties  may 
in  good  faith  contract  with  reference  to  the  law  of  the  place 
where  the  payor  resides,  and  where  the  property  upon  which 
the  security  is  taken  is  located." 

In  Randolph  on  Commercial  Paper  it  is  said:  "If  the  money 
is  employed  on  the  land  mortgaged,  and  borrowed  for  that 
purpose,  it  has  been  held  that  the  lex  loci  rei  sitae  should  ap- 
ply": Page  23;  Wharton's  Conflict  of  Laws,  sec.  510;  Fitchv. 
Remer,  1  Biss.  337. 

We  readily  concur  in  the  rule  announced  by  the  supreme 
court  of  the  United  States,  and  the  doctrine  of  the  cases  cited, 
which  are  in  entire  harmony  with  it. 

The  doctrine  established  that  a  citizen  of  one  state  con- 
tracting a  debt  with  a  citizen  of  another  may  make  the  inter- 
est according  to  the  law  of  either.  The  solution  of  such  a  case 
as  the  one  now  before  us  cannot  long  be  doubtful;  for  the  con- 
tracting parties  having  the  right  to  enforce  their  own  wishes 
on  the  subject,  the  mere  form  of  manifesting  their  purpose  can- 
not be  treated  as  of  importance. 

There  is  no  reason  why  their  making  their  contract  in  one 
state  instead  of  in  the  other,  nor  why  their  making  it  payable 
in  one  state  instead  of  in  the  other,  should  have  a  controlling 
influence  over  the  question. 

Doing  either  will,  in  the  absence  of  other  evidence,  serve  to 
ehow  their  purpose,  and  control  the  result. 
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But  not  so  when  they  otherwise  distinctly  provide,  or  when 
from  other  facts  their  intention  can  be  more  satisfactorily  as- 
certained. 

It  must  be  kept  in  view  that  usury  laws  cannot  be  evaded 
under  cover  of  naming  a  state  whose  laws  shall  control  the 
contract. 

It  is  difficult,  however,  to  conceive  how  that  result  can  ever 
proceed  from  the  state  of  the  actual  residence  of  the  debtor 
being  named. 

The  difficulty  is  emphasized  when  the  right  of  the  parties 
to  contract  with  reference  to  the  laws  of  that  state  is  conceded, 
without  there  being  any  difficulty  on  the  subject,  except  the 
method  of  developing  the  intention. 

It  is  not  entirely  clear  to  us  that  the  language  contained  in 
the  deed  of  trust  that  "  the  contracts  embodied  in  this  convey- 
ance and  the  notes  secured  hereby  shall  in  all  other  respects 
be  construed  by  the  laws  of  the  state  of  Texas,  where  the 
«ame  is  made,"  has  reference  to  the  rate  of  interest  except  in 
a  general  way.  The  question  as  it  is  involved  in  this  case  can 
liardly  be  said  to  be  a  question  of  the  construction  of  the  con- 
tracts. 

We  think,  however,  that  the  expression  should  be  taken  as 
a  circumstance  to  be  considered  in  ascertaining  and  giving 
effect  to  the  intention  of  the  parties  to  the  contracts. 

It  is  contended  that  as  the  deed  of  trust  provides  that  on 
failure  of  the  borrower  to  pay  said  note,  or  either  of  said  cou- 
pons, or  failure  to  comply  with  any  of  the  stipulations  con- 
tained in  said  deed  of  trust,  the  whole  sum  of  money  secured 
thereby  may,  without  notice  to  the  borrower,  at  the  option  of 
the  lender  or  his  assigns,  and  at  his  option  only,  be  declared 
due  and  payable  at  once,  and  the  trustee  was  authorized  to 
take  possession  and  sell  the  land;  and  as  default  was  made 
in  the  payment  of  the  coupon  due  December  1,  1887,  and 
the  whole  amount  was  declared  due,  the  whole  five  years* 
interest  became  collectible,  according  to  the  terms  of  the 
contract,  long  before  the  termination  of  the  five  years,  thus 
making  the  interest  reserved  greater  on  the  happening  of  the 
contingency  than  twelve  per  cent  per  annum,  and  the  contract 
usurious  under  the  laws  of  this  state. 

We  do  not  think  that  a  correct  construction  of  the  contract 
will  make  a  greater  amount  of  interest  due  and  collectible 
upon  it  than  shall  have  accrued  on  the  principal  calculated 
up  to  the  date  of  collection  at  the  rate  named  in  the  note;  or 
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in  other  words,  that  any  unaccrued  interest  comes  within  the- 
proper  meaning  of  the  stipulation. 

In  any  event,  we  agree  with  the  conclusion  of  the  judge  be- 
fore whom  the  cause  was  tried,  that  said  stipulation  "  is  to  be 
construed  as  a  penalty  which  will  not  be  enforced  except  upon 
canceling  the  unearned  interest  notes,  and  that  it  does  not 
make  the  contract  usurious." 

We  find  no  error  in  the  proceedings,  and  the  judgment  i»- 
affirmed.  

Interest  —  Conflict  of  Laws.  —  Where  the  parties  are  silent,  the  law»- 
of  the  state  where  the  note  is  made  will  iix  the  rate  of  interest  which  it  is  to- 
draw:  McAllister  v.  Smitfi,  17  111.  328;  65  Am.  Dec.  651;  Stickney  v.  Jordan, 
58  Me.  106;  4  Am.  Rep.  251;  Martin  v.  Johnson,  84  Ga.  481.  But  the  par- 
ties may,  by  contract,  fix  the  rate  of  interest  according  to  the  laws  of  another 
state,  where  one  or  both  o^hem  reside;  Robinson  v.  Queen,  87  Tenn.  445?, 
10  Am.  St.  Rep,  690;  Mott  %  Rowland,  85  Mich.  561;  Kilcrease  v.  Johnson, 
85  Ga.  600.  Compare  OambUrk.  Central  R.  R.  etc  Co.,  80  Ga.  5^5;  12  Am^ 
St.  Rep.  276,  and  note.        .      ^, 


Harn  v.  Smith. 

[79  Tbxa8,'310.] 

Division  Link  mat  be  Fixed  by  Parol  Agreement,  though  Partie* 
Mistaken  as  to  its  True  Locality.  —  Where  adjoining  owners  of 
land  are  in  doubt  as  to  the  location  of  the  division  line  between  them, 
they  may  fix  it  by  parol  agreement;  and  such  agreement  will  bind  them 
mutually,  although  they  were  mistaken  as  to  the  true  locality  of  the 
line,  there  being  no  fraud  or  misrepresentation  by  either  party. 

Adverse  Possession,  What  Sufficient  to  Give  Title.  —  Actual,  exclu- 
■ive,  adverse,  and  continuous  possession  of  land  by  a  person  occupying 
and  claiming  the  same  as  his  own  for  more  than  ten  years  gives  him  a 
good  title  thereto. 

Covenant  of  Warranty  not  Broken  by  Loss  of  Title  by  Limitation. 
—  The  covenant  of  warranty  in  a  vendor's  deed  cannot  be  extended  to- 
eover  future  laches  of  the  vendee,  by  which  he  loses,  by  limitation, 
the  title  to  the  land  conveyed  to  him.  A  vendor  can  acquire  from  hia~ 
vendee  title  by  limitation  after  the  deed  is  executed. 

Action  to  recover  land.    The  opinion  states  the  case. 

Andrews  and  Leasing^  for  the  appellant. 

No  brief  for  the  appellee. 

CoLLARD,  J.  Appellant's  first  assignment  of  error  is  to- 
the  effect  that  the  court  erred  in  overruling  plaintiff's  excep- 
tions to  defendant's  trial  amendment  setting  up  an  agreed 
boundary  and  division  line  by  acquiescence  and  estoppel,  be^ 
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cause  there  was  no  consideration  for  such  agreed  boundary; 
that  the  divisional  line  being  certain  of  ascertainment,  there 
could  be  no  dispute  or  doubt  concerning  it  as  to  form  the 
basis  of  an  agreed  boundary;  "and  because  acquiescence 
alone  will  not  suffice  to  fix  a  conventional  line  for  a  true  one, 
if  the  true  one  can  be  ascertained,  and  the  amendment  dis- 
closed no  facts  estopping  plaintiff  from  recovering  his  land  to 
the  true  line." 

The  exception  referred  to  was  made  to  the  original  answer, 
"wherein  defendant  set  up  an  estoppel  against  plaintiff  on 
account  of  boundary  by  agreement  and  acquiescence,  and 
says  the  facts  alleged  do  not  create  an  estoppel." 

The  allegation  in  the  original  answer  merely  alleged  that 
Herring,  more  than  thirteen  years  ago,  then  owner  of  the 
northwest  half  of  the  ten-acre  lot,  with  the  consent,  acqui- 
escence, and  approval  of  defendant,  built  a  fence  along  a  line 
which  was  then  conceded  and  agreed  to  by  said  Herring  and 
defendant  to  be  the  true  division  line,  etc.  This  exception 
was  sustained  by  the  court  in  so  far  as  the  answer  failed  to 
show  that  any  dispute  had  arisen  when  the  agreement  is 
alleged  to  have  been  made. 

The  trial  amendment  was  then  filed  by  leave  of  the  court, 
wherein  it  is  alleged,  in  addition  to  what  had  been  before 
alleged,  that  the  true  location  of  the  lot  was  not  well  defined 
and  known,  and  various  surveys  had  left  it  uncertain.  It 
was  also  alleged,  that  *'  in  consideration  that  Herring,  at  his 
own  expense,  would  build  a  good  and  sufficient  fence  divid- 
ing said  lot  as  then  inclosed  from  east  to  west  equally,  it 
was  agreed  by  and  between  defendant  and  said  Herring  that 
said  fence  should  belong  equally,  as  a  division  fence  of  said 
lot,  to  said  Herring  and  defendant,  and  should  be  held  as 
the  true  divisional  line  of  said  lot;  that  said  fence  was  built 
in  1875  or  1876,  and  has  ever  since  been  held,  regarded,  and 
acquiesced  in  as  the  true  division  line,  until  this  suit  was 
brought." 

We  understand  that  where  parties  are  in  doubt  as  to  where 
the  true  division  line  between  them  of  their  lands  may  be, 
they  may  fix  it  by  parol  agreement,  which  would  be  mutually 
binding  upon  them,  even  though  they  were  mistaken  as  to  its 
true  locality.  Where  the  parties  knew  where  the  divisional 
line  was,  such  an  agreement  would  not,  it  is  said,  be  binding, 
because  it  would  be  a  parol  conveyance  of  land,  and  contrary 
to  the  statute  of  frauds:  1  Wait's  Actions  and  Defenses,  718, 
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719;  George  t.  ThomaSy  16  Tex.  89;  67  Am.  Dec.  612;  Cole^ 
man  v.  Smith,  55  Tex.  254;  Browning  v.  Atkinson,  46  Tex. 
608,  609. 

The  rule  is  stated  by  Judge  Quinan  in  Coleman  v.  Smithy 
55  Tex.  259.  After  exhaustive  research,  he  says:  "Whether 
the  parties  were  right  or  wrong  in  their  belief  that  the  line 
they  established  was  precisely  where  it  ought  to  be  was 
wholly  immaterial.  It  is  enough  if  there  were  doubt  or  dis- 
pute between  them  about  it,  and  they  determined  to  settle  it 
upon  that  basis."  See  the  case  and  authorities  there  cited. 
We  think  the  averments  in  the  trial  amendment  as  to  un- 
certainty of  the  boundary  sufficient  to  predicate  an  agree- 
ment upon  fixing  the  division  line  between  the  adjacent 
owners. 

The  court  below,  in  our  judgment,  did  not  err  in  overruling^ 
the  exceptions  to  the  trial  amendment,  because  if  the  facta 
alleged  were  true  as  to  the  agreed  division  line,  it  was  bind- 
ing upon  Herring  and  his  vendees. 

The  next  assignment  of  error  insisted  on  by  appellant  is,, 
that  the  court  below  erred  in  finding  that  defendant  and 
plaintiff''8  vendee,  Herring,  had  established  a  divisional  line 
by  agreement  binding  on  plaintifi^,  because  the  proof  shows 
that  the  true  line  was  easy  of  ascertainment,  and  that  the 
agreement  upon  a  line  was  a  mutual  mistake,  both  parties 
believing  it  to  be  the  true  divisional  line;  and  because  there 
was  no  consideration  for  the  establishment  of  a  line  depriv- 
ing plaintiff  or  his  vendors  of  their  land,  because  there  were 
no  acts  of  plaintiff  or  his  vendors  in  regard  to  a  division  line 
to  the  injury  of  defendant. 

This  assignment,  in  effect,  admits  that  such  an  agreement  or 
the  line  was  made;  but  if  it  did  not,  the  evidence  shows  that 
there  was  such  an  agreement  between  Herring  while  he  was 
the  owner  of  the  northwest  half  of  the  lot,  and  defendant's 
husband,  the  owner  of  the  other  half,  in  the  fall  of  1875.  It 
was  proven  that  at  that  time  the  lines  of  the  ten  acres  and 
other  surveys  adjoining,  made  by  Scott  in  subdivision  of  one 
hundred  acres,  of  which  the  ten  acres  were  a  part,  were  in 
confusion,  and  Herring  and  Robert  Smith  determined  to  di- 
vide the  ten  acres;  they  assumed  as  the  northwest  corner  of 
the  ten  acres  a  stake  in  the  upper  northern  limits  of  the  west- 
ern fence,  which  Robert  Wilson  had  before  pointed  out  to 
Herring  in  making  a  survey  of  his  subdivision  of  one  hundred 
acres  adjoining  the  ten  acres  as  the  northwest  corner  of  th©^ 
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ten  acres,  and  chained  down  the  western  fence  one  half  the 
distance  called  for  in  the  field-notes  of  the  ten  acres,  and  then 
chained  and  staked  off  the  distance  called  for  across  the  ten 
acres.  Upon  this  cross-line  a  staked  and  ridered  fence  was 
built  by  Herring  by  agreement  of  defendant's  husband  that  it 
should  be  a  division  line  between  them  of  the  ten  acres.  De- 
fendant had  knowledge  of  the  building  of  the  fence;  has  ever 
since  regarded  it  as,  and  both  Herring  and  defendant  thought 
it  was,  the  true  divisional  line.  This  line  was  some  thirty  or 
forty  feet  above  or  northwest  of  the  line  as  actually  now  ascer- 
tained to  be  the  true  line  as  shown  by  recent  survey,  and  such 
line  could  have  been  ascertained  with  accuracy  from  the  well- 
established  south  line  of  the  Stephens  league,  which  at  this 
point  was  identical  with  the  south  line.  But  whether  the  line 
was  easy  or  difficult  of  ascertainment  is  not  the  question.  At 
the  time  the  line  agreed  on  was  made,  the  respective  owners 
did  not  know  where  it  was,  and  adopted  the  method  of  agree- 
ment to  establish  it.  They  desired  to  settle  the  question,  and 
did  so  by  agreement.  A  fence  was  built  on  the  agreed  line  as 
a  common  fence  between  the  parties,  or  the  line.  They  were 
competent  to  make  the  agreement,  and  whether  it  was  a 
correct  line  or  not  is  not  material  to  the  validity  of  the  same. 
If  the  fact  that  the  parties  were  mistaken  in  fixing  the  line 
could  invalidate  the  agreement,  no  such  agreements  could 
ever  stand  unless  they  designated  the  exact  line.  There  was 
no  fraud  or  misrepresentation  by  either  party. 

We  do  not  think  the  court  erred  in  holding  the  agreement 
valid  and  binding  on  the  parties,  and  that  the  court  did  not 
err  in  refusing  to  disturb  it. 

But  suppose  this  question  should  be  waived,  and  for  sake 
of  the  argument  it  be  admitted  that  there  never  was  a  division 
line  made,  and  that  plaintiff  runs  south  of  the  fence  as  claimed, 
it  seems  to  us  clear  that  defendant  should  recover  the  disputed 
land  on  her  plea  of  title  by  limitation  under  the  statute  of  ten 
years  as  found  by  the  court  below. 

There  is  no  question  but  that  defendant  had  had  exclusive, 
adverse,  and  continuous  possession,  occupying  and  claiming 
the  same  as  her  own,  for  more  than  ten  years  before  suit,  and 
there  is  no  question  but  that  she  had  the  actual  possession  up 
to  the  fence  for  such  period.  She  could  not  extend  her  pos- 
session by  construction  over  the  boundary  of  her  land  as  de- 
scribed in  her  deed,  but  actual  possession  and  occupancy, 
claiming  under  the  conditions  of  the  ten  years'  statute,  has 


344  Habn  v.  Smith.  [Texas, 

frequently  been  held  to  constitute  a  good  defense  against  the 
owner:     Bracken  v.  Jones,  63  Tex.  184. 

But  appellant  says  that  defendant  and  her  husband  sold 
the  land  to  Herring,  under  whom  plaintiff  clairas,  and  war- 
ranted the  title  to  him,  and  therefore  she  cannot  claim  title 
by  possession  against  her  and  her  husband's  warranty,  but 
that  the  title  so  acquired  (if  it  could  be)  would  inure  to  the 
warranty.  We  cannot  agree  to  this.  It  had  as  well  be  said 
that  the  vendor  cannot  disseise  his  vendee  or  acquire  a  title 
from  him.  He  can  acquire  title  from  his  vendee  by  limita- 
tion {Smith  V.  Monies,  11  Tex.  25,  26)  where  the  deed  is  exe- 
cuted: Rawle  on  Covenants,  398.  The  covenant  of  warranty 
will  not  defeat  such  title  acquired  after  the  deed.  Siich  title 
is  no  breach  of  the  covenant,  which  cannot  be  extended  to 
cover  future  laches  of  the  vendee  by  which  he  loses  the  title 
conveyed  to  him:  Stearns  v.  Henderass,  9  Cush.  497;  57  Am. 
Deo.  65. 

Finding  no  error  in  the  judgment  of  the  court  below,  our 
conclusion  is,  the  same  should  be  affirmed. 


Division  Lines  —  Parol  Agreements. —  Where  there  is  a  dispute  as  to 
the  true  division  line  between  adjoining  proprietors,  and  they  are  ignorant 
ef  its  true  location,  and  they  agree  upon  a  permanent  line  and  take  posses- 
sion accordingly,  such  agreement  binds  them  and  those  claiming  under  them, 
even  though  it  is  not  in  writing:  Krider  v.  Milner,  99  Mo.  145;  17  Am.  St. 
Rep.  549,  and  note;  Hooten  v.  Comerford,  152  Mass.  591.  But  a  survey  made 
for  a  grantee  previous  tQ  his  purchase  will  amount  to  an  acquiescence  on  bis 
part:  Koenigheim  v.  Shenoood,  79  Tex.  508. 

Adversb  Possession  —  What  Sufficient  to  Givb  Title. — To  obtain 
title  by  adverse  possession,  the  possession  must  have  .been  open,  notorious, 
exclusive,  and  continuous  for  the  necessary  period  of  time :  Fault  v.  Cooke, 
19  Or.  455;  20  Am.  St.  Rep.  836;  MaMry  y.  Dollarhide,  98  Mo.  198;  14  Am. 
St.  Bep.  639,  and  note. 

CovaNANT  OF  Warr^Cntt  —  What  Constitutes  a  Breach  of:  See  Ctim- 
wbu  T.  Kennedy,  3  Litt.  118;  14  Am.  Dec  45,  and  note  53,  54 
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<jrULP,  Colorado,  and  Santa  Fe  Railway  Com- 
pany V.  Wilson. 

[79  Texas,  37L] 

Negltgencb,  Sufficient  Allegation  of,  in  Complaint.  —  A  complaint 
which  alleges,  in  substance,  that  the  railway  car  in  which  the  plaintiff 
was  traveling  was  derailed  through  the  negligence  of  the  railway  com- 
pany and  its  servants,  and  that  thus  the  plaintiff  was  injured,  is  suffi- 
cient, without  stating  the  particular  acts  of  negligence  which  caused  the 
derailment  of  the  car  and  the  injury  to  the  plaintiff. 

Loss  OF  Time  and  Wages,  Instruction  as  to,  not  Erroneous  when.  — 
In  an  action  to  recover  damages  for  personal  injuries,  a  charge  to  the 
jury  instructing  them  that  if  they  found  for  the  plaintiff  they  should  take 
into  consideration  hia  loss  of  time  and  wages  is  not  erroneous.  No  jury 
of  ordinary  intelligence  would  understand  such  charge  to  direct  them  to 
find  damages  both  for  plaintiff's  loss  of  time  and  for  the  wages  he  would 
have  earned  during  the  time  he  was  rendered,  by  his  injuries,  unable  to 
labor. 

Mail  Agent  on  Railway  Train  to  be  Regarded  as  Passenger.  —  A 
mail  agent  lawfully  on  a  railway  train,  and  entitled  to  transportation, 
is  to  be  regarded  as  essentially  a  passenger,  and  entitled  to  recover  for 
an  injury  resulting  from  the  negligence  of  the  company  or  of  its  ser- 
vants, whether  the  company  is  compensated  for  his  transportation  by 
the  charge  for  the  car,  or  for  the  transportation  of  the  property  of 
which  he  haa  charge,  or  receives  no  compensation  whatever  for  his  car- 
riage. 

Injury  to  Mail  Agent  Traveling  in  Mail-car,  Liability  of  Railway 
Company  for. — A  railway  company  is  liable  for  injury  received  by 
a  mail  agent  while  traveling  in  a  mail-car,  by  reason  of  the  negligence 
of  its  servants,  where  the  contract  by  virtue  of  which  he  became  enti- 
tled to  transportation  was  made  with  reference  to  his  transportation  in 
that  car. 

Negligence,  Question  of,  to  be  Determined  by  Jury  when. — Where 
an  injury  to  a  passenger  on  a  railway  train  results  from  the  derailment 
of  the  train  by  running  upon  a  calf  upon  the  track,  in  view  of  the  fact 
that  the  company  has  the  right  to  fence  its  track,  it  is  for  the  jury  to 
determine  whether  or  not  the  company  was  negligent. 

Verdict  not  Excessive  when.  —  A  verdict  for  five  hundred  dollars  will 
not  be  set  aside  as  excessive  where  there  is  testimony  to  sustain  it,  and 
the  testimony  on  the  other  side  is  not  necessarily  in  conflict  with  that 
testimony. 

Action  to  recover  for  personal  injuries.     The  opinion  states 
the  case. 

/.  W.  Terry,  Alexander  and  Clark^  and  J.  T.  Bottorf,  for  the 
appellant. 

/.  A.  Carroll,  and  Smith  and  Bell,  for  the  appellee. 

Stayton,  C.  J.     Appellee  was  mail  agent  of  the  United 
States,  whose  duty  it  was  to  attend  to  the  mail  transported  in 
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a  coach  Bet  apart  and  fitted  up  for  that  purpose.  This  car 
was  in  the  train  in  advance  of  the  passenger-coaches,  and  was 
derailed,  plain  tiflf  alleged,  through  the  negligence  of  appel- 
lant and  its  servants,  whereby  he  was  injured,  and  for  this 
he  brought  this  action,  which  resulted  in  a  judgment  in  his 
favor  for  five  hundred  dollars. 

An  exception  to  the  petition,  on  the  ground  that  it  did  not 
state  the  particular  acts  of  negligence  which  caused  the  de- 
railment of  the  car  and  injury  to  the  appellant,  was  overruled,, 
and  this  is  assigned  as  error. 

This  question  was  considered  in  Gulf  etc.  K'y  Co.  v.  Smithy 
74  Tex.  276.  In  that  case,  as  in  this,  the  averments  of  the 
petition  were,  in  substance,  that  the  car  in  which  the  plaintiff 
was,  was  derailed  through  the  negligence  of  the  railway  com- 
pany and  its  servants,  and  thus  the  plaintiff  injured. 

This  was  held  sufficient,  and  the  reasons  for  this  ruling,  as 
well  as  the  citation  of  cases  supporting  it,  will  be  found  ia 
that  case. 

There  are  some  expressions  in  the  opinion  in  Missouri  Pac. 
R^y  Co.  V.  Hennessey,  75  Tex.  155,  which  may  seem  to  lead  to 
a  contrary  conclusion;  but  an  examination  of  the  case  will 
show  that  the  question  in  it  was,  whether  the  plaintiff  should 
have  been  permitted  to  prove  an  act  of  negligence  not  alleged, 
when  he  had  alleged  that  the  accident  resulted  from  other 
specific  acts  of  negligence. 

The  fifth  assignment  of  error  is  not  sustained  by  the  record, 
in  that  it  does  not  show  that  the  court  admitted  evidence  re- 
ferred to  in  the  assignment. 

With  others,  the  court  gave  the  following  charge:  "  I  fur- 
ther instruct  you  that  in  estimating  the  damages  you  find  for 
plaintiff,  if  you  find  any  for  him,  you  are  to  take  into  consid- 
eration the  testimony  as  to  physical  pain  and  injuries  in- 
flicted, and  whether  such  injuries  are  permanent  or  not,  the 
expenses  in  doctors'  bills  or  for  medical  attention,  and  his 
loss  of  time  and  wages;  but  you  are  not  authorized  to  find 
damages  for  mental  suffering  or  anguish,  as  that  is  not  set 
forth  and  claimed  in  the  petition." 

It  is  urged  that  this  was  error,  in  that  the  jury  probably 
understood  from  it  that  the  plaintiff  was  entitled  to  recover  for 
loss  of  time  as  well  as  the  wages  he  could  have  earned  during 
that  time  he  was  rendered  by  his  injuries  unable  to  labor; 
but  it  seems  to  us  that  no  jury  of  ordinary  intelligence  would 
BO  have  understood  the  charge. 
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The  court  gave  the  following  charges:  — 

"  1.  Railway  companies,  in  transporting  passengers  upon 
their  trains,  operated  and  managed  by  their  employees,  must, 
while  thus  transporting  such  passengers,  exercise  a  high  de- 
gree of  care,  in  order  to  avoid  accident  or  injury  to  such  pas- 
sengers; and  the  failure  to  exercise  such  care  as  a  person  of 
ordinary  prudence  under  like  circumstances  would  use  is 
negligence. 

"  2.  If  you  find  and  believe  from  the  evidence  that  on  the 
twentieth  day  of  August,  or  at  any  time  within  one  year  next 
before  the  twenty-fifth  day  of  October,  1887,  a  train  of  cars 
operated  by  the  defendant  company,  its  agents,  servants,  or 
employees,  was  wrecked  in  Bosque  County,  Texas,  near  Val- 
ley Mills,  and  that  at  the  time  of  such  wreck  the  plaintiff", 
R.  J.  Wilson,  was  traveling  upon  said  train  of  cars  as  postal 
or  mail  clerk,  in  the  employment  of  the  United  States  gov- 
ernment, and  in  charge  of  the  mail  matter  on  such  train, 
then  he  would  be  entitled  to  recover  of  defendant  company 
for  such  injuries  as  he  may  have  received,  provided  they  are 
such  as  are  set  forth  in  his  petition,  as  resulted  from  the  neg- 
ligence (if  there  was  negligence)  of  said  company's  servants, 
agents,  or  employees,  not  to  exceed  the  amount  of  either  kind 
of  injury  alleged  in  the  different  allegations  in  the  plaintiff's 
petition. 

"3.  If  the  plaintiff,  R.  J.  Wilson,  was  riding  in  the  mail- 
car  composing  a  part  of  said  train,  and  in  his  proper  place  in 
said  car,  then  the  fact,  if  such  be  a  fact,  that  it  was  a  more 
dangerous  place  in  which  to  travel  than  other  cars  composing 
eaid  train  would  in  no  way  affect  the  right  of  plaintiff  to  re- 
cover in  this  cause." 

The  court  refused  the  following,  which  were  requested  by  the 
defendant's  counsel:  "You  are  instructed  that  plaintiff  sues 
the  defendant  in  the  capacity  of  a  passenger,  and  that  if  you 
find  from  the  evidence  that  plaintiff  was  a  clerk  or  mail  agent 
of  the  United  States  on  defendant's  train,  such  variance  is 
fatal,  and  you  will  find  for  the  defendant."  "You  are  specially 
instructed,  at  the  request  of  defendant,  as  follows:  That  if  you 
believe  from  the  evidence  that  plaintiff,  R.  J.  Wilson,  was  a 
passenger  on  defendant's  train,  and  that,  instead  of  riding  in 
one  of  the  coaches  provided  for  passengers,  he  voluntarily  took 
an  exposed  position  and  rode  in  the  express  and  mail  car  of 
the  train,  not  induced  to  do  so  by  the  conductor  and  other 
employees  of  the  defendant,  and,  thus  remaining,  was  injured 
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in  the  wreck  of  the  train,  which  injury  he  would  have  avoided 
if  he  had  been  in  one  of  the  passenger-coaches,  that  in  this 
-event  he  assumed  the  increased  risk  of  riding  in  the  express 
and  mail  car  and  thereby  contributed  to  his  own  injuries,  and 
cannot  recover,  and  you  will  find  a  verdict  for  the  defendant." 

Plaintiflf  alleged  that  he  was  a  passenger,  and  it  was  proved, 
without  objection,  that  he  was  United  States  mail  agent,  and 
in  the  car  where  it  was  his  duty  to  be,  in  charge  of  the  mail, 
when  the  accident  occurred. 

The  car  was  fitted  up  for  that  purpose,  and  while  it  was  de- 
railed, passenger-cars  in  the  rear  of  it  were  not. 

We  are  of  opinion  that  essentially  the  relation  of  carrier 
and  passenger  exists  in  every  case  in  which  the  carrier  re- 
ceives and  agrees  to  transport  another,  not  in  its  employment, 
whether  this  be  by  contract  between  them  or  between  the  car- 
rier and  some  other  person  in  whose  employment  the  person 
to  be  carried  is,  for  the  purpose  of  transacting  on  the  train  the 
business  of  his  employer,  as  in  case  of  mail  agents,  express 
agents,  or  messengers,  and  others  having  duties  to  their  em- 
ployers to  perform  which  can  be  performed  only  by  such 
persons  traveling  on  railway  trains  or  other  public  convey- 
ances. 

Whether  the  public  carrier  of  passengers  receives  an  agreed 
■compensation  for  the  transportation  of  such  persons,  is  com- 
pensated therefor  by  the  charge  for  the  car  or  for  transporta- 
tion of  the  property  of  which  the  person  to  be  carried  has 
charge,  or  receives  no  compensation  whatever  for  the  carriage 
of  such  a  person,  is  a  matter  of  no  importance. 

It  is  enough  that  he  is  lawfully  on  the  car  and  entitled  to 
transportation  to  give  to  him  the  character  of  passenger  and 
to  entitle  him  to  recover  for  an  injury  resulting  from  the  neg- 
ligence of  the  carrier  or  its  servants,  if  this  occurs  without 
fault  on  his  part. 

If  there  be  necessarily  more  danger  in  traveling  in  the  coach 
prepared  and  used  for  the  transportation  of  mail,  even  where 
due  care  is  used,  than  in  traveling  in  the  coaches  prepared 
and  used  for  transportation  of  ordinary  passengers,  then  it 
may  be  held  that  a  mail  agent  assumes  the  risk  of  danger 
necessarily  thus  arising  from  the  position  of  the  mail-car  in 
the  train,  but  he  does  not  assume  any  risk  of  danger  that  may 
result  from  the  negligence  of  the  carrier  or  its  servants. 

The  charge  which  sought  to  relieve  appellant  from  liability 
because  appellee  was  in  the  mail-car,  instead  of  a  car  prepared 
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and  used  for  ordinary  passengers,  was  properly  refused  in  this 
case,  because  appellee  was  in  the  mail-car,  the  very  place 
where  appellant  intended  he  should  be  and  where  his  duty 
called  him. 

The  contract  by  virtue  of  which  he  became  entitled  to  trans- 
portation was  made  with  reference  to  his  transportation  in 
that  car;  and  if  appellant  or  its  servants  failed  to  use  that 
degree  of  care  prescribed  by  the  charge  of  the  court  for  his 
safety,  then  appellant  was  liable. 

This  is  not  a  case  in  which  a  passenger  was  injured  because 
he  placed  himself  uninvited  in  a  car  in  which  the  carrier  did 
not  intend  he  should  travel,  when  with  safety  he  would  have 
been  carried  in  the  car  intended  for  him. 

It  is  urged  that  the  court  should  have  granted  a  new  trial 
on  the  ground  that  no  negligence  on  part  of  appellant  or  its 
servants  was  shown. 

The  derailment  was  caused  by  the  locomotive  coming  in 
contact  with  a  calf  on  the  track,  and  the  evidence  was  some- 
what conflicting  as  to  whether  the  animal  might  have  been 
seen  by  the  servants  of  appellant  in  time  to  have  stopped  the 
train  before  the  collision  occurred. 

The  animal,  it  is  conceded,  however,  could  have  been  seen 
when  two  hundred  yards  in  advance  of  the  train,  and  it  was 
for  the  jury  to  determine  whether  a  proper  lookout  was  kept, 
as  well  as  to  determine  whether  proper  eflfort  was  made  to 
stop  the  train  as  soon  as  it  was  discovered  on  the  track. 

In  view  of  the  fact  that  a  railway  company  has  the  right 
to  fence  its  right  of  way,  if  this  is  not  done  the  fact  that  a  de- 
railment is  caused  by  contact  with  an  animal  is  a  fact  which 
may  be  looked  to  in  ascertaining  whether  or  not  the  carrier 
exercised  due  care. 

It  is  claimed  that  the  judgment  is  excessive,  in  **  that  plain- 
tiff utterly  failed  to  prove  that  he  sustained  any  injury  except 
by  his  own  statements  and  those  of  his  father."  If  the  jury 
believed  their  statements,  the  judgment  cannot  be  considered 
excessive;  and  if  the  evidence  of  the  physician  who  examined 
and  treated  him  about  one  month  after  the  accident  occurred 
had  conflicted  with  theirs,  it  was  for  the  jury  to  determine  the 
fact.  We  do  not  find,  however,  from  an  examination  of  the 
testimony  of  the  physician  and  the  others  that  there  is  neces- 
sarily any  conflict  in  the  evidence. 

There  is  no  error  in  the  judgment,  and  it  will  be  affirmed.. 
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Railroad  Companies  —  Liabilitt  for  Injury  to  Employees  of  Other 
Companies  Rightfully  on  Train.  —  An  express  agent  assumea  the  ordi- 
nary heizards  incident  to  that  business  in  his  relation  to  that  company,  but 
not  the  risks  of  injury  he  might  suffer  from  the  negligence  of  the  railway 
company:  Brewer  v.  Hew  York  etc.  R.  R.  Co.,  124  N.  Y.  59;  21  Am.  St.  Rep. 
647,  and  note.  As  to  liability  to  mail  agents,  see  Baltimore  etc.  R.  R.  Co.  v. 
State,  72  Md.  36;  20  Am.  St.  Rep.  454,  and  note;  Magoffin  v.  Missouri  P. 
R'y  Co.,  102  Mo.  540;  22  Anu  St.  Rep.  798;  Melhr  v.  Missouri  etc  R'y  Co., 
105  Mo.  455. 

Negligence  —  When  a  Question  for  thb  Jury.  — If  one  is  injured  by 
a  train  of  cars  while  crossing  a  street,  and  alleges  negligence  of  the  company 
in  failing  to  ring  the  bell,  and  the  evidence  on  this  point  is  conflicting,  the 
question  is  one  of  fact  to  be  determined  by  the  jury:  Murray  v.  Missouri  etc 
R'y  Co.,  101  Mo.  236;  20  Am.  St.  Rep.  601,  and  note;  Deans  v.  Wilmington 
etc.  R.  R.  Co.,  107  N.  0.  686;  22  Am.  St.  Rep.  902,  and  note. 

Verdicts. — When  Excessive  and  when  not  Excessiyb:  See  Missouri 
P.  R'y  Co.  V.  Jones,  75  Tex.  151;  16  Am.  St.  Rep.  879,  and  note;  Ohio  etc 
Ky  Co.  V.  Judy,  120  Ind.  397. 
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Nuisance  —  Action  for  Injury  from,  not  Barred  by  Statute  of  Lihi- 
TATiONS  WHEN.  —  Where  a  nuisance  is  not  permanent,  but  depends  on 
accidents  and  contingencies,  so  that  it  is  of  a  transient  character,  suc- 
cessive actions  may  be  brought  for  injury  resulting  therefrom  as  it  oc- 
curs; and  an  action  for  such  injury  will  not  be  barred  by  the  statute  of 
limitations,  unless  the  full  period  of  the  statute  has  run  against  the 
injury  before  suit.  But  if  the  nuisance  ia  permanent  and  continuing, 
recovery  for  the  entire  damage  resulting  from  it  must  be  had  in  one  suit. 

Cause  of  Action  for  Nuisance  does  not  Accrue  until  Injury  Sus- 
tained WHEN.  — Where  a  railroad  embankment  and  culverts  do  not 
of  themselves  constitute  a  nuisance  nor  an  invasion  of  a  party's  rights, 
not  being  put  on  his  land,  and  only  become  a  nuisance  at  intervals  by 
diverting  water  from  rainfalls  from  its  usual  flow  upon  hia  land,  a  cause 
of  action  does  not  accrue  to  him  until  the  injury  is  sustained. 

Culverts  and  Sluices  —  Duty  of  Railway  Company  to  Construct.  — 
In  Texas,  railway  companies  are  by  statute  required,  in  constructing 
their  tracks,  to  construct  all  necessary  culverts  and  sluices  required  by 
the  natural  lay  of  the  land,  to  prevent  surface  water  from  being  diverted 
from  its  natural  and  usual  course  and  thrown  upon  land,  where  it  would 
not  otherwise  have  gone. 

Daicaob  from  Surface  Water  Diverted  by  Railway  Embankment  — 
Liability  of  Company  for.  —  Where  a  railway  embankment  and  cul- 
verts divert  surface  water  from  its  natural  and  usual  course,  and  cause 
it  to  flow  over  a  party's  land,  and  permanently  injure  the  same,  and  de- 
stroy his  crops,  the  company  will  be  liable  for  the  injury  so  caused. 
But  it  will  not  be  liable  for  any  injury  that  would  have  resulted  to  the 
land  by  reason  of  the  natural  flow  of  the  water,  had  the  embankment 
and  culverts  not  been  built. 
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Instructions  Propkrlt  Refused.  —  A  railway  company,  bound  by  law  to 
BO  construct  its  road  as  not  to  divert  the  natural  flow  of  surface  water 
from  its  usual  course,  to  the  injury  of  adjacent  lands,  is  not  entitled  to 
have  the  jury  charged  that  "if  the  road-bed  was  constructed  so  as  to 
let  the  water  pass  with  as  little  injury  to  plaintiff  as  could  be  practi- 
cally done  without  making  the  road  insecure,  then  the  defendant  com- 
pany would  not  be  liable  for  injury  from  water-action  after  it  left  tho 
right  of  way." 

Sfecial  Instructions  Repeating  Principles  Embodied  in  General 
Charge  are  Properly  Refused. 

Action  to  recover  for  damages  to  plaintiff's  farm  and  crops, 
resulting  from  the  improper  construction  of  the  defendant's 
road-bed.     The  facts  appear  from  the  opinion. 

Fisher  and  Townes,  for  the  appellant. 

E.  T.  Moore  and  Milton  White,  for  the  appellee. 

CoLLARD,  J.  This  action  was  brought  against  the  appel- 
lant September  22,  1888,  for  damages  for  so  constructing  its 
road-bed  and  culverts  in  1881  as  to  change  the  natural  flow 
of  surface  water  from  ordinary  rains,  cause  it  to  be  collected 
in  large  quantities,  and  to  be  carried  in  large  volumes  down 
to  and  through  certain  culverts  upon  plaintiff's  land,  sub- 
merging it,  washing  away  the  soil,  remaining  on  it  for  long 
periods  of  time,  and  rendering  it  wholly  unfit  and  worthless 
for  agricultural  or  other  purposes.  It  is  alleged  that  the  in- 
jury was  done  in  1886, 1887,  and  1888;  that  in  October,  1886, 
a  cotton  crop  was  so  destroyed,  and  in  1887  and  1888  cotton 
and  corn  crops  were  destroyed  by  having  water  from  ordinary 
rains  so  carried  upon  the  land. 

Defendant  contends  that  all  the  damages  are  barred  by  the 
two  years'  statute  of  limitations,  because  they  are  alleged  to 
proceed  from  the  improper  construction  of  the  road-bed  and 
culverts  built  more  than  two  years  before  the  suit  was  brought. 

The  point  is  presented  here  by  several  assignments  of  error 
complaining  of  the  ruling  of  the  court  in  refusing  to  sustain 
special  exceptions  of  defendant  to  the  petition,  giving  charges 
and  refusing  charges. 

The  law  as  applied  by  the  court  below  allowed  plaintiff  to 
recover  for  all  injury  occurring  within  two  years  prior  to  the 
institution  of  the  suit,  and  no  more.  The  question  is,  When 
did  the  cause  of  action  accrue,  —  at  the  time  of  the  erection 
of  the  embankment  and  culverts,  or  at  the  date  of  the  injury? 

Chief  Justice  Stayton,  in  the  case  of  Houston  Water  Works 
V.  Kennedy,  70  Tex.  233,  discusses  the  question  and  gives  ua 


352  Austin  etc.  Kailway  Co.  v.  Anderson.     [Texas, 

a  rule.  He  says:  "  When  the  act  is  in  itself  lawful  as  to  the 
person  who  bases  an  action  on  injuries  subsequently  accruing^ 
and  consequent  upon  the  act,  it  is  held  that  the  cause  of  ac- 
tion does  not  accrue  until  the  injury  is  sustained.  ....  If, 
however,  the  act  of  which  the  injury  was  the  natural  sequence 
was  a  legal  injury,  —  by  which  is  meant  an  injury  giving  cause 
of  action  by  reason  of  its  being  an  invasion  of  plaintiff '& 
right,  —  then,  be  the  damage  however  slight,  limitation  will 
run  from  the  time  the  wrongful  act  was  committed,  and  will 
bar  an  action  for  any  damage  resulting  from  the  act,  although 
these  may  not  have  been  fully  developed  until  within  a  period 
less  than  necessary  to  complete  the  bar." 

In  that  case  the  action  was  for  damages  resulting  to  a  build- 
ing caused  by  weakening  an  arch  in  placing  water-pipes  in  the 
house.  It  was  held  that  the  plaintiff  could  have  maintained 
an  action  at  once  when  the  arch  was  weakened,  and  having 
failed  to  do  so  for  more  than  two  years,  the  action  was  barred. 
The  weakening  of  the  arch  was  an  immediate  injury,  —  ao 
immediate  invasion  of  the  rights  of  the  plaintiff. 

In  Powers  v.  Council  Bluffs,  45  Iowa,  652,  24  Am.  Rep.  792, 
where  an  action  was  brought  for  injury  to  plaintiff's  land  by 
reason  of  a  ditch  dug  by  the  city  to  carry  a  running  stream 
of  water  along  the  side  of  the  street,  the  constant  action  of 
the  water  causing  the  injury  to  the  plaintiff's  land,  it  was 
held  that  no  suit  could  be  maintained  until  some  actual  in- 
jury to  plaintiff  was  caused  by  the  action  of  the  water  result- 
ing from  the  improper  construction  of  the  ditch;  but  the 
injury  began,  the  premises  began  to  be  injured,  at  a  time 
when  it  was  barred  before  smt;  it  was  of  a  permanent  and 
continuous  character,  and  it  was  held  that  the  damage  waft 
original,  and  could  have  been  compensated  at  the  time  it  first 
began,  the  action  of  the  water  being  a  permanent  and  calcu- 
lable force.  The  case  distinguishes  between  a  continuing  and 
permanent  nuisance  and  one  that  depends  on  contingencies, 
such  as  freshets  and  other  forces  that  are  incalculable. 

Wood  says  (Wood  on  Limitation,  371)  the  rule  in  refer- 
ence to  acts  amounting  to  a  nuisance  is,  that  "  every  con- 
tinuance is  a  new  nuisance  for  which  a  fresh  action  will  lie, 
80  that  although  an  action  for  the  damage  from  the  original 
nuisance  may  be  barred,  damages  are  recoverable  for  the  six 

years  preceding  the  beginning  of  the  action But  while 

this  is  the  rule  as  to  nuisances  of  a  transient  character,  yet 
when  the  original  nuisance  is  of  a  permanent  character,  sa 
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that  the  damage  inflicted  thereby  is  of  a  permanent  charac- 
ter, and  goes  to  the  entire  destruction  of  the  estate  affected 
thereby,  a  recovery  not  only  may,  but  must,  be  had  for  the  en- 
tire damage  in  one  action." 

We  conclude  from  the  authorities  that  where  a  nuisance  is 
permanent  and  continuing,  the  damages  resulting  from  it 
should  all  be  estimated  in  one  suit;  but  where  it  is  not  per- 
manent, but  depends  on  accidents  and  contingencies,  so 
that  it  is  of  a  transient  character,  successive  actions  may  be 
brought  for  injury  as  it  occurs,  and  that  an  action  for  such 
injury  would  not  be  barred  by  the  statute  of  limitation  unless 
the  full  period  of  the  statute  had  run  against  the  special  in- 
jury before  suit.  The  building  of  the  embankment  and  the 
culverts  as  alleged  was  not  of  itself  a  nuisance;  it  was  no  in- 
vasion of  plaintiff's  rights,  —  they  were  not  put  on  his  land. 
They  become  a  nuisance  only  at  intervals,  by  diverting  water 
from  rainfalls  from  its  usual  flow  upon  plaintifiF's  land.  The 
embankment  and  the  culverts  were  permanent,  but  the  nui- 
sance was  not;  there  was  no  constant  and  continuing  injury. 
It  may  be  that  where  land  is  destroyed,  and  its  value  before 
destruction  is  recovered  as  damages,  there  can  be  but  one  re- 
covery. The  soil  and  improvements  might  be  renewed,  how- 
ever, in  which  case  other  suits  might  lie  for  damage  to  its 
renewed  state.  But  suppose  the  land  is  only  injured  or  the 
crops  occasionally  destroyed  by  rains,  the  just  and  rational 
rule  as  adopted  in  this  state  is,  that  successive  actions  may 
be  brought  for  the  injuries  as  they  occur:  Gulf  etc.  R^y  Co.  v. 
Helsley,  62  Tex.  593.  We  agree  with  the  court  below  in  its 
holdings  upon  this  subject. 

Appellant  consolidates  the  fourth,  fifth  and  sixth  assign- 
ments of  error.  They  are  directed  to  the  following  paragraph 
of  the  court's  charge,  and  the  refusal  of  the  court  to  give  spe- 
cial charges  asked  by  defendant:  "The  defendant  had  a 
right  to  build  its  road-bed  where  it  did,  and,  if  necessary  to 
its  proper  construction  and  use,  to  throw  up  the  embankment 
shown  to  have  been  made;  but  in  so  doing  it  was  required  by 
law  to  construct  all  the  necessary  culverts  and  sluices  re- 
quired by  the  natural  lay  of  the  land  to  prevent  surface  water 
from  being  diverted  from  its  natural  and  usual  course,  and 
thrown  upon  land,  where  it  would  not  otherwise  have  gone." 

This  charge  is  the  law  as  enacted  by  statute  in  this  state: 
R.  S.,  art.  4171.  "It  was  intended  in  this  class  of  cases  to 
furnish  a  simple  rule  by  which  would  be  avoided  the  diffi- 
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culty  which  has  been  so  often  felt  in  adjusting  the  rights  of 
persons  under  the  conflicting  decisions  to  which  the  argu- 
ments in  this  case  refer  ":  Gulf  etc.  R^y  Co.  v.  Helsley,  62  Tex. 
593.  "  It  was  intended,"  Justice  Stayton  proceeds  to  say  in 
the  case  cited,  "  thereby  to  compel  railways  to  construct  such 
culverts  or  sluices  as  were  necessary  to  permit  water  not 
confined  within  watercourses  to  flow  after  a  railway  is  con- 
structed as  it  did  before,  in  accordance  with  the  natural  lay 
of  the  land,"  etc.  The  charge  given  was  but  preliminary  to 
other  instructions,  and  must  be  read  in  connection  with  them. 
So  read,  it  was  a  proper  charge:  Gulf  etc.  Ry  Co.  v.  Donahoo^ 
59  Tex.  131. 

In  the  succeeding  portion  of  the  charge  the  learned  trial 
judge  gave  the  law  applicable  to  the  case.  In  eflFect,  he  told 
the  jury  that  if  the  embankment  and  culverts  diverted  the 
surface  water  from  its  natural  and  usual  course,  and  caused 
it  to  flow  over  plaintiff's  land,  and  permanently  injured  the 
same,  and  destroyed  crops,  etc.,  the  company  would  be  liable 
for  the  injury  so  caused.  The  jury  were  guarded  by  the 
charge,  so  as  not  to  include  any  damage  occurring  at  a  time 
that  would  be  barred  by  the  two  years'  statute  of  limitations, 
and  they  were  also  cautioned  not  to  allow  "  for  any  injury,  if 
any,  as  would  have  resulted  to  the  land,  if  the  embankment 
and  culvert  had  not  been  built,  by  reason  of  the  natural  flow 
of  water." 

In  estimating  damages  to  crops,  in  case  of  such  damages, 
the  jury  were  told  that  they  could  *'only  allow  for  such  in- 
jury as  was  caused  by  the  embankment  and  culvert  causing 
water  to  flow  on  said  land  which  otherwise  would  not  have 
flowed  there."  In  addition  to  this,  the  jury  were  instructed 
that  if  the  embankment  and  culverts  diverted  the  water  from 
its  usual  course,  and  contributed  to  damage  the  land  and 
crops,  but  it  should  appear  that  the  damage  was  caused  in 
part  by  water  falling  and  running  on  the  land  regardless  of 
the  embankment  and  culverts,  then  the  defendant  would  be 
liable  only  for  such  proportion  of  the  injury  as  was  caused  by 
the  embankment;  and  if  the  verdict  should  be  for  plaintiff, 
it  should  be  for  only  the  damages  occasioned  by  the  embank- 
ment and  culverts. 

The  instructions  of  the  court  were  carefully  prepared,  and 
guarded  every  right  of  defendant. 

The  defendaiit  complains  because  the  court  refused  a  spe- 
cial charge  asked,  to  the  effect  that  in  case  the  jury  should 
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find  the  land  and  crops  were  injured  by  the  water  passing 
through  the  culverts  and  sluices,  but  should  also  find  that 
such  water  was  less  injurious  to  the  whole  of  the  lands  and 
crops  than  it  would  have  been  if  the  road-bed  had  not  been 
constructed  and  it  had  flowed  according  to  the  natural  lay  of 
the  land,  the  verdict  should  be  for  defendant. 

Such  a  charge  should  not  have  been  given.  The  act  of  so 
constructing  the  embankment  and  culverts  was  wrongful,  and 
it  could  not  be  made  right  by  such  a  consideration.  Such  a 
comparison  of  detriments  and  betterments  is  not  applicable 
to  cases  like  this.  It  might  be  in  a  proceeding  to  condemn 
land  for  railroad  purposes. 

Appellant  complains  because  the  court  refused  a  charge 
asked,  to  the  effect  that  if  the  road-bed  was  constructed  so  as 
to  let  the  water  pass  with  as  little  injury  to  plaintiff"  as  could 
be  practically  done  without  making  the  road  insecure  and 
unserviceable,  then  the  company  would  not  be  liable  for  in- 
jury from  water-action  after  it  left  the  right  of  way.  This 
charge  is  not  the  law.  Defendant  was  bound  to  so  construct 
its  road  as  not  to  divert  the  natural  flow  of  surface  water  from 
its  usual  course,  to  the  injury  of  adjacent  lands. 

The  court  also  refused  to  give  a  special  instruction,  asked 
by  defendant,  to  the  effect  that  if  other  obstructions  on  the 
land  or  in  its  neighborhood,  not  attributable  to  the  embank- 
ment and  culverts,  caused  the  water  to  flow  out  of  its  usual 
course  and  damage  plaintiff's  land  and  crops,  no  verdict 
could  be  returned  for  such  damage.  Several  charges  of  a 
similar  purport,  specifying  obstructions  and  causes  that 
might  have  been  found  to  have  changed  the  course  of  the 
water  and  turned  it  on  plaintiff's  land  to  its  injury,  which 
should  not  be  charged  to  defendant  in  estimating  damages, 
were  asked,  but  the  court  refused  all  of  them.  There  was  no 
error  in  such  refusal.  The  court  had,  in  his  general  charge, 
given  all  the  law  applicable  to  the  case,  and  sufficiently 
guarded  the  jury  froiti  finding  any  damages  against  defend- 
ant except  such  as  resulted  from  the  improper  construction 
of  the  road-bed  and  culverts,  and  especially  from  awarding 
damages  arising  from  other  causes,  regardless  of  the  embank- 
ment. 

We  commend  the  charge  of  the  court,  and  think  there  was 
no  error  in  refusing  to  give  requested  charges  which  only  re- 
peated principles  embodied  clearly  in  the  general  charge,  in 
so  far  as  they  were  applicable. 
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We  are  of  the  opinion  the  judgment  of  the  court  below 
should  be  aflBrmed.  

Nuisances,  Statute  of  Limitations  in  Actions  for:  SL  Louis  etc.  ff'y 
Co.  V.  Biggs,  52  Ark.  240;  20  Am.  St.  Rep.  174,  and  extended  note  176-179» 
wherein  is  discussed  nuisances  caused  by  railway  embankments. 

Railway  Companies. — Duty  to  Constbuot  Culverts,  Bra:  See  Rovdc 
V.  St.  Paul  etc.  Ry  Co.,  41  Minn.  384;  16  Am.  St.  Rep.  706,  and  note;  Ernert/ 
V.  Raleigh  etc.  R.  R.  Co.,  102  N.  C.  209;  11  Am.  St.  Rep.  727,  and  note. 
Where  a  railroad  bridge  was  improperly  constructed,  so  that  water  did  not 
freely  pass  under  it,  causing  injury  to  the  upper  lands,  a  nuisance  exists  for 
which  damages  are  recoverable;  and  the  injured  party  need  not  presume  that 
the  nuisance  will  be  a  permanent  one,  but  he  may  assume  that  it  is  tran- 
sient, and  instead  of  bringing  one  suit  for  his  whole  injury,  he  may  sue  for 
the  amount  of  his  injury *as  be  suffers  from  its  continuance:  Chicago  etc  R.  R^ 
Co.  T.  Schaffer,  124  111.  112. 


Pullman  Palace  Car  Company  v.  Smith. 

[79  Texas,  468.] 

Slkepinq-Car  Company  is  answerable  to  plaintiff  if  its  servants  failed  an^ 
neglected  to  awake  the  plaintiff  and  his  wife  in  time  to  enable  them> 
to  dress  and  get  off  the  train  at  the  station  of  their  destination,  and 
caused  plaintiff  and  his  wife  to  get  off  the  train  at  a  water-tank  half  & 
mile  from  the  station,  before  daylight  on  a  damp,  cold  morning  ia 
February,  where  they  were  compelled  to  stand  for  a  long  time  in  the- 
rain,  mud,  and  cold,  not  knowing  where  the  station  was,  the  train 
having  moved  off  before  they  ascertained  that  the  station  had  not  been 
reached;  and  plaintiff's  wife  was  made  sick  and  her  health  permanently 
impaired  by  the  exposure;  and  plaintiff  was  forced  to  provide  ."medical- 
aid  for  his  wife  and  to  pay  for  the  same,  to  remain  away  from  his  home^ 
to  attend  to  her,  and  suffered  much  mental  anguish  on  account  of  her 
condition. 

Evidence  as  to  Causk  or  Illness,  when  Admissible. — In  an  action  by 
a  husband  to  recover  damages  for  the  sickness  of  his  wife,  alleged  to 
have  been  caused  by  her  being  set  off  the  train  by  the  defendant's  ser- 
vants before  it  reached  the  station,  the  following  testimony  given  by 
her  on  the  trial  is  competent  and  admissible:  "  I  know  of  nothing  else 
that  could  have  caused  my  illness  except  the  exposure  to  which  I  wsis 
subjected  on  the  morning  when  I  got  off  the  tfain." 

Occupation  and  Salary  of  Plaintiff,  Evidence  of,  when  Admissi- 
ble. —  Where  one  of  the  elements  of  damages  alleged  in  the  plaintiff's 
petition  is  hifi  loss  of  his  own  time  while  attending  and  nursing  his  wife, 
his  testimony  as  to  his  occupation,  salary,  and  the  time  lost  by  him  can- 
not be  considered  irrelevant. 

Bbboneous  Instruction  upon  Question  of  Contributory  NegligkncBt 
WHEN  Immaterial.  —  Where  there  is  no  evidence  as  to  contributory 
negligence  in  the  case,  an  erroneous  charge  upon  the  question  of  con- 
tributory negligence  can  do  no  harm  to  the  defendant,  and  is  no  ground, 
for  reversal  of  the  judgment. 


I 


Dec.  1890.]     Pullman  Palace  Car  Co.  v.  Smith.  857 

SLEEPI^^a-CAB  Company,  Duty  and  Liability  of,  to  Passengers.  — 
Where  a  sleeping-car  company  undertakes  to  famish  sleeping  accom- 
modations to  passengers,  such  accommodations  being  under  its  exclu- 
sive control,  and  receives .  compensation  therefor,  it  is  its  duty  to 
awake  and  notify  passengers  in  time  for  them  to  prepare  to  safely  and 
comfortably  leave  the  train  at  the  place  of  their  destination;  and  if  it 
fails  to  perform  this  duty,  and  injury  results,  it  will  be  liable  therefor, 
although  the  railway  company  might  also  be  liable. 

Action  to  recover  damages.     The  opinion  states  the  facts. 

Percy  Roberts  and  R.  P.  Willing,  for  the  plaintiflF  in  error. 

Shelton  F.  Leake,  and  Word  and  Charlton,  for  the  defendant 
in  error. 

Henry,  A.  J.  This  suit  was  brought  by  the  appellee 
against  the  Pullman  Palace  Car  Company,  a  corporation,  to 
recover  damages. 

The  petition  alleges  that  plaintiff  and  his  wife  engaged 
passage  on  a  train  of  the  Texas  and  Pacific  Railway  Com- 
pany to  Terrell,  in  this  state;  that,  being  such  passengers, 
they,  at  a  point  in  the  state  of  Louisiana,  applied  to  the  de- 
fendant corporation  for,  and  obtained  from  it,  berths  on  the 
Pullman  sleeping-car  which  was  run  in  connection  with  the 
train  on  said  railway;  that  shortly  after  entering  said  sleep- 
ing-car, plaintiff  and  his  wife  retired  and  were  asleep;  that 
under  the  rules  and  regulations  of  defendant,  and  by  com- 
mon usage  and  practice,  defendant's  agents  in  charge  of  said 
car  were  bound  to  awake  plaintiff  and  his  wife  in  time  to 
enable  them  to  dress  and  get  off  the  train  at  Terrell,  the 
place  of  their  destination,  and  that  they  relied  on  them  to 
do  so;  that  said  agents  went  to  sleep  and  neglected  their 
duty;  that  when  said  train  reached  the  water-tank  about 
one  half  mile  east  of  the  passenger  depot  at  Terrell,  which 
it  did  about  five  o'clock  on  the  morning  of  February,  5,  1889, 
it  was  stopped  for  the  purpose  of  taking  on  a  supply  of  water, 
and  for  other  purposes,  and  that  this  fact  was  known,  or 
should  have  been  known,  to  defendant's  agents;  that  when 
said  train  had  stopped  at  said  water-tank,  defendant's  said 
agents  awoke  plaintiff  and  his  wife,  and  told  them  that  they 
were  at  the  depot  and  to  hurry  off;  that  said  agents  caused 
plaintiff  and  his  wife  to  get  ofl"  of  said  car  at  said  water-tank; 
that  in  the  excitement  and  rush  incident  to  the  announce 
ment  that  the  train  was  at  Terrell,  and  that  all  must  hurry 
off,  plaintiff's  wife  was  pushed  and  shoved  off  and  down  the 
car-steps  to  the  ground,  some  three  feet  in  distance;  that  his 
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wife  had  no  time  to  properly  dress  herself;  that  it  was  a  cold 
and  damp  morning,  dark,  and  misting  rain;  that  the  ground 
and  grass  were  wet  from  recent  rains;  that  as  soon  as  plain- 
tiflF  and  his  wife  were  oflF  the  train,  and  before  they  had 
learned  of  the  mistake  and  that  the  depot  had  not  been 
reached,  the  train  moved  oflf,  and  left  them  standing  in  the 
rain,  mud,  and  cold;  that  plaintiff  and  his  wife  were  stran- 
gers in  Terrell,  and  did  not  know  where  the  depot  and  hotels 
were  situated;  that  it  was  so  dark  as  to  make  it  impossible 
for  them  to  move  with  discretion,  and  that  they  were  forced 
to  remain  standing  at  the  water-tank  for  a  great  while  in  the 
rain,  mud,  and  cold;  that  plaintiff's  wife  was  greatly  fright- 
ened, and  was  made  sick  by  the  exposure,  and  that  she  was 
confined  to  her  bed  and  unable  to  care  for  herself  for  more 
than  five  weeks;  that  plaintiflF  was  forced  to  provide  medical 
aid  for  her  and  pay  therefor,  and  that  plaintiff  was  forced 
to  remain  away  from  his  home  (which  was  in  the  state  of 
Louisiana)  and  his  business  to  give  his  attention  to  his  wife 
for  more  than  two  weeks,  and  suffered  much  mental  anguish 
on  account  of  his  wife's  condition;  that  his  wife  suffered 
greatly,  and  that  her  health  was  permanently  impaired  be- 
cause of  the  premises. 

We  think  that  the  petition  states  a  good  cause  of  action, 
and  that  there  was  no  error  in  overruling  defendant's  de- 
murrer. 

Judgment  was  rendered  in  favor  of  the  plaintiff  on  the 
verdict  of  a  jurj'  for  $1,125. 

The  wife  of  plaintiff  gave  her  deposition  as  a  witness,  de- 
tailing very  fully  the  circumstances  of  her  exposure  and  sick- 
ness; and  in  reply  to  a  question  said:  "  I  know  of  nothing  else 
that  could  have  caused  my  illness  except  the  exposure  to 
which  I  was  subjected  on  the  morning  when  I  got  off  the 
train." 

There  was  no  error  in  overruling  defendant's  objection  ta 
this  evidence. 

The  plaintiff,  on  his  examination  as  a  witness,  made  the 
following  statement:  "I  was  getting  a  salary  of  $1,250  per 
annum,  eight  months'  school,  as  professor  in  the  state 
normal,  and  lost  three  weeks  in  attending  my  wife,  which  it 
was  necessary  for  me  to  do."  The  defendant  objected  to  the 
evidence,  and  now  assigns  error  in  its  admission  upon  the 
ground  that  it  was  irrelevant. 

One  of  the  elements  of  damage  stated  in  plaintiff's  petition. 
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was  loss  of  his  own  time  while  attending  and  nursing  his  wife. 
Evidence  tending  to  prove  that  issue  cannot  be  conbidered 
irrelevant. 

We  find  no  error  in  the  action  of  the  court  in  permitting  the 
physician  who  attended  Mrs.  Smith  during  her  illness  to  state 
what  she  told  him  while  he  was  treating  her,  about  her  ex- 
posure at  the  place  where  she  left  the  train,  in  connection 
with  his  own  opinion  as  to  the  cause  of  her  sickness. 

The  statement  was  made  as  the  basis  of  the  doctor's  opin- 
ion, and  not  as  independent  evidence  to  establish  the  fact  of 
exposure.  Even  had  the  latter  been  the  purpose,  it  would 
furnish  no  ground  for  the  reversal  of  the  judgment,  as  both  the 
wife  and  the  husband  had  as  witnesses  themselves  fully  stated 
every  fact  upon  the  subject,  and  there  was  no  opposing  evi- 
dence with  regard  to  the  circumstances  attending  their  leaving 
the  train  and  the  exposure  that  followed  it. 

Appellant  complains  of  the  following  extract  from  the 
charge  of  the  court:  "  If  defendant's  agent  was  guilty  of 
negligence  to  the  plaintiff's  damage,  and  plaintiff  or  wife 
were  also  guilty  of  negligence  which  contributed  to  the  injury 
or  damage,  the  defendant  cannot  be  held  liable  for  such 
damage  or  injury,  unless  it  has  been  shown  that  the  negli- 
gence of  defendant's  agent  was  the  direct  and  proximate  cause 
of  the  damage." 

Abstractly  considered,  this  charge  was  erroneous.  It  relieved 
the  plaintiff  from  the  effect  of  the  contributory  negligence  of 
himself  and  his  wife,  if  such  negligence  had  existed. 

The  record,  however,  contains  no  evidence  whatever  tend- 
ing to  show  negligence  upon  the  part  of  the  plaintifif  or  of  his 
wife  at  the  time  the  wrong  was  committed,  and  therefore  no 
charge  upon  contributory  negligence  was  called  for  or  proper. 
The  charge  as  given  could  not  prejudice  defendant  under 
the  proof. 

While  it  is  true  that  the  contract  for  carriage  was  with  the 
railroad  company,  and  not  with  the  defendant,  and  that  the 
railroad  company  was  under  obligations  to  plaintiff  as  a  car- 
rier for  which  it  would  have  been  liable  to  him  for  damages  if 
it  had  failed  in  its  duty,  it  still  remains  to  be  said  that  the 
defendant  also  owed  certain  duties  to  the  passengers:  Pull- 
man  P.  C.  Co.  v.  Pollock,  69  Tex.  120;  5  Am.  St.  Rep.  31; 
Pullman  P.  C.  Co.  y.  Matthews,  74  Tex.  654;  15  Am.  St.  Rep. 
873. 

The  evidence  shows  that  the  Pullman  car  was  hauled  by 
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the  railroad  company,  and  that  the  porter  and  conductor 
on  the  sleeping-car  were  the  servants  and  under  the  control 
of  the  sleeping-car  company. 

The  record  contains  no  evidence  with  regard  to  rules,  regu- 
lations, or  usages  relating  to  the  transportation  of  passengers 
on  such  cars.  It  does  show  that  the  defendant,  and  not  the 
railroad  company,  received  the  compensation  for  and  under- 
took to  furnish  the  sleeping  accommodations,  and  that  they, 
at  least,  were  under  the  exclusive  control  of  the  defendant. 

Whatever  may  be  the  duty  of  the  railroad  company  with 
regard  to  notifying  its  passengers,  including  such  as  may  be 
in  the  sleeping-car,  of  its  arrival  at  the  station  to  which  they 
are  destined,  we  are  not  able  to  conclude  that  the  servants  of 
the  defendant  owe  no  such  duty  to  the  sleeping  passenger. 
On  the  contrary,  we  think  that  the  obligation  to  awake  and 
notify  the  passenger  in  time  for  him  to  prepare  to  safely  and 
comfortably  leave  the  train  at  the  point  of  his  destination  is 
directly  involved  in  the  contract  for  the  use  of  the  sleeping- 
berth. 

In  this  case  the  servant  of  the  defendant  assumed  the  dis- 
charge of  that  duty,  and  from  that  fact,  as  well  as  the  failure 
of  the  defendant  to  introduce  any  evidence  explaining  what 
the  duties  of  its  servants  were  or  as  to  what  are  the  usages 
and  rules  in  force  on  its  cars,  it  may  properly  be  presumed 
that  the  servant  of  defendant  was  acting  within  the  scope  of 
his  employment.  There  can  be  no  doubt  that  the  negligent 
discharge  of  the  duty  resulted  in  damage  to  the  plaintiflF. 

The  judgment  is  affirmed. 

Sleeping-car  Companies  —  Rights,  Duties  and  LiABiLiTiEa  of:  Se« 
Carpenter  v.  New  York  etc.  R.  R.  Co.,  124  N.  Y.  53;  21  Am.  St.  Rep.  644, 
and  note.  A  sleeping-car  company  is  liable  for  negligence  to  its  passengers: 
Pullman  etc  Co.  v.  MatUiewa,  74  Tex.  654;  15  Am.  St.  Rep.  873. 

Damages  —  Evidence  of  Cause  of  Illness,  whex  Admissible. — In  an 
action  for  damages  against  a  railroad  for  negligent  injury,  evidence  of  ner- 
vous prostration  and  a  general  weakening  of  plaintiff's  system,  the  result  of 
the  company's  negligent  act,  is  admissible:  Chattanooga  R.  R.  Co.  v.  Liddell, 
85  tia.  482;  21  Am.  St.  Rep.  169,  and  note.  Evidence  is  admissible  of  sickness 
of  plaintiff's  wife,  caused  by  fright,  the  result  of  a  forcible  entry  upon 
plaintiff's  close:  Razzov.  Vai-ni,  81  Cal.  289.  An  old  woman  was  put  off  of  the 
train  several  hundred  yards  from  the  station  on  a  cold,  rainy  night;  evidence 
as  to  whether  such  act  was  the  cause  of  a  subsequent  illness  was  admitted: 
St.  Louis  etc.  R'y  Co.  v.  Burns,  71  Tex.  479;  Atlanta  etc.  R.  R.  Co.  v.  Smith,  81 
Ga.  620.  Plaintiff  fell  upon  a  defective  sidewalk.  She  afterwards  had  a 
pain  in  her  left  breast,  and  a  cancer  developed  there.  Evidence  was  admitted 
as  to  whether  the  cancer  was  the  result  of  the  fall  or  was  hereditary:  Trap- 
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■nell  V.  City  of  Red  Oak  Junction,  70  Iowa,  744.  But,  ordinarily,  opinions  of 
non-expert  witnesses  are  inadmissible  to  prove  the  cause  or  permanency  of 
injuries  or  sickneaa:  Spaulding  v.  Bliis,  83  Mich.  311;  Dean  v.  State,  89  Ala. 
46. 

Damages  —  Meascrb  or  Damages. — la  estimating  damages  sustained 
\>y  a  father  from  an  injury  to  his  infant  son,  the  jury  may  take  into  consid- 
■eration  the  expense  of  medical  attendance,  and  the  father's  loss  through 
neglect  of  his  business:  Black  v.  CarrolUon  R.  R.  Co.,  10  La.  Ann.  33;  63  Anu 
Dec.  586.  A  case  almost  "on  all  fours  "  with  the  foregoing,  and  asserting 
the  contrary  doctrine,  is  Bridget  v.  AshevilU  etc  R.  R.  Co.,  27  S.  0.  456;  13 
Am.  St.  Rep.  653. 


Bonner  and  Eddy  v.   Bryant. 

[79  Texas,  540.] 

Volunteer  Employee  cannot  Recover  for  Negligence  of  his  Fellow- 
servant.  —  One  who  assists  the  servant  of  a  master,  merely  as  a  vol- 
unteer, cannot  recover  from  such  master  for  injury  received  by  him 
through  the  negligence  of  such  servant.  But  if,  when  injured,  he  was 
acting  in  furtherance  of  his  own  or  of  his  master's  business,  he  may  re- 
cover. 

Release  by  Minor  Invalid.  —  A  release  by  a  minor  of  a  cause  of  action 
cannot  be  given  efifect  further  than  to  compel  him  to  allow  for  the  con- 
sideration thereof,  in  case  of  a  recovery  by  him. 

Action  to  recover  damages.     The  opinion  states  the  facts. 

J.  J.  Dotson,  and  Gould  and  Camp,  for  the  appellants. 

B.  D.  Dashiell,  and  Frost  and  Etheridge,  for  the  appellee. 

Henry,  A.  J.  This  suit  was  brought  by  appellee  to  recover 
damages.  His  petition  charges,  in  substance,  that  one  Burkett 
had  a  contract  with  appellants  to  load  wood  upon  their  cars 
at  different  points  along  their  right  of  way;  that  appellee  was 
employed  by  said  Burkett  and  was  his  servant;  that  appel- 
lants, with  their  own  servants,  were  required  to  furnish  and 
handle  the  cars  for  the  transportation  of  the  wood;  that  at 
the  time  of  plaintiff's  injury  the  piles  of  wood  to  be  loaded 
were  lying  at  some  distance  from  each  other;  that  appellants, 
in  order  that  the  wood  might  be  loaded  more  conveniently, 
■divided  their  train  into  sections  of  one  or  two  cars,  placing 
them  opposite  to  the  piles  of  wood;  that  as  fast  as  one  car  or 
two  cars  were  loaded  they  were  shoved  down  by  hand  to  the 
caboose;  that  plaintiff  was  requested  by  the  servants  of  the 
receivers  to  assist  them  in  so  pushing  by  hand  two  of  the  cars, 
in  order  to  form  the  train,  and  that  while  he  was  so  doing  he 
was  injured  by  the  negligence  of  appellants'  servants. 
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The  petition  charged  that  the  assistance  so  rendered  by 
appellee  "was  necessary,  in  order  to  expedite  said  Burkett'a 
business." 

The  defendants  filed  a  general  demurrer  to  the  petition^ 
which  was  overruled  by  the  court.  They  also  pleaded  what 
they  call  in  their  brief  a  special  demurrer,  but  which  is  in 
fact  a  general  demurrer  argumentatively  expressed. 

In  the  case  of  Eason  v.  S.  &  E.  T.  R'y  Co.,  65  Tex.  578, 
57  Am.  Rep.  606,  it  was  said  that  "  where  one,  having  no  in- 
terest in  the  loading  or  unloading  of  a  car,  or  in  the  carriage 
or  delivery  of  passengers  or  freight,  volunteers  to  assist  in 
reference  to  such  matters,  and  whilst  thus  engaged  is  injured, 
he  stands  in  the  same  position  as  a  regular  employee  engaged 
in  the  particular  service,  so  far  as  any  right  of  recovery  for 
his  injuries  is  concerned.  But  the  case  is  different  when 
the  injured  party  was  acting  at  the  time  in  furtherance  of  his 
own  or  his  master's  business." 

It  is  an  uncontroverted  fact  that  the  plaintiff  was  injured 
by  the  negligence  of  one  of  the  servants  of  the  defendants 
whom  he  was  engaged  in  assisting.  Under  the  rule  above  an- 
nounced, he  was  not  entitled  to  recover  if  he  was  assisting  to 
move  the  cars  as  a  mere  volunteer. 

If,  on  the  other  hand,  he  was  engaged  in  expediting  his 
master's  business,  he,  if  not  himself  guilty  of  contributory 
negligence,  had  a  cause  of  action  if  he  was  injured  by  the  neg- 
ligence of  defendants'  servants. 

If  the  petition  had  been  specially  excepted  to  upon  the 
ground  that  it  failed  to  state  in  what  manner  he  was  expe- 
diting the  business  of  his  employer,  the  exception  should  have 
been  sustained.  In  the  absence  of  a  special  exception,  the 
petition  was  good,  because  it  contained  the  allegation  that  his 
assistance  was  necessary  to  expedite  his  master's  business, 
and  there  was  no  error  committed  in  overruling  the  general 
demurrer  to  it. 

While  the  petition  was  sufficient  to  authorize  proof  by  plain- 
tiff" that  he  was  engaged  in  expediting  the  business  of  his  em- 
ployer, he  totally  failed  to  offer  such  evidence.  The  record 
before  us  shows  that  he  acted  as  a  mere  volunteer.  The  court 
erred  in  charging  the  jury  as  if  there  was  some  evidence  be- 
fore them  on  that  issue.  Upon  another  trial,  if  the  evidence 
fails  to  show  that  plaintiff  was,  as  he  alleges,  expediting  the 
business  of  his  employer,  but  shows  that  he  was  a  mere  vol- 
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nnteer,  the  only  proper  charge  that  the  court  can  give  will 
be  a  direction  for  a  verdict  in  favor  of  the  defendants. 

The  plaintifiF  was  a  minor  when  he  was  injured  and  when 
he  filed  his  suit.  The  defendants  pleaded  a  release  by  the 
plaintiff  in  consideration  of  their  furnishing  him  with  an 
artificial  leg. 

The  defendants,  under  proper  pleadings,  should,  if  plaintiff 
recovers,  be  allowed  the  value  of  the  artificial  limb  so  fur- 
nished, but  the  release  should  not,  under  the  circumstances 
of  this  case,  be  given  any  greater  effect  than  that. 

We  do  not  think  that  the  record  shows  any  error  in  the 
other  particulars  complained  of. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 


Master  and  Servant  —  Volunteers.  —  A  person  who  voluntarily  a9« 
sanries  to  assist  the  servants  of  a  railroad  company,  at  their  request,  in  inov-^ 
ing  a  loaded  car,  without  the  knowledge  or  consent  of  the  company,  is  merely 
a  volunteer,  and  not  a  fellow-servant  with  them,  and  he  cannot  recover  of 
the  company  on  account  of  the  negligence  or  misconduct  of  such  servants: 
Jihodea  v.  Georgia  eic  Banking  Co.,  84  Ga.  320;  20  Am.  St  Rep.  362,  and 
note. 

Infants  —  Release."?  and  Compromises.  —  As  to  the  effect  of  releases  and 
compromises  made  and  entered  into  by  infants,  see  note  to  Craig  r.  Van- 
Btbber,  18  Am.  St  Rep.  618,  619. 


Oliphant  v.  Markham. 

[79  Texas.  643.] 

Oemkral  Demurrer  to  Answer  Properly  Overruled  when.  —  Where  a 
general  demurrer  is  interposed  to  an  answer,  if  any  part  of  the  answer 
presents  a  valid  defense  to  the  suit,  either  in  whole  or  in  part,  the  de- 
murrer should  be  overruled. 

Dealings  in  Futhres  Illegal.  — Dealing  in  futures  is  contrary  to  public 
policy;  and  contracts  for  the  future  delivery  of  stocks  or  produce,  in 
which  it  is  contemplated  tliat  the  commodity  shall  not  be  delivered,  will 
not  be  enforced. 

Test  op  Illegality  op  Contract.  — The  test  by  which  to  determine  whether 
or  not  a  demand  connected  with  an  illegal  contract  can  be  enforced  is, 
whether  or  not  the  plaintiff  requires  any  aid  from  the  illegal  transaction 
to  establish  his  case. 

Money  Advanced  for  Use  in  Buying  Futures,  when  not  Recoverablb. 
—  If  a  party  undertakes  to  advance  to  another  money  to  be  used  in 
buying  futures,  and  advances  it  upon  such  contract,  the  former,  in  order 
to  recover  the  money  so  advanced,  must  prove  the  necessity  for  making 
the  payments;  and  in  order  to  do  this,  he  will  have  to  show,  not  only 
the  request  to  pay  the  money,  but  also  the  nature  of  the  contract  wliiclk. 
gave  rise  to  the  necessity;  and  upon  such  showing  he  cannot  recover. 
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So,  also,  if  he  became  interested  in- the  contracts  as  agent  to  keep  them 
in  force,  bis  participation  in  the  illegal  transaction  will  bar  bis  recovery 
for  the  money  advanced. 

DaRKsa  Consisting  in  VVithholdino  Property  Unlawfullt  Invau- 
DATES  Contract.  —  A  contract  made  in  order  to  regain  possession  of 
property  unlawfully  detained  may  be  avoided  on  the  ground  of  duress. 

Olerk  OB  Salesman  has  No  Power  to  Pawn  his  Employer's  Assets  as 
security  for  his  own  debts. 

Partner  cannot  Pledqb  Partnership  Property  as  Security  for  his 
Private  Debts. 

One  Who  Buys  Fctures  for  Another,  and  Advances  Money  for  That 
Purpose,  cannot  Recover  It  Back. 

Dealings  in  Futures  are  in  the  Nature  of  Wagering  Contractts,  bat 
are  not  strictly  gambling  contracts.  A  wager  and  a  gambling  contract 
are,  however,  so  nearly  allied  that  a  jury  is  not  likely  to  be  misled  by  a 
charge  in  which  one  is  used  where  the  other  ought  to  hare  been  used, 
especially  where  the  meaning  was  made  clear  beyond  dispute  by  the 
previous  part  of  the  charge. 

Action  on  a  promissory  note.    The  opinion  states  the  case. 
Abercromhie  and  Randolph,  for  the  appellant. 
Campbell  and  Ball,  and  H.  J.  Brown,  for  the  appellee. 

Gaines,  A.  J.  The  plaintiff  sued  J.  S.  Markham  and 
Thomas  W.  Markham  upon  a  promissory  note  executed  by 
them  payable  to  her.  J.  S.  Markham  did  not  answer,  but 
Thomas  W.  Markham  appeared  and  pleaded,  alleging,  first, 
that  the  note  was  given  for  an  illegal  consideration,  and  was 
therefore  void;  and  in  the  second  place,  that  it  was  executed 
by  him  under  duress. 

In  support  of  the  first  ground  of  defense,  it  was  alleged 
that  the  original  consideration  of  the  note  was  money  loaned 
1»  and  advanced  to  J.  S.  Markham  by  one  J.  B.  Jones,  as 
^gent  for  the  plaintiff,  under  the  following  circumstances: 
J.  S.  Markham  had  entered  into  a  contract  with  a  firm  known 
as  S.  S.  Floyd  &  Co.,  nominally  for  the  sale  and  delivery  of 
cotton  and  wheat  at  stipulated  prices  at  future  dates,  while  in 
fact  it  was  understood  between  the  parties  that  nothing  was 
to  be  delivered  under  the  contract,  but  that  at  the  time  the 
contracts  were  nominally  to  be  performed  there  was  to  be 
paid  or  received  by  the  seller,  as  the  case  might  be,  the  dif- 
ference between  the  contract  price  and  the  market  price  of  the 
commodity  on  the  day  of  the  performance.  It  was  alleged 
that  Jones  well  knew  of  the  nature  of  the  contracts,  and  ad- 
vanced to  J.  S.  Markham  money  to  pay  such  margins  as  be- 
came necessary  to  prevent  his  rights  under  them  from  being 
forfeited.     It  was  also  averred  that  J.  S.  Markham,  after  the 
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contracts  were  executed,  transferred  his  interest  in  them  to 
Jones;  that  after  the  transfer  Jones  paid  two  or  more  margins 
upon  them,  and  that  the  money  so  paid  was  included  in  the 
amount  for  which  the  note  was  executed. 

The  defendant  Thomas  W,  Markham  in  the  second  place 
also  alleged  that  in  order  to  secure  the  money  so  advanced  and 
paid  fur  J.  S.  Markham,  the  latter  delivered  to  Jones  certain 
evidences  of  debt,  consisting  of  notes  and  accounts  belonging 
to  T.  W.  Markham  and  Son  (a  firm  composed  of  the  defendant 
T.  W.  Markham  and  one  F.  E.  Markham),  without  authority 
from  the  firm  or  either  member  thereof;  that  they  demanded 
the  possession  of  such  evidences  of  debt  from  Jones,  and  that 
he  refused  to  deliver  them  except  upon  condition  that  he,  the 
defendant,  would  execute  a  note  for  the  balance  claimed  to 
to  be  due  from  J.  S.  Markham;  that  the  firm  of  T.  W.  Mark- 
ham and  Son  were  merchants;  that  the  claims  were  owed  to 
them  by  their  customers,  and  that  their  retention  by  Jones 
was  ruinous  to  their  business;  and  that  the  latter  having  per- 
sisted in  his  refusal  to  surrender  the  claims,  defendant  T.  W. 
Markham  executed  the  note,  in  order  to  get  possession  of  them, 
and  for  no  other  consideration. 

The  plaintiff  interposed  a  general  demurrer  to  the  answer, 
and,  the  demurrer  having  been  overruled  by  the  court,  now  as- 
signs that  ruling  as  error.  The  demurrer  being  to  the  plead- 
ing as  a  whole,  if  any  part  of  the  answer  presented  a  valid 
defense,  either  in  whole  or  in  part,  to  the  suit,  it  was  properly 
overruled. 

The  transactions  under  consideration  took  place  before  the 
passage  of  the  statute  which  affixed  a  penalty  to  the  business 
of  dealing  in  futures:  Laws  of  Nineteenth  Legislature,  86; 
but  it  was  held  by  this  court,  in  Floyd  v.  Patterson,  72  Tex. 
202,  13  Am.  St.  Rep.  787,  that  such  dealings  were  contrary 
to  public  policy,  and  that  contracts  for  the  future  delivery  of 
stocks  or  produce  in  which  it  is  contemplated  that  the  com- 
modity should  not  be  delivered  would  not  be  enforced.  But 
it  does  not  follow  that  every  contract  which  is  incidentally 
connected  with  or  grows  out  of  such  a  transaction  is  tainted 
with  its  vice.  In  the  case  referred  to,  the  doctrine  was  recog- 
nized "that  the  test  whether  a  demand  connected  with  an 
illegal  act  can  be  enforced  is,  whether  the  plaintiff"  requires 
any  aid  from  the  illegal  transaction  to  establish  his  case." 

Applying  this  principle,  it  is  apparent  that  in  so  far  as 
the  answer  alleges  that  the  consideration  of  the  note  sued 
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upon  was  for  money  loaned  to  the  defendant  J.  S.  Markham 
to  pay  margins  upon  future  contracts,  although  with  a  knowl- 
edge on  part  of  Jones  of  the  purpose  for  which  the  money 
was  borrowed,  it  presents  no  defense  to  the  action.  If  Jones 
had  sued  J.  S.  Markham  for  the  money  so  lent,  when  he  had 
proved  the  loan  he  would  have  established  his  case,  and  no 
proof  of  the  purpose  for  which  the  money  was  lent  would 
have  been  required.  But  if  Jones  had  undertaken  to  advance 
the  margins  upon  the  contracts,  and  had  advanced  them,  in 
order  to  recover  the  money  so  expended  it  would  have  been 
necessary  to  prove  the  necessity  for  making  the  payments, 
and  in  order  to  do  this  he  would  have  had  to  show  not  only 
the  request  to  pay  the  money,  but  also  the  nature  of  Markham's 
contract  which  gave  rise  to  the  necessity.  Besides,  if  Jones 
acted  as  Markham's  agent  in  keeping  the  contract  in  force,  it 
would  seem  that  such  a  participation  would  render  him 
equally  as  culpable  as  his  principal.  If,  as  the  answer  alleges, 
before  the  contracts  between  Markham  and  J.  Floyd  &  Co. 
were  closed  Jones  became  interested  in  them,  it  is  clear  that 
he  could  not  recover  of  Markham  for  his  proportion  of  any 
loss  that  may  have  thereafter  accrued. 

It  follows  from  what  has  been  said  that  the  answer  of 
Thomas  W.  Markham  sets  up,  in  part  at  least,  a  good  defense 
to  the  action,  and  that  the  demurrer  was  properly  overruled. 
But  the  demurrer  raises  a  question  which  it  is  necessary  to 
decide  before  making  a  final  determination  of  the  appeal,  and 
it  will  be  discussed  here.  Does  the  answer  show  such  a  state 
of  facts  as  entitled  Thomas  W.  Markham  to  avoid  payment 
of  the  note,  although  it  may  be  valid  against  his  co-defendant? 
Does  the  fact  that  Jones  unlawfully  withheld  from  him  pos- 
session of  the  evidences  of  debt  belonging  to  his  firm,  and 
that  he  executed  the  note  solely  for  the  purpose  of  regaining 
possession  of  them,  authorize  a  holding  that  the  execution  of 
the  note  by  him  was  compulsory?  It  seems  to  be  the  settled 
law  in  the  English  courts  that  the  detention  or  threatened  de- 
struction of  goods  will  not  constitute  such  duress  as  will 
authorize  the  rescission  of  a  contract  made  to  regain  possession 
of  the  property  or  to  prevent  its  destruction. 

But  at  an  early  day  a  contrary  ruling  was  made  in  this 
country.  In  1797  the  supreme  court  of  South  Carolina,  in  the 
case  of  Sasportas  v.  Jennings,  1  Bay,  470,  held  that  a  contract 
made  in  order  to  obtain  possession  of  goods  unlawfully  de- 
tained could  not  be  enforced.     In  Collins  v.  Weatburyf  2  Bay, 
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211,  1  Am.  Dec.  643,  the  same  court  reaffirmed  the  doctrine. 
That  case  involved,  as  we  think,  substantially  the  same  princi- 
ples which  are  involved  in  the  case  now  before  us.  Since  that 
time  the  doctrine  has  frequently  been  applied  in  numerous 
decisions  in  our  state  courts:  White  v.  Heylman,  34  Pa.  St. 
142;  Hackley  v.  Headley,  45  Mich.  569;  Crawford  v.  Cato,  22 
Oa.  594;  Bennett  v.  Ford,  47  Ind.  264;  Foshay  v.  Ferguson,  5 
Hill,  154;  Spaida  v  Barrett,  57  111.  289;  11  Am.  Rep.  10; 
Thurman  v.  Burt,  53  111.  129;  Nelson  y.  Suddarth,  1  Hen.  &  M. 
350.  The  supreme  court  of  Kentucky  seem  to  have  adhered 
to  the  English  rule:  Hazelrigg  v.  Donaldson,  2  Met.  (Ky.)  445. 

The  weight  of  American  authority  is  in  favor  of  the  doctrine 
that  detention  of  goods  under  certain  circumstances  may 
constitute  duress,  and  we  think  it  is  in  accordance  with  the 
better  reason.  Notwithstanding  the  doctrine  of  the  English 
courts,  it  is  well  settled  by  them  that  money  paid  in  order  to 
get  possession  of  goods  unlawfully  detained  may  be  recovered 
back:  Atlee  v.  Backhouse,  3  Mees.  &  W.  650.  The  two  rules 
recognized  by  the  courts  of  England,  it  seems  to  us,  lead  to  an 
obvious  absurdity;  that  is  to  say,  that  when  one  pays  money 
in  order  to  obtain  possession  of  his  goods  when  unlawfully  de- 
tained by  another,  he  may  recover  it  back;  but  if  he  gives  his 
note  under  the  same  circumstances  and  for  the  same  purpose, 
he  cannot  successfully  resist  its  payment. 

In  White  v.  Heylman,  34  Pa.  St.  142,  the  supreme  court  of 
Pennsylvania  say:  "If,  therefore,  such  be  the  case  where 
money  has  been  paid,  a  fortiori  is  such  a  defense  available  in 
an  action  upon  a  promissory  note  extorted  in  the  manner 
alleged  in  the  offer  made  by  the  defendant  and  rejected  by 
the  court."  Certainly,  upon  principle,  the  position  of  a  defend- 
ant who  resists  the  payment  of  a  note  is  as  favorable  as  that 
of  a  plaintiff  who,  instead  of  promising  to  pay,  has  actually 
paid  the  money  and  seeks  to  enforce  its  recovery.  It  would 
seem  that  where  money  has  been  paid  to  obtain  a  release  of 
property  unlawfully  withheld  by  the  defendant,  the  want  of 
consideration  would  be  a  sufficient  reason  why  the  action 
ought  to  be  maintained;  and  upon  the  same  principle  the 
maker  of  a  note  given  for  a  similar  purpose  ought  to  be  able 
to  defeat  an  action  upon  it.  The  opinion  expressed  by  this 
court  in  the  case  of  McGowen  v.  Bush,  17  Tex.  201,  though 
not  necessary  to  the  decision  of  that  case,  is  in  accordance 
with  the  conclusions  to  which  we  have  arrived  upon  the  ques- 
tion now  under  consideration.     For  the  reasons  stated,  we  are 


36S  Oliphant  v.  Markham.  [Tex&s, 

of  the  opinion  that  the  second  defense  set  up  in  the  special 
answer  presented  a  good  defense  to  the  suit  on  the  note. 

There  are  number  of  assignments  of  error  based  upon  tlie 
court's  charge,  but  we  think  that  none  of  them  are  well  taken. 
The  instructions  given  to  the  jury  by  the  court  very  fully  and 
correctly  presented  the  law  of  the  case  and  of  each  phase  of 
the  case  made  by  the  evidence.  But  we  will  consider  briefly 
some  of  the  points  presented  by  the  assignments. 

Paragraphs  2  and  3  of  the  charge  are  not  inconsistent 
with  each  other.  They  merely  presented  different  phases  of 
the  case. 

We  think  there  was  no  error  in  instructing  the  jury  that 
J.  S.  Markham  had  no  power  to  pledge  the  notes  of  T.  W. 
Markham  and  Son.  If  he  was  merely  the  clerk  or  salesman  and 
agent  of  the  firm,  there  could  be  no  plausible  pretence  that  his 
agency  gave  him  the  power  to  pawn  the  firm's  assets  for  his 
own  debts.  It  is  not  claimed  that  he  had  any  special  author- 
ity to  do  this.  Whether  the  court  held  or  not  that  there  was 
no  evidence  tending  to  show  that  J.  S.  Markham  was  a  part- 
ner in  the  firm  of  T.  W.  Markham  and  Son  we  do  not  know. 
If  it  was  held  that  he  was  not  a  partner,  we  do  not  see  that 
the  holding  was  erroneous.  T.  W.  Markham  testified  that  he 
had  promised  to  give  him  a  third  interest  in  the  profits  to 
work  for  the  firm,  but  that  there  were  no  profits,  and  that  he 
quit  and  went  into  other  business.  Subsequently  the  firm 
employed  him  on  a  salary  of  fifty  dollars  per  month.  This 
last  employment  was  before  he  had  the  transactions  with 
Jones  which  gave  rise  to  this  suit.  It  is  evident  from  this 
testimony  that  he  was  the  mere  clerk  or  agent  of  the  firm 
when  the  claims  which  belonged  to  the  firm  were  attempted 
to  be  pledged.  But  if  it  had  been  shown  that  he  was  a  part* 
ner,  we  do  not  see  that  the  result  would  have  been  different. 
A  partner's  interest  in  the  partnership  property  is  only  his 
proportionate  share  of  what  remains  after  the  payment  of  the 
partnership  debts.  He  has  no  such  distinct  interest  in  any 
distinct  parcel  of  the  partnership  property  as  enables  him 
to  pledge  it  for  his  own  debts.  Such  interest  in  a  part  of  the 
firm  assets  is  too  remote  and  indeterminate  to  admit  of  its 
being  conveyed  as  security  or  otherwise. 

The  charge  of  the  court  upon  the  question  of  duress  was  in 
accordance  with  the  principles  we  have  announced,  and  was 
not  erroneous.  If  not  sufficiently  full,  additional  instructions 
should  have  been  requested. 
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It  is  assigned  that  "  the  court  erred  in  telling  the  jury  *  that 
if  they  found  that  Jones  bought  futures  for  Markham  and 
advanced  money  for  that  purpose,  etc.,  then  this  rendered 
the  transaction  illegal,  and  plaintiff  could  not  recover,'  for 
the  reason,  —  1.  That  this  part  of  the  charge  was  contrary  to 
law;  and  2.  Because  there  were  no  averments  or  evidence  to 
authorize  such  charge  or  to  show  that  Jones  ever  bought 
futures  for  Markham." 

We  think  that  the  proposition  of  law  announced  in  the 
charge  is  correct,  and  that  there  was  both  pleading  and  evi- 
dence to  sustain  it.  The  only  evidence  bearing  upon  the 
immediate  question  was  that  of  Jones  and  J.  S.  Markham. 
Jones  testified  that  he  did  not  buy  futures  for  J.  S.  Markham, 
and  J.  S.  Markham,  upon  his  examination  in  chief,  testified  to 
the  same  effect.  But  upon  cross-examination  he  admitted 
that  some  time  previous  to  the  trial  he  had  stated,  in  sub- 
stance, that  Jones  acted  as  his  agent  in  keeping  up  the  con- 
tracts, and  that  what  he  then  said  was  the  more  likely  to  be 
the  truth.    This  testimony  made  the  charge  proper. 

There  was  probably  nothing  in  the  testimony  which  justified 
the  court  in  telling  the  jury  that  if  they  found  "  the  note  sued 
on  was  invalid  on  the  ground  of  being  a  gambling  debt,  then 
they  would  find  for  defendant  T.  W.  Markham,"  but  we  do 
not  see  how  it  could  have  prejudiced  the  appellant.  Contracts 
such  as  the  defendant  sought  to  prove  are  not  strictly  gam- 
bling contracts,  but  they  are  in  the  nature  of  wagering  agree- 
ments, and  for  that  reason  it  is  held  contrary  to  public  policy 
for  the  courts  to  enforce  them.  A  wager  and  a  gambling  con- 
tract are  so  nearly  allied  that  it  is  not  at  all  likely  that  the 
jury  mistook  the  court's  meaning.  That  meaning  was  made 
clear  beyond  dispute  by  the  previous  part  of  the  charge. 

The  other  assignments  of  error  question  the  suflBciency  of 
the  evidence  to  support  the  verdict.  The  evidence  was  amply 
Bufiicient  to  show  that  T.  W.  Markham  executed  the  note 
solely  for  the  purpose  of  obtaining  possession  of  the  claims  of 
his  firm  which  were  unlawfully  withheld  by  Jones,  and  this 
entitled  him  to  a  verdict. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 


Pleadinq  — General  Demurrer  to  Answer.  — If  any  of  several  grounds 
of  defense  set  np  in  an  answer  ia  good,  it  is  error  to  sustain  a  general  demurrer 
thereto,  on  the  ground  that  it  does  not  set  forth  any  defense  to  the  action: 
J^unn  V.  Taulmnn,  1  Kan.  254;  81  Am.  Dec.  608. 
Ax.  St.  Rbp..  Vou  XXIII.  —  24 
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Contracts  —  Gambling  in  Futures. —  As  to  what  contracts  are  illegal 
as  gambling  transactions,  or  dealings  in  futures,  and  the  rights  of  the  par- 
ties growing  therefrom,  see  Cashman  v.  Ifoot,  89  Cal.  373,  post,  p.  482,  and 
note;  Snoddy  v.  Bank,  88  Tenn.  573;  17  Am.  St.  Rep,  918,  and  note;  Sond- 
heim  V.  Oilbert,  117  Ind.  71;  10  Am.  St.  Rep.  23,  and  note  33,  34;  Jackson  v. 
City  Nat.  Bank,  125  Ind.  347;  Schmuechle  v.   Waters,  125  Ind.  265. 

Duress  —  Effect  op,  upon  Contracts.  —Duress  of  one's  property  is  a 
good  plea  to  an  action  on  a  bond  given  to  release  it:  Collins  v.  Westbury,  2 
Bay,  211;  1  Am.  Dec.  643,  and  note  644,  645;  note  to  Hatter  v.  Greenlee,  26 
Am.  Dec.  376-378;  Adams  v.  Schijfer,  11  Col.  15;  7  Am.  St.  Rep.  202,  and 
note.  But  a  seizure  of  personalty  of  a  wife  under  a  writ  against  her  hus- 
band is  not  duress  such  as  will  avoid  a  receipt  given  by  her  to  obtain  a  re- 
lease of  the  property:  Kingsbury  v.  Sargent,  83  Me.  230. 

Partnership.  —  One  partner  has  no  authority  to  make  use  of  the  partner- 
ship property  or  assets  in  discharging  hia  own  private  debts:  Daviea  v.  At' 
kinson,  124  IlL  474;  7  Am.  St  Rep.  373,  and  extended  note  377-38a 
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[79  Texas,  611.] 

Hkarsat  Eyidknck  op  Pediqree,  when  Adhissiblb.  — The  rule  which  ad- 
mits hearsay  evidence  of  pedigree  is  restricted  to  the  declarations  of  de- 
ceased persons  who  were  related  by  blood  or  marriage  to  the  person,  and 
were  therefore  in  the  succession  in  question.  The  testimony  of  a  party 
suing  as  heir  of  his  father  after  his  death  is  competent  evidence  of  his 
father's  declarations  touching  the  land  in  litigation,  and  the  latter's  dec- 
laration that  be  was  the  surviving  brother  and  only  heir  of  the  former 
owners  of  the  land  is  admissible  in  evidence. 

Service  op  Process  by  Publication,  Recital  op  Duk  Servicb  ik  Judg- 
ment BT  Default  upon,  when  not  Conclusive.  —  When  the  recitals 
in  a  judgment  by  default,  rendered  upon  service  of  process  by  publica- 
tion, show  conclusively  that  the  process  was  never  lawfully  served,  the 
judgment  is  a  nullity,  the  court  being  without  jurisdiction,  although 
such  judgment  recites  due  service. 

Attornment  by  Tenant  Invalid  when. — A  person  who  is  in  possession 
of  land  as  tenant  of  another  cannot,  without  surrendering  possession  or 
giving  notice  to  his  landlord,  by  agreeing  to  become  the  tenant  of  a 
stranger  not  deriving  title  from  the  same  source  with  that  of  the  origi- 
nal landlord,  transfer  to  such  stranger  the  possession.  Nor  does  it  make 
any  difference  that  the  land  had  descended  to  the  heirs  of  the  original 
landlord,  and  that  the  tenant  did  not  know  who  such  heirs  were. 

Tax  Deed  does  not  Pass  Title  when.  —  A  tax  deed  which  is  not  executed 
with  the  prerequisites  of  the  law  authorizing  its  execution  does  not  pass 
any  title;  but  a  deed  for  the  property,  sufficiently  describing  it,  properly 
acknowledged  and  recorded,  without  the  existence  of  any  authority  upon 
the  part  of  the  tax  collector,  may  become  the  basis  for  the  acquisition 
of  a  title  under  the  five  years*  statute  of  limitations. 

Action  to  recover  land.     The  opinion  states  the  case. 
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Foardy  Thompson,  and  Townsendj  for  Simpson. 
Adkins  and  Green,  for  appellants  Fowler  and  Haynes. 

Henry,  A.  J.     This  was  an  action  of  trespass  to  try  title. 

The  tract  of  land  in  controversy  is  composed  of  two  contigu- 
ous surveys,  of  640  acres  each,  patented  to  Samuel  Fowler. 

The  defendants  pleaded  not  guilty  and  the  statute  of  limi- 
tations of  five  years. 

The  cause  was  tried  without  a  jury,  and  judgment  was  ren- 
dered for  the  plaintiffs  for  an  undivided  one-half  interest  in 
the  land.     Both  parties  perfected  appeals  and  assign  errors. 

The  court  filed  the  following  conclusions  of  fact:  "The 
■court  finds  that  the  two  tracts,  of  640  acres  each,  were  granted 
to  one  Samuel  Fowler  in  July,  1841;  that  Samuel  Fowler  died 
in  1862,  leaving  as  his  sole  heirs  James  Burton  Fowler  and 
John  Fowler,  two  brothers  of  the  said  Samuel,  and  that  John 
Fowler  died  in  1881,  leaving  as  his  sole  heir  at  law  his  brother 
James  Burton,  who  conveyed  the  land  in  controversy  to  the 
plaintiffs  herein  by  deed  dated  May  28,  1889,  and  that  this 
suit  was  instituted  by  them  on  the  seventh  day  of  September, 
1889. 

"  2.  Also,  that  John  Fowler  was  in  possession  of  the  land 
by  his  agent,  one  Kinchler,  at  the  time  of  his  death;  that 
Kinchler  resided  on  the  land  by  virtue  of  and  under  a  written 
contract,  dated  August  15,  1879,  in  which  he  was  to  hold  pos- 
session until  the  first  day  of  January,  1884,  as  the  agent  or 
tenant  of  said  John  Fowler,  and  that  in  1881  the  said  Kinch- 
ler, wh  le  still  in  the  possession  of  the  land,  agreed  to  hold 
the  same  as  the  tenant  of  defendant,  Simpson,  and  afterwards, 
on  the  tenth  day  of  March,  1884,  executed  and  delivered  to 
defendant,  Simpson,  a  written  instrument  or  acknowledgment 
of  his  tenancy,  and  that  his  wife  now  holds  possession  of  the 
land  as  tenant,  under  said  agreement  and  by  virtue  thereof. 

"3.  Also,  that  the  defendant,  Simpson,  purchased  the  1,280 
acres  at  a  tax  sale  made  by  Toliver,  who  was  the  state  and 
county  collector  of  taxes,  by  deeds  dated  in  1878  and  1879, 
and  that  the  description  of  the  land  in  said  deeds  was  amended 
in  a  deed  dated  October  20,  1879,  which  deeds  convey  to  Simp- 
son the  interest  of  John  Fowler. 

"4.  Also,  that  Simpson  recovered  a  judgment  in  the  dis- 
trict court  of  Colorado  County,  at  its  March  term,  in  1884,  in 
a  suit  brought  by  him  against  the  heirs  of  the  said  John  Fow- 
ler; that  the  judgment  recited  that  the  defendants  were  duly 
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cited,  but  made  default;  that  although  the  judgment  contains 
that  recital,  the  citation  on  file  shows  that  the  citation  wa& 
only  published  for  four  consecutive  weeks,  and  the  affidavit 
on  file  only  states  that  the  residence  of  the  heirs  is  unknown.. 
The  judgment  is  dated  in  March,  1884. 

"5.  Also,  that  defendant,  Simpson,  has  paid  the  state  and 
county  taxes  on  the  1,280  acres  each  year  since  and  including; 
the  year  1879  to  the  present  date." 

The  defendant,  Simpson,  as  appellant,  asfiigns  as  error  a 
ruling  of  the  court  in  permitting  John  J.  Fowler,  one  of  the 
plaintiff's,  to  testify  to  the  declaration  of  his  father,  Jamea 
Burton  Fowler,  that  he  was  the  surviving  brother  and  only 
heir  of  Sara  and  John  Fowler,  made  before  he  had  conveyed 
the  land  to  plaintiff's. 

It  is  contended  that  the  "declarations  of  James  Burtoi* 
Fowler,  made  at  the  time  he  claimed  to  own  the  lands,  were 
not  competent  evidence."  James  Burton  Fowler  was  dead 
when  the  testimony  was  given. 

With  regard  to  the  admission  of  hearsay  evidence  in  cases- 
of  pedigree,  Mr.  Greenleaf  says  that  the  law  resorts  to  it 
"  upon  the  ground  of  the  interest  of  the  declarants  in  the  per- 
son from  whom  the  descent  is  made  out,  and  their  consequent 

interest  in  knowing  the  connections  of  the  family The 

rule  of  admission  is  therefore  restricted  to  the  declarations  of 
deceased  persons  who  were  related  by  blood  or  marriage  to 
the  person,  and  therefore  in  the  succession  in  question."     The 
evidence  was  proper. 

The  court's  conclusions  of  law  embraced  the  following: 
"Under  the  judgment  the  court  holds  that  defendant,  Simp- 
son, acquired  the  entire  interest  of  John  Fowler,  deceased,  in 
the  two  tracts,  which  was  an  undivided  interest  of  one  half 
thereof  in  each  tract.  The  court  holds  that  the  recitals  in 
the  judgment  cured  the  defect  in  the  citation  and  service,  as 
decided  by  our  supreme  court  in  Treadway  v.  Eastburn,  57 
Tex.  209." 

Also,  that  defendant  had  established  his  title  under  his  plea 
of  limitation  to  an  undivided  one-half  interest  in  the  two 
tracts. 

In  the  above  referred  to  case  of  Treadway  v.  Eastbum,  67 
Tex.  209,  it  was  proposed  to  collaterally  attack  a  judgment 
of  a  district  court  of  this  state,  rendered  upon  service  by  pub- 
lication of  the  citation,  on  the  ground  of  want  of  jurisdiction. 
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of  the  court  to  render  the  judgment  because  the  citation  was 
cot  published  for  the  time  required  by  the  law. 

The  opinion  in  that  case  shows  that  the  writ  of  citation 
then  in  question  was  in  the  usual  form,  and  was  dated  July 
24,  1866,  and  that  the  return  of  the  sheriff  thereon  was  as  fol- 
lows: "Came  to  hand  July  30,  1866,  and  executed  by  pub- 
lishing in  the  Paris  Press,  a  newspaper  published  in  the 
-county  of  Lamar,  state  of  Texas,  for  successive  four  weeks 
previous  to  return  day,  this  the  twenty-fifth  day  of  July, 
1866."  The  opinion  quotes  the  following  recital  from  the 
final  judgment:  "  This  day  came  the  plaintiff  by  his  attorney, 
and  the  said  defendant,  Edward  Eastburn,  failed  to  appear 
and  answer,  but  wholly  made  default,  although  duly  served 
with  process." 

The  opinion,  in  stating  the  law  of  the  case,  says:  "If  the 
-uncontradicted  recitals  in  the  record  show  affirmatively  that 
the  court  did  not  have  jurisdiction  over  the  subject-matter,  or 
that  the  jurisdiction  over  the  person  did  not  attach,  then  a 
presumption  to  the  contrary  will  not  be  indulged.  Otherwise 
the  presumption  in  favor  of  the  jurisdiction  of  the  court  would 
prevail  in  every  case,  and  the  mere  rendition  of  the  judgment 
would  of  itself  import  absolute  verity.  To  thus  hold  in  cases 
•where  the  record  shows  affirmatively  want  of  jurisdiction 
would  itself  impeach  the  record,  and  thus  violate  the  very  rule 
sought  to  be  invoked,  that  the  record  cannot,  in  a  collateral 
proceeding,  be  contradicted.  To  determine,  however,  whether 
the  record  shows  affirmatively  that  there  has  been  proper 
service,  the  whole  of  it  should  be  taken  together.  When  thus 
considered,  if  that  portion  which  relates  to  this  question 
shows  affirmatively  such  character  of  service  as  is  not  author- 
ized by  law,  or  such  defective  service  that  a  judgment  by  de- 
fault rendered  thereon  would  be  void,  and  not  voidable  only, 
and  the  remainder  of  the  record  is  silent  upon  this  subject, 
not  showing  any  finding  of  the  court  from  which  it  may  be 
inferred  that  there  was  other  service  or  an  appearance,  then 
this  would  be  a  case  in  which  it  affirmatively  appears  that 
the  jurisdiction  of  the  court  had  not  attached.  If,  however, 
other  parts  of  the  record,  and  particularly  the  judgment, 
which  is  the  final  act  of  the  court,  entered  upon  full  exami- 
nation and  consideration,  of  all  the  necessary  facts,  should,  as 
in  the  case  now  before  us,  recite  the  due  service  of  process  or 
other  facts  which  would  give  the  court  jurisdiction  of  the 
person,  then  this  would  be  a  case  in  which  it  would  affirma- 
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lively  appear  that  the  jurisdiction  had  in  fact  attached,  and 
the  general  rule  would  apply  that  in  a  collateral  proceeding 
this  recital  in  the  record  imports  absolute  verity." 

The  record  preceding  the  final  judgment  in  the  case  of 
Simpson  against  the  unknown  heirs  of  John  Fowler,  as  intro- 
duced in  evidence  on  the  trial  of  this  cause,  among  others, 
shows  the  following  facts:  On  the  first  day  of  August,  1883, 
the  plaintiff  filed  his  original  petition,  and  on  the  same  day 
made  affidavit  "  that  the  residence  of  the  defendants  "  was 
unknown  to  him.  Citation  for  publication  was  issued  on  the 
same  day. 

The  law  then  in  force  required  the  affidavit  to  state  "  that 
the  names  of  such  heirs  are  unknown  to  the  affiant,"  and  that 
the  citation  should  be  published  "once  in  each  week  for  eight 
successive  weeks  previous  to  the  return  day  of  such  citation  ": 
R.  S.,  art.  1236. 

The  return  of  the  officer  showed  that  the  writ  came  to  his 
hands  on  the  day  that  it  was  issued,  and  that  it  was  executed 
by  being  published  "once  in  each  week  for  four  consecutive 
weeks  previous  to  return  day  hereof,  the  first  publication  be- 
ing made  on  the  second  day  of  August,  1883,  the  second  on 
the  ninth  day  of  August,  1883,  the  third  on  the  sixteenth  day 
of  August,  1883,  the  fourth  on  the  twenty-third  day  of  Aug- 
ust, 1883."  The  officer's  return  of  the  citation  bore  the  date 
"the  twenty-ninth  day  of  August,  1883." 

The  judgment  was  rendered  on  the  eighteenth  day  ot 
March,  1884,  and,  among  others,  contained  the  following  re- 
citals: "  Plaintiff  appeared  by  attorney,  and  the  defendants, 
though  duly  cited  by  publication  according  to  law,  which  ci- 
tation was  returned  into  this  court  prior  to  the  September 
term,  A.  D.  1883,  came  not,  but  made  default Plain- 
tiff introduced  the  citation  by  publication  with  the  return 
thereon  executed  according  to  law,  and  returned  on  the  29th 
of  August,  1883." 

In  the  case  of  Treadway  v.  Eastburn^  57  Tex.  214,  it  is 
further  said,  quoting  from  Hahn  v.  Kellyy  34  Cal.  408,  94  Am. 
Dec.  742:  "  If  the  affidavit  of  the  printer  states  that  the  sum- 
mons was  published  one  month,  and  yet  the  court  in  its  judg- 
ment states  that  it  was  published  three,  or  that  service  had 
been  had  upon  the  defendant,  it  will  be  presumed  that  other 
proof  than  that  contained  in  the  judgment  roll  was  made,, 
for  not  to  so  presume  would  be  to  deny  to  the  record  that^ 
absolute  verity  which  must  be  accorded  to  it." 
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Herein  lies,  we  think,  a  material  distinction  between  the 
judgment  in  the  Treadway  v.  Eastbiirn  case  and  the  one  in 
Simpson  v.  Fowler.  In  the  former,  the  judgment  entry  itself 
contained  no  recital  showing  on  what  evidence  its  conclusion 
of  lawful  service  of  the  writ  was  predicated,  and  in  the  ab- 
sence in  the  judgment  itself  of  any  evidence  on  the  subject,  a 
conclusive  presumption  was  indulged  in  favor  of  the  integ- 
rity of  the  judgment.  "But  such  a  presumption  can  be  in- 
dulged only  in  the  absence  of  proof,  and  not  against  proof": 
Withers  v.  Patterson,  27  Tex.  491;  86  Am.  Dec.  643. 

The  judgment  now  in  question  identifies,  by  referring  to  it8 
date,  the  return  of  the  officer  and  the  writ  upon  which  the 
court's  conclusion  of  lawful  service  of  process  was  based.  In- 
stead of  relying  upon  a  presumption,  it  points  out  the  proof 
upon  which  its  validity  depends.  It  would  be  doing  violence 
to  the  recitals  of  the  judgment  itself  to  doubt  upon  what 
evidence  of  the  service  of  its  process  the  court  was  acting. 

The  language  of  the  judgment  allows  of  no  escape  from 
the  conclusion  that  the  process  was  never  lawfully  served; 
wherefore  the  court  was  without  jurisdiction,  and  its  judgment 
was  a  nullity. 

While  the  case  made  by  the  defendant,  Simpson,  was  in  all 
other  respects  sufficient  to  give  him  title  under  the  five  years' 
statute  of  limitations  to  at  least  as  much  of  the  land  as  the 
judgment  awarded  him,  we  are  yet  of  the  opinion  that  the 
method  by  which  he  attempted  to  acquire  the  actual  posses- 
sion of  the  land  cannot  be  held  to  have  had  the  intended 
effect. 

Kinchler  was  in  possession  of  the  land  as  the  tenant  of 
John  Fowler.  Without  either  surrendering  the  possession  or 
notice  to  his  landlord,  he  agreed  to  become  the  tenant  of  Simp- 
son and  to  hold  the  land  for  him. 

In  the  case  of  Longfellow  v.  Longfellow,  54  Me,  248,  it  is 
said:  "The  relation  of  landlord  and  tenant  once  established, 
the  defendant,  so  long  as  that  relation  subsists,  cannot  be 
suffered  to  allege  title  in  himself  or  in  any  person  other  than 
him  for  whom  he  holds.  He  may  show  that  the  plaintiff's 
interest  was  but  temporary,  and  that  it  has  expired,  or  that 
he  has  conveyed  it  away  subsequent  to  the  demise  to  some 
third  person  under  whom  defendant  has  commenced  a  fresh 
holding,  or  that  the  tenancy  has  been  determined,  and  that 
subsequently  to  the  determination  he  has  ceased  to  occupy 
the  premises." 
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In  Fuller  V.  Sweet,  30  Mich.  241,  18  Am.  Rep.  122,  the 
same  doctrine  is  announced,  as  follows:  "It  is  very  well 
settled  that  where  a  tenant  is  in  under  one  title  no  attorn- 
ment is  valid  which  is  made  to  any  one  not  in  privity  with 
that  title.  The  same  principle  invoked  by  plaintiffs  to  estop 
the  defendant  from  denying  the  title  under  which  he  was 
possessed  will  prevent  him  from  changing  possesBion  by  any 
acknowledgment  to  a  stranger  not  deriving  title  from  the 
same  source  with  that  of  the  original  landlord,  and  that  deriv- 
ative title  must  be  shown,  in  order  to  validate  the  attornment 
and  save  the  tenant  and  all  claiming  through  him  during  the 
tenancy  from  liability  to  the  first  landlord." 

This  court  said  in  the  case  of  Flanagan  v.  Pearson,  61  Tex. 
305:  "  It  is  urged  that  after  the  expiration  of  his  term  of 
lease,  ....  the  relation  of  landlord  and  tenant  thus  being 
terminated,  the  tenant  might  disclaim  his  landlord's  title, 
retain  possession,  and  attorn  to  Flanagan.  We  do  not  think 
that  position  maintainable." 

And  in  the  case  of  Juneman  v.  Franklin,  67  Tex.  415,  it 
was  said  by  this  court:  "  If  Juneman  wished  to  attorn  to 
another  and  place  himself  in  a  position  to  dispute  his  land- 
lord's title,  it  was  his  duty  to  first  restore  the  latter  to  posses- 
sion, and  place  him  in  the  same  position  as  he  was  before  the 
entry  under  the  lease  was  made.  He  should  have  given  up 
the  advantage  he  derived  from  the  tenancy  by  being  let  into 
possession,  in  order  to  remove  the  estoppel  to  which  he  was 
subjected." 

It  can  make  no  difference  in  the  application  of  the  rule 
that  the  landlord,  John  Fowler,  died,  and  the  title  had  de- 
scended to  his  heirs.  It  is  the  title  under  which  he  entered 
that  the  estoppel  upon  the  tenant  relates  to,  and  not  the  in- 
dividual ownership  of  the  title.  Nor  did  the  fact  tliat  the 
heirs  to  whom  the  title  had  descended  were  unknown  to  him 
confer  upon  the  tenant  the  right  to  attorn  to  a  stranger.  He 
should  have  either  surrendered  the  possession  or  have  held  it 
until  the  appearance  of  the  representative  of  the  title  under 
which  he  entered.  If  Simpson  had  by  any  means  acquired 
the  Fowler  title,  it  would  have  been  different.  He  did  not 
show  title  through  his  tax  deeds  or  otherwise.  A  distinction 
must  be  recognized  between  a  title  to  the  property  acquired 
under  a  tax  sale,  which  may  be  done  when  the  proper  pro- 
ceedings are  taken,  and  simply  a  deed  for  the  property  made 
by  a  tax  collector. 
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The  former  will  exist  when  the  methods  of  procedure  di- 
rected by  the  law  are  shown  to  have  been  faithfully  observed. 
A  deed  for  the  property,  sufficiently  describing  it,  properly 
acknowledged  and  recorded,  without  the  existence  of  any 
authority  upon  the  part  of  the  tax  collector,  may  become  the 
basis  for  the  acquisition  of  a  title  under  the  five  years'  statute 
of  limitations. 

The  judgment  will  be  reversed,  and  here  rendered  in  favor 
of  the  appellants,  who  were  plaintiffs  in  the  district  court. 


Hearsay  Evidencb  of  Pedigree.  — The  admission  of  hearsay  to  proye 
the  pedigree  of  a  person  is  restricted  to  the  declarations  of  deceased  persons 
who  were  related  to  him  by  blood  or  marriage:  Haddock  v.  Boston  etc  R.  R, 
Co.,  3  Allen,  298;  81  Am.  Dec.  656,  and  note. 

Process  —  Recitals  of  Service.  —  A  recital  in  a  judgment  of  due  service 
is  not  conclusive  when  the  proof  of  service  is  part  of  the  judgment  roll,  and 
as  it  appears  in  such  roll,  is  not  suflBcient  evidence  of  such  service:  ReinhaH 
V,  Lugo,  86  Cal.  395;  21  Am.  St.  Rep.  52,  and  particularly  note;  Laney  v. 
<j/arbee,  105  Mo.  355;  Laney  v.  Sweeney,  105  Mo.  360. 

Landlord  and  Tenant — Attornment. — A  tenant's  attornment  to  a 
stranger  is  void  unless  with  the  landlord's  consent,  or  in  consequence  of  a 
judgment,  order,  or  decree  of  court:  Fowler  v.  Cravem,  3  J.  J.  Marsh.  428; 
-20  Am.  Dec.  153;  Chamhers  v.  Pleak,  6  Dana,  426;  32  Am.  Dec  78;  Blanch- 
ard  V.  Tyler,  12  Mich.  339;  86  Am.  Dec.  57. 

Tax  Deeds,  Recitals  in,  must  Show  What,  in  Order  to  Pass  Titlb: 
See  note  to  Jackson  v.  Shepai-d,  17  Am.  Dec.  511,  512. 
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Promise  of  Master  to  Repair  Defective  Machinery  does  not  Reltevb 
Servant  from  Result  of  his  Contributory  Negligence. — The 
mere  promise  of  a  master  to  repair  a  defective  machine  or  implement 
nsed  in  his  business,  and  known  by  both  to  be  dangerous,  will  not  re- 
lieve the  servant  from  the  ordinary  result  of  his  own  contributory  neg- 
ligence; and  if,  with  knowledge  that  such  promise  has  not  been  performed 
by  the  master,  after  a  sufficient  time  has  elapsed  for  such  performance, 
the  servant  continues  in  the  service  and  is  injured,  he  cannot  recover. 

Servant  Justified  in  Relying  on  Master's  Promise  to  Repair  Defect 
IN  Machinery  when.  —  When  a  master  promises  to  repair  a  defect  in 
machinery  used  in  his  business,  and  requests  his  servaut  to  go  on  with 
the  work,  the  latter  has  a  right  to  believe  that  the  defect  will  be  re- 
paired before  he  will  be  again  called  upon  to  place  himself  in  danger 
from  it;  and  if,  in  ignorance  of  the  continued  existence  of  the  defect,  he 
is  subsequently  injured,  the  master  cannot  be  heard  to  say  that  the  ser- 
vant ought  not  to  have  relied  on  his  promise. 
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Instruction  Assuming  Pact  not  Proven  is  Erroneous.  —  In  an  actioo 
against  a  railway  company  to  recover  damages  for  personal  injuries,  a 
charge  to  the  jury  assuming  that  a  person  not  shown  to  be  the  represent- 
ative of  the  company  would  bind  it  by  his  promise  to  remedy  the  ex- 
tinction of  an  electric  light  not  furnished  nor  controlled  by  the  company, 
is  erroneous.  Nor,  under  such  circumstances,  should  the  jury  be  in- 
structed that  his  negligence  was  the  negligence  of  the  company,  or  hi» 
promise  its  promise. 

Mastkr  Liable  for  his  Affirmativb  Acts  from  Which  Injury  Direcilt 
Results  to  his  Servant.  —  A  master  is  liable  for  his  own  or  his  rep- 
resentative's affirmative  acts  from  which  injury  to  his  servant  directly 
results,  although  the  servant  knew  that  he  had  done  such  acts  before, 
and  still  continued  in  his  service.  If,  therefore,  the  representative  of 
a  railway  company,  whose  duty  it  is  to  refrain  from  doing  any  act  that 
will  imperil  its  servants'  safety  while  engaged  in  doing  cei  tain  work, 
does  an  act  which  prevents  them  from  hearing  and  having  the  benefit  of 
signals  known  to  be  necessary  to  the  safe  performance  of  the  work,  the 
company  will  be  liable  for  such  representative's  act,  if  it  was  the  cause 
of  injury  to  the  servants,  and  within  the  scope  of  the  powers  conferred 
npon  him,  although  the  servants  may  have  known  that  he  had  done  the 
same  or  similar  acts  before  that  time. 

Action  for  personal  injuries.    The  opinion  states  the  case. 

/.  W.  Terry,  for  the  appellant. 

W.  B.  Denson,  for  the  appellee. 

Stayton,  C.  J.  Appellee  brought  this  action  to  recover 
damages  for  an  injury  received  by  him  while  in  the  employ- 
ment of  appellant. 

With  others,  on  the  night  of  November  5,  1889,  appellee 
was  engaged  in  loading  a  flat-car  with  railroad  iron,  each  bar 
of  which  weighed  as  much  as  six  hundred  pounds.  The  iron 
as  brought  from  a  ship  by  its  servants  was  received  frona 
their  hands  by  the  employees  of  appellant,  eight  in  number, 
who  would  immediately,  and  without  laying  it  down,  carry  it 
to  the  car  on  which  it  was  to  be  placed,  when  at  a  signal 
to  be  given  by  one  of  them  who  was  agreed  upon,  all  were 
expected  to  throw  the  rail  on  the  car. 

The  manner  in  which  the  operation  was  performed  is  thu& 
stated  by  a  witness:  "  It  is  customary  to  give  the  signal  by 
the  leader  calling  out  the  word  'heave'  when  he  went  to 
throw  the  iron,  and  all  the  men  would  throw  at  once.  The 
different  signals  were  'take  iron,'  'raise  breast  high,'  and  the 
third  was  '  heave.'  " 

The  case  which  plaintiff's  evidence  tends  to  make  is,  that 
while  the  men  were  engaged  in  loading  iron,  an  electric  light 
near  by  went  out  and  left  them  with  insuflficient  light,  though 
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there  were  other  lights  near  by;  that  after  this  light  went 
out,  one  of  the  men  engaged  in  loading  the  iron  called  to  a 
man  by  the  name  of  Patrick,  telling  him  that  the  light  wa» 
out,  and  some  one  would  get  hurt,  and  that  in  reply  to  this  Pat- 
rick told  them  to  proceed  with  their  work  and  he  would  have 
the  light  renewed;  that  they  continued  to  load  iron  after  the 
light  went  out,  and  were  in  the  act  of  throwing  a  bar  of  iron 
on  the  car  when,  not  hearing  the  command  to  "heave,"  the 
men  at  the  end  of  the  bar  where  plaintiff  was  failed  to  do  so, 
which  caused  the  bar  to  fall  on  plaintiff's  foot  and  seriously 
injure  it. 

It  was  claimed  that  if  the  light  had  been  there,  the  men 
could  have  seen  the  motions  of  their  fellows,  and  would  not 
have  been  compelled  to  govern  their  actions  by  the  signal 
alone.  It  was  further  claimed  that  one  Whitney,  who  was 
the  representative  of  appellant,  was  very  noisy,  in  fact  so 
much  so  as  to  prevent  those  engaged  in  loading  iron  from 
hearing  the  signals. 

It  was  shown  that  Whitney  was  the  representative  of  the 
company  for  whose  negligence  in  the  performance  of  his 
duties  as  such  representative  appellant  would  be  liable;  but 
Patrick  is  not  shown  to  have  been  vested  with  any  represent- 
ative character  other  than  that  of  an  overseer  or  boss  whose 
duty  it  was  to  superintend  the  loading  of  iron. 

Plaintiff  testified  that  "about  ten  minutes  before  I  was 
hurt,  the  electric  light  under  the  shed  where  we  were  work- 
ing went  out.  A  few  minutes  after  it  went  out,  Andrew 
Blackburn,  one  of  the  crowd  with  whom  I  was  working, 
called  out  to  Patrick,  who  had  charge  of  the  lights,  and  said 
we  did  not  have  enough  light,  and  that  if  we  continued  to 
work  there  without  the  light,  some  one  would  get  hurt.  Pat- 
rick said  to  Blackburn,  'Go  ahead,  and  I  will  jBx  the  light.' 
I  knew  it  was  dangerous  to  handle  the  iron  without  a  good 
light,  but  Patrick,  who  was  Mr,  Whitney's  head  man  over  us^ 
promised  to  fix  the  light,  and  I  expected  that  he  would  do  so^ 
until  I  was  hurt." 

Another  witness  stated:  "We  knew  it  was  dangerous  to  load 
iron  without  a  better  light,  but  did  not  want  to  quit  work." 

The  evidence  shows  that  neither  appellant  nor  its  em- 
ployees had  any  control  of  the  electric  light,  but  that  this 
was  owned  and  controlled  by  the  electric  light  company,  who 
furnished  the  light  which  went  out,  and  others,  to  the  steam- 
ship  company. 
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Appellant,  however,  had  one  dozen  railway  lamps,  some  of 
which  were  in  use  when  the  accident  occurred,  and  these  were 
lighted  by  Patrick  before  the  accident. 

The  evidence  for  defendant  tends  to  rebut  all  the  material 
facts  testified  to  by  witnesses  for  plaintiff,  except  the  fact  of 
his  injury,  —  tends  to  show  that  the  light  did  not  go  out;  that 
there  was  other  sufiicient  light;  that  Patrick  made  no  promise 
to  restore  the  light;  and  that  Whitney  made  no  noise  and  was 
not  present  when  the  accident  occurred. 

Many  questions  are  raised  on  the  rulings  of  the  court  over- 
ruling exceptions  to  the  petition,  and  on  the  ruling  of  the 
court  in  refusing  a  new  trial,  but  most  of  these  may  be  con- 
sidered under  an  assignment  which  questions  the  correctness 
of  a  charge  given  by  the  court. 

That  charge  was  as  follows:  "If  you  believe  from  the  evi- 
<3ence  that  the  going  out  of  the  electric  light  was  the  cause 
of  the  plaintiff's  injury,  and  that  it  was  unsafe  to  handle  the 
railroad  iron  after  the  light  went  out,  and  that  the  defend- 
ant's boss  of  plaintiff  was  informed  that  the  liglit  was  out, 
and  promised  to  attend  to  restoring  the  necessary  light,  and 
that  the  plaintiff  continued  to  work  by  reason  of  the  boss's 
promise  to  remedy  the  defect  in  the  light,  and  that  the  boss 
did  not  in  a  reasonable  time  restore  the  light,  and  that  tlie 
boss  was  guilty  of  negligence  in  not  remedying  the  defect  of 
light,  and  that  such  negligence  was  the  cause  of  plaintiff's 
injuries,  then  the  plaintiff  would  be  entitled  to  recover  of  de- 
fendant for  damages  for  such  injury." 

This  charge  assumes  that  the  promise  of  the  person  termed 
a  "  boss  "  to  renew  the  light  would  fix  liability  on  the  railway 
company,  if  a  failure  to  renew  it  would  constitute  negligence, 
without  reference  to  the  contributory  negligence  of  appellee. 

We  do  not  understand  that  it  has  ever  been  held  that  the 
promise  of  a  master  to  repair  a  defective  machine  or  imple- 
ment used  in  his  business,  and  known  by  both  to  be  dan- 
gerous, will  relieve  the  servant  from  the  ordinary  result  of 
contributory  negligence  on  his  own  part,  though  cases  may  be 
found  in  which  stress  was  laid  on  the  fact  that  such  a  prom- 
ise was  made. 

If  both  have  knowledge  of  such  a  defect,  and  the  master 
request  the  servant  to  continue  in  the  service,  the  latter  is 
authorized  to  believe  that  the  former  will  repair  the  defect, 
because  it  is  his  duty  to  do  so;  but  if,  with  a  knowledge  that 
this  has  not  been  done,  after  a  sufficient  time  has  elapsed  to 
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do  it,  the  servant  continues  in  the  service,  we  see  no  reason 
why  the  ordinary  rule  should  not  apply. 

It  has  been  said  that  the  master's  promise  to  repair  the 
known  defect  removes  the  presumption  that  the  servant  as- 
sumed the  risk  resulting  from  the  defect;  but  we  may  ask, 
How  long  does  it  remove  that  presumption?  May  the  ser- 
vant rely  upon  the  promise  when  he  sees  that  it  has  been  vio- 
lated, and  perform  the  dangerous  act  when  he  knows  that  the 
defect  has  not  been  repaired? 

Under  such  a  promise,  and  request  to  go  on  with  the  work, 
the  servant,  doubtless,  is  given  ground  to  believe  that  a  de- 
fect will  be  repaired  before  he  will  again  be  called  upon  to 
place  himself  in  danger  from  it;  and  the  fact  that  he  may  be 
subsequently  injured  through  the  defect  ought  not  to  defeat 
his  right  to  recover,  if  he  was  ignorant  of  the  continued  exist- 
ence of  the  defect  at  the  time  the  injury  occurred. 

In  such  a  case,  the  master  ought  not  to  be  heard  to  say  that 
the  servant  ought  not  to  have  relied  on  his  promise. 

It  would  be  difficult  to  find  a  principle  on  which  to  base  a 
rule  relieving  a  servant  from  obligation  to  use  proper  care  for 
his  own  safety,  because  the  master  had  promised  to  repair  a 
known  defect  which  exposed  him  to  danger,  and  had  requested 
him  to  remain  in  a  service  known  to  be  dangerous.  It  can- 
not be  placed  logically  on  the  unequal  situation  of  master  and 
servant,  in  a  country  in  which  all  men  are  free  to  serve  or  not 
to  serve  any  particular  employer. 

If  it  be  placed  on  the  ground  that  the  promise  to  repair  and 
request  to  continue  in  the  service  rebut  the  ordinary  presump- 
tion that  the  servant  assumes  the  known  risk  incident  to  the 
given  employment,  it  will  be  difficult  to  maintain  it  in  a  case 
in  which  the  servant  continues  in  the  service  with  a  knowl- 
edge that  the  defect  has  not  been  repaired,  and  that  he  is  in 
constant  danger  from  the  use  of  the  defective  thing. 

If  it  be  placed  on  the  broad  but  very  indefinite  ground  that 
justice  and  policy  require  such  a  rule,  it  will  be  difficult  to 
give  a  reason  why  the  same  rule  should  not  exist  in  all  cases 
in  which  injuries  result  from  the  use  of  defective  appliances 
or  implements  known  by  employer  and  employee  to  be  de- 
fective and  their  use  dangerous;  for  the  law  implies  an  under- 
taking on  the  part  of  the  employer  to  furnish  reasonably  safe 
machinery,  implements,  and  appliances,  and  to  repair  them 
when  out  of  order;  and  it  implies  a  request  to  continue  in  the 
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service  and  to  use  them  until  notified  that  this  is  no  longer  de- 
sired, unless  the  employment  is  for  a  definite  period. 

When  there  is  no  express  promise  to  repair  or  request  to 
continue  in  the  service,  the  employee  assumes  the  risks  inci- 
dent to  a  service  conducted  with  machinery,  implements,  or 
appliances  known  by  himself  as  well  as  the  employer  to  be 
defective  and  dangerous. 

This  being  true,  it  is  difficult  to  perceive  that  there  should 
be  a  difference,  on  grounds  of  policy  or  justice,  between  the 
liability  of  the  employer  based  on  an  implied  promise  or  ob- 
ligation and  request,  and  that  based  upon  an  express  promise 
to  repair  and  request  to  continue  in  the  service,  in  any  case  in 
which  the  employee  knows  that  the  defect  has  not  been  re- 
paired, but  continues  to  use  the  defective  thing  or  to  work 
without  something  known  to  him  to  be  necessary  to  his  safety. 

Cases  may  arise  in  which,  through  contract,  an  employer 
may  become  liable  to  an  employee  who  is  injured  while  in  his 
service  under  circumstances  that  would  defeat  all  claim  un- 
der the  ordinary  rules  applicable  to  master  and  servant. 

The  charge  in  question  left  out  of  view  altogether  any  con- 
sideration of  the  question  whether  the  plaintiff  exercised  that 
degree  of  care  which  the  law  required  of  him,  and  made  the 
case  to  turn  on  the  promise  of  the  "  boss  "  and  his  failure  to 
use  proper  care. 

In  such  cases  the  question  of  contributory  negligence  or  no 
must  be  left  to  the  jury:  Laning  v.  New  York  Cent.  R.  R.  Co.^ 
49  N.  Y.  521;  10  Am.  Rep.  417;  Clark  v.  Holmes,  7  Hurl.  &  N. 
942;  Ford  v.  Fitchhurg  R.  R.  Co.,  110  Mass.  261;  14  Am.  Rep. 
598;  Patterson  v.  Pittsburg  etc.  R.  R.  Co.,  76  Pa.  St.  394;,  18 
Am.  Rep.  412;  Conroy  v.  Vulcan  I.  Works,  62  Mo.  36;  Keegan 
v.  Kavanaughf  62  Mo.  233;  Hough  v.  Railway  Co.j  100  U.  S. 
214. 

The  charge  assumed  that  Patrick  was  the  representative  of 
the  company  in  reference  to  the  matter  of  lights,  and  that  his 
promise  and  negligence  in  this  respect  was,  in  effect,  the 
promise  and  negligence  of  his  employer. 

It  is  evident  that  neither  Patrick  nor  the  railway  company 
had  any  control  over  the  electric  lights,  which  were  rented  by 
the  steamship  company,  and  it  is  not  shown  that  the  company 
placed  Patrick  at  the  wharf  to  provide  lights. 

It  appears  that  defendant  furnished  twelve  railroad  lights 
to  be  used  about  the  place  where  the  men  were  working,  and 
that  Patrick  had  lighted  ten  of  these  and  put  them  on   a 
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table,  from  wbich  any  employee  needing  a  light  could  take  it, 
and  some  of  these  seem  to  have  been  used  to  light  the  place 
of  loading. 

Whitney  was  shown  to  be  the  representative  of  the  railway 
company  in  control  of  the  work  going  on  that  night;  and  that 
Patrick  was  clothed  with  any  other  power  than  to  oversee  the 
loading  of  the  train  is  not  shown;  and  under  this  state  of  facts 
we  are  of  opinion  that  the  court  should  not,  in  effect,  have  in- 
structed the  jury  that  the  negligence  of  Patrick  was  the  negli- 
gence of  the  railway  company,  or  his  promise  its  promise. 

If  he  was  simply  a  fellow-servant  of  those  engaged  in  load- 
ing iron,  neither  his  promise  nor  negligence  could  fix  liability 
on  the  company;  but  if  he  was  charged  by  his  employer  with 
the  duty  of  furnishing  lights,  his  negligence  in  this  respect 
would  be  the  negligence  of  his  employer,  and  those  engaged 
in  the  work  might  rely  upon  his  promises  as  fully  as  could 
they  upon  those  of  any  representative  of  the  railway  com- 
pany. 

The  charge  of  the  court  assumed  his  representative  capacity, 
and  under  the  evidence  we  believe  it  was  not  authorized  to  do 
eo-  McGowan  v.  St.  Louis  etc.  R.  R.  Co.,  61  Mo.  532;  Whar- 
ton on  Negligence,  220;  Galveston  etc.  R.  R.  Co.  v.  Farmer,  73 
Tex.  85;  Robinson  v.  H.  &  T.  Cent.  R'y  Co.,  46  Tex.  540. 

Whether  the  railway  company  was  negligent  in  failing  to 
furnish  other  light  when  the  electric  light  ceased  was  a 
matter  proper  to  be  submitted  to  the  jury,  under  all  the  facts 
of  the  case,  but  whether  this  was  so  should  not  have  been 
tested  solely  by  the  action  of  Patrick  or  his  failure  to  act. 

The  court  gave  the  following  charge:  "If  you  believe  from 
the  evidence  that  the  defendant's  agent,  Whitney,  made  such 
unnecessary  noise  that  thereby  the  plaintiff  could  not  hear 
the  proper  signals,  and  that  the  defendant's  agent  was  guilty 
of  negligence  in  making  the  noise,  and  that  such  noise  was 
the  cause  of  plaintiff's  injuries,  then  the  plaintiff  would  be 
entitled  to  recover  his  damages  for  his  injuries." 

It  is  urged  that  this  charge  should  not  have  been  given 
without  the  qualification  that  contributory  negligence  of  plain- 
tiff would  defeat  his  right  of  recovery;  and  this  proposition  is 
based  on  the  fact  that  plaintiff's  evidence  tended  to  show  that 
Whitney  bad  been  boisterous  all  the  evening,  using  loud  and 
profane  language  to  urge  the  employees  forward  with  the  work, 
which  prevented  their  hearing  signals. 
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When  a  servant  remains  in  an  employment  known  to  be 
dangerous  because  of  defective  machinery,  implements,  or 
appliances  not  sufficient  for  the  safe  conduct  of  the  business, 
he  is  said  to  assume  the  risks  incident  to  the  business  thua 
conducted,  and  to  be  guilty  of  contributory  negligence  if  an 
injury  occurs  to  him  through  their  use.  But  does  the  same 
result  follow  when  the  injury  results  from  some  affirmative 
act  of  the  master  or  his  representative,  even  when  the  servant 
knew  that  the  master  or  his  representative  had  done  the  same 
thing  frequently  before  the  time  of  the  injury? 

When  the  cause  of  the  injury  is  the  direct  act  of  the  mas- 
ter or  his  representative,  it  cannot  be  said  that  the  servant 
remaining  in  the  employment  is  the  proximate  cause  of  the 
injury,  even  though  the  servant  may  have  known  that  the 
master  or  his  representative  had  frequently  done  the  same  or 
similar  acts  which  imperiled  his  safety;  for  the  act  which, 
in  such  case,  causes  the  injury  is  the  wrongful  act  of  the 
master  or  of  his  representative,  the  result  of  the  exercise  of 
the  will  of  the  one  or  the  other,  and  hence  the  proximate 
cause  of  the  effect,  from  which  the  master  ought  not  to  be 
permitted  to  go  free  from  liability  on  the  ground  that  the  ser- 
vant knew  he  had,  before  the  happening  of  the  injury,  done 
acts  such  as  that  from  which  the  injury  resulted,  but  still  re- 
mained in  his  service., 

The  master's  failure  to  furnish  what  is  necessary  to  the 
conduct  of  his  business  with  reasonable  safety  to  his  ser- 
vants, and  their  continuance  in  his  service  with  a  knowledge 
of  such  fact,  may  defeat  the  right  of  the  servant  to  recover 
for  an  injury  resulting  from  such  a  cause;  but  this  rule  can- 
not be  invoked  to  shield  the  master  from  liability  for  his  own 
or  hip  representative's  affirmative  acts,  from  which  injury  to 
his  servant  directly  results. 

This  is  but  the  application  of  the  rule  that  contributory 
negligence  does  not  bar  an  action  for  willful  wrong,  which,  a» 
here  used,  means  an  intentional  act  through  which  injury  re- 
sults, though  no  purpose  or  desire  to  do  the  injury  may  have 
existed. 

If  Whitney  was  the  representative  of  the  company,  whose 
duty  it  was  not  to  do  any  act  that  would  imperil  its  ser- 
vants' safety  while  engaged  in  loading  the  iron,  then  if,  at 
the  time  of  the  injury,  he  did  any  act  which  prevented  them 
from  hearing  and  having  the  benefit  of  signals  known  to  b* 
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necessary  to  the  safe  performance  of  the  work,  we  are  not 
prepared  to  hold  that  this  would  not  fix  liability  on  the  com- 
pany, if  his  act  was  the  cause  of  the  injury,  and  within  the 
scope  of  the  powers  conferred  upon  him,  although  the  ser- 
vant may  have  known  that  he  had  done  the  same  or  similar 
acts  before  that  time. 

For  the  error  before  noticed,  the  judgment  will  be  reversed, 
and  the  cause  remanded. 

Promise  of  Master  to  Repair  Defective  Maohinert,  Effect  of, 
npoN  Servant's  Right  to  Recover  for  Injury  Received  by  Him  bt 
Reason  of  Failure  to  Perform  Such  Promise.  — If  a  servant  gives 
notice  to  his  master  of  a  defect  in  machinery  or  appliances  which  he  is  re- 
quired to  use,  and  the  master  promises  to  remedy  the  defect  within  a  rea- 
sonable time,  the  master  will  be  liable  for  injuries  resulting  to  the  servant 
from  such  defect,  and  the  servant  will  not  be  chargeable  with  contributory 
negligence  in  continuing  in  the  service  for  such  reasonable  time,  unless  the 
danger  is  so  great  that  a  man  of  ordinary  prudence  would  not  remain  in  the 
service  under  the  circumstances:  1  Shearman  and  Redfield  on  Negligence, 
4th  ed.,  sec.  215;  Cooley  on  Torts,  559;  Beach  on  Contributory  Negligence, 
sec.  140;  2  Thompson  on  Negligence,  1009;  Wood  on  Master  and  Servant, 
sec.  378;  Wharton  on  Negligence,  sec.  220;  Deering  on  Negligence,  sec 
201;  Saunders  on  Negligence,  127;  Moak's  Underbill  on  Torts,  61;  Hough 
T.  Railway  Co.,  100  U.  S.  213;  Parody  v.  Chicago  etc.  Ji'y  Co.,  15  Fed.  Rep. 
205;  Woodvxird  Iron  Co.  v.  Jones,  80  Ala.  123;  Eureka  Co.  v.  Bas-i,  81  Ala. 
200;  60  Am.  Rep.  152;  Missoun  Furnace  Co.  v.  Abend,  107  111.  44;  47  Am. 
Rep.  425;  Belair  v.  Chicago  etc.  S'y  Co.,  43  Iowa,  662;  Qrtene  v.  Minneapoli$ 
etc,  Ry  Co.,  31  Minn.  248;  47  Am.  Rep.  785;  Manufacturing  Co.  v.  Monit- 
sey,  40  Ohio  St.  148;  48  Am.  Rep.  669;  Patterson  v.  Pittsburgh  etc  R.  R.  Co., 
76  Pa.  St.  389;  18  Am.  Rep.  412;  Gulf  etc  R'y  Co.  v.  Donnelly,  70  Tex.  371; 
8  Am.  St.  Rep.  608;  Brabbits  v.  Chicago  etc  R"y  Co.,  38  Wis.  289;  Stephen- 
son  V.  Duncan,  73  Wis.  404;  9  Am.  St.  Rep.  806;  Holmes  v.  Clarke,  6  Hurl. 
A  N.  349;  Clarke  v.  Holmes,  7  Hurl.  &  N.  937.  In  delivering  the  opinion 
of  the  court  in  Missouri  Furnace  Co.  v.  Abend,  107  111.  44,  47  Am.  Eep.  425, 
Scott,  J.,  said:  "It  is  now  uniformly  stated  by  text- writers  that  where  the 
master,  on  being  notified  by  the  servant  of  defects  that  render  the  service 
he  is  engaged  to  perform  more  hazardous,  expressly  promises  to  make  the 
needed  repairs,  the  servant  may  continue  in  the  employment  a  reasonable 
time,  to  permit  the  performance  of  a  promise  in  that  regard,  without  being 
guilty  of  negligence;  and  if  any  injury  results  therefrom,  he  may  recover, 
unless  when  the  danger  is  so  imminent  that  no  prudent  person  would 
undertake  to  perform  the  service."  And  Somerville,  J.,  delivering  the 
opinion  of  the  court  in  Eureka  Co.  v.  Bass,  81  Ala.  200,  60  Am.  Rep.  152, 
said:  "Where,  however,  the  employee  or  servant,  electing  not  to  abandon 
his  employment,  gives  notice  to  the  employer  of  such  defect  in  the  appli- 
ances or  instrumentalities  used  by  him,  and  the  employer  promises  to 
remedy  the  defect,  the  relationship  of  the  contracting  parties  at  once  under- 
ffoes  a  change.  The  assurances  of  the  employer  that  the  danger  shall  be 
removed  is  an  agreement  by  him  that  he  will  assume  the  risk  incident  to 
the  danger  for  a  reasonable  time.  It  obviates  the  objection  that  the  con- 
Ax.  ST.  Kir.,  Vol.  XXUL  -25 
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tinnanee  of  the  servant  in  the  service  was  an  implied  engagement  by  him  to 
assume  snch  risks,  pursuant  to  the  original  presumption  upon  his  entering 
the  service." 

The  doctrine  above  stated  is  not  confined  in  its  application  to  cases  where 
the  servant,  although  aware  of  the  defect,  is  ignorant  of  the  risks,  nor  to 
cases  where,  in  reliance  upon  the  promise,  he  continues  in  the  service,  sup- 
posing that  the  defect  had  been  already  remedied:  Oreene  v.  Minneapolis  etc 
R'y  Co.,  31  Minn.  248;  47  Am,  Rep.  785. 

Servant  not  Charokabt,k  with  Negligence,  as  Matter  oy  Law,  ih 
Continuing  in  Service  after  Fbomisb  by  Master  to  Repair.  —  A  ser- 
vant is  not  chargeable  with  contributory  negligence,  as  matter  of  law,  in 
continuing  to  use  a  machine  or  appliance  which  he  knows  to  be  defective  and 
dangerous,  where  he  has  complained  of  the  defect,  and  the  master  has  prom- 
ised to  remedy  it.  It  is  for  the  jury  to  determine,  in  such  a  case,  whether 
or  not  the  servant  was  guilty  of  contributory  negligence,  and  the  burden  of 
proving  that  he  was  guilty  of  such  negligence  is  upon  the  master:  2  Thomp- 
son on  Negligence,  1009;  Moak's  Underhill  on  Torts,  61;  Hourjhy.  R'y  Co.,  100 
U.  S.  213;  Misnouri  Furnace  Co.  v.  Abend,  107  111.  44;  47  Am.  Rep.  425; 
Oreene  v.  Minneapolis  etc.  R'y  Co.,  31  Minn.  248;  47  Am.  Rep.  785;  Hawley 
V.  Northern  C.  R'y  Co.,  82  N.  Y.  370;  Daley  v.  ScJiaaf,  28  Hun,  314;  Manu- 
facturing Co.  V.  Morris.tey,  40  Ohio  St.  148;  48  Am.  Rep.  669;  contra,  Webber 
V.  Pipe?;  38  Hun,  353.  Mitchell,  J.,  in  delivering  the  opinion  of  the  court 
in  Oreene  v.  Minneapolis  etc.  R'y  Co.,  31  Minn.  248,  47  Am.  Rep.  785,  said: 
"If  the  emergencies  of  a  master's  business  require  him  temporarily  to  use 
defective  machinery,  we  fail  to  see  what  right  he  has,  in  law  or  natural  jus- 
tice, to  insist  that  it  shall  be  done  at  the  risk  of  the  servant,  and  not  his 
own,  when,  notwithstanding  the  servant's  objection  to  the  machinery,  ho 
has  requested  or  induced  him  to  continue  its  use,  under  a  promise  thereafter 
to  repair  it."  And  Pollock,  C.  B.,  in  Holmes  v.  Clarke,  6  Hurl.  &  N.  349. 
said:  "  It  must  be  considered  that  the  master  takes  upon  himself  the  respon- 
sibility of  any  accident  that  may  occur  during  that  period." 

Promise  of  Master  to  Repair  Rebuts  Presumption  of  Servant's  As- 
sumption OF  Rise.  —  If  a  master  promises  to  remedy  a  defect  in  machinery 
or  appliances  which  his  servant  is  required  to  use,  his  promise  rebuts  the 
presumption  that  the  servant,  by  continuing  in  the  employment,  engages  to 
assume  its  risks:  Cooley  on  Torts,  559;  Wood  on  Master  and  Servant,  sec 
380;  Hough  v.  R'y  Co.,  100  U.  S.  213;  Eureka  Co.  v,  Ross,  81  Ala.  200;  60 
Am.  Rep.  152. 

Mere  Complaint  by  Servant,  without  Promise  by  Master,  does  not 
Justify  Continuance  in  Service.  —  A  mere  complaint  made  by  a  servant 
to  his  master  of  a  defect  in  machinery  which  the  servant  is  required  to  use, 
unless  the  master  promises  to  repair  it,  will  not  justify  the  servant  in  con- 
tinuing to  expose  himself  to  the  danger:  Beach  on  Contributory  Negligence, 
sec.  140;  2  Thompson  on  Negligence,  1009;  Wood  on  Master  and  Servant, 
sec.  379;  Indianapolis  etc.  R'y  Co.  v.  Wat-son,  114  Ind.  20;  5  Am.  St.  Rep.  578; 
Greenlea/v.  Illinois  Central  R.  R.  Co.,  29  Iowa,  14;  4  Am.  Rep.  181;  O.,  H., 
A  S.  A.  R'y  Co.  v.  Drew,  59  Tex.  10;  46  Am.  Rep.  261;  Texas  <b  P.  R'y  Co. 
V.  Bradfo)d,  66  Tex.  732;  59  Am.  Rep.  639.  But  see  Tliorpe  v.  Missouri 
Pac.  R'y  Co.,  89  Mo.  650;  58  Am.  Rep.  120.  There  are  some  cases  which 
seem  to  hold  that  where  a  servant,  knowing  of  a  defect  in  machinery,  com- 
plains of  it  to  the  master,  but  continues  in  the  use  of  it  in  the  reasonable  ex- 
pectation of  its  being  repaired,  he  will  not  be  precluded  from  recovering  for 
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an  injury  resulting  from  such  defect:  Wharton  on  Negligence,  sec.  221; 
Holmes  v.  Worthington,  2  Fost.  &  F.  533;  Conroy  v.  Vulcan  Iron  Works, 
62  Mo.  35.  But  the  great  weight  of  authority  holds  that  a  promise  by  the 
master  to  repair  the  defect,  either  express  or  implied,  must  be  shown,  in 
order  to  justify  a  recovery  by  the  servant. 

Servant  Continuing  in  Sebvicb  after  Failure  of  Master  to  Per- 
form Promise  cannot  Recover.  —  It  seems  to  be  settled  by  the  weight  of 
authority  that  if  a  servant,  whose  master  has  promised  to  repair  defects  in 
machinery  used  by  him  within  a  reasonable  time,  continues  in  the  service 
after  such  reasonable  time  has  elapsed,  knowing  that  the  master  has  failed 
to  keep  his  promise  so  made,  the  servant  by  so  continuing  in  the  service  will 
be  deemed  to  have  assumed  the  additional  risk,  and  cannot  recover  for  in- 
jury happening  to  him  after  he  becomes  aware  of  the  master's  failure  to  per- 
form his  promise:  2  Thompson  on  Negligence,  1010;  Wharton  on  Negligence, 
sec.  220;  Eureka  Co.  v.  Bass,  81  Ala.  200;  60  Am.  Rep.  152;  Indianapolis 
■etc.  R'y  Co.  v.  Watson,  114  lud.  20;  5  Am.  St.  Rep.  578;  Coumell  v.  Hall, 
145  Mass.  468;  Cj-utchfield  v.  Richmond  d-  D.  B.  B.  Co.,  78  N.  C.  300;  Ste- 
■phemon  v.  Duncan,  73  Wis.  404;  9  Am.  St.  Rep.  806.  Thompson  says:  "If, 
after  the  expiration  of  such  reasonable  length  of  time,  the  servant  sees  that 
the  defect  complained  of  has  not  been  remedied,  and  he  nevertheless  con- 
tinues in  the  service,  he  is  deemed  to  accept  the  risks  of  the  danger,  and  the 
master's  liability  ceases  ":  2  Thompson  on  Negligence,  1010.  And  Somer- 
ville,  J.,  in  delivering  the  opinion  of  the  court  in  Eureka  Co,  v.  Bass,  81  Ala. 
200,  60  Am.  Rep.  152,  said:  "We  have  said  that  the  carrying  of  the  risk  by 
the  employer  will  be  implied  to  continue  only  for  a  reasonable  time  after  the 
making  of  the  promise  by  him  to  remove  the  danger  producing  it.  The  in- 
jury, in  other  words,  must  have  occurred  within  the  time  at  which  the  de- 
fects were  promised  to  be  removed.  If  the  employee  continues  to  expose 
himself  to  the  danger  by  remaining  in  the  service  longer  than  this,  he  does 
so  in  face  of  the  fact  that  the  promise  of  the  employer  is  violated,  and  that 
he  has  no  reasonable  expectation  of  its  fulfillment.  He  can  no  longer  there- 
fore rely  upon  the  promise,  and  must  know  that  his  continuance  in  service 
unler  such  circumstances  is  equally  as  hazardous  and  hopeless  of  remedy  as 
if  no  assurance  or  promise  had  ever  been  made.  A  promise  already  broken 
can  afford  no  reasonable  guaranty  of  the  fulfillment  of  any  expectation  based 
on  its  disappointed  assurances;  for  a  servant  or  employee  to  persist  in 
exposing  himself  to  danger  on  the  faith  of  such  a  promise  may  often  be  a 
want  of  that  ordinary  prudence  which  the  law  exacts  of  him  at  every  stage 
of  his  employment,  according  to  the  degree  and  nature  of  the  danger.  His 
continuance  in  the  service  for  an  unreasonable  length  of  time  after  such 
promise  is  a  waiver  of  the  defects  agreed  to  be  remedied  by  his  employer. 
The  risk  therefore  again  becomes  his  own;  and  his  conduct,  as  we  have  said, 
although  not  necessarily  or  per  se  negligent,  may  or  may  not  become  negli- 
gent, according  to  the  circumstances  of  the  particular  case."  In  Belair  v. 
Chicago  etc.  B'y  Co.,  43  Iowa,  6G2,  it  was  held  that  what  is  reasonable  time 
depends  upon  the  circumstances  of  each  particular  case.  Judge  Cooley, 
however,  says,  and  his  language  is  cited  with  approval  by  Mr.  Justice  Har- 
lan in  Hough  v.  Railway  Co.,  100  U.  S.  213^  that  "the  master  is  not  in  the 
exercise  of  ordinary  care  unless  or  until  he  makes  his  assurances  good ": 
Cooley  on  Torts,  559.  And  Shearman  and  Redfield  say:  "  Where  a  master 
has  expressly  promised  to  repair  a  defect,  the  servant  can  recover  for  an  in- 
jury caused  thereby  within  such  a  period  of  time  after  the  promise  as  would 
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be  reasonably  allowed  for  its  perfonnance,  and,  as  we  think,  for  an  injury 
■nffered  within  any  period  which  wonld  not  preclude  all  reasonable  expecta- 
tion that  the  promise  might  be  kept ":  1  Shearman  and  Redfield  on  Negli* 
gence,  4th  ed.,  sec.  215.  Wood  goes  still  further,  saying  that  **  the  promise 
to  repair  removes  the  prima  /acie  burden  from  the  servant  of  establishing 
due  care  on  his  own  part,  and  imposes  it  upon  the  master,  and  this  is  the 
case,  however  long  the  servant  thereafter  continues  in  the  service,  evea 
though  the  master  fails  to  repair."  We  have,  however,  not  been  able  to  find- 
any  decided  eases  ia  which  tliis  doctrine  has  been  applied. 
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Pereles  v.  Ma  go  on. 

[78  Wisconsin,  27.] 
ScEVETiNO.  —  An  Excess  or  Deficiency  in  the  length  of  a  block  of  land 
which  is,  according  to  a  plat  thereof,  divided  into  a  number  of  lots, 
shoald  be  apportioned  among  the  several  Iota  in  proportion  to  their  re- 
spective frontages  as  indicated  by  the  plat. 

Ejectment  to  recover  a  strip  of  land  one  foot  wide,  in  block 
€8,  in  Milwaukee.  The  block,  on  the  original  plat  thereof, 
was  designated  as  having  a  frontage  of  674.6  feet  on  Jefferson 
Street,  and  696.6  feet  on  Milwaukee  Street,  whereas,  by  actual 
measurement,  it  had  a  frontage  of  678.08  feet  on  the  former 
and  700.6  feet  on  the  latter  street.  The  block  was,  on  the 
plat,  divided  into  twenty-three  lots,  of  which  Nos.  1  to  11 
fronted  on  Jefferson  Street,  and  Nos.  12  to  23  on  Milwau- 
kee Street.  These  lots  were  declared  on  the  plat  to  be  60 
feet  wide,  except  lot  1,  which  was  76  feet  at  one  end  and 
86.5  feet  at  the  other,  and  lot  23,  which  was  36.6  feet.  The 
contention  between  the  parties  was,  whether  the  excess  in  the 
block  should  be  apportioned  between  all  the  lots,  or  should 
be  given  wholly  to  lots  1  and  23.  The  trial  court  having  ap- 
portioned the  excess  equally  among  all  the  lots,  the  plaintiffs 
appealed. 

Rietbrock  and  Halsey,  for  the  appellants. 

Barnes  and  Barnes,  and  Shepard,  Haring,  and  Frosty  for  the 
Tespondents. 

Cassoday,  J.  The  real  controversy  is  as  to  the  exact  looa. 
tion  of  the  line  between  lots  5  and  6,  mentioned  in  the  forego- 

889 


890  P£B£L£S  v.  MaGOON.  [WlBCOQBin^ 

ing  statement.  The  defendants  own  the  north  thirty-one  and 
a  half  feet  of  lot  6,  and  the  building  situated  thereon,  and  th» 
real  question  is,  whether  that  building  extends  over  the  north 
line  of  that  lot  onto  lot  5.  The  plaintiffs  contend  that  it  does^ 
for  a  distance  of  about  one  foot,  while  the  defendants  contend 
that  it  is  wholly  upon  lot  6.  To  use  the  language  of  the 
learned  counsel  for  the  plaintiffs,  "the  civil  engineers  and 
surveyors  of  both  plaintiffs  and  defendants  concur  in  meas- 
urements from  land-marks  on  Martin  Street  to  the  north  line 
of  lot  6.  The  distinction  to  be  drawn  between  them  is  only 
in  the  apportionment  made  in  the  whole  block.  The  plat 
shows  that  lots  2  to  11,  inclusive,  of  block  68,  are  60  feet 
frontage  each  on  Jefferson  Street,  while  lot  1  is  marked  74.6 
feet.  The  whole  distance,  therefore,  from  Martin  to  Divis- 
ion Street  by  the  plat  is  674.6  feet,  and  by  the  measurement 
of  the  engineers  the  actual  distance  now  found  in  the  block 
as  occupied  is  678.08  feet."  He  contends  that  such  ex- 
cess of  frontage  —  to  wit,  the  8.48  feet  —  belongs  wholly  to 
said  lot  1,  notwithstanding  its  dimensions  purport  to  be  spe- 
cifically given  upon  the  plat,  as  well  as  all  the  other  lots 
in  the  block.  If  his  contention  prevails,  then  it  is  conceded 
that  the  building  of  the  defendants  extends  over  the  line, 
and  about  one  foot  onto  lot  5.  The  defendants  contend  that 
such  excess  should  be  apportioned  among  the  several  lots 
fronting  on  Jefferson  Street,  according  to  their  respective 
frontage.  Had  the  plat  given  the  specific  dimensions  of 
each  of  the  several  lots  fronting  on  Jefferson  Street,  except 
lot  1,  and  given  no  dimensions  of  that,  then  such  absence  of 
the  dimensions  of  that  lot  would  have  evinced  an  intention 
that  it  should  include  whatever  should  be  left  after  setting 
off  the  several  lots  of  which  the  specific  dimensions  had  thus 
been  given,  whether  the  same  should  be  more  or  less;  but 
where,  as  here,  the  specific  dimensions  of  each  and  all  of  the 
several  lots  fronting  on  Jefferson  Street  are  given  upon  the 
plat,  and  there  is  no  lot  in  the  block  of  which  the  specific 
dimensions  are  not  thus  given,  there  seems  to  be  no  sub- 
stantial reason  why  such  excess  should  be  given  wholly  to 
one  lot  merely  because  its  dimensions  as  given  upon  the 
plat  differ  from  those  of  the  other  lots. 

This  court  has  repeatedly  held,  in  effect,  that  where  a  piece 
of  land  is  subdivided  into  lots,  and  a  plat  of  the  subdivision 
recorded,  and  the  actual  aggregate  frontgage  of  such  lots  is 
less  than  is  called  for  by  the  plat,  the  deficiency  must  be 
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divided  among  the  several  lots  in  proportion  to  their  respect- 
ive frontage  as  indicated  by  the  plat:  Jones  v.  Kimble,  19  Wis. 
429;  O'Brien  v.  McGrane,  27  Wis.  446;  Westphal  v.  Schultz, 
48  Wis.  78.  This  is  certainly  not  inconsistent  with  section 
770  of  the  Revised  Statutes.  These  cases  have  been  cited 
approvingly  in  a  recent  case  in  Kansas,  where  it  is  held  that, 
"  on  a  line  of  the  same  survey,  and  between  remote  corners, 
the  whole  length  of  which  is  found  to  be  variant  from  the 
length  called  for,  it  is  not  to  be  presumed  that  the  variance 
was  caused  from  the  defective  survey  in  any  part,  but  it  must 
be  presumed,  in  the  absence  of  circumstances  showing  the 
contrary,  that  it  arose  from  imperfect  measurement  of  the 
whole  line;  and  such  variance  must  be  distributed  between 
the  several  subdivisions  of  the  line  in  proportion  to  their  re- 
spective lengths  ":  Miller  v.  Topeka  Land  Co.,  44  Kan.  354. 
To  the  same  eflfect  are  Moreland  v.  Page,  2  Iowa,  139;  New- 
comb  V.  Lewis,  31  Iowa,  488;  Francois  v.  Maloney,  56  111.  399; 
Martz  V.  Williams,  67  111.  306.  The  same  principle  main- 
tains where  the  actual  measurements  are  in  excess  of  the 
dimensions  specifically  designated  upon  the  plat,  as  in  case 
of  a  deficiency:  Miller  v.  Topeka  Land  Co.,  44  Kan.  354; 
Witham  v.  Cults,  4  Me.  31;  Wolfe  v.  Scarborough,  2  Ohio  St. 
361.  In  McAlpine  v.  Eeicheneker,  27  Kan.  257,  a  tract  of  land 
had  been  partitioned  by  proceedings  in  the  district  court 
among  several  joint  owners,  and  afterwards  a  question  as  to 
the  correct  location  of  the  boundary  lines  among  the  several 
allottees  arose,  and  it  was,  among  other  things,  held  that  "  if 
no  monuments  were  set,  except  theoretically  on  paper,  the 
proper  location  of  these  monuments  will  be  determined  by 
prorating  the  distances  as  given  in  the  records,  according  to 
the  length  of  frontage  of  the  several  allotments.  If  the  ac- 
tual computed  sum  of  the  length  of  the  several  allotments  as 
given  exceeds  the  length  of  the  tract  partitioned,  it  will  be 
construed  that  the  decree  means  that,  upon  the  hypothethis 
that  the  entire  length  of  the  whole  tract  is  as  stated,  then  the 
length  of  each  assignment  shall  be  as  given;  but  if  it  be  less, 
then  the  assignment  of  allotments  must  lose  in  like  propor- 
tion." 

Upon  authority  as  well  as  reason,  the  trial  court  was 
clearly  right  in  holding  that  the  excess  named  should  be 
apportioiied  among  the  several  lots  fronting  on  Jefferson 
Street  in  accordance  with  their  respective  frontage.  It  fol- 
lows that  no  part  of  the  building  of  the  defendants  extended 
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onto  tlie  lot  of  the  plaintiffs,  nor  heyond  the  boundary  of  lot 
6.  The  complaint  of  the  plaintiffs  is  for  unlawfully  with- 
holding a  portion  of  lot  5,  but  the  facts  disclose  that  neither 
the  defendants  nor  their  testator  ever  possessed,  occupied,  or 
claimed  any  portion  of  that  lot,  but  only  possessed,  occupied, 
and  claimed  a  portion  of  lot  6.  This  being  so,  it  is  obvious 
that  the  leases  of  portions  of  lot  5,  in  evidence,  running  to  one 
or  more  of  the  remote  grantors  of  the  original  defendant,  are 
of  no  significance. 

By  the  Court.    The  judgment  of  the  circuit  court  is  af- 
firmed.   

The  rule  laid  down  in  tite  principal  case  is  one  upon  which  the  decis- 
ions are  harmonious.  If  a  block  or  other  tract  of  land  has  been  divided  into 
lots  or  other  smaller  parcels,  and  the  lines  or  corners  of  these  smaller  parcels 
have  not  been  surveyed,  and  designated  by  posts  or  other  visible  marks  or 
monuments,  or  if,  being  so  surveyed  and  designated,  the  marks  and  monu- 
ments are  lost  and  cannot  be  found,  and  upon  measurement  of  the  larger 
tract,  any  line  thereof  is  found  to  be  either  shorter  or  longer  than  it  i» 
stated  to  be  in  the  original  plat  or  field-notes,  the  causes  contributing  to 
such  mistake  will  be  presumed  to  have  operated  equally  in  all  parts  of  the 
original  plat  or  survey,  and  hence  every  lot  or  parcel  must  bear  the  burden  or 
receive  the  benefit  of  a  corrected  resurvey,  in  the  proportion  which  its  front- 
age as  stated  in  the  original  plat  or  field-notes  bears  to  the  whole  frontage 
as  there  set  forth:  O'Brien  v.  McOrane,  27  Wis.  446;  Martz  v.  Williams,  67 
111,  306;  Francois  v.  Maloney,  56  111.  399;  Netocomb  v.  Lewis,  31  Iowa,  488; 
Moreland  v.  Page,  2  Iowa,  139;  Witham  v.  Cutts,  4  Me.  31;  Mc Alpine  v. 
Reicheneker,  27  Kan.  257;  Miller  v.  Topcka  Land  Co.,  44  Kan.  354;  Parks  v, 
Boynton,  98  Pa.  St.  370;  Quinnin  v.  Reimers,  46  Mich.  605;  49  Mich.  449. 

Unper  the  Regulations  of  the  United  States  governing  the  sarveyi 
of  the  public  lands,  any  excess  or  deficiency  existing  on  the  northern  oi 
western  boundary  of  a  township  is  left  in  the  tier  of  quarter-sections  adja- 
cent to  such  boundary.  Therefore,  if  a  quarter-section  stake  in  the  east  or 
west  line  of  one  of  the  sections  on  the  north  side  of  a  towuship  is  lost,  it  can- 
not be  relocated  by  placing  it  equi-distant  from  the  north  and  south  lines  of 
the  section,  but  must  be  re-established  by  commencing  at  the  southeast  or 
southwest  corner  of  the  section,  as  the  case  may  require,  and  running  thence 
north  one  half  mile,  leaving  all  beyond  that  point  to  constitute  the  quarter- 
section  next  to  the  township  line;  and  this  rule  appears  to  remain  applicable, 
though  upon  a  resurvey  the  section-line  is  found  to  be  longer  or  shorter  than 
it  is  declared  to  be  by  the  field-notes  of  the  original  survey  made  under  au- 
thority of  the  United  States:  Knight  v.  EllioU,  57  Mo.  317i  Vaughn  r.  Tate, 
64  Mo.  491. 
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Fishery  and  Navigation.  — All  Persons  have  a  Right  to  Fish  in  Pub- 
lic Waters,  but  such  right  is  subordinate  to  the  right  of  others  to  navi- 
gate the  same  waters. 

Navigator  in  PaBLio  Waters  is  Answerable  for  carelessly  and  negli- 
geutly  running  his  vessel  upon  the  nets  of  a  fisherman  in  the  same 
waters,  and  cannot  escape  liability  by  proving  that  he  did  not  act  ma- 
liciously  or  wantonly. 

As  between  Navigators  and  Fishermen  in  Pcblic  Waters,  when  their 
rights  necessarily  conflict,  the  latter  must  yield  to  the  former,  but  the 
navigator  may  not,  by  his  own  negligen(!e,  unnecessarily  force  the  two 
rights  into  conflict,  and  then  claim  the  benefit  of  the  paramount  right. 
Thus  he  may  run  his  vessel  over  a  net  in  the  night-time  when  he  can- 
not see  it,  or  in  the  daytime  if  he  cannot  avoid  it  without  interfering 
with  the  reasonable  prosecution  of  his  voyage,  or  is  driven  upon  it  by 
stress  of  weather;  but  if  he  runs  over  the  net  in  daylight,  in  a  calm  sea, 
when,  if  he  looks,  he  cannot  fail  to  see  it,  and  seeing,  might  easily,  and 
without  prejudice  to  his  voyage,  avoid  it,  he  is  answerable. 

Navigator  is  Liable  to  a  Fisherman  for  running  over  his  nets  with  a 
steam-tug,  when  they  were  not  in  the  usual  route  or  course  for  tugs,  and 
were  in  a  place  where  they  could  be  readily  seen  by  the  wheelman  or 
lookout  on  the  tug  a  considerable  distance  before  reaching  them,  and 
the  course  of  the  tug,  after  the  nets  were  seen,  might  have  been  changed 
80  as  to  avoid  them,  though  the  navigator  or  his  servants  did  not  run  over 
them  maliciously  or  wantonly,  but  merely  through  negligence. 

Contributory  Negligence.  — The  fact  that  fishermen  were  taking  fish  from 
a  pot  when  a  steam-tug  ran  over  their  nets,  but  gave  no  warning  other 
than  that  implied  by  their  presence,  does  not  show,  as  a  matter  of  law, 
that  they  were  guilty  of  contributory  negligence,  but  makes  it  proper 
that  such  negligence  be  submitted  to  the  jury. 

Practice.  —  Party  Preparing  a  Question  to  be  submitted  to  a  jury  can- 
not afterwards  obtain  a  reversal  on  the  ground  that  the  question  was 
insufficient. 

Practice  —  Special  Verdicts.  —  If  a  special  verdict  covers  all  material 
controverted  questions  of  fact,  it  ia  not  error  to  refuse  to  submit  to  a 
jury  certain  other  questions. 

Damages.  — Prospective  Profits  which  might  have  resulted  from  a  catch 
of  fish  had  the  plaintiflfa'  nets  not  been  destroyed  by  the  defendant's 
negligence  cannot  be  allowed  as  damages,  because  from  the  character 
and  conditions  of  the  business  the  jury  could  have  no  suflicient  basis  for 
ascertaining  such  profits,  and  any  assessment  thereof  must  rest  largely 
upon  conjecture. 

Action  to  recover  damages  to  the  plaintiffs'  fish-nets.  The 
plaintiflFs,  being  fishermen  in  the  waters  of  Green  Bay,  set 
their  net  therein  at  right  angles  to  the  shore,  where  it  was 
held  in  position  by  posts,  five  rods  apart,  reaching  about  four 
feet  above  the  surface  of  the  water.  These  posts  could  be 
4seeii  in  daytime  or  in  clear  weather  for  a  considerable  dis- 
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tance,  and  at  a  place  called  a  pond  or  pot,  and  in  its  vicinity, 
the  posts  were  from  eight  to  twenty  feet  apart,  and  more  easily 
seen  than  at  the  places  where  they  were  more  distant  from 
one  another.  The  defendant  was  the  owner  of  a  steam-tug, 
with  which,  on  a  still  and  clear  morning,  the  net  of  the  plain- 
tiffs was  run  over  and  injured.  This  injury  was  inflicted 
without  the  knowledge  or  consent  of  the  defendant  or  his  em- 
ployees; but  the  net  was  not  in  the  usual  route  of  steam- 
tugs,  and  it  was  so  placed  in  the  water  that  it  could  readily 
have  been  seen  and  avoided  by  the  wheelman  or  lookout  on 
the  tug,  and  the  course  of  the  tug,  after  the  net  was  in  sight, 
might  have  been  changed  so  as  to  avoid  it,  without  prejudice 
to  the  reasonable  prosecution  of  the  voyage.  The  jury  found 
that  the  plaintiffs  were  not  guilty  of  contributory  negligence; 
that  the  net  was  damaged  in  the  sum  of  $110,  and  the  plain- 
tififs,  in  consequence  thereof,  were  damaged  in  their  business 
in  the  further  sum  of  $200.  Judgment  being  entered  for 
plaintiffs,  defendant  appealed. 

Ellis,  Greene,  and  Merrill,  for  the  appellant. 
Webster  and  Wheeler,  for  the  respondents. 

Lyon,  J.  1.  The  learned  counsel  for  defendant  maintains 
that  his  client  is  not  liable  in  this  action  unless  he  or  his  ser- 
vants ran  the  steam-tug  over  plaintiffs'  net  maliciously  or 
wantonly.  The  jury  have  negatived  the  existence  of  any  such 
malice  or  wantonness  by  finding  that  the  injury  was  without 
the  knowledge  or  consent  of  the  defendant  or  his  servants 
navigating  the  tug.  If,  therefore,  the  proposition  of  counsel 
that  the  defendant  is  only  liable  for  the  resultsof  his  malice 
or  wantonness  is  correct,  there  can  be  no  recovery  in  this  ac- 
tion. 

We  cannot  doubt  that  the  plaintiffs  might  lawfully  fish  in 
the  waters  of  Green  Bay  as  of  common  right,  subject  only  to 
legislative  control,  although  they  have  shown  no  such  right 
by  prescription  or  express  grant:  See  8  Am.  &  Eng.  Ency.  of 
Law,  24,  32,  and  notes.  The  defendant  might  also  lawfully 
navigate  those  waters  with  his  steam-tug,  and  undoubtedly 
the  right  of  navigation  is  paramount  to  that  of  fishing.  But 
it  does  not  necessarily  result  from  this  that  the  navigator  may 
carelessly  and  negligently  run  his  vessel  upon  the  nets  of  fish- 
ermen and  destroy  them,  and  escape  liability  therefor  merely 
because  he  did  not  do  so  maliciously  or  wantonly.     Such  a 
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proposition  shocks  any  proper  sense  of  justice.  The  benefit 
■which  the  navigator  is  entitled  to  claim  by  reason  of  his  par- 
amount right  is,  we  apprehend,  that  when  the  two  rigVits 
necessarily  conflict,  the  inferior  must  yield  to  the  superior 
right.  But  he  may  not  by  his  own  negligence  unnecessarily 
force  the  two  rights  into  conflict,  and  then  claim  the  benefit  of 
the  paramount  right.  Thus  he  may  run  his  vessel  over  a  net  in 
the  night-time  when  he  cannot  see  it,  or  in  the  daytime  if  he 
cannot  avoid  it  without  interfering  with  the  reasonable  prose- 
cution of  his  voyage,  or  be  driven  upon  it  by  stress  of  weather, 
and  not  be  liable  therefor.  But  if  he  runs  over  the  net  in 
broad  daylight  in  a  calm  sea,  when,  if  he  looks,  he  cannot  fail 
to  see  it,  and  seeing,  might  easily  and  without  prejudice  to  his 
voyage  avoid  it,  the  rule  would  be  a  strange  one  which  would 
absolve  him  from  liability  because  he  merely  failed  to  look 
and  see  the  net,  and  was  not  therefore  actuated  by  malice  or 
wantonness. 

In  support  of  his  contention,  counsel  for  defendant  cite& 
Post  v.  Munn,  4  N.  J.  L.  61;  7  Am.  Dec.  570;  and  Cobb  v.  Ben- 
nett, 75  Pa.  St.  326;  15  Am.  Rep.  752;  also  a  statement  of  the 
doctrine  of  those  cases  in  Gould  on  Waters,  sec.  87.  In  thosfr 
cases  it  appeared  that  the  persons  in  charge  of  the  vessels 
knew  the  location  of  the  nets,  and  willfully  —  or  in  other 
words,  maliciously  and  wantonly  —  ran  their  vessels  inta 
them  unnecessarily.  Of  course,  the  owners  of  the  vessels  were 
held  liable  for  the  damage  to  the  nets.  The  principle  fairly 
deducible  from  these  cases  is,  we  think,  correctly  stated  in  a 
head-note  to  the  Pennsylvania  case,  as  follows:  "A  vessel  may 
hold  her  course  in  a  navigable  stream  without  regard  to  a  fish- 
erman's net,  if  the  master  act  without  wantonness  or  malice, 
and  does  no  unnecessary  damage."  How  can  it  reasonably 
be  said  that  the  master  does  no  unnecessary  damage  if  he 
runs  his  vessel  upon  a  net  and  injures  it,  when  by  the  exer- 
cise of  a  little  forethought  and  care  he  could  have  avoided 
doing  so  without  prejudice  to  the  reasonable  prosecution  of 
his  voyage?  We  conclude  that  in  the  present  case  the  negli- 
gent failure  of  the  defendant  and  those  operating  his  steam- 
tug  to  see  the  net  and  avoid  it,  when  it  could  have  been  avoided 
without  detriment  to  the  prosecution  of  the  voyage,  is  a  sufh- 
cient  basis  for  a  recovery  in  this  action. 

2.  The  proofs  show  that  the  plaintiffs  were  taking  fish  from 
the  pot  when  the  steam-tug  ran  through  the  net,  but  gave  na 
Warning,  other  than  that  given  by  their  presence  there,  to  those- 
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^n  chnrge  of  the  tug  that  the  net  lay  across  its  path.  It  is 
•claimed  that  this  was  contributory  negligence  on  the  part  of 
the  plaintiffs  which  defeats  the  action.  We  cannot  say  as 
matter  of  law  that  it  was  such  negligence,  yet  the  fact  was  a 
proper  one  to  be  submitted  to  the  jury  on  the  question  of  con- 
tributory negligence,  and  the  judge  did  so  submit  it  in  his 
charge.  Bui  the  question  the  jury  were  required  to  answer 
did  not  include  that  fact.  It  was,  whether  the  plaintiffs  were 
guilty  of  any  negligence  which  contributed  to  the  injury  "in 
locating  their  net  at  that  place  and  at  that  time."  The  ques- 
tion was  prepared  by,  and  submitted  at  the  request  of,  defend- 
ant's counsel,  who  neither  requested  nor  suggested  that  another 
^nd  broader  question  should  be  submitted  on  the  same  sub- 
ject. The  court  had  the  right  to  understand,  and  evidently 
^3id  understand,  that  the  question  included  everything  the  de- 
fendant desired  to  have  submitted  on  the  subject  of  contribu- 
tory negligence.  Under  such  circumstances,  if  the  defendant 
can  now  be  heard  to  allege  the  insufficiency  of  the  question 
as  ground  for  a  reversal  of  the  judgment,  the  right  to  a  special 
verdict  may  be  used  as  an  instrument  of  injustice:  Schultz  v. 
Chicago,  M.,  &  St.  P.  R'y  Co.,  48  Wis.  375.  It  must  be  held 
that  on  the  subject  of  contributory  negligence  the  defendant 
is  concluded  by  the  answer  to  the  question  thus  submitted  at 
the  request  of  his  counsel. 

3.  A  clause  in  the  charge  to  the  jury  is  claimed  to  be  er- 
roneous. All  of  the  men  on  board  the  tug  at  the  time  the 
net  was  injured  were  witnesses  on  the  trial,  and  each  denied 
knowledge  on  his  part  that  the  tug  ran  through  the  net. 
The  question  whether  it  did  so  was  submitted  to  the  jury.  In 
submitting  it  the  court  said:  "  The  men  who  were  on  that  tug 
at  the  time  have  all  been  witnesses,  and  they  deny  any 
knowledge  of  its  gorng  through,  and  it  necessarily  follows,  it 
seems  to  me,  that  if  the  tug  did  go  through,  some  of  these 
men  have  either  forgotten  the  circumstance  or  have  willfully 
^worn  falsely  in  reference  to  it."  By  this  remark  the  judge 
expressed  the  opinion  hypothetically  that  if  the  tug  went 
through  the  net,  some  of  the  men  on  board  would  have 
known  it;  and  from  this  premise  he  deduced  the  very  rational 
<;onclusion  that  if  the  tug  did  go  through  the  net,  those  men 
had  either  forgotten  the  fact  or  falsely  denied  knowledge  of  it. 
It  seemed  to  the  learned  circuit  judge  quite  incredible  that 
the  tug  could  have  been  navigated  through  the  net  in  broad 
daylight,  in  calm,  clear  weather,  and  no  person  on  board  of 
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her  know  the  fact.  And  so  it  seems  to  us.  Under  the  cir- 
cumstances, we  are  unable  to  say  that  the  challenged  remark 
of  the  judge  was  improper.  But  were  it  improper,  it  could  not 
have  harmed  the  defendant,  for,  notwithstanding  the  hypo- 
thetical criticism  by  the  judge  upon  the  testimony  of  the  men. 
on  the  tug,  the  jury  believed  what  they  said,  and  found  that 
the  tug  ran  through  the  net  without  their  knowledge.  This 
renders  the  alleged  error  immaterial. 

4.  The  special  verdict  suflSciently  covers  all  material  and 
controverted  questions  of  fact  in  the  case.  Hence  it  was 
not  error  to  refuse  to  submit  certain  other  questions  to  the 
jury  proposed  on  behalf  of  defendant  as  the  basis  of  a  special 
verdict. 

5.  There  is  included  in  the  judgment  two  hundred  dollars 
for  damages  to  the  plaintiffs'  business,  resulting  from  the  in- 
jury to  their  net,  —  that  is  to  say,  for  loss  of  the  profits  of  their 
business  during  the  time  necessarily  required  to  restore  the  net. 
The  net  was  never  restored,  and  the  plaintiffs'  fishing  in  that 
vicinity  for  the  remainder  of  the  season  was  all  done  with^ 
another  net  located  about  one  half  mile  south  of  the  injured  net. 
The  testimony  tends  to  show  that  the  plaintiffs  lifted  the  pot 
of  their  net  and  took  the  fish  therefrom  about  every  alternate 
day  before  the  injury;  that  the  profits  of  each  lift  were  from 
forty  to  fifty  dollars;  and  that  it  would  have  required  about 
ten  days  to  restore  the  injured  net,  had  it  been  restored. 
There  was  no  other  testimony  introduced  bearing  upon  the 
question  of  profits.  Hence  the  jury  necessarily  assessed  the 
damages  to  plaintiffs'  business  on  the  basis  of  four  or  five- 
lifts  of  fish,  at  a  profit  of  from  forty  to  fifty  dollars  each. 

There  was  no  testimony  as  to  whether  the  conditions  of 
successful  fishing  remained  for  ten  days  after  the  injury  as 
favorable  as  they  were  immediately  before  the  same, —  none 
to  show  that  the  weather  continued  favorable  during  the  ten 
days;  that  storms  did  not  intervene  to  interrupt  the  business; 
that  the  fish  continued  to  run  over  the  same  ground  in  equal 
abundance;  that  other  fishermen  operating  in  the  vicinity 
were  equally  as  successful  in  their  business  after  as  before 
the  injury;  nor  that  the  market  price  of  fish  remained  as 
high.  Without  any  testimony  concerning  these  essential  con- 
ditions, the  jury  must  have  made  their  assessment  of  damages 
to  plaintiffs'  business  largely  upon  mere  conjectures.  They 
must  have  assumed  without  proof  that  a  business  proverbially 
uncertain  in  results,  depending  for  its  success  upon  numerous* 
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conditions  which  the  persons  engaged  therein  cannot  control 
or  influence,  and  the  presence  or  absence  of  which  at  a  future 
time  cannot  be  foretold  with  any  degree  of  accuracy,  would 
have  continued  after  the  net'was  injured  to  be  just  as  profit- 
able as  it  was  before  the  injury.  Such  an  assumption,  under 
such  circumstances,  is  unwarranted  in  the  law,  and  probably 
we  should  be  compelled  to  reverse  this  judgment  for  want  of 
sufficient  evidence  to  support  the  assessment  of  damages  for 
profits,  even  though  it  should  be  held  that  under  proper 
proofs  the  plaintiffs  might  recover  prospective  profits. 

But  we  are  of  the  opinion  tljat  prospective  profits  cannot 
properly  be  awarded  as  damages  in  this  case.  The  reason 
therefor  has  already  been  suggested,  which  is,  that,  under  any 
state  of  the  testimony,  in  view  of  the  character  and  conditions 
'  of  the  business,  the  jury  could  have  no  sufficient  basis  for  as- 
certaining such  prospective  profits.  At  best,  the  assessment 
thereof  must  necessarily  rest  largely  upon  conjecture.  This 
feature  of  the  case  brings  it  within  the  rule  of  Bierbach  v. 
Goodyear  Rubber  Co.^  54  Wis.  208,  41  Am.  Kep.  19,  and  An- 
derson V.  Sloane,  72  Wis.  566,  7  Am.  St.  Rep.  885,  and  the 
cases  cited  in  the  opinions  therein.  In  the  latter  case,  Mr. 
Justice  Taylor  has  pointed  out  the  distinction  between  that 
case  and  those  cases  in  this  court  in  which  prospective  profits 
have  been  allowed  as  damages.  It  is  unnecessary  to  repeat 
the  discussion  here.  It  is  sometimes  quite  difficult  to  de- 
termine to  which  of  the  above  classes  a  given  case  belongs, 
and  such  determination  must  be  governed  largely  by  the  spe- 
cial circumstances  of  each  particular  case. 

The  jury  assessed  the  damages  to  the  net  at  $110.  This  in- 
cludes not  only  the  cost  of  repairing  it,  but  also  the  value  of 
the  services  of  the  plaintiffs  and  their  servants  in  resetting  it. 
We  conclude  that  the  plaintiff's  are  entitled  to  recover  no  other 
damages,  except  the  value  of  the  use  of  the  net  during  the 
time  they  were  necessarily  deprived  of  its  use,  which  was 
about  ten  days. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  will  be  remanded,  with  directions  to 
award  a  new  trial,  or,  at  the  option  of  the  plaintiffs,  to  give 
judgment  for  them  for  $110,  and  interest  thereon  from  the 
date  of  the  verdict,  besides  costs. 

Public  Waters,  Rfght  or  Fishery  in.  —  The  right  of  fishery  in  navi- 
gable waters  ia  comuiou  to  all:  Brown  v.  De  Qraff,  50  N.  J.  L.  409;  7  Am.  Str 
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Rep.  794,  and  note;  MouJton  v.  Lihhey,  37  Me.  472;  59  Am.  Dec.  57,  and 
note;  note  to  Parker  v.  Cutler  Mill-dam  Co.,  .37  Am.  Dec.  59;  Sogers  v. 
Jones,  1  Wend.  237;  19  Am.  Dec.  493,  and  note;  subject  to  governmental 
regulations:  Commonwealth  v.  Chnipin,  5  Pick.  199;  16  Am.  Dec.  386;  Lawton 
▼.  Steele,  119  N.  Y.  226;  16  Am.  St.  Rep.  813,  and  note;  and  the  rights  of 
navigation:  Lincoln  v.  Davis,  53  Mich.  375;  51  Am.  Rep.  116. 

Fishery —  Damages.  —  One  is  not  entitled  to  damages  for  injury  to  his 
fishery  resulting  from  the  construction  of  a  pier  under  license  from  th« 
state:  Tinirum  F.  Co.  v.  Carter,  90  Pa.  St.  85;  35  Am.  Rep.  632. 

Damages  —  Pbospectivb,  not  Recovbrablb,  —  Prospective  damages, 
which  cannot  be  deiinitely  ascertained,  are  not  recoverable  in  actions  of 
tort:  Harr/reaves  V.  Kimherly,  26  W.  Va.  787;  53  Am.  Rep.  I2l,  and  note 
123-139;  Sitton  ▼.  Maedonald,  25  S.  C.  68;  60  Am.  Rep.  484,  and  note  488- 
496. 


Cannon  v,  Henry. 

[78  Wisconsin,  167.] 

Principal  and  Agent.  —  If  an  Agent  Says  that  He  will  Pat  a  bill 
or  will  see  it  paid,  such  promise  binds  his  principals,  though  he  does  not 
mention  them,  if  he  was  acting  in  their  business,  and  what  he  said  was 
in  their  behalf. 

Principal  and  Agent. — A  Promise  by  an  Agent  to  Pat  a  Board- 
bill  OF  Certain  Laborers  is  within  his  powers,  and  binds  his  princi- 
pals, if  he  is  their  representative  in  the  building  of  a  track  of  a  railway, 
is  authorized  to  compel  the  subcontractor  to  keep  sufficient  men  ou  the 
work  to  fulfill  their  contracts,  and  it  is  necessary,  in  order  to  do  this 
eflfectually,  for  him  to  pledge  his  principals  to  pay  the  board  of  the  la- 
borers. 

TomkinSy  Merrill^  and  Smith,  for  the  appellants. 

Sleight  and  Foster,  for  the  respondent. 

Lyon,  J.  Two  questions  are  presented  by  this  appeal  for 
determination.  The  first  of  these  is,  Did  McQuade  promise 
on  behalf  of  defendants  to  pay  the  board-bills  in  controversy? 
It  does  not  appear  that  he  named  his  principals,  the  defend- 
ants, as  the  parties  who  were  to  pay  the  bills.  The  testimony 
only  tends  to  show  that  he  said  he  would  pay  them,  or,  what 
is  the  same  thing,  would  see  them  paid.  But  he  was  acting 
for  the  defendants  in  the  business,  and  not  for  himself,  and 
whatever  he  said  or  did  on  that  occasion  was  in  their  behalf. 
The  plaintifif  was  not  dealing  with  him  personally,  but  was 
dealing  with  the  defendants,  through  him,  as  their  agent, 
with  full  knowledge  that  they  alone  were  interested  in  the 
transaction.  We  find  no  difficulty  in  holding  the  testimony 
sufficient  to  support  a  finding  that  McQuade  promised  the 
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plaintiff,  on  behalf  of  defendants,  to  pay  the  board-bills  of 
these  men. 

The  other  question  is,  Was  it  within  the  scope  of  McQuade'* 
authority  as  agent  for  defendants  to  bind  them  by  such  prom- 
ise? The  question  must  be  answered  in  the  afiSrmative.  He 
was  the  representative  of  the  defendants  in  the  building  of  the 
spur-track,  and  superintended  the  work  for  them.  He  had 
authority  to  compel  the  subcontractors  to  keep  sufficient  men 
on  the  work  to  fulfill  their  contracts  with  defendants.  If,  to 
do  this  effectually,  it  was  necessary  to  pledge  his  principals 
to  pay  the  board-bills  of  the  laborers  (and  it  must  be  assumed 
that  it  was),  he  had  apparent  if  not  actual  authority  to  charge 
the  defendants  with  such  liability.  In  other  words,  he  acted 
within  the  scope  of  his  authority  as  agent  of  defendants  when 
he  promised,  in  their  behalf,  to  pay  the  boa%d-bills.  All  this 
is  elementary  law. 

The  charge  of  the  court  to  the  jury  accords  with  the  foregoing 
views,  and  none  of  the  exceptions  thereto  are  well  taken. 

By  the  Court.  The  judgment  of  the  circuit  court  is  af- 
firmed,   

Aqenct  —  Liability  of  Principal  for  Acts  or  Aqknt.  — A  principal  i» 
bound  by  all  acts  of  the  agent  within  the  scope  of  his  employment:  Buach  ▼. 
Wilcox,  82  Mich.  336;  21  Am,  St.  Rep.  563;  Wacht(T  v.  Phoenix  Am.  Co.,  132 
Pa.  St.  428;  19  Am.  St.  Bep.  600,  and  note.  An  agent  who  is  authorized  to 
let  a  logging  contract  for  his  principal  is  authorized  to  do  everything  neces- 
sary to  carry  out  such  a  contract:  Busch  v.  Wikox,  82  Mich.  315.  Where 
the  vendee  of  »  brick-yard  allows  the  president  of  the  corporation  to  manage 
the  yard,  he  becomes  such  an  agent  that  his  contracts  are  binding  upon  th» 
vendee  if  made  in  the  course  of  business:  Todd  r.  Eoerett,  78  Mich.  695. 


OsBORN  V.  Blackburn. 

[78  Wisconsin,  209.] 

JuDOMBNTS  —  Laws  o»  Another  State. — Judicial  Notice  will  not  W 
taken  by  the  courts  of  one  state  of  the  laws  of  another,  and  therefore, 
in  considering  the  validity  and  effect  of  a  judgment  entered  in  another 
state,  they  will  presume  that  the  laws  of  such  state  are  the  same  »m- 
those  of  the  state  in  which  such  courts  are  held. 

■JcDOMENTS  OF  Otheb  States.  —  If  the  laws  of  another  state  are  relied  apoa. 
for  the  purpose  of  showing  what  faith  and  credit  should  be  given  to  %- 
judgment  entered  therein,  they  must  be  proved,  like  other  facta. 

Bashford  and  Disney,  and  Fayette  Marsh,  for  the  appellants. 

LamoreuXf  QleasoUf  Sheay  and  Wright^  for  the  respondent. 
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Cole,  C.  J.  This  is  a  suit  upon  a  replevin  bond  wliich  was 
executed  by  the  defendants  in  an  action  brought  in  the  dis- 
trict court  of  Minnesota.  The  bond  was  given  to  enable  the 
defendant  in  that  action  to  retain  possession  of  the  property 
in  controversy,  and  was  conditioned  that  the  obligors  should 
pay  any  sum  which  the  plaintiflF  might  recover.  A  judgment 
for  $1,653.70  was  recovered  in  the  Minnesota  court,  which  has 
not  been  paid,  and  hence  this  suit  upon  the  bond.  Some 
technical  objections  are  taken  to  the  Minnesota  judgment,  as 
that  it  has  not  been  perfected  by  the  taxation  of  the  costs  and 
disbursements  being  inserted  therein,  and  that  the  judgment 
was  not  in  the  form  prescribed  by  the  Minnesota  statute.  No 
proof  was  made  as  to  what  the  law  of  Minnesota  was  upon 
the  subject.  The  learned  counsel  for  the  defendants  contends 
that  the  courts  of  this  state  will  take  judicial  notice  of  what 
the  laws  of  Minnesota  are  without  proof.  If  this  contention 
of  counsel  is  not  sustained,  it  is  practically  admitted  that 
the  judgment  from  which  this  appeal  is  taken  must  be 
affirmed. 

In  the  case  of  Rape  v.  Heaton,  9  Wis.  329,  76  Am.  Dec.  269, 
the  law  upon  this  question  was  thus  laid  down:  "The  act  of 
Congress  requiring  such  faith  and  credit  to  be  given  to  judg- 
ments as  they  would  have  in  the  states  where  rendered  does 
not  profess  to  determine  in  what  manner  the  courts  shall  as- 
certain such  effect,  and  cannot  be  construed  as  making  it  im- 
perative on  them  to  take  judicial  cognizance  of  the  laws  of 
other  states.  There  are  many  cases  where  the  courts  are 
bound  to  decide  upon  contracts  according  to  the  laws  of  other 
states,  where  they  were  made  or  are  to  be  performed,  but  it 
has  never  been  held  that  in  such  cases  they  were  bound  to 
take  judicial  notice  of  those  laws.  So  here,  the  constitution 
and  act  of  Congress  require  the  effect  and  credit  of  judgments 
to  be  determined  according  to  the  law  of  the  state  where  ren- 
dered, but  leave  the  manner  in  which  courts  shall  ascertain 
those  laws  to  be  determined  by  the  general  principles  of 
pleading  and  proof  applicable  to  the  subject.  The  act  of 
Congress  does  not  undertake  to  determine  this,  and  even  if  it 
did  it  is  very  doubtful  whether  it  would  be  competent  for 
Congress  to  provide  in  what  manner  the  laws  of  one  state 
should  be  proved  in  another":  Page  339.  And  the  opinion 
proceeds  to  state  the  decision  of  this  court  on  the  point,  in  this 
language:  "  The  true  rule  is,  that,  in  such  cases,  courts  are  not 
bound  to  take  actual  notice  of  the  laws  of  other  states,  in  the 
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absence  of  all  proof,  but  may  presume  them  to  be  in  accord- 
ance with  their  own.  So  that  wherever  any  difference  is  re- 
lied on,  it  is  incumbent  on  the  party  relying  on  it  to  prove 
such  difference  for  the  information  of  the  court." 

The  doctrine  of  Rape  v.  Heaton,  9  Wis.  329,  76  Am.  Dec. 
269,  was  followed  in  Wahh  v.  Dart,  12  Wis.  635;  Hull  v. 
Augustine,  23  Wis.  383;  Pierce  v.  Chicago  &  N.  W.  R'y  Co.., 
36  Wis.  283;  Horn,  v.  Chicago  &  N.  W.  R'y  Co.,  38  Wis.  463; 
Kellam  v.  Toms,  38  Wis.  592.  But  the  question  is  so  fully 
and  ably  considered  by  Mr.  Justice  Paine  in  Rape  v.  Heaton, 
9  Wis.  329,  76  Am.  Dec.  269,  both  upon  principle  and  author- 
ity, that  it  is  unnecessary  to  extend  the  discussion  here,  or  to 
attempt  to  fortify  the  reasoning  which  led  the  court  to  the 
conclusion  so  arrived  at.  We  are  well  aware  that  there  are 
conflicting  decisions  upon  the  question,  but  we  think  Rape  v. 
Heaton,  9  Wis.  329,  76  Am.  Dec.  269,  lays  down  the  better 
rule  and  is  sustained  by  the  greater  weight  of  authority. 

It  is  claimed  that  the  supreme  court  of  the  United  States, 
in  Carpenter  v.  Dexter,  8  Wall.  513,  establishes  a  different  rule. 
One  question  in  that  case  was,  whether  it  was  necessary  to 
prove  the  official  character  of  the  officer  taking  the  acknowl- 
edgment of  a  deed.  The  court  held  that  it  was  not.  Unless 
the  statute  required  the  evidence  of  official  character  to  ac- 
company the  official  act  which  it  authorizes,  no  such  proof 
was  necessary.  And  the  court  said:  *'  Where  one  state  recog- 
nizes acts  done  in  pursuance  of  the  laws  of  another  state,  its 
courts  will  take  judicial  cognizance  of  those  laws,  so  far  as  it 
may  be  necessary  to  determine  the  validity  of  the  acts  alleged 
to  be  in  conformity  with  them.  In  this  case,  also,  th6  lawp 
of  New  York  are,  by  stipulation  of  parties,  considered  as  evi- 
dence." 

In  Hanley  v.  Donoghue,  116  U.  S.  1,  the  court  had  occasion 
to  consider  the  question.  Mr.  Justice  Gray,  in  delivering  the 
opinion  of  the  court,  says:  "  Upon  principle,  therefore,  and  ac- 
cording to  the  great  preponderance  of  authority  (as  is  shown 
by  the  cases  collected  in  the  margin),  whenever  it  becomes 
necessary  for  a  court  of  one  state,  in  order  to  give  full  faith 
and  credit  to  a  judgment  rendered  in  another  state,  to  ascer- 
tain the  effect  which  it  has  in  that  state,  the  law  of  that  state 
must  be  proved,  like  any  other  matter  of  fact.  The  opposing 
decisions  in  Ohio  v.  Hinchman,  27  Pa.  St.  479,  and  Paine  v. 
Schenectady  Ins.  Co.,  11  R.  I.  411,  are  based  upon  the  misap- 
prehension that  this  court,  on  a  writ  of  error  to  review  a  de- 
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-cision  of  the  highest  court  of  one  state  upon  the  faith  and 
credit  to  be  allowed  to  a  judgment  rendered  in  another  state, 
always  takes  notice  of  the  laws  of  the  latter  state';  and  upon 
the  consequent  misapplication  of  the  postulate  that  one  rule 
must  prevail  in  the  court  of  original  jurisdiction  and  in  the 
court  of  last  resort." 

Again,  in  Chicago  &  A.  Ry  Co.  v.  Wiggins  Ferry  Co.,  119 
U,  S.  616,  the  court,  when  considering  the  effect  of  the  con- 
stitutional requirement  that  "  full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state,"  say  it  implies  that  the  pub- 
lic acts  of  every  state  shall  be  given  the  same  effect  by  the 
<;ourt8  of  another  state  that  they  had  by  law  and  usage  at 
home;  and  the  learned  chief  justice  says:  "  Whenever  it  be- 
comes necessary  under  this  requirement  of  the  constitution 
for  a  court  of  one  state,  in  order  to  give  faith  and  credit  to  a 
public  act  of  another  state,  to  ascertain  what  effect  it  has  in 
that  state,  the  law  of  that  state  must  be  proved  as  a  fact.  No 
court  of  the  state  is  charged  with  knowledge  of  the  laws  of 
another  state,  but  such  laws  are  in  that  court  matters  of  fact 
which,  like  other  facts,  must  be  proved  before  they  can  be  acted 
upon.  This  court  and  the  other  courts  of  the  United  States, 
when  exercising  their  original  jurisdiction,  take  notice,  with- 
out proof,  of  the  laws  of  the  several  states  of  the  United 
States;  but  in  this  court,  when  acting  under  its  appellate  ju- 
risdiction, whatever  was  matter  of  fact  in  the  court  whose 
judgment  or  decree  is  under  review  is  matter  of  fact  here." 

In  view  of  these  excerpts,  we  think  the  learned  counsel  is 
mistaken  in  the  assumption  that  the  supreme  court  of  the 
United  States  has  laid  down  a  rule  in  conflict  with  Rape  v. 
Heaton,  9  Wis.  329;  76  Am.  Dec.  269.  But  that  the  question 
may  be  reviewed  by  that  court,  at  the  request  of  counsel  we 
will  state  the  precise  point  we  decide  in  the  case,  which  is, 
that  the  trial  court  was  not  bound  to  take  judicial  notice  of 
the  law  of  Minnesota  regulating  the  action  of  replevin;  but  in 
the  absence  of  all  proof  on  the  subject,  the  presumption 
would  be,  that  it  was  the  same  as  the  law  of  this  state.  This 
clause  will  be  inserted  in  our  judgment. 

It  follows  from  these  views  that  the  judgment  of  the  cir- 
cuit court  is  affirmed. 

By  the  Court.     Judgment  affirmed, 

Judgments  —  Laws  of  Another  State  —  Judicial  Notice. — Judicial 
notice  will  not  be  taken  of  the  laws  of  another  state.     Its  common  law  will 
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be  presumed  to  be  the  same  as  that  of  this  state:  Harvey  v.  Merrill,  150" 
Mass.  1;  15  Am.  St.  Rep.  159,  and  note.  Only  common-law  rights  will  b» 
recognized  by  the  courts  of  sister  states:  Buckles  v.  Ellers,  72  Ind.  220;  37 
Am.  Rep.  156;  Burns  v.  Grand  Rapids  etc.  R.  R.  Co.,  113  Ind.  169. 

Judicial  Noticb  — Laws  of  Another  State. — The  law  of  another 
state,  whether  declared  by  judicial  decision  or  otherwise,  must  be  pleaded  or 
proved,  and  will  not  be  judicially  noticed:  Cincinnati  etc  R.  R.  Co.  v.  McMuU 
len,  117  Ind.  439;  10  Am.  St.  Rep.  67,  and  note.  See  Freeman  on  Judg> 
ments,  4th  ed.,  sec  671. 
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[78  Wisconsin,  800.J 

Power  to  Disposb  of  the  Fee  of  Realty.  —A  devise  of  land  to  the  tes- 
tator's  widow  "  to  be  for  her  sole  use  and  benefit,  so  long  as  she  shall 
live,  with  power  to  dispose  of  the  same  if  necessary  for  her  support, 
and  comfort  in  this  life,"  vests  in  her  the  power  to  dispose  of  the  fee  if 
necessary  for  her  support  and  comfort,  though  the  will  further  declare*^ 
that  whatever  remains  after  her  death  shall  go  to  the  heirs  of  the 
testator. 

Witnesses.  —  A  Statutb  Prohibiting  a  Party  from  Testiftino  as  a. 
witness  to  a  contract  or  conversation  between  himself  and  a  deceased 
person,  when  the  opposite  party  derives  his  title  from  such  decedent^ 
does  not  render  a  donee  under  a  power  to  sell  incompetent  to  testify  as- 
a  witness  to  a  contract  between  himself  and  the  holder  of  the  power, 
resulting  in  the  power  being  exercised  for  the  purpose  of  giving  hin>. 
title  when  the  opposing  parties  do  not  claim  under  the  decedent  or  the- 
power,  but  insist  that  it  did  not  confer  authority  to  make  the  convey- 
ance under  which  the  witness  claims. 

Contract  is  not  Void,  under  section  2307  of  the  Revised  Statutes  of  Wis- 
consin, because  its  consideration  was  the  marriage  of  the  parties,  if  the 
marriage  is  but  an  incident  of  the  contract,  and  it  is  supported  by  » 
sufficiently  valuable  consideration  aside  from  the  marriage. 

Though  an  Agreement  is  Void  because  not  in  Writing,  its  complete 
performance  takes  it  out  of  the  statute,  and  the  fact  that  it  was  not  in 
writing  is  no  longer  material. 

Hand  and  Fleet,  and  Lose  and  Wait,  for  the  appellants. 
T.  M.  Kearney  and  J.  R.  Dyer,  for  the  respondent. 

Orton,  J.  The  testimony  tends  to  prove,  and  the  circuit 
court  found,  substantially,  the  following  facts:  One  Austin 
Larsen  died  July  20,  1857,  seised  in  fee-simple  and  in  posses- 
sion of  eighty  acres  of  land  in  the  county  of  Racine,  leaving 
no  children,  but  leaving  his  widow,  Susan  Larsen,  and  a  last 
will  and  testament,  by  which  he  gave  and  bequeathed  to  his- 
beloved  wife,  the  said  Susan  Larsen,  all  of  said  land  by  par- 
ticular description,  "to  be  for  her  sole  use  and  benefit  so  long 
as  she  shall  live,  with  power  to  dispose  of  the  same  if  it  shall 
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"he  necessary  for  her  support  and  comfort  in  this  life."  He 
-also  devised  to  her  certain  kinds  of  personal  property  for  life, 
and  his  goods  and  chattels  generally  to  be  hers  forever.  The 
residuary  clause  of  the  will  is,  that  "  whatever  remains  after 
her  death  shall  go  to  the  heirs  of  him  and  her  in  the  manner 
provided  by  the  laws  of  this  state."  His  only  heirs  were  his 
two  brothers,  the  appellants,  and  the  children  of  two  deceased 
brothers.  The  said  will  was  duly  proven  and  admitted  to 
probate  in  said  county  on  the  seventh  day  of  September, 
1857,  and  said  Susan  Larsen  was  appointed  sole  executrix, 
iiaving  been  so  named  in  the  will. 

About  eleven  acres  of  said  land  only  was  partially  culti- 
vated, and  the  buildings  thereon  were  a  small  log-house 
and  a  log-shed  covered  with  brush  and  straw,  and  of  little 
T^alue.  The  remainder  of  the  land  was  covered  with  small 
and  poor  timber,  and  some  marsh.  The  said  Susan  Larsen 
remained  in  possession  of  said  land,  and  did  all  she  could  to 
■derive  her  support  therefrom,  and  the  little  personal  property 
upon  it,  but  was  unable  to  do  so,  until  about  June,  1859.  She 
had  been  compelled  to  contract  debts  for  such  purpose  to  the 
amount  of  over  five  hundred  dollars,  and  was  unable  to  rent 
the  land  for  an  amount  sufficient  for  her  support.  It  suffi- 
-ently  appeared  from  the  testimony  that  the  time  had  come 
when  it  was  necessary  to  dispose  of  said  land  for  her  support 
and  comfort,  and  for  the  payment  of  her  debts.  About  that 
time  the  said  Susan  Larsen  entered  into  a  contract  with  the 
jespondent  that  he  should  provide  for  her  support  and  com- 
fort during  her  life,  pay  her  said  debts,  take  care  of,  manage, 
-and  improve  said  land  so  as  to  make  it  productive  for  such 
purpose,  and  to  that  end  it  was  agreed  that  they  should  become 
husband  and  wife,  and  live  together  on  said  land,  and  that,  in 
consideration  of  the  above  provisions  for  her  support  and  com- 
fort, the  said  Susan  should  convey  said  land  to  the  respondent 
in  fee-simple.  In  execution  of  the  said  contract,  having 
been  married  to  the  said  Susan  on  the  ninth  day  of  June, 
1859,  the  respondent  at  once  entered  into  the  possession  of  said 
land,  provided  for  the  support  and  comfort  of  the  said  Susan 
during  all  the  time  thereafter  and  until  the  twenty-third 
^ay  of  March,  1868;  and  he  paid  off  said  indebtedness,  with 
interest,  removed  stumps,  trees,  and  brushwood  from  said  land, 
dug  ditches  for  the  drainage  of  the  said  marsh-land,  built 
fences,  erected  a  granary  and  other  farm  buildings,  and 
labored   diligently  to  improve  said   land,  and   rendered  the 
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same  sufficiently  productive  for  their  comfortable  support,  and 
he  thereby  gave  said  land  its  then  principal  market  value. 
The  respondent  fully  performed  his  part  of  said  agreement, 
,and  he  was  therefore  entitled  to  the  conveyance  of  said  land 
by  the  said  Susan  Larsen,  according  to  her  part  of  the  agree- 
ment. In  execution  of  said  contract  on  her  part,  the  said 
Susan  Larsen,  on  the  said  twenty-third  day  of  March,  1868, 
conveyed  said  land  to  one  Charles  Alby  by  warranty  deed, 
and  caused  the  said  Alby  and  wife  to  convey  the  same  to  the 
respondent,  Andrew  Johnson,  by  a  like  warranty  deed,  and  he 
thereby  became  entitled  to  said  land  in  fee-simple.  From 
that  time  until  the  fourteenth  day  of  April,  1884,  when  the 
said  Susan,  then  Susan  Johnson,  died,  the  respondent  provided 
amply  for  her  support  and  comfort.  It  appeared  that  the 
said  Susan  had  always  been  in  poor  and  feeble  health,  and 
unable  to  do  much  physical  labor. 

There  are  fifteen  exceptions  to  the  findings  of  the  above 
facts,  but  only  a  few  of  them  are  contested  in  the  brief  of  the 
learned  counsel  of  the  appellant. 

It  appears  that  the  record  of  the  will  and  of  the  proceedings 
of  probate  had  been  destroyed  by  fire,  and  copies  thereof  had 
been  established  by  the  county  court  according  to  the  statute, 
and  such  restored  records  were  offered  in  evidence.  Excep- 
tion was  taken  to  their  admission.  They  appear  to  have  been 
restored  according  to  law,  and  to  be  competent  evidence  to 
prove  the  contents  and  probate  of  the  will.  Exception  was 
also  taken  to  the  testimony  of  the  respondent  to  prove  the 
contract  between  himself  and  the  said  Susan  Larsen,  because 
the  said  Susan  Larsen  was  not  living.  We  are  cited  to  section 
4069  of  the  Revised  Statutes.  The  statute  does  not  exclude 
such  testimony,  because  in  this  action  the  plaintiffs,  as  the 
"opposite  party,  did  not  derive  their  title  from  such  deceased 
person." 

There  are  two  objections  made  by  the  learned  counsel  of 
the  appellants  to  the  validity  of  the  contract:  1.  Because  the 
consideration  was  the  marriage  of  the  parties:  R.  S.,  sec.  2307. 
2.  Because  the  contract  was  not  in  writing,  as  required  by  sec- 
tion 2302  of  the  Revised  Statutes. 

1.  The  marriage  of  the  parties  was  not  the  consideration 
of  the  contract  to  convey  the  land,  or  any  part  of  it.  It  was 
only  incidental  as  the  condition  or  relation  in  which  the  re- 
spondent should  render  to  the  said  Susan  Larsen,  and  she 
receive,  her  support  and  comfort  as  the  consideration  of  the 
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conveyance.  The  agreement  to  marry  may  have  been  made 
at  the  same  time,  but  not  as  any  part  of  the  consideration  for 
the  conveyance.  It  was  for  the  benefit  of  the  respondent  as 
much  as,  if  not  more  than,  it  was  for  her  benefit.  There  was 
sufficient  lawful  and  valuable  consideration  to  support  the 
contract,  aside  from  any  supposable  consideration  of  mar- 
riage. 

2.  The  agreement,  although  not  in  writing,  was  fully  exe- 
cuted and  performed.  This,  by  all  authority,  takes  it  out  of  the 
statute.  The  said  Susan  Larsen,  now  deceased,  received  from 
the  respondent  her  support  and  comfort  as  long  as  she  lived, 
and  the  conveyance  was  made  in  full  execution  and  perform- 
ance of  the  contract  on  both  sides. 

The  main  question  in  this  case  is,  What  is  the  nature  and 
extent  of  the  power  given  in  this  will  to  the  widow,  Susan 
Larsen,  in  the  words  of  the  will,  "with  power  to  dispose  of  the 
same  [the  land]  if  it  shall  be  necessary  for  her  comfort  and 
support  in  this  life"? 

It  is  the  contention  of  the  learned  counsel  of  the  appellant, 
—  1.  That  this  power  does  not  enlarge  the  life  estate  of  the 
said  widow  to  a  fee;  that  is,  it  is  a  power  to  dispose  of  the 
life  estate  only.  The  authorities  cited  by  the  learned  counsel 
are  not  applicable  to  this  case.  There  may  be  similar  lan- 
guage in  a  will,  construed  in  the  light  of  accompanying  facts 
and  circumstances,  which  will  not  bear  a  more  extended  con- 
struction to  carry  out  the  clear  intention  of  the  testator.  But 
the  language  as  well  as  the  circumstances  in  such  cases  are 
entirely  different  from  those  of  this  will,  as  in  Jories  v.  Jones, 
66  Wis.  310,  57  Am.  Rep.  266,  and  the  other  cases  cited.  The 
only  question  in  which  the  respondent  is  interested  is,  whether 
the  power  may  pass  the  fee.  Whether  it  is  conditional  or  ab- 
solute, restricted  or  unrestricted,  is  immaterial  to  him,  if  the 
contingency  had  happened  upon  which  she  had  the  power  to 
dispose  of  the  land  in  fee.  It  is  claimed  in  his  behalf  that 
such  was  the  case,  and  there  was  much  testimony  introduced 
to  show  that  it  was  necessary  to  dispose  of  all  this  land,  in  its 
then  condition,  for  her  support  and  comfort,  and  that  the  pro- 
ceeds of  the  sale  were  all  consumed  for  such  purpose;  and  so 
the  circuit  court  found,  and,  we  think,  correctly.  2.  By  far 
the  greater  number  of  the  authorities  cited  by  the  learned 
counsel  of  the  appellants  are  in  support  of  this  construction 
of  the  will,  and  with  much  candor  they  say:  "The  cases  are 
numerous  that,  where  a  power  is  given  to  the  donee  to  sell  for 
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the  purpose  of  obtaining  her  necessary  support,  it  is  a  limited 
one,  and  can  only  be  exercised  where  the  necessity  arises,  and 
that  it  is  incumbent  upon  the  grantee  under  the  power  to  show 
that  it  is  properly  exercised."  This  is  a  concession  of  all  that 
the  respondent  need  to  claim  in  this  case  to  support  the  judg- 
ment. If  the  widow  had  the  power  to  dispose  of  the  corpus  or 
fee  of  the  estate,  on  the  condition  or  contingency  of  its  neces- 
sity for  her  support  and  comfort,  and  the  evidence  shows  that 
such  a  contingency  arose,  then  the  title  of  the  respondent  is 
perfect. 

I  am  inclined  to  think  that  this  is  the  proper  construction 
of  this  power.  The  learned  counsel  have  furnished  all  the 
authorities  necessary  to  sustain  this  position,  and  they  are 
very  much  in  point:  Park's  AdmW  v.  American  H.  M.  Society, 
62  Vt.  19;  Minot  v.  Prescott,  14  Mass.  496;  Whitcomb  v.  Tay- 
lor, 122  Mass.  248;  Cutting  v.  Cutting,  86  N.  Y.  522;  Morford 
V.  Dieffenbacker,  54  Mich.  605.  In  this  last  case,  the  devise 
was  for  the  life  of  the  devisee,  with  power  to  dispose  of 
enough  of  the  estate  for  his  support.  The  court  holds  that 
this  gave  a  life  estate,  with  conditional  power  of  disposal  in 
fee:  Henderson  v.  Blackburn,  104  111.  227;  44  Am.  Rep.  780. 
In  Goudie  v.  Johnston,  109  Ind.  427,  the  devise  was  of  per- 
sonal property  to  the  wife  for  life,  with  power  to  sell.  Held, 
that  it  was  a  power  to  dispose  of  the  corpus  of  the  estate.  In 
Henderson  v.  Blackburn,  104  111.  227,  44  Am.  Rep.  780,  the 
devise  was  of  a  life  estate,  with  power  of  disposition  of  what 
she  may  need  of  it.  It  was  held  that  the  power  gave  the 
right  of  disposal  of  the  fee,  if  the  necessity  should  arise.  A 
similar  case  is  that  of  Terry  v.  Wiggins,  47  N.  Y.  512.  In 
Bishop  V.  Remple,  11  Ohio  St.  277,  there  was  a  power  of  dis- 
posal during  the  life  of  the  devisee.  The  court  holds  "  that 
the  power  of  selling  and  conveying  is  inconsistent  with  the 
idea  of  a  naked  life  estate,"  and  that  the  wife  had  power  to 
sell  and  convey  the  land  in  fee,  and  the  deed  in  question 
was  upheld  as  a  sufficient  execution  of  the  power.  In  Bam- 
forth  v.  Bamforth,  123  Mass.  280,  the  will  gave  an  estate  for 
life,  with  power  of  disposing  of  as  much  of  the  estate  as  may 
be  necessary  for  the  devisees'  comfortable  support  as  long  af 
either  shall  live.  Chief  Justice  Gray  says:  "  Thereby  giving 
them  a  power  to  dispose  of  so  much  of  the  fee  as  may  bo 
necessary  for  that  purpose."  It  was  held,  also,  in  this  case, 
as  in  many  of  the  above  cases,  that  the  will  created  no  trust 
in  such  a  case.     Stevens  v.  Winship,  1  Pick.  317,  is  a  quite 
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■similar  case,  with  a  power  to  sell  "  in  case  the  wife  shall 
stand  in  need  for  her  comfortable  support."  This  is  cited  in 
the  above  case.  It  was  held  "  that  the  devisee  would  take  a 
fee  on  the  happening  of  such  contingency."  Johnson  v.  Bat' 
telle,  125  Mass.  453,  is  to  the  same  effect,  as  is  also  Lamed  v. 
Bridge,  17  Pick.  339.  See  also  Giles  v.  Little,  104  U.  S.  291; 
■Smith  V.  Snow,  123  Mass.  323;  Jenkins  v.  Covipton,  123  Ind. 
117;  Kaufman  v.  Breckinridge,  117  111.  305.  In  nearly  all 
of  the  above  cases  there  was  a  residuary  clause  in  the  will 
that  any  remainder  should  go  to  heirs  or  others  named.  In 
case  the  land  is  sold  under  the  power,  what  may  remain  of 
the  proceeds  on  the  death  of  the  devisee,  unexpended,  passes 
under  the  residuary  clause,  and  nothing  else.  The  authori- 
ties seem  to  be  nearly  if  not  quite  uniform,  that  under  such 
a.  power,  the  widow  may  sell  and  convej'-  the  fee  whenever  it 
shall  be  necessary  for  her  support.  It  would  seem  that  our 
statute  of  powers  is  to  the  same  effect:  R.  S.,  sees.  2107, 
2108.  We  have  seen  that  such  a  power  is  unaccompanied 
by  any  trust.  Section  2112  of  the  Revised  Statutes  seems  to 
settle  the  disputed  question  whether  such  a  power  is  abso- 
lute: "It  shall  be  deemed  absolute  if  the  grantee  is  enabled 
in  his  lifetime  to  dispose  of  the  entire  fee  for  his  own  ben- 
efit." 

It  follows,  therefore,  that  Susan  Larsen  had  the  power  to 
•dispose  of  the  land  in  fee,  and  that  it  was  properly  executed 
by  the  sale  and  conveyance  thereof  to  the  respondent,  and 
that  he  held  the  same  in  fee-simple  as  against  the  appellant 
heirs  of  the  testator. 

By  the  Court.  The  judgment  of  the  circuit  court  is  af- 
firmed.   

Devises — When  Construed  as  Devises  in  Fee. — An  nnqaalified  devise 
of  land,  with  a  provision  that  should  any  of  it  remain  after  the  death  of  the 
devisee,  it  must  be  given  to  his  heirs,  gives  an  estate  in  fee  to  the  first  taker: 
Halliday  v.  Stickler,  78  Iowa,  388.  This  rule  has  been  applied  to  devises  to  a 
testator's  wife  "and  the  lawful  heirs  of  her  body":  McCauley  v.  Buckner, 
87  Ky,  192;  to  a  devise  to  »  wife,  "  and  her  heirs  and  assigns  forever,  but 
upon  express  condition  that  if  any  portion  of  my  said  estate  should  remaia 
in  the  possession  of  my  said  wife  at  her  decease,  such  remainder  shall  be 
clivided  as  follows  ":  JosUn  v.  Rkoads,  150  Mass.  301;  to  a  wife  upon  the  con- 
-dition  merely  that  she  settle  up  the  testator's  estate:  Oiles  v.'Anslow,  128  III. 
189;  to  a  devise  providing  that  "my  wife  shall  have  all  my  property,  to  do 
with  as  she  pleases":  Urey  y.  Urey,  86  Ky.  354;  Sturgis  v.  Paine,  146  Mass. 
i54;  to  a  devise  giving  a  wife  an  estate  for  life  in  land,  with  power  to  sell  and 
«oavey,  and  expend  the  proceeds  "for  her  own  comfort  and  support":  Car' 
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roll  V.  Shea,  149  Mass  517;  to  a  devise  giving  the  wife  the  entire  estate,  pro- 
vided she  should  give  the  testator's  children  such  an  education  as  her  mean» 
will  afiord,  etc. :  Howze  v.  Barber,  29  S.  0.  466.  Compare  Carpenter  v.  Ka» 
Olinder,  127  IlL  42;  11  Am.  St.  Rep.  92,  and  note;  Atoffat  v.  Cook,  150  Mass. 
529. 

Devise  to  Widow  —  When  Construed  as  a  Duvfsje  o»  an  Estate  for 
Life:  See  note  to  Carpenter  v.  Van  Olinder,  11  Am.  St.  Rep.  99,  100;  Boy- 
Hn  v.  Anci-um,  28  S.  C.  486,  13  Am.  St.  Rep.  698,  and  ^lote;  Long  v.  Paul,. 
127  Pa.  St.  456;  14  Am.  St.  Rep.  862,  and  note;  Peckham  v.  .Ligo,  57  Conu. 
553;  14  Am.  St.  Rep.  132;  Miller  v.  PoUerfield,  86  Va.  876;  19  Am.  St.  Rep. 
919.  The  testator's  wife  takes  only  a  life  estate,  under  a  devise  to  her  of  al) 
the  realty  during  her  natural  life,  with  power  to  dispose  thereof  as  she 
wished,  providing  that  she  did  not  marry,  but  in  case  she  should  marry,  then 
the  property  shall  go  to  certain  persons  living  at  the  time  of  her  marriage  or 
death:  Douglass  v.  Shai-p,  52  Ark.  113;  Patty  v.  Ooolsby,  51  Ark.  61;  or  under 
a  devise  giving  the  income  of  all  the  testator's  property  to  his  wife  for  life» 
with  power  to  dispose  of  the  realty  for  her  comfort,  the  property  to  be  in  her 
possession  for  the  family,  and  for  the  use  and  education  of  a  daughter,  and  in 
trust  for  a  son:  Will  of  Simmons,  55  Conn.  239  (compare  similar  case  of  Sid- 
dons  V.  Cockrell,  131  111.  653);  or  where  a  testator  devised  all  his  property  to 
his  wife  for  life,  with  remainder  over  to  his  children,  with  power  in  the  wife 
to  dispose  of  the  realty  to  pay  debts  or  make  advancements:  Robertson  v.  Bob- 
erlson,  120  Ind.  3.33;  Jenkins  v.  Campton,  123  Ind.  117;  Lewis  v.  Pitman,  lOi 
Mo.  281;  Coxy,  Sims,  125  Pa.  St.  522;  or  under  a  devise  giving  to  the  wife  all 
the  estate  for  her  natural  life,  with  the  power  to  use  as  much  thereof  as  she 
may  see  fit  for  her  comfort  and  support  and  for  benevolent  purposes:  Parks 
v.  American  etc.  Society,  62 Vt.  19;  Reid's  Estate,  80  Mich.  228;  Bestv.  Best,  8» 
Ky.  569.  The  widow  takes  a  life  estate  under  a  devise  to  her  "  during  her 
natural  lifetime,  and  at  her  decease  the  same  to  go  to  her  children":  Oiffen's 
Extate,  138  Pa,  St.  327;  Keaney  v.  Keaney,  72  Md.  41;  Mixter  v.  Woodcock, 
147  Mass.  613.  Estates  for  widowhood  are  created  by  devise  by  the  same 
words  which  create  life  estates,  except  that  the  former  are  made  to  terminate 
upon  the  remarriage  of  the  devisee,  not  upon  her  death:  Levingood  v.  Hoaple, 
124  Ind.  27;  Best  v.  Best,  88  Ky.  569;  Misenheimer  v.  Bast,  106  N.  C.  10. 

Contracts  —  Marriage  as  the  Consideration. —  As  to  the  requirement* 
of  the  statute  of  frauds  with  respect  to  marriage  settlements,  see  McAnnuUy 
T.  McAnnulty,  120  111.  26;  60  Am.  Rep.  552;  Carter  v.  Smith,  82  Ala.  334; 
60  Am.  Rep.  738;  Peek  v.  Peek,  77  Cal.  106;  11  Am.  St.  Rep.  244,  and  note. 

Contkacts — Complete  Performance,  to  Take  out  of  Operation  of 
THE  Statute  of  Frauds. —  If  a  contract,  which  was  within  the  statute 
of  frauds  when  made,  and  might  have  been  avoided  thereby,  has  been  fully 
performed,  the  statute  furnishes  no  defense:  McCtie  v.  Smith,  9  Minn.  252; 
86  Am.  Dec.  100,  and  note;  SchuUt  v.  Noble,  77  CaL  79;  WhiU  r.  Cleaver, 
75  Mich.  17. 
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Corporations.  —  A  Demand  that  the  Board  of  Directors  o?  a  Cor- 
poration Redress  and  Correct  fraudulent  acts  of  which  they  are 
alleged  to  have  been  guilty  need  not  precede  the  bringing  of  an  action 
by  a  stockholder  against  them  and  the  corporation  to  recover  property 
and  profits  which  they  have  fraudulently  diverted  to  their  persoual 
benefit,  by  voting  themselves  salaries,  and  by  other  fraudulent  acts. 

8uiT  BY  Stockholder.  —  When  the  Directors  Themselves  are  the 
Parties  charged  with  a  wrong,  or  by  whose  fraud  or  willful  collusion 
a  wrong  has  been  accomplished,  and  a  suit  is  to  be  brought  against 
them,  tliey  are,  by  their  own  acts,  incapacitated  for  the  service  of  rep- 
resenting the  corporation  in  any  action  for  the  restitution  of  its  rights, 
and  therefore  suit  may  be  brought  in  the  name  and  on  behalf  of  the 
individual  stockholders,  without  first  making  a  demand  on  the  manag- 
ing officers  that  they  take  action  in  the  name  of  the  corporation. 

WinUer,  Flanders,  Smith,  Bottum,  and  Vilas,  for  the  appel- 
lants. 

Franz  G.  Eschweiler,  for  the  respondent. 

Cole,  C.  J.  Does  the  complaint  in  this  case  state  a  cause 
of  action?     We  are  of  the  opinion  that  it  does. 

The  action  is  brought  in  behalf  of  the  plaintiff  and  other 
stockholders  of  the  defendant  corporation,  the  Badger  Silver 
Mining  Company,  organized  under  the  laws  of  this  state,  and 
engaged  in  the  business  of  mining  and  extracting  silver  from 
mineral  deposits  in  lands  owned  by  it  in  Canada,  It  is  alleged 
that  the  corporation  has  a  capital  stock  of  50,000  shares,  of  a 
par  value  of  five  dollars  per  share;  that  the  plaintiff  owns  and 
holds  2,180  shares  of  such  stock,  and  the  defendants  Stowell, 
Robinson,  Charles  A.  and  Walter  Read,  and  Sammond  own 
and  hold  a  majority  in  number  of  the  shares  of  the  capital 
stock,  —  namely,  32,000.  The  complaint  states,  on  informa- 
tion and  belief,  that  the  defendant  Stowell  is  now,  and  has 
been  since  May,  1887,  the  president  of  the  corporation,  and  is 
a  director  thereof;  that  the  defendant  Robinson,  since  De- 
cember, 1887,  has  held  and  still  holds  the  office  of  vice- 
president  and  director,  and  also,  since  April,  1888,  has  held 
the  office  of  general  manager  therein;  that  the  defendant 
Charles  A.  Read,  since  May,  1887,  has  held  and  still  holds 
the  office  of  treasurer  and  director  of  the  corporation;  and  the 
defendant  Walter  Read,  since  said  last  date,  has  held  and 
still  holds  the  office  of  secretary  and  director  therein;  and 
the  defendant  Sammond,  since  said  date,  has  held  and  still 
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holds  the  office  of  director;  that  said  persons  form  and  con- 
'Stitute  the  board  of  directors,  and  the  whole  thereof,  of  the 
defendant  corporation. 

The  complaint  then  proceeds  to  state  and  charge  certain 
acts  of  fraud  on  the  part  of  the  defendants,  and  of  the  unlaw- 
ful appropriation  of  the  money  and  property  of  the  corpora- 
tion to  their  own  use,  by  way  of  voting  themselves  salaries 
payable  out  of  the  funds  of  the  corporation,  and  other  fraudu- 
lent acts;  and  it  is  alleged  that  the  purpose  and  design  of  the 
directors  and  managing  officers  is  to  so  control  the  business 
of  the  corporation  as  to  divert  the  property,  profits,  and  pro- 
ceeds of  the  corporation  to  their  own  profit  and  personal  use 
and  benefit,  to  the  great  loss  and  damage  of  the  plaintiflf  as  a 
stockholder,  and  of  the  minority  stockholders;  that  in  conse- 
<][uence  of  these  fraudulent  acts  and  misconduct  on  the  part  of 
the  directors  and  managing  officers  the  plaintifi"  has  been  de- 
prived of  his  proper  share  of  the  profits  of  the  corporation,  and 
the  market  value  of  the  stock  held  by  him  has  been  much 
depreciated.  The  complaint  asks  that  the  defendants  ac- 
count for  the  money  of  the  corporation  which  they  have  ille- 
gally and  fraudulently  appropriated  to  their  own  use,  and 
that  judgment  be  entered  against  them,  jointly  and  severally, 
for  said  sums,  and  that  a  receiver  be  appointed  to  take  con- 
trol of  the  afi'airs  and  the  business  of  the  corporation,  and 
that  the  plaintiff  have  such  other  and  further  relief  as  may 
be  just  and  equitable. 

Now,  it  is  said  the  complaint  is  fatally  defective  because  it 
does  not  allege  any  request  to  the  board  of  directors,  or  to 
any  officer  of  the  corporation,  to  redress  and  correct  the  fraudu- 
lent acts  complained  of,  and  a  refusal,  on  their  part,  to  com- 
ply with  such  request,  before  suit  was  brought.  It  is  said 
that  it  must  appear  that  such  a  request  was  made  to  the  offi- 
cers, and  that  it  was  denied,  before  a  stockholder  can  bring 
a  suit  for  the  misappropriation  of  the  funds  and  the  property 
of  a  corporation;  that  this  is  essential  to  give  the  stockholder 
a  standing  in  court.  That  is  undoubtedly  the  general  rule 
upon  the  subject;  but  the  rule  has  exceptions  as  well  estab- 
lished as  the  rule  itself.  Where  the  directors  and  the  manag- 
ing board  itself  are  charged  with  the  fraudulent  acts  and 
ooUusion,  as  they  are  here,  it  would  appear  to  be  a  very  idle 
and  fruitless  thing  to  ask  them  to  repair  their  own  wrong. 
They  constitute  the  entire  board  of  directors  and  the  govern- 
ing body,  holding  a  majority  of  the  shares  of  stock,  and,  aa 
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the  plaintiff  well  says,  it  would  be  mere  mockery  to  hold  that 
a  demand  for  redress  should  be  made  upon  the  defendants  to 
restore  money  to  the  corporation  which  they  had  fraudulently 
appropriated.  Suppose  one  or  all  of  the  directors  refuse  to 
repair  the  wrong  they  have  committed,  —  would  a  court  of 
justice  entertain  the  strange  spectacle  of  their  bringing  suit 
against  themselves,  being  at  the  same  time  the  plaintiffs  and 
defendants  in  the  action,  calling  themselves  to  account  for 
their  misconduct,  and  forcing  themselves  to  restore  their  un- 
lawful gains?  The  rule  on  this  point  is  well  stated  in  Brewer 
V.  Boston  Theatre^  104  Mass.  387:  "A  formal  application  and. 
refusal  need  not  be  alleged,  if  enough  appears  to  show  that 
such  an  application  would  be  unavailing.  When  the  direc- 
tors themselves  are  the  parties  charged  with  the  wrong,  or  by 
whose  fraud  or  willful  collusion  the  wrong  has  been  accom- 
plished, and  the  suit  is  to  be  brought  against  them,  they  are, 
by  the  very  nature  of  the  case,  incapacitated  for  the  service 
of  representing  the  corporation  in  any  action  for  the  restora- 
tion of  its  rights,  whether  by  suit  or  proceedings  in  pais.  If 
the  corporate  action  is  under  the  control  of  such  parties,  it  is 
a  sufficient  reason  of  necessity  to  warrant  proceedings  by  suit 
in  the  name  and  behalf  of  the  individual  stockholders." 

Ordinarily,  of  course,  redress  for  a  wrong  to  corporate  righls 
or  property  must  be  sought  in  the  name  of  the  corporation^ 
and  a  stockholder  cannot  sue  for  damage  to  himself  individu- 
ally, unless  the  corporate  authorities  refuse  to  act  when  ap- 
plied to.  This  rule  was  recognized  and  acted  upon  in  Doud 
V.  Wisconsin  P.  &  S.  R'y  Co.,  65  Wis.  108;  56  Am.  Rep.  620; 
and  Palmer  v.  Hawes,  73  Wis.  46.  But  where  the  complaint 
sets  forth  such  a  "  state  of  facts  as  renders  it  reasonably  cer- 
tain that  a  suit  by  the  corporation  would  be  impossible,  and  a 
demand  on  the  managing  body  to  act  would  be  nugatory  and 
vain,  there  an  action  by  a  stockholder  may  be  maintained, 
without  alleging  or  proving  any  request,  demand,  or  express 
refusal  ":  Pomeroy's  Eq.  Jur.,  sec.  1095;  Eothwell  v.  Robinson, 
39  Minn.  1;  12  Am.  St.  Rep.  608;  1  Morawetz  on  Private  Cor- 
porations, sec.  242.  It  would  be  idle  in  this  case  to  appeal 
to  the  stockholders  to  redress  the  wrongs  done,  by  changing 
the  board  of  directors  or  managing  body.  The  wrong-doera 
themselves  hold  the  majority  of  the  shares,  and  can  prevent 
any  such  change,  so  it  would  be  impossible  for  the  plaintiff 
to  expect  or  obtain  redress  by  the  action  of  the  stockholders. 
Therefore,  under  these  circuiusLauces,  we    think  a  court  of 


414  Browning  v.  Goodrich  Trans.  Co.     [Wisconsin, 

equity  will  grant  a  stockholder  relief  against  such  gross 
violations  of  duty  on  the  part  of  the  oflBcers  of  a  corpora- 
tion as  are  stated  in  the  complaint.  If  the  officers  are  dis- 
posed in  good  faith  to  discharge  their  duty  to  the  corporation 
and  its  stockholders,  they  can  repair  their  wrongs  by  restor- 
ing the  property  which  they  have  unlawfully  taken,  without 
waiting  to  be  compelled  to  do  so  by  a  judgment  of  the  court. 
But  to  hold  that  a  stockholder  has  no  standing  in  court,  un- 
less he  has  requested  a  managing  body,  who  were  the 
wrong-doers,  to  grant  hira  relief  from  their  fraudulent  acts,  is 
extending  the  general  rule  beyond  all  reasonable  bounds. 

For  these  reasons,  we  think  the  complaint  states  a  cause  of 
action,  and  that  the  demurrer  to  it  was  properly  stricken  oS 
as  frivolous. 

By  the  Court.  The  order  of  the  superior  court  of  Milwau- 
kee County  is  affirmed. 

Corporations  —  Stockholder  mat  Maintain  Action  aoainst.  —  An 
individual  stockholder  may  maintain  a  suit  in  equity  against  a  corporation 
to  recover  damages  for  depreciation  in  value  of  the  corporate  stock  and  prop- 
erty caused  by  the  fraudulent  conduct  of  its  oflBcers  and  directors:  Catea  v. 
Sparkman,  73  Tex.  619;  J  5  Am.  St.  Rep.  806,  and  note;  Ooodin  v.  Cincin- 
nati etc.  Canal  Co.,  18  Ohio  St.  169;  98  Am.  Dec.  95,  and  particularly  note; 
Tutwiler  v.  Tuskaloosa  etc  Co.,  89  Ala.  391.  It  is  not  necessary  in  such  an 
action  that  the  complaint  should  should  negative  knowledge  on  the  part  of 
the  stockholder  of  the  misconduct  of  the  directors:  Horn  Co.  etc  v.  Jiyan, 
42  Minn.  196;  DavU  v.  OemmeU,  70  Md.  358. 
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Carriers.  —  Burden  of  Proof  is  upon  a  Carrier  to  show  that  he  has 
complied  with  his  contract,  and  though  his  contract  exempts  him  from 
'liability  for  the  "dangers  of  navigation,  fire,  collision,  or  delivery, 
except  to  land  goods  on  docket  or  pier,"  he  must  prove  that  he  landed 
such  goods  from  his  vessel. 

Carriers  are  Presumed  to  have  been  Neolioent  when  Goods  aek 
Lost  and  the  circumstances  of  their  loss  are  not  explained. 

Carriers.  —  Stipulation  in  a  Shipping  Receipt  that  certain  restrictions 
of  liability  therein  contained  should  extend  to  and  inure  to  the  benefit 
of  any  other  carrier  to  whom  the  goods  might  be  delivered  for  shipment 
does  not,  however,  protect  the  latter  carrier  if  it,  in  receiving  the  goods, 
enters  into  a  contract  of  carriage  on  its  own  account  from  which  the 
stipulation  in  question  is  omitted. 

Immaterial  Error.  —  Improper  admission  of  evidence  concerning  the  value 
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and  identity  of  certain  goods  is  an  immaterial  error,  if  the  parties  have 
stipulated  what  the  value  of  such  goods  is  and  there  is  no  question  of 
their  identity. 

Van  Dyke  and  Van  Dyke,  for  the  appellant. 

Stark  and  Sutherland,  for  the  respondents. 

Lyon,  J.  The  pleadings,  the  undisputed  evidence,  and  the 
special  verdict  establish  the  facts  that  the  transportation  com- 
pany received  the  box  of  clothing  in  controversy  at  Chicago 
for  shipment  to  Milwaukee,  and  failed  to  deliver  the  same  to 
the  plaintiffs,  who  were  the  owners  and  consignees  thereof; 
also  that  the  value  of  the  contents  thereof  was  $231.  On 
these  facts,  were  there  no  special  contract  restricting  the  lia- 
bility of  the  transportation  company  for  the  loss  of  the  box, 
there  can  be  no  doubt  of  the  right  of  the  plaintiff  to  recover 
such  stipulated  value.  But  counsel  for  the  transportation 
company  contend  that  the  receipt  given  for  the  box  at  Chi- 
cago, by  the  transportation  company,  restricts  its  liability. 
Undoubtedly  that  receipt  contains  the  contract  of  shipment 
between  these  parties,  and  the  whole  of  it,  and  both  parties 
are  bound  by  it,  unless  it  contravenes  some  established  public 
policy.  There  is  no  claim  that  it  does  so.  This  contract 
relieves  the  transportation  company  from  liability  "  for  the 
dangers  of  navigation,  fire,  collision,  or  delivery,  except  to 
land  goods  on  dock  or  pier."  The  argument  is,  that,  under 
the  contract,  mere  non-delivery  of  the  box  to  the  plaintiffs  or 
their  agent  does  not  give  a  right  of  action,  but  that  a  failure 
by  the  company  to  land  the  goods  on  dock  or  pier  is  essential 
to  such  right.  Assuming  that  this  position  is  well  taken  (as 
it  probably  is),  the  burden  is  upon  the  company  to  show  that 
the  box  was  so  landed.  We  find  no  testimony  in  the  record 
tending  to  show  that  the  box  was  removed  from  the  vessel 
on  whi«h  it  was  carried  to  Milwaukee.  All  that  the  bill  of 
exceptions  contains  on  the  subject  is  the  statement  that  the 
defendant  gave  testimony  on  the  trial  "  tending  to  prove  the 
receipt  of  the  box  in  Milwaukee,  and  that  it  had  delivered 
it  to  said  Stoltz;  and  upon  this  question  each  side  produced 
a  number  of  witnesses."  Certainly  these  statements  do  not 
show  that  any  testimony  was  given  tending  to  prove  the  box 
was  ever  landed  from  the  vessel.  Unless,  therefore,  some 
material  error  intervened  in  the  rulings  of  the  court  on  the 
trial,  the  judgment  is  correct. 

The  judgment  may  also  be  upheld  on  other  grounds.     The 
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contract  of  carriage  in  exhibit  A  contains  no  express  stipula- 
tion relieving  the  transportation  company  from  liability  for 
its  own  negligence,  and  the  non-delivery  of  the  box  to  plain* 
tiffs  —  the  circumstances  of  the  loss  thereof  being  unex- 
plained—  is  presumptive  evidence  of  negligence  on  the  part 
of  the  transportation  company.  It  was  so  held  in  Black  v. 
Goodrich  Trans.  Co.,  55  Wis.  319,  14  Am.  Rep.  713,  where 
the  question  is  fully  discussed  in  the  opinion  by  Mr.  Justice 
Taylor,  and  many  cases  cited.  Such  is  the  settled  law  of 
this  state. 

Some  exceptions  were  taken  to  the  rulings  of  the  court  on 
the  trial.  Such  of  them  as  are  deemed  material  will  now  be 
considered.  The  shipping  receipt  given  by  the  Baltimore  and 
Ohio  Express  Company  for  the  box  in  question  at  New  York 
contained  provisions  relieving  that  company  from  liability  for 
loss  or  damage  thereto  occurring  in  a  variety  of  ways  not 
necessary  to  be  here  enumerated,  and  restricting  its  liability 
to  loss  or  damage  caused  by  its  own  fraud  or  gross  negligence^ 
and  to  fifty  dollars  in  case  it  should  be  held  liable  for  any  such 
loss  or  damage.  It  also  contained  a  stipulation  that  all  the 
terms  of  the  contract  should  extend  to  and  inure  to  the  bene- 
fit of  any  other  carrier  to  whom  the  box  might  be  delivered 
for  shipment  to  its  destination.  This,  of  course,  includes  the 
defendant  company.  It  is  claimed  that  the  stipulations  in 
puch  shipping  receipt  operate  to  limit  the  recovery  in  this  ac- 
tion to  fifty  dollars.  The  difficulty  with  this  proposition  is^ 
that  the  contract  evidenced  by  such  receipt  is  between  the 
plaintiffs  and  the  express  company  only.  So  far  as  the  trans- 
portation company  is  concerned,  it  was  merely  a  proposition 
by  plaintiffs  to  that  company  to  carry  the  box  on  the  same 
terms  the  express  company  had  carried  it.  The  transporta- 
tion company  was  at  liberty  to  accept  it  or  to  make  another 
and  different  contract  of  carriage.  It  chose  the  latter  course, 
and  entered  into  the  contract  with  plaintiffs  contained  in  ex- 
hibit A.  This  contract  was  made  by  the  express  company  as 
the  agent  and  in  behalf  of  the  plaintiffs,  and  inures  to  their 
benefit,  and  probably  would  charge  them  with  liability  under 
it,  were  any  claimed  and  proved.  The  New  York  shipping  re- 
ceipt of  the  express  company  was  offered  in  evidence  in  behalf 
of  defendant,  and  rejected  by  the  court.  For  the  reasons  above 
stated,  it  failed  to  show  a  contract  between  the  parties  to  thi» 
action,  and  hence  was  properly  rejected. 

Objection  was  made  to  the  admission  of  certain  testimony 
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offered  by  the  plaintiff  for  the  purpose  of  proving  the  value 
and  identity  of  the  goods  in  the  box.  The  testimony  was  re- 
ceived. So  far  as  the  value  of  the  goods  is  concerned,  that  was 
determined  by  stipulation,  and  the  testimony  thereby  became 
immaterial.  The  identity  of  the  goods  was  sufficiently  estab- 
lished by  the  other  testimony  in  the  case.  Hence  if  the  testi- 
mony was  improperly  admitted  it  could  not  have  harmed  the 
defendant,  and  its  admission  is  no  ground  for  a  reversal.  We 
find  no  material  error  disclosed  in  the  record. 

By  the  Coubt.  The  judgment  of  the  circuit  court  is  af- 
firmed.   

Carriers  —  Bttrden  ov  Proof.  —  Where  a  bill  of  lading  exempts  • 
carrier  from  liability  for  breakage,  he  must,  in  an  action  for  damages,  first 
bring  himself  within  the  exception:  Witting  v.  St.  Louis  etc.  R'y  Co.,  101  Mo. 
631;  20  Am.  St.  Rep.  636,  and  note.  The  burden  of  proof  is  upon  a  carrier 
to  show  that  he  complied  with  the  terms  of  the  contract  of  carriage:  Hull  v. 
Chicago  etc.  R'y  Co.,  41  Minn.  510;  16  Am.  St.  Rep.  722,  and  note. 

Carriers — Evidenck  of  Negligence. — Non-delivery  of  goods  at  point 
of  destination  is  presumptive  evidence  of  negligence:  Wheeler  v.  Oceanic  etc 
Co.,  125  N.  Y.  155;  21  Am.  St.  Rep.  729,  and  note;  Lennon  v.  Rawilzer,  57 
Conn.  583. 

CoNNECTiNO  Carriers.  —  A  connecting  carrier,  by  receiving  freight  from 
another  carrier,  under  a  contract  between  the  consignor  and  the  latter,  be- 
comes the  agent  of  such  carrier  to  complete  his  contract,  and  is  entitled  to 
the  benefit  of  all  valid  limitations  of  the  carrier's  liability  contained  in  the 
contract:  St.  Louis  etc.  B'y  Co.  v.  Weakly,  50  Ark.  397;  7  Am.  St.  Rep.  104. 
Compare  Adam*  Ex.  Co.  y.  Harri*,  120  Ind.  73;  16  Am.  St  Rep.  315,  and 
note. 
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Corporations.  —  I»  an  Action  against  the  Stookholders  of  an  Insol- 
vent Corporation  to  compel  them  to  contribute  to  the  payment  of  its 
debts,  it  is  only  necessary,  in  order  to  make  out  a  pnma  facie  ease,  to 
establish  that  they  have  not  in  good  faith  paid  the  par  value  for  the 
stock  of  the  corporation. 

Coeporations.  —  The  Obligation  of  a  Subscriber  to  the  Capital  Stock 
of  a  corporation  to  pay  a  subscription  cannot  be  surrendered  or  released 
by  the  directors.  They  are  bound  to  call  in  that  which  is  unpaid,  and 
to  carefully  husband  it  when  received. 

Corporations.  —  Unpaid  Subscription  to  the  capital  stock  of  a  corpora* 
tion  is  an  asset  to  which  its  creditors  look  for  payment,  and  they  have 
the  right  to  insist  upon  its  collection,  tlM  same  as  any  other  debt  due  th* 
corporation. 
Ah.  St.  Rep.,  Vou  XXIIL  — Z) 
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Corporations.  —  Thb  Issuance  of  the  Stock  of  ▲  Corporation  for  a 
Wholly  Inadequate  Consideration  is  as  much  a  fraud  upon  its  credi- 
tors as  though  the  corporation  had  disposed  of  any  other  debt  due  it  for 
a  wholly  inadequate  consideration,  and  a  fraudulent  holder  of  stock  is 
liable  to  the  creditors  for  its  par  value,  less  what  ha  has  paid  for  it  to 
the  corporation. 

Corporation.  —  Subscriber  for  Stock  of  a  Corporation,  whether  he  is  to 
pay  for  it  in  money  or  in  property,  impliedly  agrees  to  pay  its  par  valne^ 
and  so  far  as  the  creditors  of  the  corporation  are  concerned,  its  direc- 
tors cannot  release  him  from  that  obligation. 

Corporations.  —  Subscriber  to  the  Stock  of  a  Corporation,  Who  Paid 
THKREFOR  IN  Propertt  knowu  to  them  to  be  worth  much  less  than  the 
par  value  of  the  stock  received  by  him,  is  liable  to  the  creditors  of  the 
corporation  for  the  difference  between  the  value  of  such  property  and 
the  par  value  of  the  stock  received  therefor. 

Turner  and  Timlin,  for  the  appellant. 

H.  Nunnemacher,  R.  Nunnemacherj  H.  M.  Benjamin,  and 
Williams,  Friend,  and  Bright,  for  the  respondents. 

Taylor,  J.  This  is  an  appeal  from  an  order  sustaining  a 
demurrer  to  the  complaint  of  the  plaintiff  in  the  action.  The 
complaint  is  intended  to  set  up  a  cause  of  action  under  sec- 
tions 3216,  3217,  3219,  3221,  3224,  and  3226  of  the  Revised 
Statutes.  The  complaint  sets  forth  the  fact  that  the  plaintiff 
is  a  judgment  creditor  of  the  defendant  corporation;  that  exe- 
cution upon  its  judgment  has  been  duly  issued,  and  returned 
unsatisfied.  It  also  alleges  that  the  corporation  is  insolvent, 
and  unable  to  pay  its  debts.  The  complaint  then  alleges  that 
Herman  Nunnemacher,  Robert  Nunnemacher,  and  H.  M.  Ben- 
jamin are  stockholders  of  said  defendant  company,  and  sets 
forth  facts  which  show  that  they  have  not  paid  for  their  stock 
its  full  and  fair  value,  as  required  by  law,  so  as  to  relieve 
them  from  contributing  further  to  the  payment  of  the  debts 
of  said  company. 

It  is  not  seriously  contended  by  the  learned  counsel  for  the 
respondents  that  the  complaint  does  not  state  facts  sufficient 
to  show  that  these  defendants  are  stockholders  of  said  corpo- 
ration, and  that,  as  between  them  and  the  creditors  of  said 
corporation,  they  would  be  liable  to  make  further  payment 
upon  the  stock  held  by  them  to  satisfy  the  debts  of  said  in- 
solvent corporation;  but  it  is  claimed  that 'because  it  is  alleged 
in  the  complaint  that  these  stockholders  obtained  their  stock 
from  the  corporation  as  full-paid  stock  as  the  purchase  price 
paid  by  said  corporation  for  certain  mining  rights  sold  to  said 
corporation  by  said  stockholders,  the  plaintiff  does  not  make 
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out  a  case  against  these  stockholders,  notwithstanding  its  al- 
legations show  that  the  property  transferred  to  said  corpora- 
tion was  not  in  fact  worth  one  tenth  part  of  the  par  value  of 
said  shares  of  stock  so  received  by  them  in  exchange  there- 
for, and  that  such  fact  was  well  known  to  said  stockholders 
at  the  time  they  received  their  shares  of  stock  therefor,  unless 
the  plaintiff  makes  the  further  allegation  that  at  the  time  it 
gave  credit  to  said  corporation  it  was  ignorant  of  the  fact  as 
to  how  said  defendants  had  obtained  their  shares  of  stock, 
and  that,  relying  upon  and  believing  that  they  had  paid  full 
value  for  their  shares  of  stock,  it  gave  credit  to  said  corpora- 
tion. The  claim  is,  that  the  same  rule  of  pleading  is  appli- 
cable to  the  case  at  bar  as  is  applicable  to  an  action  to  recover 
<iamages  of  a  defendant  for  obtaining  goods  from  the  plaintiff 
by  false  and  fraudulent  representations  made  by  the  defend- 
ant for  the  purpose  of  obtaining  such  goods,  and  that  in  such 
case  the  plaintiff  must  allege  that  the  representations  were 
false,  to  the  defendant's  knowledge,  and  that  the  plaintiff  re- 
lied upon  them  as  true,  and  gave  the  credit  or  made  the  pur- 
chase relying  upon  the  truth  of  such  representations. 

We  do  not  think  the  cases  are  at  all  analogous.  The  case 
at  bar  is  in  the  nature  of  a  bill  in  equity  to  subject  to  the 
payment  of  debts  the  property  of  the  defendant,  which  it 
has  conveyed  under  such  circumstances  as  the  law  declares 
to  be  fraudulent  as  against  its  creditors.  In  an  action  against 
the  stockholders  of  a  corporation  to  compel  them  to  contrib- 
ute to  the  payment  of  the  debts  of  the  insolvent  corpora- 
tion it  is  only  necessary,  in  order  to  make  out  a  prima  facie 
case,  to  establish  the  fact  that  the  stockholder  has  not  in 
good  faith  paid  the  par  value  for  his  stock  to  the  corporation. 

The  nature  of  the  stockholder's  liability  to  the  creditors  of 
the  corporation,  when  such  corporation  is  bankrupt,  is  well 
stated  in  the  cases  of  Upton  v.  Tribilcock,  91  U,  S.  47,  and 
Sanger  y.  Upton^  91  U.  S.  60.  In  the  case  first  cited  the  court 
gay:  "The  capital  stock  of  a  moneyed  corporation  is  a  fund 
for  the  payment  of  its  debts.  It  is  a  trust  fund,  of  which  the 
directors  are  the  trustees.  It  is  a  trust  to  be  managed  for  the 
benefit  of  its  share-holders  during  its  life,  and  for  the  benefit 
of  its  creditors  in  the  event  of  its  dissolution.  This  duty  is 
a  sacred  one,  and  cannot  be  disregarded.  Its  violation  will 
not  be  undertaken  by  any  just-minded  man,  and  will  not  be 
permitted  by  the  courts.  The  idea  that  the  capital  of  a  cor- 
poration is  a  foot-ball,  to  be  thrown  into  the  market  for  the 
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purpose  of  speculation,  that  its  value  may  be  elevated  or  de- 
pressed to  advance  the  interests  of  its  managers,  is  a  modern 
and  wicked  invention.  Equally  unsound  is  the  opinion  that 
the  obligation  of  a  subscriber  to  pay  his  subscription  may  bo- 
released  or  surrendered  to  him  by  the  trustees  of  the  com- 
pany. This  has  been  often  attempted,  but  never  successfully. 
The  capital  paid  in,  or  promised  to  be  paid  in,  is  a  fund  which 
the  trustees  cannot  squander  or  give  away.  They  are  bound' 
to  call  in  what  is  unpaid,  and  carefully  husband  it  when 
received."  In  the  second  case  cited  the  court  say:  "The- 
capital  stock  of  an  incorporated  company  is  a  fund  set  apart 
for  the  payment  of  its  debts.  It  is  a  substitute  for  the  per- 
sonal liability  which  subsists  in  private  copartnerships.  When- 
debts  are  incurred,  a  contract  arises  with  the  creditors  that  it 
shall  not  be  withdrawn  or  applied  otherwise  than  upon  their 
demands,  until  such  demands  are  satisfied.  The  creditors 
have  a  lien  upon  it  in  equity.  If  diverted  they  may  follow 
it  as  far  as  it  can  be  traced,  and  subject  it  to  the  payment  of 
their  claims,  except  as  against  holders  who  have  taken  it  bona 
fide  for  a  valuable  consideration  and  without  notice.  It  is- 
publicly  pledged  to  those  who  deal  with  the  corporation  for 
their  security.  Unpaid  stock  is  as  much  a  part  of  this  pledge 
and  as  much  a  part  of  the  assets  of  the  company  as  the  cash 
which  has  been  paid  in  upon  it.  Creditors  have  the  same- 
right  to  look  to  it  as  to  anything  else,  and  the  same  right 
to  insist  upon  its  payment  as  upon  the  payment  of  any  other 
debt  of  the  company.  As  regards  creditors,  there  is  no  dis- 
tinction between  such  a  demand  and  any  other  asset  which 
may  form  a  part  of  the  property  and  effects  of  the  corpora- 
tion." 

Under  the  rule  stated  in  these  opinions,  that  the  capital 
stock  of  a  corporation  is  an  asset  of  the  corporation,  held  in 
trust  for  the  benefit  of  the  corporation  and  of  its  creditors 
when  bankrupt,  it  follows  logically  that  when  the  corporation 
disposes  of  this  stock  for  a  wholly  inadequate  consideration, 
it  is  as  much  a  fraud  upon  the  creditors  of  the  corporation  as 
though  the  corporation  had  disposed  of  any  of  its  other  debts 
due  to  the  corporation  for  a  wholly  inadequate  consideration. 
It  diflfers  from  the  other  tangible  assets  of  the  corporation,  as 
between  the  creditors  of  the  corporation  and  the  stockholders, 
in  this,  that  when  the  tangible  assets  of  the  corporation  are 
fraudulently  conveyed,  the  creditor  can  only  take  the  prop- 
erty so  conveyed  in  satisfaction  of  his  debt,  but  cannot  compel 


Jan.  1891.]    Gogebic  Inv.  Co.  v.  Iron  Chief  Min.  Co.       421 

Ihe  fraudulent  vendee  to  pay  the  creditor's  debt  unless  he  has 
-disposed  of  the  property  fraudulently  received  by  him,  and 
in  that  event  he  must  account  for  what  he  has  received  for  it, 
or  for  its  fair  value;  but  the  fraudulent  holder  of  stock,  under 
the  common  law  and  under  our  statute,  becomes  liable  to  the 
•creditors  for  the  par  value  of  the  stock,  less  what  he  has  paid 
for  it  to  the  corporation.  The  law  makes  the  fraudulent 
holder  of  stock,  so  far  as  creditors  are  concerned,  a  debtor  to 
the  company  for  its  par  value,  and  as  to  creditors  he  cannot 
relieve  himself  of  this  obligation  until  the  debts  of  the  corpo- 
ration are  paid.  Under  sections  1753  and  1758  of  the  Revised 
Statutes,  which  are  not,  perhaps,  materially  diflFerent  from 
the  common  law,  the  subscriber  for  stock  of  a  corporation, 
whether  he  is  to  pay  for  it  in  money  or  in  property,  impliedly 
agrees  to  pay  its  par  value  therefor,  and,  so  far  as  creditors  of 
the  corporation  are  concerned,  the  trustees  of  the  corporation 
cannot  release  him  from  that  obligation. 

In  the  case  at  bar  the  facts  stated  in  the  complaint  show 
that  nearly  all  the  capital  stock  of  the  corporation  was  issued 
and  delivered  to  the  stockholders  named  in  the  complaint  for 
a  nominal  consideration,  and  the  presumption  of  the  law  is, 
that  such  a  transfer  of  the  stock  is  a  fraud  upon  the  creditors 
of  the  corporation,  and  that  as  to  such  creditors  the  parties  to 
whom  the  stock  was  issued  must  be  held  liable  to  a  further 
payment  upon  their  stock  to  the  par  value  thereof,  if  it  be 
necessary  to  make  such  further  payment  to  satisfy  the  debts 
of  the  corporation.  The  allegations  of  the  complaint,  which 
are  admitted  to  be  true  by  the  demurrer,  show  conclusively 
that  the  stockholder  defendants  have  not,  as  between  them- 
selves and  the  creditors,  paid  in  full  for  their  stock,  and 
are  therefore  liable  to  make  further  payments  for  the  bene- 
fit of  the  plaintiff  as  a  creditor  of  the  corporation.  This  is  all 
that  is  necessary  under  our  statute  or  at  common  law  to 
make  a  case  against  the  stockholder  of  unpaid  stock  in  favor 
of  a  creditor  of  the  insolvent  corporation. 

That  the  defendants  may  be  able  to  defeat  this  claim  of 
the  creditor  of  the  corporation,  by  showing  that  at  the  time 
his  debt  was  incurred  he  knew  that  the  stock  of  the  corpora- 
tion had  all  been  issued  in  payment  for  property  of  a  value 
very  much  less  than  the  par  value  thereof,  is  a  question  which 
does  not  arise  on  this  demurrer.  Such  a  defense  is  in  the 
nature  of  an  estoppel  upon  the  plaintiff,  and  need  not  be 
negatived   in   the   complaint.      All  the   cases  cited  by   the 
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learned  counsel  for  the  appellant  to  Bustaln  his  contention 
were  cases  arising  upon  the  trial  of  the  issues  in  the  case,, 
and  not  upon  a  demurrer  to  the  pleading  of  the  plaintiff. 

By  the  Court.  The  order  appealed  from  is  reversed,  and 
the  cause  is  remanded,  with  directions  to  overrule  the  de» 
murrer,  and  for  further  proceedings  according  to  law. 

Insolvent  Corporations  —  Liabilitt  of  Stockholders. — For  the  lia- 
bility of  stock  holdfcra  to  creditors  of  the- corporatioa  for  corporate  debts,  a» 
well  as  the  method  of  enforcing  such  liability,  see  extended  note  to  Thomp- 
son V.  Beno  Sav.  Bank,  3  Am.  St.  Rep.  806-873;  Bairkkv.  Oifford,  47  Ohio 
St.  180;  21  Am.  St.  Rep.  798,  and  note  805,  806. 

Corpobations  —  Liability  of  Subscribers.  —  Subscribers  who  have  paid 
the  full  amount  of  the  shares  for  which  their  subscriptions  call  cannot  be 
bound  by  assessments  for  any  purpose  but  for  debts:  Lancaster  Starch  Co.  v. 
Moone,  62  N.  H.  671.  But  subscribers  are  liable  to  corporation  creditors  to  the 
full  amount  of  their  honajlde  subscriptions:  Tama  Water  P.  Co.  v,  Hopkins, 
79  Iowa,  653;  and  they  cannot  set  ofiF,  as  against  a  judgment  creditor  of  the 
corporation  seeking  to  subject  the  unpaid  subscriptions  due  from  them  to 
the  corporation,  the  amount  of  debts  owing  to  them  from  the  corporation: 
Tama  Water  P.  Co.  v.  Hopkins,  79  Iowa,  653.  Where  the  stock  is  not  sub- 
scribed for  up  to  the  minimum  of  the  capital,  and  none  of  the  stock  is  paid 
in,  but  the  corporations  organize  and  proceed  to  business,  contracting  debts 
beyond  the  nominal  capital,  they  perpetrate  a  legal  fraud  upon  the  credi- 
tors, and  must  make  good  the  minimum  capital,  with  interest  thereon,  if 
necessary  to  pay  the  corporate  debts:  Burns  v.  Beck  etc.  Hdw.  Co.,  83  Ga. 
471.  In  Whitehill  v.  Jacobs,  75  Wis.  474,  where  paid-up  stock  was  issued  for 
property  received  by  the  corporation,  the  court  held  that  the  holders  thereof 
cannot  be  charged  with  a  debt  of  the  corporation  on  the  ground  that  such, 
■tock  was  not  in  fact  fully  paid,  except  in  the  case  of  fraud. 
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Partnership.  —  Assumption  by  a  Partnership  of  a  Debt  of  One  of 
ITS  Members  is  not  a  fraud  upon  the  partnership  creditors,  if  the  firofi 
is  solvent  and  able  to  pay  its  other  debts  at  the  time. 

Partnership,  Assumption  of  Debt  by. — The  failure  to  enter  on  the 
books  of  a  partnership  a  credit  for  moneys  alleged  to  have  been  loaned, 
or  to  give  any  security  for  such  money,  or  to  make  any  agreement  as 
to  when  it  should  be  repaid,  are  circumstances  properly  to  be  consid- 
ered in  determining  whether  such  loan  was  in  fact  made,  but  do  not 
prevent  it  from  becoming  a  valid  partnership  debt,  if  the  jury  are  sat- 
isfied that  it  was  made  in  good  faith  and  without  any  fraudulent  par<^ 
pose. 

Prefersncb  may  be  Given  by  a  Failing  Debtor  to  any  of  his  creditors, 
either  by  paying  or  securing  a  debt,  and  his  other  creditors  cannot,  oil; 
that  account,  avoid  the  payment  or  invalidate  the  security. 
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Paetnkbship.  —  One  Partnkr  mat  Secure  a  Firm  Debt,  in  the  absence 
of  his  copartner,  and  without  his  knowledge  and  consent,  by  executing 
a  mortgage  in  the  name  of  the  firm  upon  its  personal  property. 

Cha'itel  Mortgage  —  Change  of  Possession.  —  A  mortgagee  may  em- 
ploy a  mortgagor  to  remain  in  possession  of  chattels  mortgaged,  and  to 
sell  them,  and  to  pay  the  proceeds  of  the  sale  in  satisfaction  of  the 
mortgage. 

Practice.  —  Proof  of  Value  13  Unnecessary  in  an  action  of  trover, 
when  the  answer  alleges  that  it  is  not  of  greater  value  than  a  specified 
•am,  and  the  recovery  was  for  a  sum  less  than  that  thus  admitted. 

Ray  S.  Reid  and  Charles  P.  Brown,  for  the  appellant. 

W.  Goss,  for  the  respondent. 

Cole,  C.  J.  It  would  be  impossible,  without  writing  a 
very  long  opinion,  to  notice  in  detail  all  the  errors  assigned 
for  a  reversal  of  the  judgment  in  this  case,  nor  is  such  an 
extended  discussion  necessary  to  dispose  of  the  questions  in- 
volved. A  reference  to  a  few  elementary  principles  of  law  is 
all  that  need  be  said  upon  the  numerous  errors  assigned. 

The  plaintiff's  right  to  recover  the  value  of  the  goods  in 
controversy  depends  entirely  upon  the  validity  of  a  chattel 
mortgage  given  to  him  by  the  Hage  Brothers,  dated  May  3, 
1886.  If  that  mortgage  is  valid  as  against  the  creditors  of 
the  firm,  the  judgment  is  correct.  The  objection  taken  to 
this  mortgage  is,  that  it  was  not  given  to  secure  the  payment 
of  a  partnership  debt,  and  is  therefore  void  as  to  the  firm 
creditors.  We  think  the  jury  must  have  found,  under  the 
charge  of  the  court,  that  the  mortgage  was  given  to  secure 
the  bona  fide  indebtedness  of  the  firm,  and  that  there  was  no 
fraudulent  intent  in  giving  it.  That  there  was  evidence 
tending  to  establish  these  facts  cannot  be  successfully  de- 
nied, if  the  plaintiflf's  testimony  is  to  be  believed;  for  he  tes- 
tified, in  substance,  that  he  loaned  Iver  Hage  six  hundred 
dollars  in  June,  1884,  and  that  before  Christmas,  1885,  he 
loaned  both  Iver  and  Torger  two  hundred  dollars  more.  In 
June,  1884,  Iver  and  one  Canudson  were  in  partnership;  and 
the  plaintiff  said  the  six  hundred  dollars  which  he  loaned 
Iver  Hage  was  used  by  them  to  purchase  goods  for  the  firm. 
It  does  not  clearly  appear  that  Iver  made  the  loan  of  six 
hundred  dollars  for  the  firm  of  Hage  and  Canudson,  though 
probably  the  loan  inured  to  the  benefit  of  the  firm.  The 
plaintiff  does  say  that  Canudson  had  nothing  to  do  in  bor- 
rowing the  six  hundred  dollars  from  him;  by  which  he 
means,  as  we  understand  his  testimony,  that  Canudson  did 
not  act  in  the  matter.     This,  of  course,  might  be  true,  and 
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still  it  might  be  the  fact  that  Tver  acted  for  the  firm  in  mak- 
ing the  loan.  It  satisfactoril}'  appears  that  the  firm  had  the 
benefit  of  the  loan,  and  that  the  money  was  applied  to  pur- 
chase goods  for  the  firm.  But,  it  is  said,  non  constat  but  this 
six  hundred  dollars  was  Iver's  contribution  to  the  capital 
stock  of  the  partnership. 

But  the  matter  as  to  whether  this  debt  was  one  that  the 
firm  was  liable  to  pay  does  not  rest  upon  the  facts  above 
stated.  It  appears  that  in  the  spring  or  summer  of  1885, 
Torger  Hage  purchased  the  interest  of  Canudson  in  the 
firm,  and  that  then  he  and  Iver  both  promised  to  pay  the 
plaintiff  the  six-hundred-dollar  loan.  Now,  if  it  be  assumed 
that  the  six  hundred  dollars  was  originally  loaned  to  Iver, 
and  that  it  was  his  individual  debt,  yet  as  the  money  had 
been  used  to  purchase  goods  for  the  firm,  could  not  the  part- 
ners, when  the  new  firm  was  organized,  assume  this  debt, 
and  bind  the  firm  to  pay  it?  There  is  nothing  to  show  that 
the  firm  was  insolvent  at  this  time,  and  we  suppose  it  might 
bind  the  firm  to  pay  the  individual  debt  of  one  of  the  partners. 
We  do  not  understand  that  such  an  application  of  the  assets, 
or  such  a  liability  assumed,  would  be  a  fraud  upon  partner- 
ship creditors,  if  the  firm  was  solvent  and  able  to  pay  its 
other  debts  at  the  time.  The  learned  circuit  court  distinctly 
charged  that  if  the  debt  was  the  individual  debt  of  Iver 
Hage,  it  must  have  been  assumed  by  the  partnership,  so  as 
to  become  a  firm  liability,  in  order  to  sustain  the  mortgage 
which  was  subsequently  given.  But  that  a  solvent  firm 
might  assume  the  individual  debt  of  one  of  the  partners,  and 
agree  to  pay  it  out  of  the  partnersliip  property,  and  give  a 
valid  mortgage  on  its  stock  for  that  purpose,  providing  the 
transaction  was  free  from  fraud,  is  clear.  So  that  if,  at  the 
time  the  new  firm  was  organized,  the  debt  became  a  partner- 
ship liability  by  the  firm's  assuming  it  and  agreeing  to  pay 
it,  then  the  claim  stood  upon  the  same  footing  as  any  other 
firm  debt.  This  is  not  the  language  of  the  charge,  but  is  its 
meaning,  and  the  sense  in  which  the  jury  must  naturally 
have  understood  it. 

It  seems  to  us  the  court  was  right  in  this  view  of  the  law. 
There  can  be  no  doubt  that  the  jury  were  satisfied  from  the 
evidence  that  when  the  new  firm  was  organized  this  six- 
hundred-dollar  loan  was  assumed  by  the  firm  and  became 
the  partnership  debt  of  Hage  Brothers;  and  it  is  not  claimed 
that  the  firm  was  insolvent  at  that  time.     If  the  firm  was  in- 
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solvent,  it  could  not  assume  the  individual  debt  of  a  partner 
and  secure  its  payment  by  a  mortgage  upon  the  partnership 
property,  as  such  an  act  would  be  in  fraud  of  the  partnership 
creditors,  who  had  the  right  to  be  first  paid,  and  so  the  jury 
■were  instructed. 

As  to  the  two  hundred  dollars  which  the  plaintiff  loaned 
Hage  Brothers  about  a  month  before  Christmas,  in  1885, 
there  can  be  no  question  but  that  it  was  a  partnership  debt. 
It  is  argued  that  if  the  six-hundred-dollar  loan  had  in  fact 
become  a  partnership  debt,  the  books  of  Hage  Brothers 
should  have  shown  a  credit  for  that  amount  in  favor  of  the 
plaintiff,  or  that  a  note  or  some  security  should  have  been 
given  the  plaintiff  as  evidence  of  the  firm  liability.  Correct 
business  methods  would  doubtless  have  required  some  entry 
of  the  transaction  upon  the  books  of  the  firm,  but  the  business 
seems  to  have  been  done  very  loosely,  the  parties  having  con- 
fidence in  each  other,  and  trusting  to  the  oral  agreement.  It 
does  not  appear  that  there  was  any  entry  made  of  the  two 
hundred  dollars  on  the  firm  books,  or  any  note  given  for  it, 
though  unquestionably  it  was  a  loan  to  the  firm  of  Hage 
Brothers,  The  court  instructed  the  jury  that  the  facts  that 
the  books  of  Hage  Brothers  did  not  show  a  credit  in  favor 
of  the  plaintiff"  for  his  money  loaned,  and  that  no  note  was 
given  nor  security  taken,  nor  agreement  made  as  to  when  the 
money  was  to  be  repaid,  were  circumstances  to  be  weighed 
when  considering  the  credibility  of  the  plaintiff" 's  testimony. 
These  were  proper  matters  to  be  considered  in  determining 
the  question  as  to  whether  the  debt  was  a  valid  partnership 
liability,  or  whether  the  chattel  mortgage  was  given  for  any 
fraudulent  purpose. 

The  mortgage  was  given,  as  we  have  said,  on  the  3d  of 
May,  1886.  At  that  time  the  firm  of  Hage  Brothers  was  em- 
barrassed and  in  failing  circumstances.  But  the  mortgage 
was  given  by  one  partner  in  the  absence  of  the  other  partner, 
to  secure  an  existing  firm  liability.  Could  not  such  a  secu- 
rity be  given  to  secure  an  honest  bona  fide  debt,  where  there 
was  no  intent  to  cover  up  property  for  the  benefit  of  Hage 
Brothers,  or  to  defraud  their  other  creditors?  We  suppose 
the  plaintiff"  had  the  right  to  take  the  mortgage  and  secure  him- 
self, even  though  the  other  creditors  might  suff'er  by  his  doing 
€0.  One  creditor  has  the  right  to  induce  a  failing  debtor  to 
pay  or  secure  his  debt,  and  the  fact  that  they  might  lessen 
the  ability  of  the  debtor  to  pay  other  creditors  does  not  neces- 
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earily  avoid  the  payment  or  invalidate  the  security.  The 
mortgage  was  given  to  secure  the  payment  of  $910.61,  the 
amount  of  the  firm  debt,  and  the  property  mortgaged  was  not 
worth  much  more  than  that  sum. 

There  is  an  objection  that  the  property  was  not  sufficiently 
described  in  the  mortgage,  but  we  think  the  objection  is  not 
well  taken.  The  schedule  referred  to,  and  attached  to  the 
mortgage,  clearly  identifies  and  describes  the  property  em- 
braced in  the  instrument.  It  does  describe  the  articles  in  the 
show-cases  with  sufficient  fullness  to  indicate  what  property 
was  intended  to  be  covered  by  the  mortgage. 

The  mortgage  was  given  by  Torger  Hage  on  behalf  of  the 
firm,  in  the  absence  and  without  the  knowledge  of  the  other 
partner,  Iver  Hage,  who  was  absent  in  Dakota.  We  suppose 
one  partner  may,  without  the  consent  of  his  copartner,  being 
absent,  pay  a  debt  or  execute  a  mortgage  in  the  name  of  the 
firm  upon  partnership  property  to  secure  a  firm  debt.  The 
power  of  each  partner  to  bind  the  firm  fairly  extends  to  such 
a  transaction,  unless  restricted  by  the  articles  of  copartner- 
ship, and  it  does  not  appear  that  there  was  any  such  restric- 
tion on  the  power  of  the  partner  in  this  case.  It  was  clearly 
within  the  scope  of  the  implied  authority  of  Torger  to  execute 
the  mortgage,  as  mujh  as  selling  the  goods  or  collecting  the 
debts  due  the  firm.  This  proposition  seems  too  plain  to  re- 
quire discussion. 

The  mortgagee,  deeming  himself  insecure,  took  possession 
at  once  of  the  mortgaged  property,  as  he  had  the  right  to  do, 
and  employed  Torger,  as  agent  or  clerk,  to  sell  the  goods  and 
pay  over  the  proceeds  to  him,  to  be  applied  upon  the  mort- 
gage debt.  There  is  no  legal  objection  to  such  an  arrange- 
ment. It  certainly  did  not  create  any  secret  trust,  as  counsel 
suggests.  The  plaintiff  might  employ  the  mortgagor  to  sell 
the  goods  for  him,  and  pay  over  the  proceeds  of  all  sale» 
made. 

Tlie  action  is  for  a  wrongful  conversion  of  the  goods,  alleged 
in  the  complaint  to  be  of  the  value  of  $1,147.41.  The  defend- 
ant, as  sheriff",  seized  the  goods  under  attachments  issued  in 
favor  of  the  creditors  of  the  firm  of  Hage  Brothers.  In  the 
answer  the  defendant  denies  that  the  goods  were  "of  any 
other  or  greater  value  than  $917.63."  This,  fairly  construed,, 
must  be  deemed  to  refer  to  the  mortgaged  property  mentioned 
in  the  complaint.  A  point  is  made  that  the  value  of  the  prop- 
erty was  not  proven  on  the  trial.     It  certainly  appears  that 
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the  property  did  not  exceed  the  amount  due  upon  the  note 
and  mortgage,  and,  in  view  of  the  admission  in  the  answer  as 
to  the  value,  we  think  no  further  proof  as  to  that  fact  was  ne- 
cessary. The  recovery  was  less  than  the  value  stated  in  the 
answer,  and  the  interest  thereon  to  the  commencement  of  the 
action. 

This  disposes  of  all  the  material  questions.  The  case  seema 
to  have  been  fairly  submitted,  under  proper  instructions  as  to 
the  law  for  the  guidance  of  the  jury,  and  the  judgment  of  the 
cir'^uit  court  must  be  affirmed. 

By  the  Court.    Judgment  affirmed. 


Partnership  —  Assuming  Debt  of  One  Partner. — While  the  general 
rule  in,  that  one  partner  cannot  use  firm  assets  to  discharge  his  individual 
liabilities:  Jannqf  v.  Spiinger,  78  Iowa,  617;  16  Am.  St.  Rep.  460,  and  notej 
Feucht  V.  Eoans,  52  Ark.  556;  yet  a  firm  may,  by  consent,  assume  or  pay  off 
the  individual  indebtedness  of  one  of  its  members:  Schmidlapp  v.  Cun-it, 
55  Miss.  597;  30  Am.  Rep.  530,  and  note  533-537;  Seigel  v.  Chidsey,  28  Pa. 
St.  279;  70  Am,  Dec.  124;  Miller  v.  Stone,  69  Wis.  617;  or  the  debts  of 
a  former  firm  composed  partly  of  the  same  persons:  Herman  v.  Paris,  81 
Cal.  6*25.  Without  the  consent  of  the  firm,  it  cannot  be  bound  by  contract* 
of  indebtedness  entered  into  by  one  of  its  members  upon  his  own  account, 
notwithstanding  the  fact  that  the  goods  purchased  or  the  moneys  borrowed 
by  such  member  are  subsequently  used  for  firm  purposes:  National  Bank  v. 
Header,  40  Minn.  325;  Leverone  v.  Hildreth,  80  Cal.  139.  A  mortgage  given 
by  an  insolvent  firm  to  secure  money  loaned  to  a  member  thereof  is  void  a» 
against  the  firm  creditors:  Cribb  v.  Morse,  77  Wis.  322.  But  see  Bernheimer 
V.  BindsJcop/,  116  N.  Y.  428;  15  Am.  St.  Rep.  414;  Hanover  Nai.  Bank  v.  Klein, 
64  Miss.  141;  60  Am.  Rep.  47. 

Debtor  and  Creditor  —  Preference.?.  —  An  insolvent  partnership  may 
make  preferences  among  creditors  of  the  firm,  and  one  partner,  even  with- 
out the  knowledge  or  consent  of  his  copartners,  may  transfer  ttie  partnership 
property  to  a  firm  creditor  in  satisfaction  of  his  debt:  Buljer  v.  Rose,  119 
N.  Y.  459.  Compare  Patton  v.  Le/twicli,  86  Va.  421;  1«  Am.  St.  Rep.  902. 
and  note. 

Chattel  Mortgages  —  Change  of  Possession.  —  A  chattel  mortgage  is 
not  void  as  to  creditors,  which  allows  the  mortgagor  to  retain  possession  of 
the  mortgaged  property  and  sell  the  same  in  the  usual  course  of  business, 
under  an  express  provision  requiring  that  the  profits  must  be  applied  to  the 
satisfaction  of  the  mortgagee's  debt:  Simis  v.  Hodge,  121  N.  Y.  671;  Huschle 
V.  Monis,  131  111.  587.  Compare  Peabody  v.  Landon,  61  Vt.  318;  15  Anu 
at  Rep.  903,  and  note  912-917. 
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•JcTRY  Trial. — It  is  Improper,  on  an  Examination  or  a  Joror  an  his 
Voir  Dirb,  to  permit  him  to  be  asked  whether  he  had  a  prejudice  for 
or  against  charivari  parties,  or  against  persons  engaged  in  ehaiivaring, 
though  the  action  is  to  recover  damages  for  the  shooting  of  the  plaintiff 
while  he  and  others  were  engaged  in  giving  the  defendant  a  diarivarL 

Jdry  Trial  —  Prejudicb  against  a  Crime.  — Juror  is  not  Disqualified 
from  trying  a  person  accused  of  a  particular  crime  by  the  fact  that  he 
has  a  prejudice  against  such  crime. 

Chaktvari  Partt,  Resistance  to. — It  is  error  to  charge  a  jury,  in  an 
action  to  recover  damages  for  being  shot  at  a  charivari  party,  that  de- 
fendant was  bonnd  to  inform  such  party  of  the  fact  that  their  riotous 
conduct  was  endangering  the  life  of  his  wife  and  children,  before  taking 
effectual  means,  by  shooting  and  otherwise,  to  drive  them  away.  It  is 
not  true  that  one  who  is  being  diarivm-ied  for  the  third  time  by  persons 
who  on  the  previous  times  were  warned  away  and  directed  to  desist,  and 
who  then  treated  such  warning  with  derision,  and  abusive  and  insult- 
ing remarks,  has  no  right  to  iire  into  a  body  of  rioters  without  notice 
and  without  commanding  them  to  disperse. 

-Jury  Trial. — It  is  Error  not  to  Charge  a  Jury  of  the  Essential 
Difference  between  an  assault  by  one  person  and  by  a  body  of  rioters, 
in  an  action  to  recover  damages  for  being  shot  by  one  whom  the  plain- 
tiff and  otliers  were  charivaring  in  a  riotous  manner,  firing  guns,  blow- 
ing horns,  drumming  on  pans,  and  making  all  kinds  of  hideous  noises. 

&0T,  Resistance  to.  — A  Riot  is  always  Regarded  in  Law  as  a 
Dangerous  Occurrence,  and  it  is  impossible  to  conjecture  or  ascertain 
beforehand  to  what  extremities  of  lawlessness  or  crime  the  excitment 
or  confusion  may  lead.  A  private  person,  who  cannot  otherwise  sup- 
press or  defend  himself  from  rioters,  may  justify  or  excuse  the  use  of 
fire-arms  or  other  deadly  weapons,  because  it  is  both  a  riglit  and  a  duty 
to  protect  one's  self  and  family  and  to  aid  in  preserving  peace. 

Sklf-defense.  — One  assaulted  in  such  a  way  as  to  induce  in  him  a  reason- 
able belief  of  danger  of  losing  his  life  or  of  suffering  great  bodily  harm, 
is  justified  in  flefending  himself,  although  the  danger  is  not  real,  but 
apparent  only.  A  person  will  not  be  held  responsible,  civilly  or  crimi- 
nally, if  he  acts  in  self-defense  from  a  real  and  honest  conviction  induced 
by  reasonable  evidence,  although  he  may  have  been  mistaken  as  to  the 
extent  of  the  actual  danger. 

Maurice  McKenna  and  L.  J.  Nash,  for  the  appellant. 

Diiffy  and  McCrory,  and  C.  E.  Shepard,  for  the  respondent. 

Cole,  C.  J.  We  have  had  occasion  heretofore  to  consider 
the  transactions  which  gave  rise  to  this  action:  Biggins  v. 
Minaghauy  76  Wis.  298;  Minaghan  v.  State,  77  Wis.  643.  It 
is  a  matter  of  regret  that  the  cause  was  not  fairly  tried  at  the 
last  time,  so  as  to  stop  this  expensive  litigation,  which  is  ru- 
inous to  both  parties,  however  it  might  finally  result.     But 
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we  think  such  error  intervened  on  the  trial  that  there  must 
be  a  reversal  of  the  judgment. 

The  first  error  assigned  which  we  shall  notice  was  the  man- 
ner of  selecting  the  jury.  On  the  voir  dire  the  plaintiff's 
counsel  was  permitted  to  ask,  against  the  objection  of  the  de- 
fendant, whether  the  juror  had  any  prejudice  for  or  against 
charivari  parties,  or  if  he  entertained  any  prejudice  against 
parties  that  engaged  in  charivaring.  The  learned  circuit 
judge  seems  to  have  had"  some  doubt  about  the  propriety  of 
this  course  of  examination,  and  we  think  it  was  wholly 
wrong.  Every  good,  law-abiding  citizen  must  and  does  con- 
demn such  unlawful  and  riotous  assemblies.  They  are  wholly 
indefensible  in  law  and  morals,  and  are  reprobated  by  every 
well-disposed  person.  With  the  same  propriety  a  juror  called' 
upon  to  try  a  man  charged  with  a  criminal  act  might  be  asked 
if  he  had  or  entertained  any  bias  or  prejudice  for  or  against 
crime  or  criminals.  Persons  are  undoubtedly  entitled  to  a 
fair  and  impartial  jury  to  try  a  cause;  and  where  it  appears 
that  a  juror  is  prejudiced,  of  course,  upon  a  knowledge  of  the 
facts,  or  that  he  has  bias  or  prejudice  in  favor  of  or  against 
one  of  the  parties,  he  is  disqualified.  But  if  he  has  no  actual 
bias,  and  is  able  to  hear  the  evidence  and  decide  upon  it  im- 
partially, under  the  guidance  of  the  court  as  to  the  law,  what- 
ever may  be  his  views  as  to  the  enormity  of  crime  in  the 
abstract,  he  is  legally  qualified  as  a  juror.  Such  a  juror  will 
try  the  issues  fairly  and  without  prejudice  to  the  substantial 
rights  of  either  party.  The  course  of  the  examination  as  to 
the  competency  of  the  jurors  we  deem  irregular  and  wrong. 
It  resulted  in  excluding  at  least  one  qualified  juror  (De 
Smith)  from  the  panel.  We  do  not  understand  that  a  preju- 
dice entertained  by  a  juror  against  a  particular  crime  consti- 
tutes a  sufficient  ground  for  excluding  him  when  called  to  try 
a  person  for  such  offense:  See  Williams  v.  State^  3  Ga.  453; 
Parker  v.  State,  34  Ga.  262;  United  States  v.  Noelke,  17  Blatchf. 
554;  1  Fed.  Rep.  426;  United  States  v.  Hanway,  2  Wall.  Jr. 
139.  It  would  be  almost  impossible  to  obtain  a  panel  in  a 
case  if  every  citizen  was  excluded  from  it  who  had  a  preju- 
dice against  or  was  opposed  to  charivari,  which  is  in  law  a 
crime. 

But,  while  we  express  our  emphatic  disapproval  of  the 
course  pursued  in  the  examination  of  the  jurors  on  the  voir 
dire,  we  do  not  reverse  the  judgment  on  that  ground,  but  be- 
cause the  cause,  we  think,  was  not  fairly  submitted  to  the  jury 
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by  the  trial  court.  A  number  of  instructions  were  asked  on  the 
part  of  the  defendant,  some  of  which  were  covered  by  the  gen- 
eral charge;  and  some  were  refused  which  should  have  been 
given.  The  instructions  and  charge  are  too  lengthy  to  be 
quoted  verbatim,  nor  is  it  necessary,  to  make  our  remarks 
upon  them  intelligible.  The  really  controverted  question  in 
the  case  was,  whether,  under  the  circumstances,  the  defend- 
ant was  justified  in  shooting  the  plaintiflF  as  he  did.  The 
trial  court,  in  considering  the  question  whether  the  shooting 
was  excusable  or  justifiable,  said:  "The  defendant,  as  he  had 
a  lawful  right  to  do,  on  the  fourteenth  day  of  June,  married  a 
second  wife  and  took  her  to  his  home  to  live.  On  the  night  of 
June  18,  1887,  the  plaintiflF  and  others,  men  and  boys,  pro- 
ceeded to  the  defendant's  house,  and  engaged  in  what  is  des- 
ignated as  a  charivarij  the  nature  and  character  of  which  is 
shown  by  the  evidence.  The  same  thing  was  repeated  on  the 
nights  of  the  22d  and  25th  of  the  same  month.  It  was  con- 
tinued on  the  last  night  until  the  plaintifi"  was  shot,  when 
the  crowd  dispersed.  What  was  done  on  each  night  is  for 
you  to  ascertain  and  consider.  The  plaintiflF  was  present  on 
the  18th  and  25th  of  June,  as  an  actual  participant,  or  aiding 
and  encouraging  the  others,  so  that  he  is  responsible  for  the 
acts,  language,  and  conduct  of  each  and  every  one  consti- 
tuting the  charivari  party,  the  same  as  if  done  by  himself. 
He  knew  what  had  been  done  on  the  night  of  the  22d,  before 
the  commencement  of  the  proceedings  and  disturbance  on 
the  25th.  The  defendant,  at  these  times,  was  in  the  peace- 
able pursuit  of  his  own  business,  at  home  with  his  family, 
and  entitled  to  enjoy  domestic  peace  and  tranquillity,  without 
disturbance  or  molestation  from  the  plaintiflF  or  any  one  else. 
These  three  gatherings  by  the  plaintiflF  and  others  were  com- 
posed of  men  and  boys  from  the  defendant's  neighborhood, 
but  whether  he  knew  who  they  were  at  these  times  is,  of 
course,  a  question  for  you  to  determine.  The  charivari  par- 
ties consisting  of  the  crowd  in  front  of  or  upon  the  defendant's 
premises  constituted  an  unlawful  assembly;  and  by  their 
transactions,  conduct,  and  behavior  became  what  is  known  in 
the  law  as  a  'riot,'  tending  to  the  disturbance  of  the  peace  and 
the  annoyance,  if  not  the  terror,  of  the  defendant  and  others 
in  the  vicinity;  they  were  trespassers  in  the  highway.  Where 
an  unlawful  assembly  and  riot,  like  the  one  in  question,  oflFers 
and  threatens  violence  to  persons  or  property,  it  may  and 
ought  to  be  repelled  with  suitable  and  necessary  force;  but, 


Feb.  1891.]  HiGGiNS  v.  Minaqhan.  481 

where  no  violence  is  offered  or  threatened  to  person  or  prop- 
erty, no  one  is  justified  in  unnecessarily  or  wantonly  killing 
or  wounding  a  person  engaged  in  a  charivari.  The  law  pro- 
vides a  punishment  for  such  unlawful  acts.  Persons  thus 
engaged  are  not  necessarily  outlaws  beyond  the  protection  of 
the  law,  who  may  be  slain  or  wounded  without  cause  by  any 
person  not  in  any  actual  or  apparent  danger  from  their  acts. 
To  enable  you  to  determine  whether  violence  was  offered, 
danger  to  person  or  property  was  threatened  or  contemplated, 
I'le  numbers  in  these  unlawful  assemblies,  and  their  acts  and 
transactions,  proceedings  and  conduct,  on  the  three  nights  in 
question,  may  be  considered  on  the  question  of  whether  the 
defendant  was  justified  in  doing  what  he  did,  if  he  shot  the 

plaintiff  in  the  leg 

"  In  case  you  are  satisfied  from  the  evidence  that  the  de- 
fendant shot  the  plaintiff  in  the  leg,  your  next  duty  will  be 
to  determine  whether  such  shooting  was  excusable  or  justifi- 
able. Every  one  has  the  right  to  protect  himself  and  his  fam- 
ily from  danger  to  life  or  limb,  and  his  home  from  invasion 
by  the  felonious  acts  of  others.  He  may  employ  suitable 
and  appropriate  means  and  methods  to  prevent  or  avoid  the 
threatened  danger.  Before  force  can  be  resorted  to,  there 
must  be  real  or  apparent  danger,  and  an  apparent  necessity 
of  using  force  to  avoid  or  prevent  an  injury.  One  instance  is, 
where  one  person  attempts  a  battery  of  another,  in  which 
case  the  latter  is  not  obliged  to  submit  until  an  officer  can 
be  found  or  a  suit  commenced,  but  he  may  oppose  violence  to 
violence,  and  the  limit  to  this  privilege  is  only  this:  that  he 
must  not  employ  a  degree  of  force  not  called  for  in  self-de- 
fense; he  must  not  inflict  serious  injuries  in  repelling  slight 
injuries,  nor  take  life,  unless  his  life  or  limb  is  in  danger. 
Where  he  exceeds  the  limit  of  necessary  protection,  and  em- 
ploys excessive  force,  he  becomes  a  trespasser  himself,  and 
his  assailant  may  recover  damages  from  him  for  repelling  the 
assault  with  a  violence  not  called  for.  As  mere  words  never 
constitute  an  assault,  neither  will  they  justify  the  employment 
of  force  in  protection  against  them,  however  gross,  obscene, 
or  abusive  they  may  be.  There  are,  probably,  exceptions  to 
this  general  statement,  in  words  grossly  insulting  to  females, 
—  at  least,  where  one  would  be  excused,  where  grossly  vulgar 
and  insulting  language  was  employed  in  the  presence  of  his 
family,  if  he  were  promptly  to  put  a  stop  to  it  by  force.  Such 
force  as  one  may  employ  in  his  own  defense  he  may  also  em- 
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ploy  in  the  defense  of  his  wife,  his  child,  or  any  member  of 
his  family;  but  to  revenge  the  wrongs  of  himself  or  his  fam- 
ily is  no  part  of  his  legal  right,  and  where  the  danger  is  re- 
pelled, or  there  is  no  real  or  apparent  danger,  justification  for 
the  furtiier  use  of  violence  is  at  an  end.  The  force  or  means- 
to  be  employed  in  self-defense  of  person  or  family  must  be 
such  only  as  are  reasonably  necessary  to  repel  or  prevent  the 

threatened  injury 

"  If  the  noise,  disturbance,  and  disorderly  acts  of  the  chad' 
vari  party  so  affected  the  wife  and  children  of  the  defendant 
that  he  had  reasonable  grounds  to  apprehend  that  either  of 
them  was  likely  to  die,  or  to  be  seriously  injured  in  body, 
mind,  or  health,  if  such  acts  were  continued,  and  reasonable 
cause  to  believe  that  such  injury  might  result,  then  the  de- 
fendant had  the  right  to  use  the  necessary  force  to  avert  the 
apprehended  danger,  the  same  as  though  an  actual  attack 
had  been  made  on  their  persons;  but  if  the  sole  and  only  dan- 
ger to  be  apprehended  was  the  injury  to  his  wife  and  children 
from  fright  or  terror,  then  if  the  defendant,  with  reasonable 
safety  to  himself,  could  have  approached  near  enough  to 
have  informed  the  charivari  party  of  this  fact,  he  should  have 
done  80,  and  given  them  an  opportunity  to  desist,  before  firing^ 
into  the  crowd;  he  should  have  used  all  reasonable  and  prac- 
ticable efforts  which  he  could  use,  without  exposing  himself 
to  danger,  to  let  them  know  the  situation  and  danger  to  his 
family  from  their  acts;  but  if  the  acts  and  conduct  of  the 
charivari  party  were  of  such  a  character  that  it  would  have 
been  impracticable  or  dangerous  to  himself  or  his  limb  ta 
have  gone  near  enough  to  have  given  them  this  information, 
then  he  would  be  excused  from  so  doing.  If  alone,  and,  in. 
addition  to  danger  to  his  wife  and  child  from  fright  or  terror, 
there  was  imminent  danger  of  a  felonious  attack  on  his  house,^ 
or  on  its  inmates  or  himself,  no  notice  to  the  charivari  party 
of  such  danger  to  his  wife  or  child  would  be  necessary;  but  it 
would  be  for  you  to  find  whether  he  is  excusable  or  justifiable 
in  firing,  at  the  time  and  manner  he  did,  under  all  the  oir- 
cumstances  of  the  case.  The  shooting  or  killing  of  another 
is  justifiable  when  committed  by  any  person  in  either  of  the 
following  cases." 

Now,  in  respect  to  this  charge,  we  remark, —  1.  That  what 
is  said  in  it  about  justifiable  homicide  was  calculated  to  mis- 
lead the  jury  from  the  real  issue.     The  defendant  did  Dot 
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kill  any  one,  and  there  was  no  occasion  to  define  justifiable 
hoipicide,  for  no  such  question  was  in  the  case. 

2  We  do  not  think  the  defendant  was  bound  to  notify  the 
charivari  party  that  their  shooting,  noise,  and  tumult  were 
causing  terror  and  fright  to  his  wife  and  children,  and  were 
seriously  injuring  them  in  mind,  body,  and  health.  This 
was  the  third  night  these  persons  had  been  engaged  in  these 
unlawful  and  criminal  proceedings.  On  the  first  night  they 
came,  the  defendant  had  warned  them  away,  and  directed  them 
to  desist.  The  rioters  themselves  knew,  or  should  have  known, 
that  their  acts  and  conduct  about  the  house,  in  the  night,  were 
well  calculated  to  produce  terror  and  fright,  and  injuriously 
affect  the  defendant's  family.  This  was  the  direct,  necessary, 
and  almost  inevitable  consequence  of  their  acts.  If  the  de- 
fendant had  again  requested  them  to  desist  and  go  away, — 
had  told  them  they  were  causing  serious  bodily  harm  to  his 
wife  and  children,  — his  notice  and  warning  would  probably 
have  been  received  with  derision,  insulting  remarks,  and  vile 
abuse,  as  they  had  been  on  previous  occasions.  So  we  think 
it  was  error  to  charge  that  the  defendant  was  bound  to  inform 
the  charivari  party  of  the  fact  that  their  riotous  conduct  was 
endangering  the  life  of  his  wife  and  children,  before  taking 
effectual  means,  by  shooting  or  otherwise,  to  drive  them  away. 
The  circuit  judge  evidently  held  that  the  defendant  had  no 
right  to  fire  into  the  body  of  rioters  without  notice  and 
without  having  commanded  them  to  disperse;  but  upon  the 
undisputed  facts  of  the  case,  the  law  imposed  upon  him  no 
euch  duty. 

3.  We  think  the  charge  is  faulty  because  it  did  not  point 
out  to  the  jury  the  essential  diff'erence  between  an  assault  by 
one  person  and  by  a  body  of  rioters.  An  assault  in  the  latter 
case  always  inspires  more  terror,  and  is  attended  with  greater 
danger  than  in  the  former;  for,  as  defendant's  counsel  says, 
when  a  number  of  men  combine  to  do  an  unlawful  act,  a  kind 
of  emulation  is  excited  which  leads  one  after  another  to  go 
to  greater  and  greater  excesses,  and  to  resort  to  more  flagrant 
acts,  so  that  a  person  assaulted  by  a  mob  in  that  way  is  ne- 
cessarily, from  the  nature  of  the  case,  subject  to  greater  terror 
and  apprehension  than  when  the  assault  is  made  by  an  indi- 
vidual, and  the  assaulted  party  may  act  with  more  prompt- 
ness and  resort  to  more  forcible  means  to  protect  himself  and 
suppress  the  riot  than  in  the  latter  case.    Here  the  rioters  were 

firing  guns,  blowing  horns,  drumming  on  pans,  and  making 
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all  kinds  of  hideous  noises  {Biggins  v.  Minaghan,  76  Wis.  301), 
and  kept  up  this  tumultuous  uproar  for  hours,  until  his  wife 
and  youngest  daughter  were  nearly  frightened  to  death.  The 
defendant  could  not  tell  when  they  would  attack  his  dwelling- 
house,  or  shoot  him,  or  personally  assault  him;  and  in  the 
excitement  and  confusion  the  law  would  justify  or  excuse 
him  in  the  use  of  fire-arms  for  the  safety  of  himself  and 
family,  when  such  means  might  not  be  resorted  to  in  the  case 
of  an  assault  by  an  individual. 

This  idea,  or  difference  between  an  assault  by  one  and  by 
a  large  number,  is  embraced  in  the  eleventh  and  twelfth  and 
some  of  the  other  instructions  asked  by  the  defendant,  and 
the  point  should  have  been  clearly  and  emphatically  impressed 
upon  the  minds  of  the  jury,  for  the  difference  is  great,  and 
common  experience  teaches  that  the  danger  to  life  and  prop- 
erty is  immeasurably  greater  in  one  case  than  in  the  other. 
The  trial  court  should  have  charged,  in  the  language  of  the 
eleventh  request,  or  in  some  equivalent  language,  that  "a  riot 
is  regarded  in  law  always  as  a  dangerous  occurrence,  because 
when  rioters  have  convened  in  a  tumultuous  and  disorderly 
manner,  and  have  actually  begun  to  accomplish  an  unlawful 
act,  to  the  terror  or  disturbance  of  others,  the  prompting  of 
one  rioter  is  contagion  to  another,  and  it  is  impossible  to  con- 
jecture or  ascertain  beforehand  to  what  extremities  of  lawless- 
ness or  crime  the  excitement  and  confusion  may  lead 

A  private  person,  who  cannot  otherwise  suppress  them  or  de- 
fend himself  from  them,  may  justify  or  excuse  the  use  of  fire- 
arms or  other  deadly  weapons,  because  it  is  both  a  right  and 
a  duty  to  protect  one's  self  and  family,  and  to  aid  in  preserv- 
ing the  peace." 

We  see  no  objection  to  the  charge  where  the  jury  were 
directed:  "If  a  person  is  assaulted  in  such  a  way  as  to  in- 
duce in  him  a  reasonable  belief  of  danger  of  losing  his  life  or 
of  suffering  great  bodily  harm,  he  will  be  justified  in  defend- 
ing himself,  although  the  danger  be  not  real, — only  apparent. 
Such  a  person  will  not  be  held  responsible  civilly  or  crimi- 
nally if  he  acts  in  self-defense,  from  real  and  honest  convic- 
tions induced  by  reasonable  evidence,  although  he  may  be 
mistaken  as  to  the  extent  of  the  actual  danger.  A  person 
need  not  be  in  actual  imminent  peril  of  his  life  or  of  great 
bodily  harm  before  he  may  shoot  his  assailant;  it  is  suflScient 
if  in  good  faith  he  has  reasonable  ground  from  the  facts,  as 
they  appear  to  him  at  the  time,  to  apprehend  a  design  to 
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commit  a  felony,  or  to  do  some  great  personal  injury,  and 
reasonable  cause  for  believing  that  there  is  imminent  danger 
of  such  design  being  accomplished." 

We  do  not  deem  it  necessary  to  comment  further  on  the 
charge.  We  think  the  case  was  not  submitted  to  the  jury 
upon  proper  instructions,  and  that  there  must  be  a  new  trial, 
for  that  reason. 

By  the  Coubt.  The  judgment  of  the  circuit  court  is  re- 
versed, and  a  new  trial  ordered. 

A  CASK  VERT  SIMILAR  TO  THE    PKINCIPAL    CASK    IS    PcMsa   T.    People,    18 

Mich.  314,  100  Am.  Dec.  173,  cited  in  a  note  to  State  v.  Patterson,  12  Am.  Rep. 
213,  in  which  it  was  held  that  the  conduct  of  defendant  towards  a  riotoas 
assemblage  about  his  dwelling-house  is  excused  to  the  same  extent  as  if  the 
danger  thereby  to  his  mother's  life  had  resulted  from  an  actual  attack  apon 
her  person,  or  the  like  danger  to  the  defendant  from  an  attack  upon  him. 
If  he  had  used  such  reasonable  means  to  repel  the  attack  as  would  occur  to 
a  humane  man,  he  might  resort  to  forcible  means,  even  with  a  dangerous 
weapon,  and  if  such  means  resulted  in  the  death  of  any  of  the  party,  the 
homicide  is  excusable.  Substantially  to  the  same  effect  is  the  case  of  State 
▼.  Adams,  78  Iowa,  292. 


In  re  Meyer. 

178  Wisconsin,  615.] 
Bankruptct  ot  Maker  and  Indorser  —  Dividends  against  Estatbs  of 
Both.  —  If  both  the  maker  and  indorser  of  a  promissory  note  are  de- 
clared bankrupts,  the  holder  may  prove  the  note  for  the  full  amount 
thereof  against  the  estate  of  each,  and  the  amount  for  which  he  may 
prove  it  against  the  estate  of  each  cannot  be  affected  by  any  dividends 
received  from  the  estate  of  the  other,  except  that  the  dividends  received 
from  the  two  estates  will  not,  in  any  event,  be  permitted  to  exceed  in 
the  aggregate  the  amount  of  the  note. 

Hooper  and  Hooper,  for  the  appellant. 

Ryan  and  Merton,  G.  D.  Van  Dyke,  C.  E.  Shepard,  E.  8, 
Bragg,  and  Colvian  and  Sutherland,  for  the  respondents. 

Tayi-oe,  J.  In  the  above-entitled  actions  the  assignee  has 
appealed  from  an  order  made  in  each  of  said  cases  upon  the 
proof  of  the  several  claims  of  the  respondents  against  the  es- 
tates in  the  hands  of  the  said  assignee.  The  claim  in  each 
case  is  made  upon  a  promissory  note  held  by  the  respondent. 
The  notes  were  made  by  the  Fond  du  Lac  Furniture  Com- 
pany, a  corporation  doing  business  in  Fond  du  Lac,  and  were 
indorsed  by  said  Charles  J.  L.  Meyer  personally.     The  notes 
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remain  unpaid,  and  the  holders  of  the  notes  have  taken  tho^ 
proper  steps  to  charge  said  Meyer  as  indorser  of  the  same. 
After  said  notes  became  due,  and  after  said  indorser  had  been 
duly  charged  as  the  indorser  upon  each,  both  the  furniture 
company  and  Meyer  became  insolvent,  and  each  made  an  as- 
signment under  the  statute,  and  in  each  case  an  assignee  was 
duly  appointed  and  qualified.     The  respective  holders  of  said 
notes  proved  their  claims  for  the  whole  amount  of  the  notes 
against  the  estate  of  the  furniture  company.     To  this  no  ob- 
jection was  made.     They  then  severally  offered  to  prove,  and 
the  court  permitted  them  to  prove,  their  claims  for  the  whole 
amount  of  said  notes  against  the  estate  of  Charles  J.  L.  Meyer. 
To  this  the  assignee  of  the  estate  of  Meyer  objects,  and  insists 
that  the  proofs  of  the  claim  against  the  estate  of  Meyer  should 
not  be  for  the  whole  amount  due  on  the  notes,  but  should  be 
proved  conditionally,  and  that  the  claim  proved  and  entitled 
to  a  dividend  in  the  Meyer  estate  should,  before  a  distribution 
of  said  estate,  be  reduced  by  the  full  amount  of  any  dividend 
or  dividends  which  may  be  received,  or  which  the  claimants 
may  be  entitled  to  receive,  on  said  notes  from  the  estate  of  the 
furniture  company.     In  other  words,  that  the  claim  proved  in 
the  Meyer  estate,  upon  which  the  holders  of  the  notes  should 
receive  a  dividend  from  the  estate,  should  be  first  reduced  by 
the  full  amount  of  dividends  received  from,  or  which  the  claim- 
ants may  become  entitled  to  receive  from,  the  furniture  com- 
pany.    The  learned  circuit  court  rejected  this  claim  on  the 
part  of  the  assignee  to  have  the  amount  of  the  claim  against 
the  Meyer  estate,  upon  which  a  dividend  in  that  estate  should 
be  calculated,  ultimately  reduced  as  contended  for  by  the  as- 
signee.    This  appeal  is  made  for  the  purpose  of  settling  the 
rights  of  the  creditors  having  the  claims  above  stated,  as  well 
as  the  rights  of  other  creditors  similarly  situated  in  relation 
to  said  insolvent  estates.     Some  objection  was  made  as  to  the 
appealability  of  the  orders,  but  as  most  of  the  attorneys  inter- 
ested in  sustaining  the  ruling  of  the  circuit  judge  made  no 
objection  of  that  kind,  we  shall  consider  the  appeal  upon  its 
merits. 

The  question  is  this,  Can  a  man  who  holds  a  promissory 
note  against  the  maker  and  an  indorser  thereon,  after  the  same^ 
becomes  due,  and  after  the  indorser  has  been  duly  charged 
with  payment  of  the  note,  and  when,  before  any  payment  ha& 
been  made  thereon  by  either  maker  or  indorser,  the  maker 
and  indorser  each  make  a  voluntary  assignment  for  the  bene^ 
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fit  of  their  creditors,  prove  his  claim  against  the  estate  of  the 
maker  and  of  the  indorser  severally  for  the  whole  amount 
due  on  such  note?  The  question  is  so  well  settled  by  the 
authorities  that  it  is  not  controverted  by  the  learned  counsel 
for  the  appellant  in  this  case.  That  the  holder  of  the  note 
is  the  creditor  of  each  severally  for  the  whole  amount  due  on 
the  note  is  uncontroverted,  all  courts  holding  that  he  may 
bring  separate  actions  upon  the  note  against  the  maker  and 
indorsers  for  the  whole  amount  due,  and  have  several  judg- 
ments for  that  amount:  Cowles  v.  McVickar,  3  Wis.  725; 
Charles  v.  Denis,  42  Wis.  56;  24  Am.  Rep.  383;  and  that  he 
may  pursue  his  remedy  upon  such  judgments  until  his  debt 
is  fully  satisfied,  and  that  if  he  can  obtain  satisfaction  of  such 
debt  by  enforcing  the  judgment  against  the  indorsers  alone, 
he  may  do  so  without  any  hindrance.  The  indorser  himself 
has  no  right,  in  law  or  equity,  to  compel  his  creditor  to  en- 
force payment  for  any  part  of  the  judgment  out  of  the  assets 
of  the  maker  before  enforcing  payment  from  him.  I  do  not 
understand  the  learned  counsel  for  the  appellant  to  dispute 
this  proposition.  If  we  rightly  understand  his  contention,  it 
is  this:  that  after  both  parties  to  the  note  become  insolvent, 
and  the  estates  of  each  are  transferred  to  an  assignee,  the 
other  creditors  of  the  assignee  of  the  indorser  have,  in  equity, 
the  right  to  insist  that  the  holder  shall  first  pursue  his  rem- 
edy against  the  maker,  and  recover  what  he  can  from  the  as- 
sets of  the  maker,  and  that  the  amount  so  recovered  must  be 
applied  as  so  much  paid  on  his  debt;  and  that  as  against  the 
estate  of  the  indorser,  as  between  himself  and  the  other  credi- 
tors of  such  indorser,  he  can  only  have  a  dividend  upon  the 
amount  remaining  unpaid  after  so  applying  what  has  been 
realized  from  the  estate  of  the  maker.  Perhaps  the  conten- 
tion of  the  learned  counsel  does  not  go  to  this  extent,  as  he 
need  not  upon  the  facts  of  this  case.  He,  perhaps,  does  not 
intend  to  insist  that  the  holder  of  the  note  must  pursue  his 
remedy  against  the  estate  of  the  maker  in  the  hands  of  the 
assignee  before  claiming  a  dividend  for  the  whole  amount 
of  the  note  against  the  estate  of  the  indorser;  but  he  does 
contend  that  if  he  proves  his  claim  against  the  maker,  and 
obtains  a  dividend  against  that  estate,  the  amount  of  such 
dividend  must  be  deducted  from  the  amount  due  on  the  note, 
and  he  can  only  have  a  dividend  upon  the  amount  of  the 
note,  less  the  dividend  awarded  to  him  from  the  estate  of  the 
maker.      The   contention   is,   in   short,    that    any    dividend 
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awarded  to  the  holder  from  the  estate  of  the  maker  must  be 
treated,  so  far  as  the  creditors  of  the  indorser  are  concerned, 
the  same  as  a  payment  made  on  the  note  by  the  maker  before 
the  assignments  were  made,  or  before  the  holder  made  his- 
proofs  of  claim  against  the  estate  of  the  indorser. 

The  learned  counsel  says:  "  We  all  agree  that  if  the  maker 
pays  any  part  of  the  sum  due  on  the  note  before  the  assign- 
ments are  made,  or  even  before  the  parties  prove  their  claims^ 
against  the  several  estates,  the  holder  can  only  prove  in  either 
estate  for  the  amount  remaining  unpaid  on  said  note,  and 
consequently  can  only  have  a  dividend  in  either  on  the  sum 
remaining  unpaid."  And  he  asks  why  he  should  have  a  divi- 
dend on  the  whole  amount,  especially  against  the  other  credi- 
tors of  the  indorser,  because  such  payment  is  obtained  from  the 
estate  of  the  maker  after  the  proofs  of  claim  are  made  against 
that  estate.  The  learned  counsel  for  the  appellant  admits  that 
the  distinction  he  suggests  has  been  made  by  most  of  the  courts 
in  this  country  and  in  England,  where  some  different  rule  has 
not  been  established  by  statute  law,  and  that  the  great  weight 
of  authority  is  against  the  rule  he  contends  for;  but,  as  he  says, 
it  is  a  new  question  in  this  court,  and  if  there  be  no  good 
sense  or  reason  for  the  rule,  we  ought  to  repudiate  it  and'es- 
tablish  the  rule  he  contends  for.  If  it  be  as  the  learned  coun- 
sel contends, — that  there  is  no  sense  or  reason  for  the  rule, 
—  we  ought  not,  perhaps,  to  follow  it.  But  before  we  determine 
that  the  rule  is  not  founded  on  reason  or  good  sense,  we  must 
give  due  weight  to  the  fact  that  the  most  learned  judges  and 
courts  in  this  country  and  in  England  have  established  the 
rule,  and  they  insist  that  it  is  founded  on  right,  reason,  good 
sense,  and  upon  well-established  principles  of  equity.  It  cer- 
tainly becomes  us  to  give  due  weight  to  the  opinions  of  these 
learned  judges  and  courts,  and  to  be  absolutely  satisfied  that 
they  have  for  so  many  years  been  violating  reason  and  good 
sense,  before  we  determine  to  set  aside  their  reasoning  and 
establish  a  new  rule  which,  in  our  opinion,  is  based  on  good 
sense  and  sound  logic.  The  following  list  of  authorities,  with 
many  others  not  cited,  sustain  the  ruling  of  the  circuit  judge 
that  the  holder  of  a  note  may  prove  his  claim  for  the  whole 
amount  due  on  it  at  the  time  the  claim  is  proved  against  the 
estate  of  the  indorser,  and  that  the  fact  that  the  holder  may 
have  also  proved  his  claim  against  the  maker,  and  that  he  may 
be  entitled  to  or  has  received  a  dividend  from  the  estate  of  the 
maker  after  such  proof  against  the  indorser,  does  not  aflfeot 
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his  right  to  receive  a  dividend  against  that  estate  upon  the 
full  amount  of  his  original  claim:  In  re  Bates,  118  111.  524; 
59  Am.  Rep.  383;  Morrison  v.  Kurtz,  15  111.  193;  Sweet  v.  Red- 
head, 76  111.  374;  Brown  v.  Cozard,  68  111.  178;  Findlay  v. 
Hosvier,  2  Conn.  350;  West  v.  Bank  of  Rutland,  19  Vt.  403; 
Morris  v.  Olwlne,  22  Pa.  St.  441;  Miller's  Estate,  82  Pa.  St. 
113;  22  Am.  Rep.  754;  Graeff's  Appeal,  79  Pa.  St.  146;  Pat- 
ten's Appeal,  45  Pa.  St.  151;  84  Am.  Dec.  479;  Citizens'  Bank 
V.  Patterson,  78  Ky.  291;  Brown  v.  Merchants'  &  F.  Nat.  Bank, 
79  N.  C.  244;  Moses  v.  Ranlet,  2  N.  H.  488;  Walker  v.  Baxter, 
26  Vt.  710;  In  re  Souther  {Ex  parte  Talcott),  2  Low.  320;  Al- 
len v.  Danielson,  15  R.  I.  480;  Sohier  v.  Loring,  6  Cush.  537; 
Fuller  v.  Hooper,  3  Gray,  334;  People  v.  Remington,  121  N.  Y. 
328;  1  Story's  Eq.  Jur.,  sec.  640;  Jones  on  Pledges,  sec.  587; 
Southern  Mich.  Nat.  Bank  v.  Byles,  67  Mich.  296;  Sheldon  on 
Subrogation,  sec.  182;  In  re  Ilobson,  81  Iowa,  392;  Allen  v. 
Herrick,  15  Gray,  275,  289;  Blake  v.  Ames,  8  Allen,  318;  Na- 
tional M.  W.  Bank  v.  Porter,  122  Mass.  308;  In  re  Hicks,  19 
Nat.  Bank.  Reg.  299;  In  re  Hamilton,  1  Fed.  Rep.  800;  Ex 
parte  Talcott,  9  Nat.  Bank.  Reg.  502;  In  re  Baxter,  18  Nat. 
Bank.  Reg.  497;  Lewis  v.  United  States,  92  U.  S.  618;  Evert- 
son  V.  Booth,  19  Johns.  486.  English  cases  in  chancery:  Kel- 
lock's  Case,  L.  R.  3  Ch.  769;  Greenwood  v.  Taylor,  1  Russ.  & 
M.  185;  Mason  v.  Bogg,  2  Mylne  &  C.  448. 

As  said  above,  the  learned  counsel  for  the  appellant  does 
not  claim  that  the  indorser  can  enforce  the  rule  contended  for 
by  him,  for  his  own  benefit,  as  that  would  be  in  direct  conflict 
with  the  rule,  which  is  admitted  by  all  parties,  that  the  holder 
of  the  note  may,  at  his  option,  enforce  his  remedy  against  both 
or  either  debtor  for  the  whole  amount  of  his  claim,  until  he 
obtains  full  satisfaction  therefor:  See  Story's  Eq.  Jur.,  sec.  640, 
and  cases  cited.  The  claim  is  proved  in  favor  of  the  credi- 
tors of  the  indorser,  and  the  counsel  claims  to  invoke,  in  favor 
of  his  other  creditors,  the  rule  which,  under  certain  circum- 
stances, will  compel  a  creditor  having  security  for  his  debt 
upon  two  or  more  collateral  securities,  in  favor  of  a  creditor 
of  the  same  debtor  having  security  on  only  one  of  such  collat- 
erals, to  exhaust  his  remedy  in  the  first  place  against  the  col- 
laterals upon  which  the  other  creditor  has  no  security:  Story's 
Eq.  Jur.,  sees.  633-635.  But  courts  do  not  apply  this  rule 
when  its  enforcement  will  be  a  detriment  to  the  party  having 
the  double  security;  and  we  do  not  think  the  rule  has  ever 
been  enforced  when  the  double  security  which  the  one  creditor 
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holds  (not  held  by  the  other)  is  simply  the  personal  respon- 
sibility of  a  third  person,  who  is  debtor  for  the  amount  of  the 
same  claim:  Story's  Eq.  Jur.,  sees.  642,  643.  Judge  Story 
says:  "  But  although  courts  of  equity  will  thus  administer  re- 
lief to  both  parties  in  cases  of  double  funds  which  are  subject 
to  the  same  debt,  and  will,  in  favor  of  sureties,  marshal  the 
securities  for  their  benefit,  yet  this  will  be  so  done  in  cases 
where  no  injustice  is  done  to  the  common  debtor,  for  then 
other  equities  may  intervene.  And  the  interposition  always 
supposes  that  the  parties  seeking  aid  are  creditors  of  the  same 
common  debtor;  for  if  they  are  not,  they  are  not  entitled  to  have 
the  funds  marshaled  in  order  to  leave  a  larger  dividend  out 
of  one  fund  for  those  who  can  claim  only  against  that.  This 
principle  may  be  easily  illustrated  by  supposing  the  case  of  a 
joint  de'bt  due  to  one  creditor  by  two  persons,  and  a  several 
debt  due  by  one  of  them  to  another  creditor.  In  such  a  case, 
if  the  joint  creditor  obtains  a  judgment  against  the  joint 
debtors,  and  the  several  creditor  obtains  a  subsequent  judg- 
ment against  his  own  several  debtor,  a  court  of  equity  will 
not  compel  the  joint  creditor  to  resort  to  the  funds  of  one  of 
the  joint  debtors,  so  as  to  leave  the  second  judgment  in  full 
force  against  the  funds  of  the  other  several  debtor.  At  least 
it  will  not  do  so  unless  it  should  appear  that  the  debt,  though 
joint  in  form,  ought  to  be  paid  by  one  of  the  debtors  only,  or 
there  should  be  some  other  supervening  equity  ":  Ex  parte 
Kendall,  17  Ves.  520;  Dorr  v.  Shaw,  4  Johns.  Ch.  19.  In  the 
case  of  Ex  parte  Kendall,  17  Ves.  520,  Lord  Eldon  says:  "But 
it  was  never  said  that  if  I  have  a  demand  against  A  and  B, 
a  creditor  of  B  shall  compel  me  to  go  against  A,  without  more. 
....  If  I  have  a  demand  against  both,  the  creditors  of  B 
have  no  right  to  compel  me  to  seek  payment  from  A,  if  not 
founded  on  some  equity  giving  B  the  right,  for  his  own  sake, 
to  compel  me  to  seek  payment  from  A It  must  be  es- 
tablished that  it  is  just  and  equitable  that  A  ought  to  pay  in 
the  first  instance,  or  there  is  no  equity  to  compel  a  man  to  go 
against  A,  who  has  a  resort  to  both  funds." 

In  the  case  at  bar,  therefore,  the  other  creditors  of  Meyer 
have  no  larger  equities  against  the  creditors  of  Meyer  and  the 
furniture  company  than  Meyer  himself  has  or  would  have  if 
he  were  prosecuting  this  appeal. 

It  is  admitted  that  if  the  debtors,  Meyer  and  the  furniture 
company,  were  not  insolvent,  or  if  they  had  not  made  assign- 
ments, the  common  creditor  might  prosecute  his  claim  against 
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either  or  both  to  judgment  and  satisfaction,  and  that  a  court 
of  equity  would  not  interfere  to  prevent  such  a  result.  Cer- 
tainly it  would  not  interfere  to  prevent  a  satisfaction  of  the 
entire  claim,  if  either  or  both  parties  had  sufficient  assets  to 
satisfy  the  same.  Why,  then,  should  a  court  of  equity  inter- 
fere to  prevent  the  satisfaction  of  the  common  creditor's  debt 
out  of  the  estates  of  his  debtors  in  the  hands  of  their  respect- 
ive assignees,  if  the  dividends  upon  the  whole  amount  of  such 
claim  proved  against  each  estate  will  produce  such  satisfac- 
tion? or  why  is  his  debt  against  the  indorser  any  less  sacred 
'than  the  claim  against  the  maker?  It  may  have  been,  and 
in  the  case  at  bar  it  is  probable,  that  the  common  creditor  re- 
lied fully  as  much  upon  the  credit  of  the  indorser  as  he  did 
upon  that  of  the  furniture  company,  when  discounting  the 
notes  which  constitute  his  claim.  Why,  then,  should  a  court 
of  equity  interfere  in  a  way  which  would  result  in  giving  the 
common  creditor  less  than  his  proportionate  share  of  both  es- 
tates upon  the  basis  of  a  debt  due  from  each  insolvent  to  the  full 
amount  of  his  claim?  Under  the  rule  contended  for  by  the 
learned  counsel  for  the  appellant,  if  each  estate  would  pay  a 
dividend  upon  all  the  debts  proved  against  it  of  fifty  per  cent, 
the  common  creditor  would  get  but  seventy-five  cents  on  the 
dollar,  and  if  the  rule  established  by  the  circuit  court  pre- 
vails, he  would  get  his  pay  in  full. 

But  the  learned  counsel  for  the  appellant  asks  why  a 
party  should  have  a  dividend  upon  money  he  has  in  his 
own  pocket.  The  answer  which  is  given  to  this  in  most  of 
the  cases  is,  that  the  sums  upon  which  the  parties  are  enti- 
tled to  dividends  are  the  sums  due  them  from  the  estate  at 
the  time  of  their  making  the  proofs  of  their  claims.  It  can- 
not be  said  that  the  money  he  afterwards  receives  from  the 
e^tate  of  the  maker  is  money  paid  to  him  on  his  claim 
against  the  indorser,  so  as  to  aflect  his  right  to  a  dividend 
upon  the  full  amount  due  from  the  indorser  at  the  time  he 
proved  his  claim  against  him,  so  long  as  a  dividend  upon  his 
full  claim  against  the  estate  of  the  indorser,  added  to  the 
dividend  from  the  estate  of  the  maker,  will  not  more  than 
pay  his  debt  in  full.  When  the  indorser  became  insolvent, 
the  claim  of  the  holder  of  the  note  against  him  for  the  whole 
amount  due  thereon  was  just  as  legal  and  equitable  as  that 
of  the  sole  creditor  of  such  indorser;  and  it  would  seem  in- 
equitable that  he  should  not  be  able  to  share  equally  in  that 
•estate  upon  the  basis   of  his  entire  claim  because  he  has 
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Bought  to  recover  a  part  of  the  same  from  the  maker.  So 
long  as  all  the  dividends  in  both  estates  do  not  more  than 
pay  his  debt,  to  apply  the  money  so  received  from  the  estate 
of  the  maker  would  work  a  benefit  to  the  other  creditors  of 
the  indorser  and  an  injury  to  the^common  creditor. 

It  would  seem  to  be  imposing  too  great  a  task  upon  us  to 
cite  the  multitude  of  cases  in  which  the  rule  of  the  court 
below  has  been  acted  upon,  and  vindicate  their  reason  and 
logic  by  quotations  from  their  decisions,  and  we  content  our- 
selves with  saying  that,  in  our  judgment,  the  rule  is  neither 
inequitable  nor  unjust;  and  if  some  of  the  reasons  in  some  of 
the  multitude  of  cases  holding  to  the  rule  are  not  sound  or 
logical,  we  think  there  are  abundant  reasons  which  are  sound 
and  logical  sustaining  the  rule. 

The  rule  adopted  by  the  learned  circuit  judge  seems  to  be 
in  exact  accord  with  the  rule  in  cases  of  bankruptcy  in  Eng- 
land, in  all  cases  in  which  the  creditor  has  only  the  personal 
promise  of  his  several  debtors  for  his  security.  Archbold,  an 
eminent  law-writer,  says:  "As  at  law,  the  holder  of  a  bill 
may,  upon  due  notice  of  dishonor,  sue  concurrently  and  re- 
cover judgment  for  the  full  amount,  and  levy  execution  from 
every  party  to  the  bill  till  he  have  recovered  the  sum  due 
on  the  bill.  So  in  bankruptcy,  he  may  prove  against  every 
party,  if  they  are  all  bankrupts,  or  prove  against  those  of 
them  who  are  bankrupts,  and  bring  actions  against  the 
others,  provided  that,  on  the  whole,  he  do  not  receive  more 
than  twenty  shillings  on  the  pound  upon  the  whole  amount 
of  the  bill;  but  if  any  part  of  the  bill  has  been  received  by 
the  holder  before  he  has  actually  proved  it  upon  the  estate  of 
a  party,  he  can  prove  only  for  the  residue,  and  where  a  bill 
has  been  proved  or  claimed  on  another's  estate,  and  a  divi- 
dend Teserved  on  such  proof  or  claim,  though  not  paid,  it 
must  be  deducted":  1  Archbold  on  Bankruptcy  (by  Griffith 
and  Holmes),  p.  608,  c.  10,  sec.  4. 

The  dividends  spoken  of  in  the  last  part  of  the  quotation 
are  evidently  dividends  which  have  been  declared  and  re- 
served on  the  other  estate  before  the  proofs  are  made  by  the 
holder  against  the  other  bankrupt  estate.  In  such  case,  the 
dividend  having  been  declared  and  reserved  for  the  benefit 
of  the  holder,  it  is  equivalent  to  a  part  payment  of  the  origi- 
nal debt,  and  the  owner  of  the  debt  cannot  consistently  or 
truthfully  claim  that  his  debt  has  not  been  reduced  by  the 
amount  of  such  dividend.     At  the  time  the  proof  of  claim  is 
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made,  if  the  whole  debt  be  due  and  unpaid,  it  is  the  right  of 
the  party  to  present  and  prove  his  claim  against  botli  tlie 
estate  of  the  maker  and  indorser  for  the  whole  debt,  and  he 
is  entitled  to  claim  that  his  debt  shall  share  equally  in  the 
assets  of  each  debtor  in  the  proportion  which  his  claim  bears 
to  all  the  other  claims  against  the  several  estates;  and  a 
court  of  equity  will  not  defeat  the  just  claim  of  the  holder 
of  the  note  by  the  application  of  the  dividends  which  may 
afterwards  be  awarded  to  him  on  the  estate  of  the  maker,  so 
as  to  prevent  him  from  obtaining  his  equal  and  just  share  of 
the  estate  of  the  indorser,  unless  the  dividends  awarded  in 
both  estates  shall  exceed  the  whole  amount  of  his  demand; 
and  in  that  case,  a  court  of  equity  would  probably  limit  the 
right  of  the  holder  against  the  estate  of  the  indorser  to  an 
amount  which,  added  to  the  dividends  against  the  estate  of 
the  maker,  would  pay  the  whole  of  his  demands.  Such  a 
course  would  be  equitable,  and  would  work  no  injury  to  the 
holder  of  the  note. 

By  the  Court.  The  orders  appealed  from  are  affirmed  in 
each  case,  and  the  cases  are  remanded  for  further  proceed- 
ings.   

Negotiable  Instruments — Bankruptcy  of  Maker  and  Indorser  — 
Dividends  against  Estates  of  Both.  —  A,  the  maker,  and  B,  the  indorser^ 
of  a  promissory  note  made  assignments  for  the  benefit  of  their  respective 
creditors.  Each  estate  paid  a  dividend.  It  was  held  that  the  holder  of  the 
note  was  entitled  to  a  dividend  upon  the  whole  amount  of  the  note  from  each 
estate:  Miller's  Estate,  82  Pa.  St.  ll.S;  22  Am.  Rep.  764.  A  creditor  is  enti- 
tied  to  a  dividend  on  his  whole  claim  against  an  insolvent,  without  first 
deducting  the  value  of  the  collateral  securitiea  held  by  him:  Tfurd  NaL. 
Batik  V.  Haug,  82  Mich.  607. 
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[78  Wisconsin,  652.] 
GuARDiAK   Depositing  Money     in   his   Own  Namk  and  to  his  Owir 

Credit,  without  any  ear-marks  or  indicia  to  distinguish  it  as  the  money 
of  his  ward  or  as  trust  funds,  must  suffer  any  subsequent  loss  from  the 
failure  of  the  bank.  The  rule  is  the  same  when,  in  payment  of  a  debt 
due  his  ward,  a  guardian  received  a  certificate  of  deposit  payable  to  his 
own  order. 

E.  M.  Lowry,  and  Bushnell  and  WatHnSj  for  the  appellants. 

W.  E.  Carter  J  for  the  respondent. 
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Orton,  J.  The  appellants  are  the  heirs  at  law  of  William 
Booth,  deceased.  Two  of  them  are  of  age,  and  one  still  a 
minor,  who  appears  by  guardian  ad  litem.  The  respondent 
was  their  general  guardian.  Their  mother,  Mrs.  Booth,  had 
removed  to  Nebraska  with  her  children,  and  had  there  been 
appointed  guardian  of  the  one  infant  heir,  and  the  moneys 
belonging  to  the  heirs  had  been  sent  to  her  there,  by  the  re- 
spondent, when  received  by  him.  The  respondent  had  sold 
a  farm  belonging  to  their  estate,  as  guardian,  to  one  Hilton, 
for  about  eleven  thousand  dollars,  on  notes  secured  by  mort- 
gage, all  of  which,  and  interest  thereon,  had  been  paid  to  the 
respondent,  except  the  last  two,  amounting  to  two  thousand 
dollars,  and  the  money  had  been  sent  to  Mrs.  Booth,  in  Ne- 
braska. The  respondent  had  been  notified  by  the  county 
judge  to  make  final  settlement  of  his  guardianship  on  the 
twelfth  day  of  February,  1884,  and  he  therefore  called  on  Mr. 
Hilton  to  pay  the  last  two  notes,  and  Hilton  looked  around 
to  borrow  the  money,  and  said  that  he  could  get  it  of  one  Mr. 
Harmes.  Harmes  called  on  the  respondent  on  the  20th  or 
22d  of  January,  to  see  in  what  shape  he  wanted  the  money. 
Harmes  said  it  was  in  the  Platteville  Bank,  and  the  respond- 
■ent  said:  "If  it  is  in  the  bank,  it  would  be  best  to  leave  it 
there";  and  that  he  would  not  want  it  until  February  12th, 
the  time  of  such  settlement,  and  that  he  would  then  have  to 
get  a  draft  to  send  to  Mrs.  Booth,  and  it  would  be  right  there. 
Harmes  then  got  a  certificate  of  deposit,  and  turned  it  over 
to  Hilton,  and  Hilton  delivered  it  to  the  respondent  on  the 
twenty-eighth  day  of  January,  1884.  The  following  is  a  copy 
of  the  certificate:  — 

"  Platteville,  Wis.,  January  24,  1884. 

"John  Harmes  has  deposited  in  this  bank  two  thousand 
<3ollars,  payable  to  the  order  of  David  Wilkinson,  in  current 
funds,  on  the  return  of  this  certificate  properly  indorsed. 
[Signed]  "0.  F.  Griswold,  Gas." 

The  respondent  held  the  certificate  for  the  purpose  of  having 
it  present  on  the  twelfth  or  thirteenth  day  of  February,  the  day 
of  final  settlement.  On  the  eighth  day  of  February  the  bank 
broke,  and  the  money  was  lost.  On  said  settlement  the  re- 
■spondent  was  credited  and  allowed  by  the  county  court  this 
two  thousand  dollars.  On  appeal  to  the  circuit  court,  said 
judgment  was  approved  by  proper  findings  of  fact  and  con- 
clusions of  law,  and  from  that  judgment  this  appeal  is  taken. 

I  have  stated  the  facts  about  the  delivery  of  the  certificate 
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according  to  the  testimony  of  the  respondent.  This  state- 
ment of  the  facts  relates  only  to  this  certificate  of  deposit,  as 
this  is  the  only  subject  of  contention  on  this  appeal.  I  have 
stripped  the  case  of  everything  not  material  to  the  only  ques- 
tion on  this  appeal.  Nothing  omitted  would  affect  the  ques- 
tion. It  does  not  appear  that  the  respondent  directed  how 
the  certificate  of  deposit  should  be  drawn,  but  he  knew  when 
he  received  it  how  it  was  drawn,  and  accepted  it  in  its  present 
form.  He  knew  that  the  deposit  stood  on  the  books  of  the 
bank  to  his  own  personal  credit.  It  could  not  be  known  by 
the  books  of  the  bank  that  this  was  trust  money,  and  not  his 
own.  The  rule  may  be  technical  and  arbitrary  to  some  ex- 
tent, but  it  is  based  upon  the  soundest  principles  of  business 
economy  and  integrity,  and  approved  by  the  highest  courts  of 
this  country  and  of  England  with  such  a  unanimity  of  judg- 
ment as  to  make  it  an  established  principle  of  law,  that  if  a 
gnardian  deposits  the  money  in  his  hands  belonging  to  the 
heirs  in  a  bank  in  his  own  name  and  to  his  own  credit,  with- 
out any  ear-marks  or  indicia  to  distinguish  it  as  the  money  of 
the  heirs  or  of  the  estate  or  trust  funds,  and  the  bank  fails,  it 
will  be  held  to  be  his  own  personal  loss,  and  not  that  of  the 
heirs.  No  circumstances  will  justify  it  if  such  is  the  char- 
acter of  the  deposit.  It  is  not  a  question  of  good  faith  or  of 
integrity  —  it  is  a  question  of  naked  fact  —  which  deter- 
mines it  legal  character. 

The  reason  of  the  rule  is  obvious.  The  following  extract, 
from  the  opinion  of  Judge  Porter  in  McAllister  v.  Common- 
toealth,  30  Pa.  St.  536,  expresses,  once  for  all,  the  rule,  and 
some  of  the  reasons  of  it:  "If  he  [the  trustee]  undertakes  to 
make  a  deposit  in  a  banking  institution,  the  entry  must  go 
down  on  the  books  of  the  institution,  in  such  terms  as  not  to 
be  misunderstood,  that  they  are  the  funds  of  the  specific  trust 
to  which  they  belong.  He  cannot  so  enter  them  as  to  call 
ihem  his  own  to-day  if  they  are  good,  and  to-morrow,  if  bad, 
ascribe  them  to  the  estate,  or  shift  them  in  an  emergency 
from  one  estate  to  another,  or  by  the  deposit  secure  the  dis- 
count of  his  own  note,  and  have  the  deposit  snatched  at  by 
the  bank  if  the  note  be  not  paid,  or  attached  by  a  creditor  as 

the  depositor's  individual  property No  matter  what 

he  intends  to  do,  or  what  the  cashier  or  clerk  may  think  he 
is  doing,  the  deposit  must  wear  the  impress  of  the  trust,  or 
he  cannot,  when  brought  to  account,  call  it  trust  propert}'." 
This  was  the  exact  condition  of  this  fund,  and  all  the  reasons 
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of  the  rule  are  applicable  to  it  as  the  personal  and  individual 
deposit  of  the  respondent.  The  rule  is  inflexible,  and  there 
is  not  in  this  case  a  single  circumstance  which  makes  the  rule 
inapplicable  to  it. 

This  is  all  that  need  be  said  in  this  case;  for  this  court  has 
sanctioned  the  rule  in  a  recent  case,  where  the  depositor  in- 
formed the  teller  of  the  bank,  who  gave  the  certificate  of  de- 
posit, that  they  were  trust  funds,  and  did  not  belong  to  him. 
In  Williams  v.  Williams,  55  Wis.  300,  42  Am.  Rep.  708,  Mr. 
Justice  Gassoday  marshaled  and  passed  in  review  the  leading 
authorities  of  this  country  and  of  England,  and  sanctioned 
the  rule  in  a  case  that  rules  this  in  all  essential  particulars. 
The  loss  in  this  case  was  that  of  the  respondent,  and  not 
that  of  the  heirs  or  their  guardian  in  Nebraska,  and  therefore 
the  respondent  should  be  charged  with  this  two  thousand 
dollars  in  the  settlement  of  his  guardianship. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded,  with  direction  for  further 
proceedings  in  accordance  with  this  opinion. 

Gpabdias  akd  Ward  —  Rkcovbry  oy  Monkt  Taken  in  Guardian's 
Name.  —  Whenever  a  fiduciary  relation  exists,  and  money  coming  from  the 
trust  lies  in  the  hands  of  a  person  standing  in  that  relation,  it  can  be  fol< 
lowed  and  recovered  from  him:  First  Nat.  Bank  r.  Hummel,  14  C6L  259;  20 
Am.  St.  Rep.  257,  and  note. 

Trust  funds  must  be  kept  separate  from  the  funds  of  a  trustee,  or  he  will 
be  liable  in  case  of  loss.  They  must  be  deposited  and  loaned  as  trust  funds: 
Coffin  V.  Bramlilt,  42  Miss.  194;  97  Am.  Dec.  449,  and  note;  Line  v.  Lawder, 
122  Ind.  548.  Where  a  guardian  deposits  money  of  a  ward  in  a  bank  in  bis 
own  name,  and  the  bank  fails,  she  must  bear  the  loss  occasioned  thereby: 
JenkiM  r.  Wauer,  8  Gill  k  J.  218;  29  Am.  Dec.  539,  and  note. 
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Marriage  —  Meaning  of  "Marital  Rights,  Duties,  or  Obligations." 
—  The  words  "  marital  rights,  duties,  or  obligations,"  mentioned  in  sec- 
tion 55,  California  Civil  Code,  providing  that  consent  to  marriage  must 
be  followed  "by  a  mutual  assumption  of  marital  rights,  duties,  or  obli- 
gations," mean  such  rights,  duties,  or  obligations  as  arise  from  the  con- 
tract of  marriage  and  constitute  its  object,  and  therefore  embrace  what 
the  parties  to  such  contract  mutually  agreee  to  perform  toward  each 
other  and  to  society. 

Marriage — Conteact  of  Marriage.  —  The  mutual  agreement  of  the 
parties  to  live  together  in  the  professed  relation  of  husband  and  wife 
is  essential  to  create  a  contract  of  marriage,  and  such  contract  imposes 
upon  the  parties  to  it  the  obligation  to  live  together  in  such  relation. 

Marriage,  What  Constitutes,  under  Contract.  — Where  an  agreement 
to  marry  is  not  followed  by  solemnization,  there  is  no  assumption  of 
marital  rights,  duties,  or  obligations,  within  the  meaning  of  section  55, 
California  Civil  Code,  until  the  commencement  of  cohabitation  by  the 
parties  to  the  agreement.  And  by  cohabitation  is  meant,  not  simply 
the  gratification  of  the  sexual  passion,  but  to  live  and  dwell  together, 
and  to  have  the  same  habitation. 

Marriage  —  What  does  not  Constitute.  —  An  agreement  between  parties 
to  a  marriage  without  solemnization,  not  followed  by  anything  to  indi- 
date  to  the  community  that  they  have  assumed  the  relation  of  husband 
and  wife,  is  not  an  assumption  of  the  marital  rights,  duties,  or  obliga- 
tions contemplated  by  section  55,  California  Civil  Code,  and  therefore 
does  not  constitute  a  marriage. 

Marriage  —  Divorce  —  Adultery  —  Evidencb.  —  In  an  action  for  divorce 
on  the  ground  of  adultery,  where  the  marriage  of  the  parties  is  not 
sought  to  be  established  by  proof  of  their  cohabitation,  evidence  of  the 
alleged  husband's  subsequent  marriage  to  the  woman  with  whom  he  i» 
alleged  to  have  committed  adultery  is  irrelevant  and  inadmissible. 
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H.  V.  Morehouse,  for  the  appellant. 
William  H.  Webb,  for  the  respondent. 

De  Haven,  J.  Action  for  divorce.  The  court  below,  np~ 
proving  and  adopting  the  special  verdict  of  the  jury  on  this 
point,  found  that  on  May  23,  1886,  the  plaintifif  and  defend- 
ant entered  into  a  contract  of  marriage,  by  which  they  agreed 
then  and  there  to  a  present  marriage,  and  that  this  contract 
was  followed  on  their  part  by  a  mutual  assumption  of  marital 
rights,  duties,  and  obligations.  The  defendant,  who  is  the 
appellant  here,  contends  that  the  finding  is  not  justified  by 
the  evidence. 

It  appears  that  the  parties  first  met  at  a  skating-rink  in 
Salinas  City,  in  August,  1885.  At  their  second  meeting, 
which  was  about  a  week  afterwards,  this  acquaintance 
ripened  into  an  act  of  illicit  intercourse,  followed  by  other 
similar  acts  at  opportune  times,  and,  as  a  fruit  of  this  rela- 
tion,  the  plaintiff  gave  birth  to  a  child  on  May  16,  1886.  One 
week  thereafter,  defendant  went  to  see  plaintiff  at  the  resi- 
dence of  her  sister,  where  she  was  stopping.  Here  the  plain- 
tiff met  defendant  in  the  parlor,  alone,  and  at  this  meeting 
the  plaintiff  testifies  that  she  and  defendant  agreed  upon  a 
present  marriage,  and  that  it  was  to  be  kept  secret  in  Salinaa 
City,  but  not  elsewhere,  and  the  baby  was  to  be  named  after 
him.  As  stated,  no  witnesses  were  present;  but  plaintiff'^ 
mother  and  sister  each  testifies  that  she  came  into  the  parlor 
afterwards,  and  that  defendant  then  repeated  to  her  the  said 
agreement  made  with  plaintiff,  in  reference  to  a  present  mar- 
riage, and  also  said  that  he  wanted  plaintiff  to  go  into  a 
neighboring  county  and  live  for  a  while,  the  mother  to  go 
with  her.  The  mother  also  testified  that  she  was  authorized 
by  defendant  to  introduce  plaintiff  as  his  wife,  and  she  did 
bo;  "  only  he  wanted  it  kept  quiet,  so  that  it  would  not  get 
back  into  the  valley.  He  did  n't  care  about  it  elsewhere." 
The  plaintiff  and  her  mother  then  went  to  the  city  of  San 
Jos^,  and  there  remained  until  March  following.  During 
this  period  the  defendant  called  to  see  her  once,  remaining 
from  nine  or  ten  o'clock  in  the  morning  until  one  o'clock  in 
the  afternoon.  From  the  time  of  the  alleged  contract  of  mar- 
riage until  the  commencement  of  this  action,  the  plaintiff  and 
defendant  never  cohabited  together, — that  is,  lived  together  in 
the  same  house,  —  although  upon  a  few  occasions  they  had 
eexual  intercourse  with  each  other;  nor  is  there  any  evidence 
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that  they  were  generally  reputed  to  be  husband  and  wife  in 
the  community  where  both  lived,  and  defendant  never  con- 
tributed but  seventy  dollars  to  the  support  of  plaintiff  and 
her  child.  There  is  nothing  to  show  that  if  such  relation  ex- 
isted, it  was  known  to  any  one  except  the  parties,  and  the 
mother  and  sister  of  plaintiff.  It  is  true,  the  mother  testifies 
that  she  introduced  plaintiff  as  the  wife  of  defendant;  but  she 
does  not  name  the  person  to  whom  such  introduction  was 
made,  nor  does  such  person  or  persons  give  evidence  in  the 
case.  The  defendant  himself  denies  that  he  ever  agreed  to 
marry  plaintiff,  and  there  is  other  evidence  which  tends  to 
corroborate  him  on  this  point;  but  as  the  finding  of  the  court 
below  was  in  favor  of  plaintiff,  we  have  only  thought  it  ne- 
cessary to  give  the  foregoing  general  outline  of  the  case,  as 
shown  by  the  testimony  offered  by  her,  and  upon  which  the 
court  must  necessarily  have  based  its  findings. 

With  this  general  statement  of  the  nature  of  the  evidence, 
we  proceed  to  consider  whether  it  is  sufficient  to  show  the  ex- 
istence of  a  marriage  between  the  parties. 

1.  Section  55  of  the  Civil  Code  provides:  "  Marriage  is  a 
personal  relation  arising  out  of  a  civil  contract,  to  which  the 
consent  of  parties  capable  of  making  it  is  necessary.  Consent 
alone  will  not  constitute  marriage;  it  must  be  followed  by  a 
solemnization,  or  by  a  mutual  assumption  of  marital  rights, 
duties,  or  obligations." 

As  there  is  a  substantial  conflict  in  the  evidence  as  to  the 
contract  or  agreement  for  a  present  marriage  between  the 
plaintiff  and  defendant,  we  cannot,  under  the  settled  rule 
here,  disturb  the  finding  of  the  court  below  on  this  point. 
This  consent  being  established,  our  next  inquiry  is,  whether 
the  evidence  is  sufficient  to  establish  the  fact  that  such  con- 
sent was  followed  by  a  mutual  assumption  of  marital  rights, 
duties,  or  obligations;  and  in  order  to  answer  this  it  is  neces- 
sary to  first  determine  what  is  meant  by  the  words  "marital 
rights,  duties,  or  obligations,"  as  here  used.  We  have  no 
doubt  that  they  refer  to  such  rights,  duties,  or  obligations  as 
arise  from  the  contract  of  marriage,  and  constitute  its  object, 
and  therefore  embrace  what  the  parties  to  such  contract  mu- 
tually agree  to  perform  toward  each  other  and  to  society. 

"Marriage  is  considered  in  every  country  as  a  contract, 
and  may  be  defined  to  be  a  contract  according  to  the  form 
prescribed  by  the  law  by  which  a  man  and  woman  capable  of 
entering  into   such  a  contract  mutually  engage  with  each 
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other  to  live  their  whole  lives  together  in  the  state  of  union 
which  ought  to  exist  between  a  husband  and  his  wife":  Shel- 
ford  on  Marriage  and  Divorce,  1. 

The  mutual  agreement  of  the  parties  to  live  together  in  the 
professed  relation  of  husband  and  wife  is  essential  to  create 
a  contract  of  marriage,  and  the  contract  therefore  imposes 
upon  the  parties  to  it  the  obligation  to  do  so:  and  where  the 
agreement  to  marry  is  not  followed  by  solemnization,  there  is 
no  assumption  of  marital  rights,  duties,  or  obligations,  within 
the  meaning  of  section  55  of  the  Civil  Code,  until  the  com- 
mencement of  cohabitation  by  the  parties  to  the  agreement. 
And  by  cohabitation  is  not  meant  simply  the  gratification  of 
the  sexual  passion,  but  "  to  live  or  dwell  together,  to  have  the 
same  habitation,  so  that  where  one  lives  and  dwells  there 
does  the  other  live  and  dwell  also":  Yardley^s  Estate,  75  Pa. 
St.  207.  This  was,  in  efiFect,  so  held  in  Sharon  v.  Sharon,  79 
Cal.  670,  the  court  there  saying:  "  The  commencement  of  true 
and  open  matrimonial  cohabitation  under  such  an  agreement 
is  a  mutual  assumption  of  marital  rights,  duties,  and  obliga- 
tions, while  mere  copulation,  without  such  cohabitation,  is 
insufficient." 

The  evidence  in  this  case  falls  far  short  of  showing  that 
after  the  alleged  consent  to  marry  these  parties  ever  assumed 
the  marital  rights,  dutes,  or  obligations  of  the  marriage  rela- 
tion as  we  have  defined  them.  There  was  no  cohabitation, 
such  as  almost  universally  accompanies  marriage,  and  noth- 
ing to  indicate  to  the  community  that  they  had  assumed  such 
relation. 

2.  The  defendant  offered  to  prove  that  he  was  on  Septem- 
ber 3,  1887,  regularly  united  in  marriage  with  Nellie  Rowe, 
the  woman  with  whom  he  is  charged  in  the  complaint  to  have 
committed  adultery,  and  for  this  purpose  offered  to  introduce 
a  marriage  license  in  due  form  authorizing  such  marriage, 
and  the  certificate  of  a  clergyman  showing  its  solemnization. 
These  papers  were  excluded  by  the  court.  This  ruling  was 
correct.  This  kind  of  evidence  has  been  considered  sufficient 
to  rebut  the  presumption  of  marriage,  which  otherwise  would 
follow  from  proof  of  cohabitation  and  general  reputation  that 
such  cohabitation  was  matrimonial  in  its  nature:  Case  v. 
Case,  17  Cal.  598;  Jones  v.  Jones,  48  Md.  391;  30  Am.  Rep. 
466.  We  are  not  called  upon  here  to  either  affirm  or  dissent 
from  the  rule  announced  in  these  cases.  It  is  sufficient  to  say 
that  it  does  not  apply  to  the  facts  of  this  case.     There  was  no. 
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proof  of  cohabitation  in  this  case,  and  we  do  not  see  how  the 
excluded  evidence,  in  connection  with  the  other  evidence  in 
the  case,  could  have  any  legitimate  or  logical  tendency  to  dis- 
prove the  statements  of  witnesses  who  testified  directly  to  the 
fact  that  more  than  a  year  previous  thereto  the  defendant 
agreed  to  become  the  husband  of  the  plaintiff. 

This  ofJered  evidence,  however,  demonstrates  the  wisdom  of 
the  law  in  requiring  an  open  matrimonial  cohabitation  of  the 
parties  thereto  as  evidence  of  marriage,  where  there  is  no  sol- 
emnization, so  that  those  contracting  this  relation  may  have 
some  reasonable  assurance  that  its  validity,  and  the  legiti- 
macy of  their  children,  will  not  be  overthrown  by  proof,  of  a 
prior  secret  marriage  upon  the  part  of  either  the  husband  or 
wife,  and  of  which  the  other  had  no  notice  or  suspicion. 

Judgment  and  order  reversed. 


Marriage,  What  CoNsxrruTES.  —  Marriage  is  a  civil  contract.  No  cere- 
mony ia  indispensably  requisite  to  its  creation.  A  contract  of  marriage  be- 
tween consenting  parties  of  sufficient  capacity  made  per  verba  de  prcesenti  ia 
a  valid  marriage:  Voorliees  v.  Voorhees,  46  N.  J.  Eq.  411;  19  Am.  St.  Rep. 
414,  and  note.  Compare  Grimm's  Estate,  131  Pa.  St.  199;  17  Am.  St.  Rep. 
796,  and  note;  Boszel  v.  Bof^zel,  73  Mich.  133;  16  Am.  St.  Rep.  569,  and 
note;  Cartiorightv.  McOown,  121  111.  388;  2  Am.  St.  Kep.  105,  and  note.  A 
mutual  agreement  between  a  man  and  woman,  having  sufficient  capacity  to 
take  each  other  for  husband  and  wife,  constitutes  a  valid  marriage,  though 
not  made  in  the  presence  of  witnesses:  Gall  v.  Gall,  114  N.  Y.  109. 

Marriage  —  Presumption.  — No  presumptions  can  arise  as  against  a  wife 
merely  from  the  subsequent  marriage  of  her  husband  to  another  woman: 
Oilman  v.  Sheets,  78  Iowa,  499;  James  y.  Mickey,  26  S.  C.  270.  Compare  note 
to  Voorhees  v.  Voorhees,  19  Am.  St.  Rep.  409;  BouUien  t.  Mclntirt^  119  Ind. 
574;  12  Am.  St.  Rep.  45.3,  and  note. 


Mayrhofer  v.  Board  of  Education  of  San  Diego. 

[S9  California,  110.] 

Constitutional  Law  —  Construction  of  Statute. — The  State  is  not 
Bound  by  General  Words  in  a  statute  which  would  operate  to  trench 
upon  its  sovereign  rights,  injuriously  affect  its  capacity  to  perform  it* 
functions,  or  establish  a  right  of  action  against  it. 

Statutory  Construction  —  State  Property  Exempt  from  Seizure.  —  A 
general  law  providing  remedies  for  private  individuals  will  not  be  con- 
strued as  intended  to  enable  a  creditor  of  the  state  to  seize  its  property 
for  the  satisfaction  of  his  debt. 

Mechanics'  Liens.  —  Public  Property  and  Public  Buildings  are  not  sub- 
ject to  mechanics'  liens. 

Mechanic's  Lien  —  School-house  not  Subject  to.  —  A  school-house 
erected  by  a  public  scliool  district  is  not  subject  to  seizure  under  tha 
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general  mechanic's  lien  law,  when  the  constitution  prohibits  every 
school  district  from  incurring  indebtedness  exceeding  the  annual  revenae 
provided  for  it,  unless  before  the  indebtedness  ia  incurred  provision- 
shall  be  made  for  its  payment  by  taxation. 

John  M.  Lucas,  for  the  appellant. 

Wellborn,  Parker,  and  Stevens^  J.  P.  Goodwin,  and  Watson, 
and  Hicks,  for  the  respondents. 

Temple,  C.  This  action  was  brought  to  foreclose  a  lien 
for  materials  furnished  to  a  subcontractor,  for  the  building  of 
a  public  school-house. 

Final  judgment  was  entered  upon  demurrer  to  the  com- 
plaint, and  plaintiff  appeals  from  the  judgment.  Whether 
the  laws  of  this  state  give  to  mechanics  and  material-men  the- 
right  to  have  a  lien  upon  such  buildings  is  the  only  question 
necessary  to  consider  upon  this  appeal. 

Section  15,  article  20,  of  the  constitution  provides:  "Me- 
chanics, material-men,  artisans,  and  laborers  of  every  clas& 
shall  have  a  lien  upon  the  property  upon  which  they  have 
bestowed  labor  or  furnished  material,  for  the  value  of  such 
labor  done  and  material  furnished;  and  the  legislature  shall 
provide,  by  law,  for  the  speedy  and  efficient  enforcement  of 
such  liens." 

Section  1183  of  the  Code  of  Civil  Procedure  enacts  that 
mechanics  and  material-men  shall  have  a  lien  for  labor  or 
material  used  in  the  construction  of  any  building  or  other 
structure. 

The  following  sections  prescribe  the  procedure  and  the= 
effect  of  certain  acts. 

The  claim  is  made  that  public  buildings  are  included  both 
in  the  word  "  property,"  used  in  the  constitution,  and  in  the 
phrase  "any  building,"  used  in  the  code,  and  therefore  it 
must  necessarily  follow  that  mechanics  and  material-men  are, 
by  these  provisions,  given  a  right  to  a  lien  upon  such  build- 
ings. 

But  this  ignores  the  rule  of  statutory  construction,  that  the 
state  is  not  bound  by  general  words  in  a  statute,  which  would 
operate  to  trench  upon  its  sovereign  rights,  injuriously  affect 
its  capacity  to  perform  its  functions,  or  establish  a  right  of 
action  against  it. 

Says  Mr.  Justice  Story,  in  United  States  v.  Hoar,  2  Mason, 
314:  "In  general,  acts  of  the  legislature  are  meant  to  regu- 
late and  direct  the  acts  and  rights  of  citizens;  and  in  meet 
cases  the  reasoning  applicable  to  them  applies   with  very 
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different,  and  often  contrary,  force  to  the  government  itself. 
It  appears  to  me,  therefore,  to  be  a  safe  rule,  founded  in  the 
principles  of  the  common  law,  that  the  general  words  of  a 
statute  ought  not  to  include  the  government,  or  affect  its 
rights,  unless  that  construction  be  clear  and  indisputable  upon 
the  text  of  the  act." 

To  the  same  effect  are  the  following  cases:  United  States  v. 
■Swearingen,  11  Gill  &  J.  373;  Commonwealth  v.  Baldwin,  1 
Watts,  54;  26  Am.  Dec.  33;  Dollar  Savings  Bank  v.  United 
States,  19  Wall.  239;  United  States  v.  Davis,  3  McLean,  484; 
United  States  v.  Williams,  5  McLean,  133;  Commonwealth  v. 
Johnson,  6  Pa.  St.  136;  Josselyn  v.  Stone,  28  Miss.  753;  People 
v.  Herkimer,  4  Cow.  345;  15  Am.  Dec.  379;  and  a  great  many 
others. 

It  is  misleading  to  say  that  this  construction  is  adopted  ori 
the  ground  of  public  policy.  The  import  of  the  language  is 
not  limited  because  it  would  be  against  public  policy  to  give 
to  the  words  their  natural  effect,  but  because,  in  view  of  fa- 
miliar rules  of  construction,  a  different  intent  is  manifested 
in  the  language  used. 

The  government  was  created  and  shaped  by  the  constitu- 
tion. It  is  not  an  end  in  itself,  but  a  mere  instrumentality 
for  public  service.  Its  powers  and  functions  exist  only  for  the 
people.  One  of  its  functions  is  to  enact  laws  for  the  govern- 
ment of  the  inhabitants  within  its  limits,  thereby  affording 
them  protection  and  advancing  their  general  welfare.  The 
property  it  holds  is  simply  to  enable  it  to  perform  the  service 
required  of  it.  It  is  as  much  devoted  to  public  use  as  are  the 
streets  and  highways,  though  in  a  different  way;  and  it  is 
generally  held  by  a  different  tenure. 

Instead  of  being  the  natural  and  obvious  conclusion,  that 
a  general  law  providing  remedies  for  private  individuals  was 
intended  to  enable  a  creditor  of  the  state  to  seize  this  property 
for  the  satisfaction  of  his  debt,  it  would  be  a  most  unnatural 
inference. 

The  constitution  has  itself  provided,  as  the  only  means 
which  the  state  has  for  the  payment  of  its  debts,  the  exercise 
of  the  sovereign  power  of  taxation.  And  for  each  political 
subdivision  the  rule  is  the  same.  These  revenues  are  divided 
into  specific  funds,  and  one  furnishing  labor  or  materials  to 
the  state  knows  to  what  he  must  look  for  payment.  He  be- 
comes a  creditor  of  a  specific  fund,  and  has  no  rights  except 
with  reference  to  such  fund. 
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The  law  conferring  the  right  to  a  mechanic's  lien  implies  a 
right  of  action  to  enforce  it.  One  cannot  sue  the  state,  unles» 
expressly  authorized  by  statute,  and  this  principle  is  erabod- 
ied  in  our  constitution.  General  statutes  creating  new  reme- 
dies for  individuals  have  never  been  held  to  authorize  such 
suits. 

The  former  constitution  of  the  state  provided:  "All  prop- 
erty in  the  state  shall  be  taxed  in  proportion  to  its  value.'* 
There  was  no  express  limitation  upon  the  meaning  of  the 
words  used,  and  unquestionably  in  their  natural  import  they 
included  public  property.  It  was  held  that  such  construction 
would  be  inconsistent  with  the  purposes  of  taxation:  People  v. 
Doe,  36  Cal.  220;  and  it  is  strange  that  such  a  case  ever  arose. 
The  inconsistency  there  was  perhaps  a  little  more  obvious 
than  here;  but  the  principle  is  the  same,  and  the  claim  here 
is  really  as  inconsistent  as  there,  with  the  theory,  plan,  and 
policy  of  the  government,  with  reference  to  its  revenues  and 
its  tenure  of  the  property  it  holds  for  public  service. 

The  public  policy  appealed  to  is  laid  down  in  the  constitu- 
tion itself.  It  is  a  constitutional  policy.  The  section  under 
consideration,  on  its  face,  purports  to  be  a  code  provision  pro- 
viding a  remedy  by  individuals  against  individuals.  The 
constitutional  policy  referred  to  but  emphasizes  the  rule  of 
construction,  which  would  have  been  sufficient  of  itself.  And 
the  position  is  firmly  fixed  beyond  cavil  by  section  18,  article 
11,  which  prohibits  school  districts  from  incurring  indebted- 
ness exceeding  the  annual  revenue  provided  for  it,  unless  be- 
fore the  indebtedness  is  incurred  provision  shall  be  made  for 
the  payment  of  the  debt  by  taxation.  Could  there  be  a  plainer 
declaration  that  all  indebtedness  shall  be  paid  from  the  rev- 
enue provided  by  law? 

Supposing,  therefore,  as  we  must,  that  the  section  in  the 
constitution  was  framed  in  view  of  the  well-known  rule  of 
construction,  and  in  the  same  instrument  in  which  are  the 
other  provisions  alluded  to,  and  that  it  omits  to  mention  pub- 
lic buildings,  it  is  manifest  from  the  language  itself  that  they 
are  not  included. 

It  would  follow  that  the  judgment  should  be  affirmed. 

Fitzgerald,  C,  and  Foote,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  is  affirmed. 
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Constitutional  Law  —  Interpretation  of  Statutes. — Though  a  stat- 
ute does  not  violate  any  special  clause  of  the  constitution,  it  may  be  in 
violation  of  its  essential  spirit,  purpose,  and  intent:  City  of  Jancgville  v.  Car- 
penter,  77  Wis.  288;  20  Am.  St.  Rep.  123.  The  constitution  controls  in 
preference  to  a  statute:  County  of  Cook  v.  Industrial  etc.  School,  125  111.  540; 
8  Am.  St.  Rep.  386.  No  one  can  sue  a  state,  except  by  its  own  consent: 
Cornwall  v.  Commonwealth,  82  Va.  644;  3  Am.  St.  Rep.  121.  Rights  which 
are  part  of  state  sovereignty  conferred  for  public  good  cannot  be  lost  by  dis- 
seisin: Treat  v.  Lord,  42  Me.  552;  66  Am.  Dec.  298. 

Contracts  of  a  State  —  State  Property  Exempt  from  Execution. — 
A  statute  granting  the  right  to  maintain  an  action  against  a  state  does  not 
give  the  right  to  execution  upon  state  property  upon  a  judgment  obtained 
therein;  if  it  did,  it  would  be  unconstitutional  and  void:  Carter  v.  State,  42 
La.  Ann.  927;  21  Am.  St.  Rep.  404,  and  note.  A  public  school-house  is  ex- 
empt from  execution:  State  v.  Tiedemann,  69  Mo.  306;  33  Am.  Rep.  498.  A 
statute  exempting  the  property  of  counties  from  execution  is  a  mere  affirm- 
ance of  the  common  law:  Oilman  v.  County  of  Contra  Costa,  8  Cal.  52;  68 
Am.  Dec.  290,  and  extensive  note.  Promises  of  a  state  to  pay  for  services 
rendered  have  no  legal  obligation:  State  v.  Kinney,  9  Mont.  389. 

Public  Property  not  Subject  to  Mechanics'  Liens.  —  A  mechanic's 
lien  will  not  attach  to  a  public  school-house:  Charnock  v.  Township  of  ColfaXf 
£1  Iowa,  70;  33  Am.  Rep.  116,  and  note. 


[In  Bank.] 

EiCHARDS  V,  Travelers  Insurance  Company. 

[89  California,  170.] 

Accident  Insurance  —  Sufficiency  of  Complaint. — A  complaint  on  an 
accident  insurance  policy,  averring  that  on  a  date  named  the  deceased 
sustained  bodily  injuries  through  external,  violent,  and  accidental  means, 
and  that  such  injuries  alone  caused  the  death  of  the  assured,  states  a 
cause  of  action,  and  is  good  as  against  a  general  demurrer. 

Accident  Insurance  —  Sufficiency  of  Complaint.  —  Where  an  accident 
insurance  policy  provides  that  the  money  shall  be  paid  "  within  ninety 
days"  after  proof  that  the  insured  received  injuries  which  alone  "occa- 
sioned his  death  within  ninety  days  from  the  happening  thereof,"  a  com- 
plaint alleging  that  "  more  than  ninety  days  had  elapsed  prior  to  the 
commencement  of  this  suit,  after  sufficient  proof  that  the  insured,  at  a 
time  within  the  continuance  of  said  policy,  had  sustained  bodily  injuries 
effected  through  external,  violent,  and  accidental  means,  within  the  in- 
tent and  meaning  of  said  policy;  that  such  injuries  alone  had  occasioned 
death  within  ninety  days  from  the  happening  of  such  injuries;  and  also 
containing  an  allegation  that  all  the  conilitions  of  the  policy  had  been 
complied  with,  — sufficisntly  avers  notice  and  proofs  of  death,  states  a 
cause  of  action,  and  is  good  as  against  a  general  demurrer. 

Accident  Insurance  —  Death  by  Accidental  Means  —  Blow  Struck  by 
Third  Person.  — Where  the  death  of  the  insured  is  caused  by  a  fall  or 
by  a  blow  struck  by  a  third  person,  the  death  is  caused  by  accidental 
means,  within  the  terms  of  a  policy  insuring  against  injuries  or  death 
caused  through  "external,  violent,  and  accidental  means." 
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Accident  Inscrancb  —  Construction  ov  Word  "  Accident. "  —  The  word 
"accident,"  in  accident  insurance  policies,  must  be  given  its  popular 
meaning,  and  construed  to  include  a  casualty  or  something  out  of  the 
asnal  course  of  events,  and  which  happens  suddenly  and  unexpectedly, 
and  without  any  design  on  the  part  of  the  person  injured. 

Accident  Insurance  —  Condition  in  Policy  —  Construction.  —  A  pro> 
vision  in  an  accident  insurance  policy  that  the  insurance  shall  not  ex> 
tend  to  any  cause  of  death  unless  the  claimant  shall  establish  by  direct 
and  positive  proof  that  such  death  was  caused  by  external  violence  and 
accidental  means,  and  was  not  the  result  of  design  on  the  part  of  any 
person,  merely  states  a  condition  that  the  death  must  not  be  caused  by 
the  act  of  one  whose  design  was  to  cause  death  by  the  act,  and  does  not 
include  a  case  where  a  blow,  not  intended  to  kill,  unfortunately  and 
undesignedly  produces  death. 

T.  M.  Osmont  and  Fred  Searls,  for  the  appellant. 
C.  W.  Cross  and  P.  F.  Simonds,  for  the  respondents. 

McFarland,  J.  This  is  an  action  upon  an  accident  in- 
surance policy.  By  the  terms  of  the  policy,  the  insured  — 
Philip  Richards  —  was  to  have  a  sum  of  money  paid  hiro 
weekly  in  case  of  injury  to  him  by  accident,  and  his  estate 
was  to  be  paid  five  thousand  dollars  in  case  of  his  death  from 
such  injury.  During  the  life  of  the  policy  said  Richards  was 
killed.  The  jury  returned  a  verdict  in  favor  of  plaintiffs, 
executors  of  said  Richards,  deceased,  for  five  thousand  dol- 
lars, and  defendant  appeals  from  the  judgment,  and  from  an 
order  denying  a  new  trial. 

1.  We  think  that  the  complaint  is  sufficient.  There  was 
no  formal  demurrer,  but  defendant  objected  to  a  jury  being 
impaneled,  and  to  the  introduction  of  any  evidence,  upon  the 
ground  that  "the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action."  The  first  objection  is,  that  the 
complaint  does  not  state  the  particular  circumstances  under 
which  the  death  of  the  insured  occurred;  that  is,  whether  it 
was  caused  by  lightning,  drowning,  railroad  collision,  etc. 
But  the  complaint  avers  that  at  a  named  date  the  deceased 
"sustained  bodily  injuries  efi'ected  through  external,  violent, 
and  accidental  means,  and  that  on,  to  wit,  the  twenty-seventh 
day  of  May,  1887,  the  said  Philip  Richards  died  at  Nevada 
City,  Nevada  County,  California,  and  that  the  said  death  was 
occasioned  by  said  injuries  alone."  This  language,  which 
avers  a  state  of  facts  expressly  provided  against  by  the  cove- 
nants of  the  policy,  is  sufficient  as  against  an  attack  which 
is  no  more  specific  than  a  general  demurrer. 

The  other  objection  to  the  complaint  is,  that  it  does  not  aver 
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notice  and  proofs  of  death  as  required  by  the  policy.  But  it 
ia  averred  that  "  said  Philip  Richards  and  said  plaintiffs  have 
duly  complied  with  all  the  terms  and  conditions  of  said  policy 
and  renewal  by  them,  or  either  of  them,  to  be  kept  or  per- 
formed ";  and  this  was  generally  a  sufficient  pleading  of 
conditions  precedent:  Code  Civ.  Proc,  sec.  457;  Blasingame 
V.  Home  Ins.  Co.j  75  Cal.  633.  It  has  been  held  in  some 
cases  that  where  money  covered  by  an  insurance  policy  is  not 
to  be  paid  until  a  certain  time  after  the  loss,  or  after  notice 
and  proofs  of  the  same,  there  should  be  a  special  averment 
that  such  time  had  elapsed.  In  the  case  at  bar  there  was  a 
provision  in  the  policy  that  the  money  should  be  paid  "  within 
ninety  days"  after  proof  that  the  insured  received  injuries 
which  alone  "  occasioned  his  death  within  ninety  days  from 
the  happening  thereof,"  and  with  respect  to  this  matter,  it  is 
alleged  in  the  complaint  that  "  more  than  ninety  days  had 
elapsed  prior  to  the  commencement  of  this  suit,  after  suffi- 
cient proof  that  the  insured,  at  a  time  within  the  continuance 
of  the  said  policy,  had  sustained  bodily  injuries  effected 
through  external,  violent,  and  accidental  means,  within  the 
intent  and  meaning  of  said  policy;  that  such  injuries  alone 
had  occasioned  death  within  ninety  days  from  the  happening 
of  such  injuries."  This  averment,  together  with  the  general 
averment  above  noticed,  makes  the  complaint  entirely  suffi- 
cient as  against  a  general  demurrer. 

2.  Upon  the  merits,  appellant  contends  that  the  verdict 
was  not  justified  by  the  evidence,  and  that  the  court  erred 
in  its  instructions  to  the  jury. 

The  deceased  lived  at  Nevada  City,  and  was  brought  by 
one  H.  J.  Dassonville  to  the  drug-store  and  office  of  a  physi- 
cian in  that  city  about  nine  o'clock  on  the  evening  of  April 
22,  1887.  He  was  suffering  from  a  severe  wound  on  the  head 
and  over  the  left  eye,  from  the  effect  of  which  he  died  on  the 
27th  of  the  next  month,  May,  1887.  There  was  evidence 
tending  to  show  that  the  wound  was  caused  by  a  fall  from  an 
elevated  sidewalk  down  onto  Spring  Street,  in  which  there 
were  rocks  and  piles  of  old  iron;  but  appellant  contends  that 
the  evidence  shows  the  wound  to  have  been  inflicted  by  said 
Dassonville,  who,  after  a  failure  to  blackmail  the  deceased, 
euddenly  struck  him  a  blow  with  some  instrument  or  thing 
capable  of  producing  the  wound. 

The  general  terms  of  the  policy  provide  against  injuries 
or  death  caused  through  "external,  violent,  and  accidental 


458  RicuAKDS  V.  TiiAVELEus  Lns.  Co.  [CaL 

means."  The  means  by  which  the  death  of  tlie  deceased  was 
caused  were  certainly  "external  and  violent";  and  whil& 
there  was  not  much  evidence  to  show  that  it  was  caused  by  a 
blow  from  Dassonville,  still,  in  that  case,  the  jury  had  the 
right,  under  the  evidence,  to  find  it  "  accidental,"  within  the 
general  covenants  of  the  policy.  It  is  impossible  to  give  a  pre- 
cise definition  to  the  word  "  accidental."  As  every  effect  ha» 
a  cause,  there  is  one  sense  in  which  nothing  is  accidental. 

Accident  policies  are  of  recent  origin,  and  there  have  been 
only  a  few  judicial  decisions  with  respect  to  them.  But  the 
authorities  to  be  found  on  the  subject  seem  to  be  to  the  point 
that  "accident"  must  be  given  its  popular  meaning;  that  is, 
a  casualty,  —  something  out  of  the  usual  course  of  events,  and 
which  happens  suddenly  and  unexpectedly,  and  without  any 
design  on  the  part  of  the  person  injured.  The  fullest  discus- 
sion of  the  subject  is  to  be  found  in  the  opinion  of  the  United 
States  circuit  court  for  the  district  of  Michigan,  in  the  case  of 
Ripley  v.  Railway  Co.,  2  Bigelow's  Life  &  Ace.  Ins.  Cas.  738.  Ir> 
that  case  the  insured  had  been  attacked  by  highwaymen  and 
killed,  and  it  was  contended  that  as  the  highwaymen  intended 
violence,  there  was  no  accident.  The  learned  judge  (Withey,. 
J.),  in  delivering  the  opinion  of  the  court,  says:  "Perhaps,  in  a 
strict  sense,  any  event  which  is  brought  about  by  design  of  any 
person  is  not  an  accident,  because  that  which  has  accomplished 
the  intention  and  design,  and  is  expected,  is  a  foreseen  and 
foreknown  result,  and  therefore  not  strictly  accident.  Yet  I 
am  persuaded  this  contract  should  not  be  interpreted  so  as 
thus  to  limit  its  meaning;  for  the  event  took  place  unexpect- 
edly and  without  design  on  Ripley's  part.  It  was  to  him  a 
casualty,  and  in  the  more  popular  and  common  acceptation^ 
'accident,'  if  not  in  its  precise  meaning,  includes  any  event 
which  takes  place  without  the  foresight  or  expectation  of  the 

person  acted  upon  or  affected  by  the  event I  think,  in 

construing  a  policy  of  insurance  against  accident,  issued  to 
all  sorts  of  people,  a  majority  of  whom  d6  not,  as  the  company 
well  knew,  nicely  weigh  the  meaning  of  words  and  terms  used 
in  it,  courts  are  called  upon  to  interpret  the  contract  as  a 
large  class  not  versed  in  lexicology  are  sure  to  regard  its  terms- 
and  scope.  That  which  occurs  to  them  unexpectedly  is  by 
them  called  accident.  The  company  fix  the  terms  of  the 
contract,  and  are  to  be  held,  in  the  absence  of  plain,  unequivo- 
cal exceptions  and  provisions,  to  intend  what,  in  popular  ac- 
ceptation, the  insured  party  is  likely  to  understand  by  ita 
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ierins."  In  that  case  judgment  went  for  defendant  upon  an- 
other point,  and  was  afBrmed  by  the  United  States  supreme 
court,  where  the  meaning  of  "accident"  was  not  discussed: 
Ripley  v.  Insurance  Co.,  16  Wall.  336;  but  the  language  of 
Judge  Withey  seems  to  us  to  express  correct  views  of  the 
question.  It  is  quoted  approvingly  in  other  authorities:  Bliss 
on  Life  Insurance,  sec.  438;  7  Am.  Law  Rev.  587;  1  Am.  & 
Eng.  Ency.  of  Law,  p.  87,  sec.  3,  and  notes;  Providence  Ins.  etc. 
Co.  v.  Martin,  32  Md.  315.  We  are  of  opinion,  therefore,  that 
if  it  could  be  considered  that,  in  the  case  at  bar,  the  death  of 
the  deceased  was  caused  by  a  blow  from  Dassonville,  still  it 
was  caused  by  "  accidental  means,"  within  the  general  terma 
of  the  policy. 

The  policy,  however,  contains  a  special  condition,  as  fol- 
lows: "This  insurance  shall  not  be  held  to  extend  to  disap- 
pearances, or  to  any  cause  of  death  or  personal  injury,  unless 
the  claimant  under  the  policy  shall  establish  by  direct  and 
positive  proof  that  the  said  death  or  personal  injury  was  caused 
by  external  violence  and  accidental  means,  and  was  not  the 
result  of  design  either  on  the  part  of  the  insured  or  of  any 
other  person."  Respondent  contends  that  this  clause  is  a 
mere  attempt  to  change  the  rules  of  evidence,  and  therefore 
entirely  void;  that  it  is  not  a  provision  about  anything  except 
evidence.  We  do  not  think  it  necessary  to  examine  this  con- 
tention. Taking  the  provision  as  valid,  it  merely  states  as  a 
condition,  so  far  as  it  applies  to  the  circumstances  of  this  case, 
that  the  death  shall  not  be  the  result  of  the  design  of  any  per- 
son; that  is,  that  it  must  not  be  caused  by  the  act  of  one 
whose  design  was  to  cause  death  by  the  act.  The  point  was 
presented  by  the  fifth  instruction  given  by  the  court,  as  fol- 
lows: "  If  the  death  of  Philip  Richards  was  caused  by  a  blow 
dealt  him  by  H.  J.  Dassonville,  or  some  other  person,  that, 
would  not  prevent  plaintiffs  from  recovering  in  this  action,  if 
you  believe  from  the  evidence  that  when  Dassonville  or  such 
other  person  inflicted  such  blow,  he  did  not  mean  to  kill  said- 
Philip  Richards."  We  are  of  opinion  that  this  instruction  is 
not  erroneous. 

There  were  circumstances  in  evidence  tending  to  show  that 
if  Dassonville  did  give  the  blow  which  resulted  afterwards  in 
the  death  of  deceased,  he  did  not  intend  such  result.  And  it 
would  not  be  a  correct  construction  of  the  clause  of  the  policy 
under  review  to  say  that  it  includes  every  case  where  a  blow,, 
not  intended  to  kill,  unfortunately  and  undesignedly  produce* 


-4G0  Rankin  v.  Amazon  Insurance  Co.  [CaL 

death,  and  particularly  when  we  consider  the  rules  of  con- 
«truction  which  apply  to  the  makers  of  instruments. 

The  other  instructions  of  the  court  seem  to  be  unobjection- 
able, and  to  present  the  law  of  the  case  very  fully.  Those 
given  at  the  request  of  the  defendant  presented  that  side  of 
the  case  very  favorably.  Instructions  No.  1  and  No.  5,  asked 
by  defendant,  were  properly  refused;  whatever  was  correct  in 
them  was  given  elsewhere. 

The  judgment  and  order  appealed  from  are  affirmed. 

Accident  Insubanck  —  "Accident,"  Definition  o».  —  As  to  what  is  in- 
cluded in  the  meaning  of  the  word  "  accident,"  as  used  in  policies  of  accident 
insurance,  see  Hutchcra/t  v.  Travelers  Ins.  Co.,  87  Ky.  300;  12  Am.  St.  Rep. 
484,  and  note;  Paul  v.  Travelers  Ins.  Co.,  112  N,  Y.  472;  8  Am.  St.  Rep> 
758,  and  particularly  note  763-766;  Hull  v.  Equitable  Accident  Ass'n,  41  Minn. 
1231.  Suicide  by  an  assured  who  is  non  compos  is  not  within  the  forfeiture 
clause  of  an  accident  insurance  policy  which  stipulates  that  no  claim  shall 
^e  made  thereunder  in  case  of  death  by  suicide:  Biackstone  v.  Standard  etc 
Accident  Ins.  Co.,  74  Mich.  592. 
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Rankin  v.  Amazon  Insurance  Company. 

[89  Califoenia,  203.] 

Insurance  —  Survey  and  Diagram  as  Evidence  of  Representations. — 
Where  a  policy  of  fire  insurance  provides  that  for  further  particulars 
reference  is  hereby  made  to  an  application,  survey,  and  diagram,  made 
a  part  of  the  policy,  and  declared  to  be  a  warranty  on  the  part  of  the 
insured,  the  fact  that  such  survey  and  diagram  were  not  furnished  until 
after  the  policy  was  delivered,  while  it  may  have  deprived  them  of  any 
force  as  a  warranty,  does  not  destroy  their  effect  as  evidence  of  a  repre- 
sentation of  facts  made  as  an  inducement  for  the  issuance  of  the  policy, 
and  as  such  evidence  they  are  admissible  on  the  issue  as  to  a  rescisaioa 
of  the  policy. 

Insurance  —  Survey  and  Diagram  as  Evidence  of  Representations.  — 
In  an  action  on  a  policy  of  fire  insurance  made  payable  to  the  creditors 
of  the  insured,  and  containing  a  provision  that  a  survey  and  diagram 
referred  to  therein  are  made  a  part  thereof,  such  creditors,  after  fur- 
nishing the  survey  and  diagram,  cannot  object  to  their  introduction  in 
evidence  as  representations  inducing  the  issuance  of  the  policy,  on  the 
ground  that  they  were  signed  by  a  person  not  autliorized  to  act  for  the 
owner  of  the  insured  property. 

Insurance  —  False  Representations  —  Rescission.  —  Where  any  of  the 
material  representations  in  a  fire  insurance  policy  are  false,  the  insurer's 
tender  of  the  premium  and  notice  that  the  policy  is  canceled,  before  the 
commencement  of  suit  thereon,  operate  to  rescind  the  contract  of  in« 
surance. 

Insurance  —  CoNSTRUcnoN  o»  Policy.  —  Where  the  language  of  an  insur< 
ance  policy  may  be  understood  in  more  senses  than  one,  it  is  to  be  con* 
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stmed  mosfc  strongly  against  the  insurer.  If  there  is  no  imperfectiott 
or  ambiguity  in  the  language,  it  must  be  construed,  like  any  other  con- 
tract, according  to  the  intention  of  the  parties. 

Insurance  —  Watchman  —  Non-compliancb  with  Condition. — A  man 
employed  to  watch  in  the  daytime,  and  who  is  permitted  to  sleep  at 
night,  is  not  a  watchman  at  night,  within  the  meaning  of  a  fire  insur- 
ance policy  providing  that  a  *'  watchman  shall  be  employed  by  the  in- 
sured, to  be  in  and  about  the  premises  day  and  night." 

Insurancs  —  Watchman  —  Negligence  —  Compliance  with  Condition. 
—  Where  loss  is  caused  under  a  fire  insurance  policy  by  the  mere  fault 
or  negligence  of  a  watchman  employed  by  the  assured,  and  without 
fraud  or  design  on" the  part  of  the  latter,  it  is  within  the  protection  of 
the  policy;  but,  to  entitle  the  assured  to  recover,  it  must  appear  that 
he  has  in  good  faith  employed  a  watchman  to  perform  the  duties  re- 
quired by  the  terms  of  the  policy. 

Insurance  —  Burden  op  Proof.  —  In  an  action  on  a  fire  insurance  policy, 
proof  on  the  part  of  the  insurer  of  the  existence  of  a  condition  of  things- 
imposing  a  certain  duty  on  the  assured  casta  upon  the  latter  the  bur- 
den of  proving  a  compliance  with  such  duty. 

Haggin,  Van  Ness,  and  Dibble,  for  the  appellant. 

Doyle,  Galpin,  and  Zeigler,  and  Philip  O.  Galpin,  for  the  re- 
spondents. 

Paterson,  J.     This  is  an  action  on  a  fire  insurance  policy 
to  recover  the  sum  of  $548.24. 

The  policy  contained  the  following  clause:  "  Reference  i» 
hereby  made  to  a  survey  and  diagram  on  file  in  the  office  of 
J.  C.  Mitchell  and  Son,  which  is  made  a  part  of  this  policy, 
and  a  warranty  on  the  part  of  the  assured."  The  application 
for  the  policy  was  made  on  November  21st,  but  was  not  coun- 
tersigned or  delivered  until  November  24,  1884.  Mitchell  and 
Son,  who  were  insurance  brokers,  acted  on  behalf  of  plaintiffs 
in  procuring  the  policy,  and  they  promised  at  the  time  the 
application  was  made  to  furnish  the  survey  and  diagram. 
The  company  refused  to  take  the  risk  unless  the  brokers^ 
would  agree  to  furnish  such  a  survey.  A  survey  and  dia- 
gram was  made  by  the  owners  of  the  property,  and  a  copjr 
thereof,  dated  December  4,  1884,  was  presented  to  the  agents 
of  the  defendant,  but  at  what  precise  time  it  was  presented 
does  not  appear.  On  December  3, 1884,  the  policy  was  taken 
to  the  office  of  the  defendant  and  the  written  portion  thereof 
was  changed,  increasing  the  amount  of  the  insurance,  and: 
another  rider,  which  was  duly  authenticated  and  attached,, 
was  substituted,  which  contained  the  same  reference,  quoted 
above.  The  survey  and  diagram  consisted  of  many  questions- 
and  answers.     It  was  written  on  the  blank  form  of  another 
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insurance  company,  and  was  signed  "  Owens  River  M.  G.  & 
8.  Co.,  by  Hoyt  and  Son,  applicants."  The  policy  ran  to  the 
Owens  River  Iron  and  Smelting  Company  (owners),  "loss,  if 
any,  payable  to  Rankin,  Brayton,  &  Co."  When  this  docu- 
ment was  offered  in  evidence,  plaintiffs  objected  to  it  on  the 
grounds  that  the  insurance  had  been  effected  prior  to  the 
time  the  survey  was  presented  to  the  company,  and  that  Hoyt 
and  Son  had  no  authority  to  act  on  behalf  of  the  mining  and 
smelting  company.  The  objection  was  sustained;  the  defend- 
ant excepted. 

The  ruling  was  erroneous.  The  loss  was  not  payable  to  the 
ovvners  of  the  mine,  but  to  their  creditors,  Rankin,  Brayton, 
<fe  Co.,  and  the  question  as  to  the  authority  of  Hoyt  and  Son 
is  immaterial.  Plaintiffs  promised  to  furnish  the  survey,  and 
it  was  furnished  in  accordance  with  their  agreement,  and  be- 
came a  part  of  the  contract.  The  admissibility  of  the  evi- 
dence does  not  depend  solely  upon  the  reference  contained  in 
the  rider.  The  policy  itself  provides:  "For  further  particu- 
lars reference  is  hereby  made  to  an  application  and  survey, 
No. ,  furnished  by  and  a  warranty  on  the  part  of  the  as- 
sured, which  is  hereby  made  a  part  of  this  policy."  The  de- 
lay of  the  plaintiffs  in  furnishing  the  survey  should  not  be 
held  to  entirely  destroy  its  efficacy  as  a  part  of  the  contract. 
The  fact  that  the  survey  was  not  furnished  until  after  the 
policy  was  delivered  may  have  deprived  it  of  any  force  or 
effect  as  a  warranty,  under  section  2605  of  the  Civil  Code; 
but  conceding  this  to  be  true,  it  does  not  destroy  its  effect  as 
a  representation  of  facts  made  as  an  inducement  for  the  issu- 
ance of  the  policy;  and  as  such  it  is  evidence  which  the  jury 
should  consider  on  the  issue  as  to  rescission.  If  any  of  the 
material  representations  were  false,  the  defendant's  tender  of 
the  premium  and  notice  that  the  policy  was  canceled,  before 
the  commencement  of  the  suit,  operated  to  rescind  the  con- 
tract: Civ.  Code,  sees.  2580,  2583. 

The  policy  as  first  printed  and  written  contained  this  clause: 
"  It  is  understood  and  agreed  that  during  such  time  as  the 
above  mill  is  idle  a  watchman  shall  be  employed  by  the  in- 
sured, to  be  in  and  upon  the  premises  day  and  night."  At 
the  request  of  the  plaintiff  this  provision  was  changed  by  in- 
serting the  word  "about"  in  lieu  of  the  word  "upon."  The 
object  of  the  change  doubtless  was  to  avoid  any  controversy, 
in  case  of  loss,  as  to  whether  it  was  necessary  that  the  watch- 
man should  be  actually  upon  the  premises  on  which  the 
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insured  buildings  stood.  The  change,  however,  did  not  ac- 
complish the  full  purpose  intended;  for  the  watchman  slept  a 
distance  of  three  hundred  or  four  hundred  feet  from  the  mill; 
and  the  word  "about,"  as  used,  is  so  uncertain  in  significa- 
tion that  it  cannot  be  determined  therefrom  exactly  what 
territory  was  intended  to  be  covered  by  it.  But  however  un- 
certain the  promissory  warranty  may  be  as  to  the  premises 
upon  which  the  watchman  was  required  to  be,  there  is  no 
ambiguity  in  the  language  with  respect  to  the  time  he  was  re- 
quired to  watch  the  premises.  Where  the  language  of  a  policy 
may  be  understood  in  more  senses  than  one,  it  is  to  be  con- 
strued most  strongly  against  the  insurer,  because  he  frames 
it,  and  is  supposed  to  make  it  as  potent  as  possible  in  his  own 
favor;  but  where  there  is  no  imperfection  or  ambiguity  in  the 
language,  it  must  be  construed,  like  any  other  contract,  ac- 
cording to  the  intention  of  the  parties. 

The  court  instructed  the  jury  that  "if  the  assured  em- 
ployed a  watchman  to  be  in  and  about  the  premises  day  and 
night  while  the  mill  was  idle,  then  the  plaintiff  is  entitled  to 
recover,"  and  submitted  to  them  for  determination  the  ques- 
tion whether  plaintiffs  had  performed  the  conditions  of  the 
contract.  Cases  are  cited  by  respondent  in  support  of  the 
action  of  the  court  which  hold  that  under  certain  watchman 
clauses  it  is  proper  to  receive  evidence  of  usage,  and  to  submit 
to  the  jury  the  question  whether  the  insured  employed  a  watch- 
man to  look  after  the  property  in  the  manner  in  which  men 
of  ordinary  care  in  similar  departments  of  business  manage 
their  own  affairs  of  like  kind.  But  they  all  go  off  upon  the 
proposition  that  the  terms  of  the  warranty  are  not  explicit  as 
to  the  time  and  manner  of  keeping  a  watch.  Thus  in  the 
Massachusetts  case,  the  language  of  the  clause  was,  "  a 
watchman  kept  on  the  premises";  and  in  the  Illinois  case, 
"a  watchman  to  be  on  the  premises  constantly  during  the 
time  until  September  1,  1872."  In  the  latter  case  plaintifiF 
■  had  employed  a  day-watchman  and  a  night-watchman,  and 
the  only  question  considered  was,  whether  it  was  necessary 
for  the  watchman  to  be  actually  on  the  premises  on  which 
the  insured  buildings  were  situated. 

In  the  case  before  us  the  terms  of  the  warranty  are  explicit 
as  to  the  time  of  keeping  a  watch,  and  on  the  undisputed  evi- 
dence we  think  the  court  ought  to  have  held  that  the  plain- 
tiflfs  had  not  complied  therewith. 

The  mill  was  idle  for  two  months  prior  to  the  destructioQ 
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thereof  by  fire,  and  the  evidence  shows  that  plaintiffs  did 
not  employ  a  watchman  "to  be  in  and  about  the  premises 
day  and  night."  A  watchman  was  employed,  but  he  was  not 
instructed  to  watch  the  premises  at  night,  and  as  a  matter  of 
fact,  slept  every  night  in  a  building  distant  three  hundred  or 
four  hundred  feet  from  the  mill.  Mr.  Minear,  the  superin- 
tendent, testified  that  McMurray,  the  watchman,  was  not 
instructed  to  watch  the  premises  during  the  night;  that  hi» 
instructions  were  not  special,  "either  at  day  or  night."  In 
the  nature  of  things,  it  could  not  be  expected  that  one  mai> 
could  watch  the  buildings  day  and  night  (only  one  watch- 
man was  employed);  but  if  it  be  assumed  that  he  could,  no 
one  was  employed  to  do  so.  There  is  no  ambiguity  in  the 
phrase  "  djiy  and  night."  "  We  do  not  need  a  dictionary, 
nor  a  law  book,  nor  the  testimony  of  an  expert,  to  tell  us 
that  a  man  who  is  employed  to  watch  in  the  daytime,  and 
who  is  permitted  to  sleep  at  night,  is  not  a  watchman  at 
night":  Brooks  v.  Standard  F.  Ins.  Co.,  11  Mo.  App.  349; 
Glendale  M.  Co.  v.  Protection  Ins.  Co.,  21  Conn.  39;  54  Am. 
Dec.  309.  It  is  not  a  case  of  mere  negligence.  If  a  loss  is 
occasioned  by  the  mere  fault  or  negligence  of  the  watchman, 
unafiected  by  fraud  or  design  on  the  part  of  the  insured,  it  is 
within  the  protection  of  the  policy;  but  to  entitle  the  insured 
to  recover,  it  must  appear  that  he  has  in  good  faith  employed 
a  watchman  to  perform  the  duties  required  by  the  terms  of 
the  warranty:  Trojan  Mining  Co.  v.  Fireman's  Ins.  Co.,  67  CaL 
27;  Wenzel  v.  Commercial  Ins.  Co.,  67  Cal.  438;  Cowan  v. 
Phoenix  Ins.  Co.^  78  Cal.  181;  Waters  y.  Merchants*  etc.  I-ns^ 
Co.,  11  Pet.  219. 

It  does  not  appear  whether  the  watchman  was  actually  on 
duty  at  the  time  the  fire  occurred.  If  the  fact  be  considered 
as  material,  it  is  sufficient  to  say  that  defendant  having 
shown  the  mill  was  idle,  the  burden  of  proving  a  compliance 
with  the  warranty  rested  upon  the  plaintiffs:  Cowan  v.  Phoenix 
Ins.  Co.,  78  Cal.  181;  Wood  on  Fire  Insurance,  2d  ed.,  1136. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded for  a  new  trial.  

FiRB  Insurancb  —  What  mat  bb  Isclitdkd  nr  ths  Coittraot.  —  A. 
writing  intended  to  be  a  part  of  a  contract  of  insurance  may  be  incorporated 
therein  by  reference,  as  well  as  by  an  extended  recital:  Shtldon  v.  Hartford 
F.  Ins.  Go.,  22  Conn.  235;  58  A..i.  Dec  420,  and  note.  Compare  Jefferson 
Ins.  Co.  V.  Cotheal,  7  Wend.  72;  22  Am.  Dec.  567;  Vilcu  r.  New  York  C. 
Ins.  Co.,  72  N.  Y,  590;  28  Am.  Rep.  186;  Parmtri  Ina,  etc  Co.  r.  Snyder, 
16  Wend.  481j  30  Am.  Deo.  118,  and  note. 
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Fire  Insurance — Policy,  Construction  of. — Contracts  of  insurance 
must  be  interpreted  according  to  the  same  rules  which  govern  in  construing 
other  written  contracts.  All  ambiguities  are  resolved  against  the  insurer 
and  in  favor  of  the  assured:  Weidert  v.  State  Ina.  Co.,  19  Or.  261;  20  Am. 
St.  Rep.  809,  and  note  825,  826;  Continental  Ina.  Co.  v.  Kyle,  124  Ind  132; 
19  Am.  St.  Rep.  77;  Mutual  Assur.  Soc.  v.  Scottish  Union  etc,  Co.,  84  Va.  116; 
10  Am.  St.  Rep.  819,  and  note;  De  Oraff  ▼.  Queen  Ins.  Co.,  38  Minn.  501;  8 
Am.  St.  Rep.  685,  and  note.  , 

Fire  Insurance  —  Action  on  Policy  —  Burden  of  Proof.  —  The  bur- 
den of  proof  is  upon  the  plaintiff  to  show  that  he  has  complied  with  the 
conditions  which  entitle  him  to  a  recovery  upon  his  policy:  Pfienix  Ins.  Co, 
V.  Picket,  119  Ind.  155;  12  Am.  St.  Rep.  393;  McLoonv.  Commercial  Ins. 
Co.,  100  Mass.  472;  97  Am.  Dec.  J 16;  1  Am.  Rep.  129;  Pelican  Ins.  Co.  v. 
Troy  etc.  Ass'n,  77  Tex.  225.  The  burden  is  upon  the  defendant  to  show 
what  statements  the  plaintiff  made  in  his  application  and  their  falsity: 
Poach  V.  Kentucky  etc.  Co.,  28  S.  C.  431.  Plaintiflf's  complaint  in  an  ac- 
tion upon  a  policy  of  6re  insurance  must  allege  performance  of  all  condi- 
tions precedent  to  recovery:  Baker  v.  Oerman  F.  Ins.  Co.,  124  Ind.  490;  and 
that  the  loss  occurred  by  reason  of  some  peril  insured  against;  but  it  need 
not  allege  performance  of  conditions  subsequent,  nor  negative  prohibited 
acts,  nor  deny  that  the  loss  occurred  from  excepted  risks:  Blasingame  y. 
Home  Ins.  Co.,  75  Cal.  633. 


Haight  v.  Vallet. 

[89  Califobmia,  245.] 

FoROKB  Deed  —  Effect  of  Record.  —  A  forged  deed  is  ▼oid,  and  conveys 
no  right,  title,  or  interest,  nor  does  the  recording  of  such  instrument  affect 
the  legal  rights  of  the  parties. 

FoROED  Deed  —  Conflicting  Instructions  Ground  for  Reversal.  — 
Where  defendant  in  ejectment  claims  under  a  deed  alleged  to  be  forged, 
and  pleads  the  statute  of  limitations,  conflicting  instructions  as  to  the 
time  when  the  statute  began  to  run  are  grounds  for  reversal. 

Forged  Deed  —  Ejectment  —  Evidence. — In  ejectment  to  recover  land 
alleged  to  be  held  under  a  forged  deed,  the  jury  have  the  right,  in  deter- 
mining the  question  as  to  whether  the  grantor  therein  executed  and 
acknowledged  such  deed,  to  take  into  consideration  the  subsequent  con- 
duct of  such  grantor,  and  whether  he  ever,  after  the  date  of  the  deed, 
set  up  any  claim  to  the  property  or  made  any  claim  of  possession  upon 
the  parties  in  possession,  paid  the  taxes  or  street  assessments  on  the 
land,  or  did  any  act  asserting  ownership  during  his  lifetime,  and  sub- 
sequent to  the  date  of  such  deed. 

Expert  Evidence  should  be  Received  with  Great  Caution,  and  re- 
jected by  the  jurors,  the  same  as  the  testimony  of  any  other  witness,  if 
after  due  consideration  they  deem  it  not  well  founded  in  fact.  They 
may  use  their  own  knowledge  and  judgment  in  matters  of  handwrit- 
ing, and  are  not  legally  compelled  to  follow  the  opinion  of  experts. 

Ejectment.     The  following  instruction  is  referred  to  in  the 
opinion:  "In  regard  to  the  weight  to  be  given  by  you  to  the 
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testimony  of  Messrs.  Hyde  and  Hickox,  who  were  called  by 
the  defendants  to  testify  in  regard  to  a  signature  of  Joseph  M. 
Brown,  I  instruct  you  as  follows:  The  law  permits,  in  cer- 
tain oases,  a  skilled  person  to  give  his  opinion  in  testimony 
in  regard  to  matters  in  which  he  is  specially  skilled;  but  such 
testimony  should  be  received  by  you  with  great  caution,  and 
you  are  at  liberty  to  reject  it,  the  same  as  the  testimony  of 
any  other  witness,  if  after  due  consideration  you  deem  it  not 
well  founded  in  fact.  And  in  regard  to  said  signature,  you 
are  at  liberty  to  use  your  own  judgment  and  knowledge  in 
matters  of  handwriting,  and  are  not  legally  compelled  to  fol- 
low the  opinion  of  either  of  said  witnesses.  In  other  words, 
you  should  consider  their  testimony  precisely  the  same  as  you 
do  any  other  witness.  You  are  not  legally  bound  to  adopt 
their  theory,  unless  you  are  satisfied  that  it  is  correct.  If  you 
are  satisfied  their  theory  is  correct,  then  it  should  be  adopted, 
and  you  should  act  upon  it  accordingly." 

Edward  R.  Taylor^  and  Taylor  and  Haight,  for  the  appellants. 

Wilson  and  Wilson,  and  Cope,  Boyd,  and  Fifield,  for  the  re- 
spondents. 

Sharpstein,  J.  This  is  an  action  of  ejectment,  and  one  of 
the  defenses  to  the  action  is,  that  the  plaintiflFs'  ancestor  con- 
veyed the  demanded  premises  to  the  grantor  of  the  defend- 
ants. Another  defense  is,  that  the  action  is  barred  by  the 
statute  of  limitations.  The  verdict  and  judgment  were  in 
favor  of  the  defendants,  and  the  plaintiff's  appeal  from  the 
judgment  and  order  denying  their  motion  for  a  new  trial. 

The  exceptions  relied  on  here  are  to  certain  instructions 
given,  and  the  refusal  to  give  certain  other  instructions  re- 
quested by  defendants  to  be  given. 

Plaintiff  requested  the  court  to  instruct  the  jury  that  "a 
forged  deed  conveys  no  right,  title,  or  interest;  it  is  abso- 
lutely void,  and  as  though  never  made."  The  court  refused 
to  give  it  as  requested,  but  in  lieu  thereof  gave  the  following: 
**A  forged  deed  conveys  no  title,  right,  or  interest;  it  is  abso- 
lutely void,  and  as  though  never  rpade;  except  if  duly  re- 
corded it  is  constructive  notice  of  that  fhc^t " 

The  latter  clause  of  this  instruction  is  cn-arlf  erroneous, 
and  is  inconsistent  with  another  part  of  the  charge,  in  vhich 
the  jury  were  instructed  that  "no  legal  effect  can  be  pro- 
duced upon  the  rights  of  the  parties  by  recording  a  forged 
instrument." 
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Another  instruction  excepted  to  by  plaintiffs  reads  as  fol- 
lows: "If  you  find  from  the  evidence  that  the  Baid  Joseph 
M.  Brown,  the  ancestor  of  plaintiff's,  was  not  in  possession  of 
the  property  in  question,  or  any  part  thereof,  from  and  after 
the  eighteenth  day  of  December,  1860,  or  from  any  other  pe- 
riod prior  to  the  fourth  day  of  March,  1861,  to  the  time  of  his 
death,  November  2,  1864,  and  that  during  that  time  the  de- 
fendants or  their  grantors,  or  those  under  whom  they  claimed, 
were  in  the  open,  notorious,  continuous,  and  exclusive  posses- 
sion of  said  property,  and  that  defendants  and  those  under 
whom  they  claim  continued  such  possession  for  the  period  of 
€ve  years,  and  during  all  of  said  time  were  claiming  to  own 
^he  same  adversely  to  all  other  persons,  and  exclusive  of  any 
other  right,  then  your  verdict  should  be  for  the  defendants, 
notwithstanding  that  the  children  of  said  Brown  were  minors 
at  the  time  of  his  death." 

Another  instruction  which  appellants  claim  to  be  in  conflict 
with  the  one  last  above  quoted  reads  as  follows:  "  The  ances- 
tor of  the  plaintiffs — that  is,  Joseph  M.  Brown — had  died 
on  the  second  day  of  November,  1864,  nearly  two  years  prior 
to  the  20th  of  August,  1866,  so  that  I  instruct  you  that  the 
statute  of  limitations,  with  reference  to  the  land  in  contro- 
versy, did  not  commence  to  run  against  him  during  his  life- 
time. And  inasmuch  as  the  statute  of  limitations  did  not 
commence  to  run  in  his  lifetime,  and  did  not  commence  to 
run  against  his  children  until  the  twentieth  day  of  August, 
1866,  and  inasmuch  as  neither  of  the  children  had  reached 
the  age  of  majority  five  years  prior  to  the  commencement  of 
this  action,  I  instruct  you,  as  a  matter  of  law,  that  the  de- 
fense of  the  defendants,  as  against  either  of  the  children,  and 
that  whatever  testimony  has  been  given  before  you  respecting 
tlie  occupancy  or  possession  of  the  land  in  controversy  for  the 
purpose  of  establishing  an  adverse  possession,  must  be  disre- 
garded in  your  determination  of  the  rights  of  the  plaintiffs, 
other  than  the  representative  of  Josephine  D.  Brown,  the 
widow  of  Joseph  M.  Brown." 

There  is  another  instruction  which  is  clearly  inconsistent 
with  the  one  first  above  quoted.  It  is  as  follows:  "As  I  have 
before  stated  to  you,  the  statute  of  limitations  could  not  in 
any  event  have  run  with  respect  to  the  land  in  controversy 
until  the  first  day  of  July,  1864." 

Thus  the  jury  were  instructed  that  the  statute  of  limita- 
tions might  liave  commenced  running  in  1860,  if  the  plain- 
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tiffs' ancestor  was  not  then  in  possession  of  the  land;  and 
that  the  statute  of  limitations  could  not  have  run  with  re- 
epect  to  the  land  in  controversy  until  the  first  day  of  July^ 
1864;  and  that  it  did  not  commence  to  run  against  the  chil-^ 
dren  of  Brown  until  the  twentieth  day  of  April,  1866. 

That  two  of  these  instructions  contradict  a  third  is  appar- 
ent; that,  taken  together,  they  are  confusing  is  also  apparent. 

In  Brown  v.  McAllister,  39  Cal.  573,  the  court  said:  *'  Wher& 
the  instructions  on  a  material  point  are  contradictory,  it  is- 
impossible  for  the  jury  to  decide  which  should  prevail,  and  it- 
is  equally  impossible,  after  the  verdict,  to  know  that  the  jury 
was  not  influenced  by  that  instruction  which  was  erroneous^. 
as  the  one  or  the  other  must  necessarily  be,  where  the  two- 
are  repugnant." 

That  it  is  a  sufficient  ground  for  reversing  a  judgment  has^ 
frequently  been  held:  People  v.  Valencia,  43  Cal.  552;  Mc~ 
Creery  v.  Everding,  44  Cal.  246;  Chidester  v.  Consolidated  P. 
Ditch  Co.,  53  Cal.  57;  Bank  of  Stockton  v.  Bliven,  53  Cal. 
708;  People  v,  Wong,  54  Cal.  154;  Aguirre  v.  Alexander^  58- 
Cal.  26. 

Another  instruction  excepted  to  was,  that  "in  determining 
the  question  as  to  whether  Joseph  M.  Brown,  the  ancestor  of 
plaintiffs,  executed  and  acknowledged  the  deed  which  pur- 
ported to  have  been  executed  to  said  Henry  P.  Hulbert,"  the 
jury  had  a  right  "to  take  into  consideration  the  subsequent 
conduct  of  said  Joseph  M.  Brown  during  his  lifetime,  and 
whether  he  ever,  after  the  date  of  said  deed,  set  up  any  clainv 
to  the  property  or  made  any  claim  upon  the  parties  in  posses- 
sion of  the  same  for  the  delivery  of  possession  to  him,  or  paid 
the  taxes  or  street  assessments  on  the  same,  or  did  any  other 
act  asserting  ownership  over  the  property,  during  his  lifetime^ 
after  the  date  of  said  deed." 

We  think  this  instruction  correct.  The  evidence  upon' 
which  it  was  based  is  not  set  out  in  the  transcript,  but  the 
statement  in  it  is,  that  defendants  introduced  evidence  which 
tended  to  prove  "that  said  deed  purporting  to  have  been  exe- 
cuted by  said  Joseph  M.  Brown  to  said  Hulbert  was  the 
genuine  deed  of  said  Brown." 

We  think  testimony  of  such  conduct  on  the  part  of  Brown 
as  the  court  in  the  instruction  specifies  would  have  a  tend- 
ency to  prove  the  genuineness  of  the  deed  which  purported  ta 
be  executed  by  him,  and  therefore  we  cannot  presume  that 
such  evidence  had  not  been  introduced.    We  cannot  presume 
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error,  and  in  this  instance  none  is  shown.  The  exception  to 
this  instruction  is  overruled.  The  instruction  given  in  regard 
to  expert  testimony  is  not,  in  our  opinion,  erroneous.  The 
exception  to  that  instruction  is  overruled.  But  for  errors  be- 
fore pointed  out,  the  judgment  and  order  denying  the  motion 
for  a  new  trial  must  be  reversed. 
Judgment  and  order  reversed. 

FouGED  Deed  —  Effect  of  Registration.  —  In  an  action  to  recover 
possession  of  laad  in  the  hands  of  an  innocent  purchaser,  who  claims  title 
through  a  forged  deed,  which  has  been  of  record  for  five  years  with  knowl- 
edge of  the  plaintifiF,  such  delay  does  not  estop  the  plaintiflf  to  say  that  the 
alleged  deed  is  not  his  deed:  Aleley  v.  Collins,  41  Cal.  663;  10  Am.  Rep.  279. 
The  registry  of  a  deed  does  not  give  notice  of  fraud  in  its  execution:  Godbold 
V.  Lambert,  8  Rich.  Eq.  155;  70  Am.  Dec.  192.  Where  a  deed  is  in  law  a 
forgery,  the  question  of  good  faith  is  not  involved:  McGinn  v.  Ihbey,  62  Mich. 
252.  A  person  holding  a  forged  deed  can  recover  thereon  for  purposes  of 
title  only  where  it  is  accompained  with  actual  adverse  possession,  com- 
menced without  notice,  and  in  good  faith:  Parker  v.  Waycrosa  etc.  R.  R.  Co., 
SI  Ga.  387. 

Witnesses  —  Expert  Evidence.  — In  an  ordinary  case  it  is  error  to  in- 
struct the  jury  that  expert  medical  testimony  should  be  received  and  weighed 
with  caution,  but  the  weight  and  value  of  such  testimony  are  questions  for 
the  jury:  Atchison  etc.  R.  R.  Co.  v.  Thul,  33  Kan.  255;  49  Am.  Rep,  484. 
Under  an  instruction  that  while  the  jury  should  consider  the  opinions  of 
experts,  in  connection  with  all  the  other  evidence,  they  are  not  bound  to  act 
thereon  to  the  exclusion  of  other  evidence,  but  should  determine  the  ques- 
tion from  all  the  evidence:  Guetig  v.  State,  66  Ind.  94;  32  Am.  Rep.  99,  and 
'Dote;  Travis  r.  Broion,  43  Fa,  St.  9;  82  Am.  Dec.  540,  and  note. 
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'Sale  by  Sample  —  Parol  Evidence.  —  When  a  contract  is  in  writing, 
and  nothing  therein  indicates  that  a  sample  was  used  or  referred  to, 
parol  evidence  is  not  admissible  to  show  a  sale  by  sample. 

Contract,  CoNSTRacTioN  of,  when  a  Question  of  Law.  —  Whether  or 
not  a  writing,  upon  its  face,  is  a  complete  expression  of  the  agreemenfe 
of  the  parties  is  one  of  law. 

'Contract  —  Parol  Evh)Ence,  when  Inadmissible  to  Vary. — Where  a 
writing,  upon  its  face,  imports  to  be  a  complete  expression  of  the  whole 
agreement,  and  contains  thereon  all  that  is  necessary  to  constitute  a 
contract,  it  is  presumed  that  the  parties  have  introduced  into  it  every 
material  item  and  term,  and  parol  evidence  is  not  admissible  to  add 
another  term  to  the  agreement,  although  the  writing  contains  nothing 
on  the  particular  item  to  which  the  parol  evidence  is  directed. 

CJontract  —  When  "Etc."  is  Sdrplusage. — If  the  abbreviation  "etc.,** 
used  in  a  contract,  is  meaningless,  and  does  not  render  the  writing  in- 
complete as  a  contract  of  sale,  nor  justify  the  conclusion  that  it  was 
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not  intended  by  the  parties  as  a  memorial  of  all  the  terms  of  their  con- 
tract, nor  in  any  manner  affect  the  legal  construction  of  the  6ontracty 
it  will  be  disregarded  as  surplusage. 

Balk  by  Sample  —  Parol  Evidence  —  Pleading.  —  Where  a  contract 
sued  on  appears  to  be  complete  in  itself,  but  its  execution  is  denied, 
and  it  is  alleged  that  the  contract  of  sale  was  by  sample,  parol  evi^ 
dence  to  show  that  the  goods  delivered  were  not  of  the  kind  or  quality 
named  in  the  contract  is  inadmissible,  in  the  absence  of  allegations 
that  defendant  was  induced  to  enter  into  the  contract  alleged  by 
fraudulent  representations,  or  of  mistake  in  reducing  the  contract  to 
writing. 

Sale  under  Contract  —  Admission  of  Evidence  of  Sals  by  Samplb 
Prejudicial  Error.  —  Where,  in  a  suit  on  a  contract  of  sale  which 
appears  complete  in  itself,  and  contains  nothing  to  indicate  that  a 
sample  was  used  or  referred  to  in  making  it,  the  court  tiuds  that  the 
goods  delivered  were  of  the  kind  and  class  named  therein,  but  fails  to 
find  that  they  were  not  merchantable,  nor  equal  in  quality  to  those 
called  for  in  the  contract,  the  admission  of  parol  evidence  to  show  a 
sale  by  sample,  and  that  the  goods  delivered  did  not  correspond  there- 
with, and  judgment  was  for  defendant,  is  reversible  erron 

Craig  and  Meredith,  for  the  appellant. 

H.  C.  Firehaugh,  for  the  respondents. 

De  Haven,  J.  The  defendants  had  judgment  in  the  ciynrt 
below,  and  from  such  judgment,  and  an  order  denying  him  a 
new  trial,  the  plaintiff  appeals. 

The  action  is  for  a  balance  alleged  to  be  due  plaintiff  on 
account  of  the  sale  of  fifty  tons  of  coal,  sold  under  the  name 
of  Montana  Lump  Lehigh  Hand-picked  Coal. 

The  answer  seta  up,  among  other  defenses,  that  the  coal 
was  sold  by  sample,  and  not  by  name,  and  that  the  coal  de- 
livered did  not  correspond  with  the  sample. 

The  plaintifi*  proved  that  an  agreement  for  the  sale  of  the 
coal  was  reduced  to  writing,  and  executed  in  duplicate,  and 
that  the  one  retained  by  him  was  lost.  He  then  proved  the 
contents  of  this  written  agreement  by  a  witness,  who  re- 
freshed his  memory  from  a  letter-press  copy  of  the  written 
portion  of  said  agreement,  and  a  blank  memorandum  of 
contract  similar  to  that  upon  which  the  agreement  was  writ- 
ten. 

The  contract  as  thus  proven  is  as  follows: — 

•'San  Francisco,  January  12,  1882. 

"  Messrs.  McCormick  and  Lewis.  Ordered  from  J.  W.  Har- 
rison fifty  tons  Montana  Lode  Lump  Hand-picked  Coal,  early 
lading  in  New  York.  Ship  to  be  named,  original  cost,  etc. 
To  be  paid  on  receipt  of  bills  of  landing,  etc.,  and  the  freight 
to  be  paid  on  receipt  of  coal  here,  at  $13.50  per  ton  per  2,240^ 
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pounds,  gold  coin,  payable  as  above,  delivered  from  ship's 
side  when  landed.  Any  shortage  in  excess  of  two  per  cent 
to  be  paid  by  the  seller." 

The  record  does  not  disclose  any  conflict  in  the  evidence  as 
to  the  fact  that  there  was  a  written  agreement  or  that  its  writ- 
ten terms  were  as  above  set  forth.  The  defendants,  however, 
were  permitted  to  show  by  parol  evidence  that  the  contract 
was  for  coal  of  the  same  kind  and  quality  as  the  defendants 
had  previously  bought  from  plaintiff,  and  which  they  were 
then  using  in  their  foundry,  and  that  the  coal  delivered  was 
not  of  the  kind  or  quality  thus  referred  to  as  a  sample;  and 
the  question  presented  by  this  appeal  is,  whether  this  parol 
evidence  was  properly  admitted. 

1.  We  do  not  see  how  the  admission  of  this  evidence  can  be 
sustained.  Its  effect  was  to  show  that  coal  was  sold  by 
sample,  and  thereby  to  import  into  the  contract  a  warranty 
that  the  coal  sold  was  to  be  equal  to  the  sample.  When  the 
contract  is  in  writing  and  nothing  in  the  written  contract  in- 
dicates that  a  sample  was  used  or  referred  to,  parol  evidence 
cannot  be  allowed  to  show  a  sale  by  sample:  Tiedeman  on 
Sales,  sec.  188;  Wiener  v.  Whipple,  53  Wis.  298;  40  Am.  Rep. 
775;  Thompson  v.  Libby,  34  Minn.  374. 

In  Wiener  v.  Whipple,  53  Wis.  298,  40  Am.  Rep.  775,  the 
written  contract  was  as  follows:  "Bought  of  Cass  Whipple, 
about  three  hundred  bushels  of  barley,  at  sixty -five  cents  per 
fifty  pounds,  to  be  delivered  by  the  15th  of  September  next. 
Paid  on  the  same,  twenty-five  dollars."  And  it  was  held  not 
competent  to  add  to  the  terms  of  this  agreement  by  parol  evi- 
dence that  the  sale  was  made  by  sample. 

In  Thompson  v.  Libby,  34  Minn.  374,  it  is  distinctly  held 
that  in  a  sale  of  personal  property  a  warranty  of  its  quality,  if 
made  at  all,  forms  a  part  of  the  contract  of  sale,  and  is  not  a 
collateral  contract,  and  therefore  proof  of  such  warranty  can- 
not be  added  to  the  written  agreement  by  parol  evidence. 

It  is  claimed  that  the  agreement  proven  by  plaintiff  was  a 
mere  informal  memorandum,  incomplete  upon  its  face,  and 
not  intended  to  contain  all  the  terms  of  the  contract,  and  that 
for  this  reason  the  oral  evidence  was  proper.  We  do  not  so 
regard  the  writing  under  consideration.  It  contains  within 
itself  all  that  is  necessary  to  constitute  a  contract,  and  this 
being  so,  in  the  absence  of  any  averment  in  the  answer  of 
defendants  that  there  was  an  omission  or  mistake  made  in 
reducing  it  to  writing,  it  is  not  competent  to  show  by  oral 
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evidence  that  it  does  not  state  all  of  the  terras  of  the  agree- 
ment. 

The  question  whether  a  writing  is,  upon  its  face,  a  complete 
expression  of  the  agreement  of  the  parties  is  one  of  law  for 
the  court,  and  the  rule  which  governs  the  court  in  its  deter- 
mination has  been  well  stated  as  follows:  "If  it  imports  on 
its  face  to  be  a  complete  expression  of  the  whole  agreement,  — 
that  is,  contains  such  language  as  imports  a  complete  legal 
obligation,  — it  is  to  be  presumed  that  the  parties  have  intro- 
duced into  it  every  material  item  and  term;  and  parol  evidence 
cannot  be  admitted  to  add  another  term  to  the  agreement, 
although  the  writing  contains  nothing  on  the  particular  one 
to  which  the  parol  evidence  is  directed":  Thompson  v.  Lihhy, 
34  Minn.  377.  See  also  Naumberg  v.  Young,  44  N.  J.  L.  339; 
43  Am.  Rep.  380. 

In  Greenleaf  on  Evidence,  section  275,  it  is  said:  "When 
parties  have  deliberately  put  their  engagement  in  writing  in 
such  terms  as  import  a  legal  obligation,  without  any  uncer- 
tainty as  to  the  object  or  extent  of  such  engagement,  it  is 
conclusively  presumed  that  the  whole  engagement  of  the 
parties  and  the  extent  and  manner  of  their  undertaking  was 
reduced  to  writing." 

Tested  by  this  consideration,  it  is  clear  that  the  agreement 
here  is  to  be  deemed  complete,  as  it  imports  a  clear  legal 
obligation,  and  without  any  uncertainty  as  to  what  the  par- 
ties thereto  undertook  to  perform.  It  states  an  agreement 
for  the  sale  and  delivery  of  fifty  tons  of  coal  of  a  particular 
name,  and  it  contains  either  expressly  or  by  implication 
everything  necessary  to  make  the  mutual  obligations  of  the 
parties,  arising  out  of  a  contract  of  sale,  complete.  This  is 
therefore  to  be  deemed  a  written  contract,  and  other  terms 
and  conditions  which  might  have  been  introduced  into  it  by 
the  parties,  but  were  not,  cannot  be  added  by  parol. 

The  abbreviation  "etc.,"  found  in  the  sentences,  "Ship  to 
be  named,  original  cost,  etc.,"  "  To  be  paid  on  receipt  of  bills 
of  lading,  etc.,"  does  not  render  the  writing  incomplete  as  a 
contract  of  sale,  nor  justify  the  conclusion  that  it  was  not  in- 
tended by  the  parties  as  a  memorial  of  all  the  terms  of  their 
contract.  In  the  connection  used,  the  abbreviation  used  is 
meaningless,  and  in  no  manner  affects  the  legal  construction 
of  the  agreement,  and  is  therefore  to  be  disregarded  as  sur- 
plusage. 

2.  The  respondents  further  insist  that  this  evidence  was 
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proper,  because  it  tended  to  show  that  a  fraud  was  practiced 
upon  thera  in  the  making  of  the  contract.  This  would  be  bo, 
if  such  a  defense  had  been  made  in  the  answer.  Tlie  answer 
denied  the  execution  of  the  contract  alleged  in  the  complaint, 
and  avers  that  the  contract  of  sale  was  by  sample,  but  it  con- 
tains no  averment  that  defendants  were  induced  to  enter  into 
the  contract  alleged  in  the  complaint  by  any  fraudulent  rep- 
resentation, as  that  the  coal  described  in  such  contract  by 
name  was  the  same  kind  and  quality  of  coal  previously 
bought  by  defendants  from  plaintiff,  and  without  such  aver- 
ments, or  an  allegation  of  mistake  in  reducing  the  contract  to 
writing,  this  evidence  was  irrelevant  and  immaterial. 

8.  The  court  does  not  find  as  a  fact  that  the  coal  delivered 
to  respondents  was  not  merchantable.  It  is  true,  one  part  of 
the  finding  is  to  the  effect  that  it  ''was  filled  with  slate  and 
dirt  and  foreign  matter,"  but  this  is  said  in  connection  with 
the  statement  that  it  was  not  as  good  as  the  sample  by  which 
the  court  finds  it  was  sold.  In  another  portion  of  its  findings 
the  court  declares  that  it  was  not  as  good  as  the  sample  re- 
ferred to,  "  but  it  was  of  the  kind,  variety,  and  class  known  as 
Montana  Lump  Lehigh  Hand-picked  Coal."  If  it  was,  then 
the  respondents  got  what  was  called  for  by  the  written  con- 
tract, unless  it  was  not  equal  in  quality  to  coal  of  that  brand. 
There  is  no  finding  that  it  was  not. 

In  this  state  of  the  findings  we  cannot  hold  that  the  ad- 
mission of  the  oral  evidence,  as  to  the  sale  by  sample,  was 
immaterial,  as  it  would  have  been  if  the  court  had  found  that 
the  coal  delivered  was  not  merchantable,  nor  equal  in  quality 
to  that  called  for  by  the  contract  alleged  in  the  complaint,  and 
that  plaintiff  had  been  paid  its  full  value. 

Judgment  and  order  reversed. 


Contract  in  WRiriNQ. — Parol  Evidence:  See  Stanton  v.  Neu>  York 
ttc  R'y  Co.,  59  Coaii.  272;  21  Am.  St.  Rop.  110,  ami  aote;  Oilhert  v.  Stock- 
man, 76  Wis.  62;  20  Am.  Sb.  Rep.  23,  and  note.  When  parties  reduce  their 
agreement  to  writing,  the  written  contract  is  presumed  to  contain  the  whole 
contract  as  agreed  upon  between  the  parties:  State  v.  Hoshaw,  98  Mo.  358; 
and  in  the  absence  of  fraud,  mistake,  or  accident,  parol  evidence  will  not  bo 
admitted  to  vary  or  contradict  the  writing:  Bills  v.  Rix,  43  Minn.  543; 
Burch  V.  AuyuHta  etc.  R.  R.  Co.,  80  Ga.  297.  This  rule  has  been  applied  to 
the  following  instruments  in  writing:  An  assignment  for  the  benefit  of  credi- 
tors: Martin  v.  Taylor,  52  Ark.  389;  an  attorney's  due-bill:  Bomar  v.  Rail- 
road  Co.,  30  S.  0.  451;  a  certificate  issued  by  a  bank:  Baer's  Appeal,  127  Pa. 
St.  360;  an  architect's  contract:  Marquis  v.  Laureston,  76  Iowa,  23;  a  con- 
tract for  the  exchange  of  lands:  Stanhope  v.  Swafford,  80  Iowa,  45;  contracts 
for  the  sale  of  realty:  Boive  v.  Dotterer,  80  Ga.  51;  Johnson  v.  Flanner,  42 
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Ija.  Ann.  522;  contracts  for  the  sale  of  chattels:  McQuaid  v.  Ross,  77  Wis. 
470;  a  covenant:  Adams  v.  Ft.  Gaines,  80  G&.  86;  mortgages:  Dyarv.  Walton, 
79  Ga.  466;  notes:  Dyar  v,  Walton,  79  Ga.  466;  a  pledge:  Fairbank  v.  J\'a<. 
Bank,  132  IlL  121;  a  policy  of  insurance:  Maclntyre  v.  Cotton  States  Ins.  Co., 
82  Ga.  478. 

CioNTRAcrrs  in  Writino  —  Construction,  a  Qdkstion  for  Whom.  — The 
construction  of  a  written  contract  is  a  question  for  the  court:  Beck  v.  West, 
87  Ala.  213;  Coquillard  v.  Hovey,  23  Neb.  622;  8  Am.  St  Rep.  134,  and 
note;  Railway  Co.  r.  Wynn,  88  Tenn.  321. 


[In  Bank.] 

Fox  V.  Tay. 
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Statuts  of  Limitations  as  Defense  —  MArrEHS  Deemed  Pleadet>  bt 
Reply.  —  Where  the  statute  of  limitations  is  pleaded  as  a  defense, 
the  matters  upon  which  plaintiff  relies  for  relief  against  such  defense 
may  be  deemed  to  have  been  pleaded  in  his  reply  thereto. 

Statute  of  Limitations  as  Defense  —  Trusts.  —  Where  a  person  during 
his  lifetime,  as  executor,  stands  in  the  relation  of  trustee  to  a  fund,  and 
cannot  plead  the  statute  of  limitations  in  respect  thereto,  his  represent- 
atives, after  his  death,  stand  in  no  better  position,  and. cannot  plead 
the  statute. 

Executors  and  Administrators  —  Accounting  by  Foreign  Executor.  — 
Where  the  assets  of  an  estate  situated  within  a  juriadiction  come  into 
the  hands  of  a  foreign  executor  while  residing  within  tliat  jurisdiction, 
by  voluntary  payment  or  administration,  he  is  bound  to  account  for 
them  in  the  domiciliary  jurisdiction. 

Trusts  —  Appi-ICation  of  Funds.  —  Where  a  trustee  receives  any  portion 
of  the  funds  from  a  transaction,  he  must  personally  see  to  the  applica- 
tion of  them.  He  cannot  pass  them  over  to  his  co-trustee  for  invest- 
ment or  distribution;  and  if  he  does,  he  will  be  personally  responsible 
for  the  acts  and  defaults  of  such  trustee. 

Express  Trusts.  — Statute  of  Limitations  does  not  begin  to  run  in  case* 
of  express  trusts  until  a  repudiation  of  the  trust. 

Executors  and  Administrators —  Trust  —  Statute  of  Limitations. — 
Where  an  executor  receives  funds  belonging  to  the  estate,  and  gives  hi» 
co-executors  a  note  secured  by  mortgage  for  the  amount,  he  is  a  trustee 
of  the  fund,  and  the  statute  of  limitations  does  not  run  in  his  favor 
until  he  expressly  repudiates  the  trust;  nor  does  the  fact  that  he  wa» 
appointed  in  a  foreign  jurisdiction  affect  his  relation  as  trustee  to  such 
fund  received  within  the  jurisdiction  where  the  trust  is  sought  to  b» 
enforced. 

Executors  and  Administrators  —  Action  to  Foreclose  Mortgage  by 
Foreign  Executor.  — Where  a  foreign  executor,  as  trustee,  has  taken  a 
note  and  mortgage  from  his  co-executor  for  a  fund  received  by  the  latter 
as  belonging  to  the  estate,  he  may  maintain  an  action  to  recover  the  fund, 
and  to  foreclose  the  mortgage  as  mortgagee,  without  taking  out  letters 
testamentary  in  the  jurisdiction  where  the  mortgaged  property  ia  situ- 
ated. 
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Estates  of  Decepents  —  Stipulation  for  Depositions  —  Waiter  of  Ob- 
jections. —  A  stipulation  that  depositions  are  to  be  taken  subject  to 
objection  as  to  the  propriety,  relevancy,  and  materiality  of  the  inter- 
rogatories contained  therein,  is  not  a  waiver  of  an  objection  thereto  on 
the  ground  that  the  testimony  given  is  of  facts  occurring  prior  to- the 
death  of  the  decedent,  to  whose  estate  it  relates,  where  the  statute  pre- 
cludes witnesses  from  testifying  to  any  fact  occurring  before  the  death 
of  such  decedent. 

The  depositions  referred  to  in  the  opinion  were  taken  on 
commission  in  New  York  City,  under  stipulation  that  they 
should  be  taken  on  certain  questions,  "  subject,  however,  to- 
all  objections  as  to  the  propriety,  relevancy,  and  materiality 
of  each  thereof,  and  upon  the  express  agreement  that  each 
party  shall  have  the  right,  upon  the  trial  of  said  action,  to 
object  to  each  and  all  of  said  interrogatories,  upon  all  grounds 
of  objection  to  the  propriety,  relevancy,  competency,  and  ma- 
teriality thereof,  anything  in  the  stipulation  to  the  contrary 
notwithstanding."  At  the  trial,  nearly  the  entire  matter  con- 
tained in  the  depositions  was  ruled  out  on  objection  that  it 
related  to  facts  occurring  prior  to  the  death  of  the  deceased 
executor,  and  was  not  admissible,  under  subdivision  3  of  sec* 
tion  1880,  California  Code  of  Civil  Procedure. 

Taylor  and  Haight,  for  the  appellants. 
A.  N.  Drown,  for  the  respondents. 

The  Court,  After  hearing  in  Bank  and  further  considera- 
tion of  the  case,  we  are  satisfied  with  the  conclusion  reached 
in  Department  One,  and  with  the  opinion  there  delivered  by 
Mr.  Justice  Paterson. 

The  matters  upon  which  the  plaintiffs  rely  to  relieve  them 
from  the  bar  of  the  statute  of  limitations  may  be  deemed  to- 
have  been  pleaded  in  answer  to  the  affirmative  matters  al- 
leged in  the  answers  of  the  defendants.  There  being  no  rep- 
lication, such  affirmative  matters  are  taken  as  controverted: 
Code  Civ.  Proc,  sec.  462. 

The  judgment  and  order  are  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

The  following  is  the  opinion  above  referred  to,  rendered  in 
Department  One  on  the  12th  of  August,  1890:  — 

Paterson,  J.  Charles  J.  Fox  was  associated  in  business 
with  G.  H.  Tay,  Henry  Brooks,  and  Oscar  Backus,  in  San 
Francisco,  up  to  the  time  of  his  death,  which  occurred  in  June,. 
1870.     In  his  last  will  and  testament  he  appointed  the  plain- 
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tiffs,  A.  J.  Fox,  Enoch  Ketcham,  and  G,  H,  Tay,  his  executors. 
They  all  appeared  before  the  surrogate  of  Union  County,  New 
Jersey,  where  Fox  resided  and  died,  and  qualified  as  execu- 
tors. An  inventory  was  made  out,  signed,  and  filed  by  Fox 
and  Ketcham  in  April,  1872,  in  which  the  estate  was  shown 
to  consist  of  the  mortgage  hereinafter  referred  to,  valued  at 
$33,000,  and  a  one- fourth  interest  in  the  accounts  of  the  part- 
nership, amounting  to  $17,802.92;  but  the  latter,  being  con- 
sidered nearly  worthless,  was  valued  at  only  $1,000  in  the  in- 
•ventory.  After  he  qualified  as  executor,  Mr.  Tay  returned  to 
San  Francisco,  and  entered  into  correspondence  with  the  ex- 
ecutors in  New  Jersey  concerning  the  settlement  of  the  inter- 
est of  the  deceased  in  the  partnership  business.  On  June  3, 
1871,  he  executed  and  delivered  to  them  the  promissory  note 
in  suit  for  thirty-three  thousand  dollars,  payable  five  years 
after  date  to  "Enoch  Ketcham  and  Alanson  J.  Fox,  trustees," 
together  with  the  mortgage  sought  to  be  foreclosed  herein; 
and  on  the  same  day  Fox  and  Ketcham  gave  to  him  the  fol- 
lowing receipt:  — 

"  New  York,  January  3,  1871. 
"  Received  from  Tay,  Brooks,  and  Backus  $33,000  for  ac- 
count of  estate  of  Charles  J.  Fox.  Alanson  J.  Fox. 
"  $33,000.  E.  Ketcham." 
During  his  lifetime  Mr.  Tay  paid  the  interest  every  six 
tnonths  through  his  agent,  J.  W.  Sullings,  who  was  book- 
keeper for  E.  Ketcham  &  Co.,  of  New  York.     The  last  check 
for  this  purpose  was  given  January  11,  1883,  and  Mr.  Tay  died 
in  April  following.     Although  the  interest  money  was  sent  in 
the  name  of  George  H.  Tay  &  Co.,  it  was  charged  to  Tay's 
individual  account  on  the  books  of  the  firm.     In  due  time 
after  the  death  of  Mr.  Tay,  the  surviving  executors  presented 
their  claim  to  his  executors,  but,  it  appearing  to  the  latter  that 
the  claim  was  barred  by  the  statute  of -limitations,  they  de- 
clined to  allow  it.     Thereupon  this  action  was  commenced. 

By  its  terms  the  note  matured  January  3,  1876,  and,  of 
course,  unless  the  relations  of  the  parties  to  themselves  and 
to  the  fund  in  controversy  can  be  looked  into,  it  became  barred 
January  3,  1880.  We  think  that  the  defendants  were  not  en- 
titled to  claim  the  benefit  of  the  statute  of  limitations.  It  is 
entirely  clear  to  our  minds  that  Tay,  in  his  lifetime,  occupied 
such  a  relation  of  trust  towards  the  cestuis  que  trmtent  and 
executors  under  the  will  of  Charles  J.  Fox,  and  to  the  fund 
which  constituted  the  consideration  of  the  note  and  mortgage 
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in  suit,  that  he  could  not  have  pleaded  the  statute  of  limita- 
tions, and  his  representatives  stand  in  no  better  position.  In 
qualifying  as  executors  before  Tay  left  New  Jersey,  the  exec^ 
utors  promised  on  oath  "  to  make  and  exhibit  unto  the  surro- 
gate's office  of  the  county  of  Union  a  true  and  perfect  inventory 
of  all  and  singular  the  goods,  chattels,  and  credits,  as  far  as 
the  same  have  or  shall  come  to  their  possession  or  knowledge, 
or  to  the  possession  of  any  other  person  or  persons,  to  their 
use,  to  their  knowledge."  Afterwards  an  inventory  was  filed, 
in  which  the  estate  was  represented  as  consisting  of  this  thirty- 
three-thousand-dollar  note  and  mortgage,  and  one  thousand 
dollars  in  accounts.  It  is  true,  this  inventory  was  signed  only 
by  Fox  and  Ketcham,  and  there  is  nothing  to  show  whether 
Tay  had  any  knowledge  of  its  contents;  but  the  evidence 
shows  conclusively,  we  think,  that  the  latter  always  considered 
that  the  fund  represented  by  the  note  and  mortgages  was  a. 
portion  of  the  assets  of  the  estate  of  Fox,  deceased.  Upon, 
his  return  to  California,  Mr.  Tay  addressed  a  letter  to  Mr. 
Ketcham,  in  which  he  says,  among  other  things:  — 

"  My  Dear  Ketcham, — Yours  of  the  4th  inst.  is  with  me  this 
A.  M.  Yesterday  I  received  a  letter  from  A.  J.  Fox,  dated  the 
2d,  both  of  about  the  same  tenor,  referring  to  and  approving 
my  proposition  for  the  settlement  of  Charley's  interest  in  our 
business.  You  will  please  write  me  at  once,  and  tell  me  shall 
I  make  the  mortgage  in  favor  of  Enoch  Ketcham,  trustee,  or 
Alanson  J.  Fox,  trustee,  or  Mrs.  Emma  F.  Fox.  My  advice 
is,  Ketcham  or  Fox.  My  advice  as  executor,  of  what  I  know 
would  be  the  wish  of  Charley,  as  a  friend  of  the  widow  and; 
the  little  ones,  is,  Ketcham  or  Fox.  All  of  my  best  judgment 
enjoins  me  to  say  Ketcham  or  Fox,  and  not  Mrs.  Emma  F. 
Fox.  If  Ketcham,  Fox,  and  Tay,  as  true  friends  of  the  dead. 
Charley,  wish  the  derivable  income  to  be  used  economically,. 
and  to  aggregate  or  enlarge  for  reinvestment  and  for  re-accu- 
mulation, the  mortgage  should  be  in  favor  of  Ketcham  or  Fox. 

....  Write  at  once I  trust  the  year  upon  which  we 

have  entered  will  be  fruitful  of  happiness  and  prosperity  for 
you  and  yours,  my  dear  Ketcham,  and  that  1871  may  be  fol- 
lowed by  very  many  more." 

The  letter  from  Fox,  referred  to,  says:  "Your  proposition 
for  the  settlement  of  Charley's  interest  in  the  business  of  Tay, 
Brooks,  and  Backus  seems  to  be  a  liberal  one,  and  as  favor- 
able as  he  could  expect.  I  have  written  to  Mr.  Ketcham  that 
I  am  satisfied  with  your  offer,  and  wish  him  to  write  you  about 
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it,  with  such  suggestions  as  to  details,  etc.,  as  he  might  think 

best I  am  very  glad  to  know  that  Charley's  family  are 

to  have  so  ample  a  provision  for  their  support."  On  the  1st 
of  June,  1871,  a  statement  headed  "Charles  J.  Fox,  in  ac- 
count with  Tay,  Brooks,  and  Backus,"  was  sent  to  Ketcham  and 
Fox,  as  executors  of  the  estate  of  C.  J.  Fox,  and  signed  by  Tay, 
Brooks,  and  Backus,  showing  a  balance  to  the  credit  of  the 
deceased  of  $35,839.46,  and  a  one-fourth  interest  in  accounts, 
amounting  to  $46,692.21.  Mr.  Tay  wrote  on  the  back  of  the 
note  and  mortgage,  which  he  sent  to  New  Jersey,  the  following: 
"  The  within  note  and  the  mortgage  given  to  secure  its  pay- 
ment are  held  by  us  in  trust  for  Emma  F.  Fox,  widow,  and 

and ,  minor  children  of  Charles  J.  Fox,  deceased, 

and  in  accordance  with  their  respective  interests  under  the 
will  of  deceased."  The  names  "  Louisa  Fox  "  and  "  Sheridan 
Fox"  were  written  in  the  blanks  by  the  executors.  The 
telegrams  directing  payment  of  interest  specify  the  purpose 
in  various  ways,  and  one  says:  -'Pay  Ketcham  interest  Fox 
estate";  another,  "Pay  Tay's  mortgage  interest." 

Mr.  Sullings  testified  that  the  statements  were  forwarded  to 
him  in  letters  written  by  Mr.  Try,  in  the  name  of  George  H. 
Tay  &  Co.,  and  that  he  sent  Mr.  Tay  a  statement  of  the  pay- 
ments of  interest;  that  Mr.  Tay  directed  him,  at  the  time  he 
gave  him  a  power  of  attorney,  to  pay  the  interest  on  the  note 
and  mortgage,  and  the  other  claims  as  they  might  arise,  by 
giving  checks  on  the  Market  National  Bank,  signed  "  George 
H.  Tay  &  Co."  For  several  years  prior  to  the  death  of  Fox, 
Backus  and  Tay  were  the  only  partners  in  the  business.  Mr. 
Backus  testified  that  he  had  nothing  to  do  with  sending  any 
telegrams,  and  knew  nothing  of  any  mortgage  or  any  liability 
on  account  of  any  mortgage;  that  Mr.  Tay  had  never  spoken 
to  him  about  any  mortgage.  The  books  of  the  firm  were  in- 
troduced in  evidence,  and  Mr.  Warner,  one  of  the  employees, 
testified  that  the  items  of  interest  therein  pointed  out  were 
charged  to  the  private  account  of  Mr.  Tay. 

While  Mr.  Tay  could  not,  by  virtue  of  his  appointment  in 
New  Jersey,  administer  upon  any  estate  of  Fox  in  this  state, 
it  was  his  duty  to  take  charge  of  any  personal  asset  of  the 
estate  which  he  found  here,  and  send  it  to  New  Jersey  for 
administration.  Although  a  foreign  executor  may  have  no 
coercive  power  for  the  collection  of  assets  in  the  jurisdiction 
in  which  he  resides,  yet  if  assets  situated  in  that  jurisdiction 
come  into  his  possession  by  a  voluntary  payment  or  adminis- 
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tration,  he  is  bound  to  account  for  them  in  the  domiciliary 
jurisdiction:  Schouler  on  Executors,  sec.  175;  Parsons  v.  Ly- 
man, 20  N.  Y.  103;  WilHns  v.  Ellett,  108  U.  S.  258;  Wyman 
V.  Halstead,  109  U.  S.  656,  Mr.  Tay  took  the  interest  of  the 
deceased  in  the  partnership  to  himself,  and  gave  his  note  and 
mortgage  in  evidence  thereof.  The  change  of  form  did  not, 
in  our  opinion,  change  the  real  character  of  the  property,  so 
far  as  it  was  related  to  the  estate  of  Fox.  The  note  and 
mortgage  were  simply  an  asset  in  another  form.  If  Mr.  Tay 
had  sold  the  property  to  another,  received  the  money,  and 
given  this  note  and  mortgage  to  the  other  executors,  he  would 
still  have  remained  in  possession  of  a  fund  belonging  to  the 
estate;  or  if  he  had  sent  the  purchase-money  to  the  execu- 
tors in  New  Jersey,  and  at  his  request  they  had  returned  it  to 
him  as  a  loan,  he  would  not  have  been  any  more  a  trustee 
than  he  was  by  receiving  and  holding  it  without  the  money 
having  changed  hands.  "  If  a  trustee  receive  any  portion  of 
the  funds  from  a  transaction,  he  must  personally  see  to  the 
application  of  them.  He  cannot  pass  them  over  to  his  co- 
trustee for  investment  or  distribution;  and  if  he  do  so,  he 
will  be  personally  responsible  for  the  acts  and  defaults  of 
such  co-trustee  ":  1  Perry  on  Trusts,  sec.  418.  "  By  this  rule, 
trustees  may  be  liable  to  great  losses,  while  they  can  receive 
no  profit;  and  the  rule  is  made  thus  stringent  that  trustees 
may  not  be  tempted  from  selfish  motives  to  embark  the  trust 
funds  upon  the  chances  of  trade  and  speculation":  1  Perry  on 
Trusts,  sec.  429.  If  the  money  had  been  lost  in  speculation, 
all  the  executors  would  have  been  liable  therefor.  It  was  the 
duty  of  Tay  to  see  that  the  estate  received  the  fund  which  he 
had  collected.  It  would  still  be  his  duty  to  do  so  if  he  were 
alive,  and  the  fact  that  he  had  given  a  note  and  mortgage 
would  be  no  defense  to  an  action  therefor,  and  the  statute  of 
limitations  would  be  no  defense.  In  case  of  an  express  trust, 
the  statute  does  not  commence  to  run  until  a  repudiation  of 
the  trust:  Hearst  v.  Pujol,  44  Cal.  235;  Janes  v.  Throckmorton, 
57  Cal.  388;  Broder  v.  Conklin,  77  Cal.  339;  Bacon  v.  Rives, 
106  U.  S.  99;  1  Perry  on  Trusts,  sec,  863.  Mr.  Tay  not  only 
did  not  put  himself  in  hostility  to  the  trust,  but  recognized  it 
by  punctually  paying  the  interest  as  it  fell  due  up  to  the  time 
of  his  death.  By  qualifying  as  trustee  under  the  will  of  Fox, 
he  became  the  trustee  of  an  express  trust.  He  was  required 
by  the  terms  of  the  will  to  invest  the  proceeds  of  the  estate 
for  the  benefit  of  the  wife  and  children  of  Fox,  and  he  did  so 
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by  talcing  the  fund  unto  himself,  and  paying  interest  thereon. 
The  form  in  which  the  transaction  was  conducted  could  not- 
wipe  out  the  fiduciary  relation.  If  he  had  kept  the  fund 
without  giving  any  written  promise,  he  would  not  have  been 
released  from  his  obligation  to  account  to  the  estate  of  Fox, 
nor  could  he  have  shielded  himself  behind  the  plea  of  the 
statute  of  limitations  without  express,  open  repudiation  of 
the  trust.  As  stated  before,  it  was  as  much  his  duty  to 
protect  and  preserve  the  estate  as  it  was  the  duty  of  his  co- 
executors.  The  evidence  all  shows  that  Mr.  Tay  himself 
recognized  this  responsibility,  and  intended  to  live  faithfully 
up  to  it.  It  cannot  be  said  that  he  tooii  no  further  action  or 
interest  in  the  matter  than  to  qualify  as  trustee.  His  letters 
indicate  the  liveliest  interest  in  the  settlement  of  the  estate, 
and  in  the  welfare  of  the  widow  and  children.  There  is  no 
merit  in  the  contention  that  the  firm  settled  for  the  Fox  in- 
terest in  the  partnership  and  sent  the  money  to  the  executors 
in  New  Jersey.  It  is  true  that  the  receipt  given  by  the  exec- 
utors would,  unexplained,  indicate  that  such  was  the  fact, 
but  the  evidence  in  the  case,  considered  as  a  whole,  shows 
beyond  a  doubt  that  the  executors  never  received  anything. 
on  account  of  the  thirty-three-thousand-dollar  interest  in  the 
partnership,  except  the  note  and  mortgage. 

We  do  not  think  it  was  necessary  for  the  plaintiffs  to  take 
out  letters  testamentary  here.  They  are  endeavoring  herein  to 
secure  trust  moneys  which  came  into  the  hands  of  their  co-^ 
trustee  since  the  death  of  the  decedent,  and  are  prosecuting 
the  suit  as  mortgagees  under  the  terms  of  the  mortgage  made 
by  the  co-trustee  himself.  A  trust  will  be  enforced,  if  at  all, 
only  indirectly,  and  by  the  application  of  the  rule  of  equitable 
estoppel:  Barton  v.  Higgins,  41  Md.  546;  Brown  v.  San  Fran- 
cisco Gas  Light  Co.y  58  Cal.  426;  Hall  v.  Harrison,  21  Mo.  227; 
64  Am.  Dec.  225.  The  case  of  Lewis  v.  Adams,  70  Cal.  403, 
59  Am.  Rep.  423,  does  not  hold  contrary  to  this  view.  It  is 
authority  simply  for  the  proposition  that  the  executor  cannot, 
as  such,  prosecute  an  action  in  a  foreign  jurisdiction  on  a 
cause  of  action  accruing  to  his  testator.  Here  the  claim  is  not 
one  which  accrued  to  the  testator,  but  it  accrued  to  his  execu- 
tors after  his  death.  It  is  an  asset  which  came  into  the  hands 
of  the  co-trustee  without  administration.  He  was  entitled  to 
receive  it,  and  there  being  no  claim  of  any  kind,  either  by 
creditor  or  distributee  in  this  state,  it  was  his  duty,  and  is  the 
duty  of  his  represectatives,  to  turn  it  over  for  distribution  ac- 
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cording  to  the  laws  of  the  state  of  New  Jersey:  Estate  ofApplCf 
66  Cal.  432. 

The  court  did  not  err  in  excluding  the  depositions.  The 
appellants  were  precluded  by  the  statute  from  being  examined 
as  witnesses  "as  to  any  matter  of  fact  occurring  before  the 
death  of  Tay."  The  incompetency  thus  created  is  only  lim- 
ited and  partial,  and  the  parties  could  testify  to  any  facts  occur- 
ring subsequent  to  the  death  of  Tay.  We  see  nothing  in  the 
stipulations  which  operated  as  a  waiver  of  the  objections  made 
at  the  trial.  In  view  of  what  has  been  said,  it  is  unnecessary 
to  pass  upon  the  question  as  to  whether  the  acknowledgments 
alleged  and  proved  had  the  effect  claimed  for  them  by  the  ap- 
pellants. Judgment  and  order  reversed,  and  cause  remanded 
for  a  new  trial.  

Limitations  of  Actions  —  Express  Trusts. —  So  long  as  an  express  trust 
continues,  the  statute  of  limitations  does  not  run  in  favor  of  the  trustee:  Note 
to  Frame  v.  Kenny,  12  Am.  Dec.  372,  373;  note  to  ChOr^e  v.  Cartright,  22  Am. 
St.  Rep.  213;  or  his  personal  representatives:  Commonwealth  v.  Moltz,  10  Pa. 
St.  5-27;  51  Am.  Dec.  499;  Miles  v.  Thame,  38  Cal,  335;  99  Am.  Dec.  384, 
and  note  396.  A  personal  representative  is  an  express  trustee:  Note  to  Hay- 
nie  V.  Hall,  42  Am.  Dec.  431.  In  Sanchez  v.  Dow,  23  Fla.  445,  it  is  held 
that  equity  will  bar  demands  which  have  become  stale  by  lapse  of  time,  al- 
though a  trust  is  involved,  if  time  and  long  acquiescence  have  obscured  the 
acts  of  the  parties,  or  other  circumstances  have  given  rise  to  presumptions 
unfavorable  to  its  continuance. 

Trusts  and  Trustees  —  Liability  for  Acts  of  Co-trustees. —  As  to 
the  liability  of  a  trustee  for  the  misconduct  of  his  co-trustee,  see  Fesmire'a 
Estate,  134  Pa.  St.  67;  19  Am.  St.  Rep.  676,  and  note;  Walker  v.  Walker,  88 
Ky.  615;  Tichenor  v.  Tichenor,  43  N.  J.  Eq.  163. 

Foreign  Executors  and  Administrators. —  As  to  when  foreign  execu- 
tors or  administrators  may  sue  or  be  sued,  see  Ash  v.  Baltimore  etc.  R.  R. 
Co.,  72  Md.  144;  20  Am.  St.  Rep.  461;  Fugate  v.  Moore,  86  Va,  1045;  19 
Am.  St.  Rep.  926,  and  note.  Under  the  Revised  Statutes  of  Wisconsin,  a  for- 
eign administrator  may  have  the  same  rights  and  remedies  as  one  appointed 
in  the  state,  upon  filing  his  appointment  or  an  authenticated  copy  thereof  in 
any  county  court  in  the  state:  Murray  v.  Norwood,  77  Wis.  405.  The  New 
York  rule  that  a  foreign  executor  cannot  sue  or  be  sued  in  that  state  applies 
only  to  claims  and  liabilities  resting  wholly  upon  his  representative  charao- 
ter:  Johnson  v.  Wallia,  112N.  Y.  230. 
▲m.  St.  Kxf..  Vou  XXIIL  — SI 
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Cashman  v.  Root. 

[89  California,  373.] 

Stock — Contract  roR  Salb  or  Stock  on  Maroiv— Rkcovkrt  or 
Monet  Paid  under.  —  A  contract  by  which  a  stock-broker  undertakes 
to  buy  and  sell  stocks  for  his  customer,  charging  him  with  commissions 
and  interest  on  the  money  advanced,  and  holding  the  stock  as  security 
until  it  is  sold,  the  customer  to  receive  or  pay  the  difference  between 
the  buying  and  selling  value  of  the  stock,  is  a  contract  for  its  sale  on  a 
margin,  and  void  within  the  meaning  of  a  constitutional  provision  that  a 
contract  for  the  sale  of  stock  on  margin  to  be  delivered  at  a  future  day 
is  void,  and  that  money  paid  on  such  contract  may  be  recovered.  la 
•uch  case  the  customer  may  recover  property  conveyed  to  the  broker 
as  security  for  bis  advances,  without  returning  such  advances  actually 
made. 

Stock-broker  and  Customer  —  Relation  between  —  Pcrchasb  of  Stock 
ON  Margin.  —  The  relation  between  a  stock-broker  and  his  customer  in 
the  purchase  and  sale  of  stock  on  commission  amounts  to  this,  that  the 
broker  purchases  the  stock  as  the  ageut  of  his  customer,  and  then  holds 
it  as  a  pledge  to  secure  a  debt;  and  if  by  the  transaction  the  customer 
is  enabled  to  purchase  stock  on  margin,  which  is  prohibited  by  law,  the 
transaction  is  void. 

P.  Reddy  and  W.  H.  Metson,  for  the  appellant. 

Charles  J.  Heggerty,  for  the  respondents. 

Temple,  C.  This  action  is  brought  to  compel  a  conveyance 
to  plaintifiF  of  certain  real  estate,  which  it  is  averred  was  con- 
veyed by  plaintiff  to  defendant  Root  on  the  18th  of  June, 
1884,  in  trust,  to  secure  the  payment  by  plaintiff  to  defendant 
Hooker  of  any  indebtedness  which  might  exist  within  six 
months  after  the  14th  of  July,  1885. 

The  complaint  alleges  that  plaintiff  was  not,  at  the  com- 
mencement of  the  suit,  and  for  a  long  time  prior  had  not  been, 
indebted  to  Hooker  in  any  amount  whatever. 

Demand  for  a  deed,  and  refusal,  are  also  averred. 

The  answers  admit  that  the  conveyance  was  made  in  trust 
as  charged  in  the  complaint,  but  charge  that  plaintiflf  is  still 
indebted  to  defendant  Hooker  in  the  sum  of  $2,347. 

Defendant  Hooker  was  a  stock-broker  engaged  in  buying 
and  selling  mining  stocks  in  San  Francisco,  on  margin  or 
otherwise,  as  required.  Plaintiff  had  been  a  regular  customer 
of  Hooker  for  many  years,  and  had  lost  heavily  in  stock 
speculations.  Being,  as  Hooker  testified,  rather  short  of 
money,  he  conveyed  the  property  sued  for,  in  trust,  to  de- 
fendant Root,  who  was  in  Hooker's  employ,  to  cover  margins, 
and  to  enable  plaintiff  to  continue  his  speculations  in  stock. 
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Hooker  states  that  he  valued  it  at  ahout  three  thousand  dol- 
lars, and  to  that  extent  plaintiflfcould  buy  on  margin  without 
actually  putting  up  money. 

They  continued  to  deal  together  until  Hooker's  business 
was  closed  by  his  insolvency,  in  December,  1886,  at  which 
time  Hooker  held  certain  stocks  for  plaintiff,  and  according 
to  Hooker's  books,  plaintiff  owed  him  $2,347. 

Plaintiff  does  not  dispute  the  correctness  of  the  account 
according  to  the  course  of  dealing  between  the  parties  or  their 
understanding  at  the  time,  but  claims  that  the  debt  is  illegal 
and  the  contract  to  pay  void,  under  section  26  of  article  4 
of  the  constitution  of  this  state.  It  reads  as  follows:  "All 
contracts  for  the  sale  of  shares  of  the  capital  stock  of  any 
corporation  or  association  on  margin,  or  to  be  delivered  at 
a  future  day,  shall  be  void,  and  any  money  paid  on  such 
contracts  may  be  recovered  by  the  party  paying  it  by  suit  in 
any  court  of  competent  jurisdiction." 

Plaintiff's  dealings  with  Hooker  were  altogether  on  margin; 
when  the  estimated  value  of  the  land  did  not  afford  sufficient 
margin,  it  was  put  up  in  cash  and  was  kept  good  as  the 
market  fluctuated.  Upon  purchasing  stock,  the  cost  price 
was  charged  to  plaintiff,  less  the  amount  of  margin  put  up  in 
cash;  when  sold,  his  account  was  credited  with  the  amount 
realized.  He  was,  of  course,  charged  with  the  broker's  com- 
missions and  the  interest  on  the  money  advanced. 

The  result,  of  course,  was,  that  plaintiff,  aside  from  the 
commissions  and  interest,  simply  received  or  paid  the  differ- 
ences between  the  buying  and  selling  values.  It  was  not 
contemplated  that  he  should  ever  receive  the  stock,  although 
he  might,  had  he  been  able,  have  paid  his  debt  and  demanded 
the  securities  at  an}'  time. 

Stock  ordered  was  always  purchased  by  Hooker,  paid  for 
in  full,  and  delivered  to  him,  except  when  he  had  orders  to 
sell  the  same  stock  for  another  customer,  in  which  case  the 
stock  was  simply  transferred  from  one  account  to  the  other  at 
market  rates.  The  account  was  generally  balanced  monthly, 
when,  as  Hooker  testified,  plaintiff  could  tell  whether  he  had 
lost  or  won  in  stocks.  Hooker  did  not  keep  the  stock  of 
his  customers  separate  or  preserve  its  identity,  but  always 
had  under  his  control  sufficient  to  satisfy  the  claims  of  his 
customers. 

It  is  evident  from  these  facts  that  the  only  purpose  of  these 
dealings  was  to  enable  plaintiff  to  speculate  in  the  fluctua- 
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tions  of  the  market.  If  there  were  no  break  in  the  pro- 
ceedings, it  was  indifferent  to  plaintifiF  whether  any  stock  was 
bought  or  not,  provided  the  entries  were  made  in  his  account 
according  to  the  market  rates.  It  was  quite  a  different  mat- 
ter, however,  to  Hooker.  Had  he  not  purchased,  the  transac- 
tion would  have  been  a  continuous  wager  between  himself 
and  his  customer  as  to  the  future  of  the  market.  By  pur- 
chasing he  secured  himself,  and  had  no  other  interest  than 
his  commissions  and  the  interest  on  his  money. 

So,  too,  had  there  been  a  break  anywhere  in  the  deal,  it 
might  have  been  important  to  determine  whether  the  stock 
was  purchased  by  Hooker  as  agent  and  belonged  to  plaintifiV 
or  was  purchased  for  himself  simply  to  make  himself  safe- 
upon  his  contract  to  give  plaintiff  the  advantage  of  the  fluc-^ 
tuations  of  the  market. 

The  respondent  contends  that  the  relation  of  vendor  and 
vendee  did  not  exist  between  plaintiff  and  Hooker;  that  they 
neither  bought  nor  sold  stock  to  each  other;  that  Hooker,  a& 
agent  for  plaintiff,  purchased  and  paid  for  the  stock,  receiving: 
immediate  delivery  for  plaintiff,  and  thereafter  held  it  sub- 
ject to  his  order  upon  the  payment  of  the  price  and  commis- 
sions. The  further  contract,  by  which  he  held  it  as  security 
for  a  loan,  constituted  the  relation  of  pledgor  and  pledgee, 
which  is  not  prohibited  by  the  constitution. 

This  view  was  adopted  by  the  learned  judge  of  the  trial 
court,  and  the  findings  are  carefully  drawn  upon  that  theory. 
They  find  that  the  stock  was  purchased  by  Hooker  as  agent  of 
and  belonged  to  plaintiff,  and  that  Hooker  never  sold  stock 
to  or  bought  from  plaintiff.  No  part  of  the  indebtedness, 
therefore,  arose  from  the  sale  of  stock  on  margin  or  other- 
wise. 

This  view  of  the  relation  between  the  broker  and  his  cus- 
tomer in  such  a  transaction  is  sustained  by  the  weight  of 
authorities  in  this  country  and  in  England,  but  the  decisions 
are  by  no  means  uniform. 

The  first  prominent  case  on  the  point  is  Markham  v.  Jav/- 
don,  41  N.  Y.  235.  The  question  there  was,  whether  the  stock 
in  the  hands  of  the  broker  was  a  pledge.  In  order  to  deter- 
mine this  question,  an  analysis  is  made  of  the  contract  rela- 
tions, separating  the  powers  and  obligations  of  the  parties. 
It  was  held  that  the  broker  undertook,  —  1.  To  purchase  for 
his  customer;  2.  To  advance  the  money  required  beyond  the 
margin;  3.  To  carry  the  stock,  the  margin  being  kept  good^ 
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the  customer  to  receive  the  gain  or  suffer  the  loss;  4.  To  re- 
tain the  stock,  or  an  equal  amount  of  the  same  kind  of  stockj 

5.  To  deliver  to  customer,  when  required,  upon  payment;  or 

6.  To  sell  when  required,  accounting  for  the  proceeds;  that 
the  customer  contracts, —  1.  To  pay  the  stipulated  margin; 
2.  To  keep  the  margin  good;  and  3.  To  take  the  shares  when 
required,  and  pay  the  amount  due  the  broker. 

This  statement  of  the  rights  and  obligations  of  the  parties 
has  been  generally  followed  in  other  cases  in  which  similar 
questions  have  arisen;  and  stock  boards  and  brokers  have 
adopted  it  as  correctly  stating  the  nature  of  the  relation  be- 
tween broker  and  customer.  It  is  evident,  however,  that  the 
court  in  this  analysis  assumes  the  conclusion  which  it  desired 
to  reach.     Its  correctness  has  been  questioned. 

In  that  case  there  were  two  strong  dissenting  opinions,  in 
which  the  relation  between  the  broker  and  his  customer  was 
regarded  simply  as  a  contract  relation,  by  which  the  fact  of 
agency  was  ignored  or  denied.  Mr.  Justice  Grover  says: 
"The  contract  contemplated  that  the  title  should  at  all  times 
remain  in  the  defendants  (brokers)."  Mr.  Justice  Woodruff 
refers  for  his  views  of  the  relation  to  his  opinion  in  Morgan  v. 
Jaudon,  40  How.  Pr.  366.  He  there  states  his  opinion  to  be, 
that  "it  does  not  contemplate,  in  the  first  instance,  that  the 
customer  shall  ever  acquire  the  title  to  the  stock.  It  is  a 
pure  speculation  in  the  rise  and  fall  of  stocks;  ....  and  the 
broker  is  employed  to  provide  the  means,  either  from  his  own 
funds,  ....  or  by  borrowing  in  his  own  name  and  on  his 
own  credit,  by  pledge  of  the  very  stock  which  he  buys,  the 
required  amount.  And  the  whole  expectation  and  intention 
of  the  parties  is  satisfied  if  when  directed  to  sell  he  produces 
the  required  number  of  shares  and  sells  them  for  the  very 
purpose  for  which  the  speculation  is  made,  viz.,  to  realize  the 
profits  or  determine  the  loss  which  results  to  the  party  em- 
ploying him  for  that  purpose.  It  is  entirely  clear  that  in 
these  transactions  the  party  employed,  though  he  belongs  to 
a  class  commonly  called  '  brokers,'  does  not  act  as  broker 
merely.  In  such  business  they  are  more  than  brokers;  and 
all  arguments  imputing  to  them  a  mere  agency,  so  far  as  they 
Test  upon  the  facts  that  they  are  called  '  brokers,'  are  unsound 
and  fallacious." 

In  Pennsylvania  it  has  been  held  that  the  relation  of  prin- 
cipal and  agent  does  not  exist  between  the  broker  and  his 
•customer,  but  both  are  principals:  Euchizky  v.  De  Haven,  97 
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Pa.  St.  202;  North  v.  Phillips,  89  Pa.  St.  250;  Dichon  v.  TJiomas, 
97  Pa.  St.  278;  Gheen  v.  Johnson,  90  Pa.  St.  38. 

In  Inyraham  v.  Taylor,  58  Conn.  503,  18  Am.  St.  Rep.  291,, 
it  was  held  that  the  broker  under  such  a  contract  was  not 
bound  to  purchase  the  stocks  at  all.  It  was  enough  if  he 
could  procure  them  when  called  for,  at  the  market  rate,  when 
ordered.  It  is  said:  "  By  such  contracts  the  plaintiff  bought 
the  right  to  demand,  at  his  option  as  to  time,  the  delivery  of 
shares  at  the  price  of  the  day  of  the  agreement;  the  defendants, 
in  consideration  of  his  payments  upon  margins,  assumed  the 
risk  of  an  undertaking  to  deliver  shares  upon  demand  at  that 
price." 

These  citations  are  made  to  show  that  it  is  not  universally 
admitted  that  the  broker  in  such  transactions  purchases  the 
stock  as  the  agent  of  the  customer.  Looking  at  it  from  the 
point  of  view  of  the  customer  only,  it  is  clear  that  by  this 
device  he  has  been  able  to  purchase  stock  on  margin.  This 
phrase  has  come  to  have  a  peculiar  or  technical  meaning 
among  stock  dealers;  and  it  is  applied  to  just  these  transac- 
tions between  broker  and  customer. 

It  is  a  matter  of  public  history  that  the  constitutional  pro- 
vision was  adopted  just  after  a  period  of  remarkable  stock 
speculation,  in  which  a  large  part  of  the  community  had  been 
set  wild  with  the  apparent  prospect  of  great  gain,  and  the 
rapid  fluctuations  of  stock  afforded  unusual  inducement  Uy 
stock-gambling.  By  skillful  manipulation  of  the  markets,  a 
few  fortunate  ones  had  been  able  to  take  advantage  of  the 
existing  mania  and  make  large  fortunes  for  themselves,  at 
the  cost  of  wide-spread  financial  ruin  and  distress.  People 
of  small  means  were  enabled  by  brokers  to  speculate  largely 
at  that  time  through  these  very  purchases  on  margin.  Of 
these  matters  this  court  will  take  judicial  notice,  and  doing 
so,  cannot  doubt  that  this  inhibition  was  intended  to  strike 
down  this  practice. 

If  it  does  not  do  this,  it  simply  beats  the  air.  Although  an 
isolated  case  or  two  might  occur,  where  a  transaction  directly 
between  vendor  and  vendee  is  upon  like  terms,  certainly  we 
know  there  was  no  practice  of  that  kind  which  could  have 
been  regarded  as  an  evil  of  sufficient  importance  to  be  pro- 
hibited in  the  fundamental  law. 

Such  a  prohibition  is  of  little  worth  if  it  can  be  evaded  by 
so  simple  a  device.  A  party  wishing  to  purchase  on  margins* 
has  but  to  interpose  his  broker,  who  is  to  carry  the  stock,  in- 
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stead  of  the  original  owner.  This  would  not  diminish  the 
evil.  In  fact,  it  is  the  very  form  of  the  evil  mainly  intended 
to  be  prohibited. 

It  may  be  said  that  if  the  relation  be  not  one  of  principal 
and  agent,  but  simply  a  contract  relation  by  which  the  broker 
agrees  to  speculate  in  stocks,  the  customer  indemnifying  him 
against  loss,  and  taking  the  profits,  still  there  is  no  sale. 
It  would  be,  it  may  be  said,  a  contract  to  enable  the  cus- 
tomer to  speculate  in  differences  of  market  values.  It  is  only 
sales  on  margin  that  are  prohibited  and  made  void. 

It  is  not  easy  to  characterize  by  a  name  the  relation 
between  the  broker  and  his  customer.  For  all  ordinary  pur- 
poses it  may  be  admitted  that  the  broker  purchases  as  the 
agent  of  his  customer,  and  then  holds  the  stock  as  a  pledge 
to  secure  a  debt;  but  if  by  the  transaction  the  customer  is 
enabled  to  do  that  which  is  prohibited,  to  wit,  purchase  stock 
on  margin,  it  must  be  held  to  be  within  the  prohibition,  and 
if  Hooker  did  not  himself  sell  to  plaintiff,  but  was  only  the 
instrument  through  whom  the  illegal  end  was  accomplished, 
he  being  privy  to  the  design,  the  same  result  would  follow: 
Irwin  v.  Williar,  110  U.  S.  510.  In  the  accomplishment  of 
the  unlawful  purpose  he  took  the  place  of  the  vendor,  and 
carried  the  stock  as  the  vendor  might  have  done;  and  the 
end  was  thus  reached  per  interpositam  personam.  The  end 
attained,  and  not  the  form  of  the  transaction,  must  determine 
the  question. 

It  is  claimed  that  it  does  not  appear  that  the  stock  was  the 
capital  stock  of  a  corporation  or  an  association;  but  it  is  so 
found,  and  the  respondent  is  in  no  position  to  complain  of  the 
finding. 

We  think  the  court  erred  in  holding,  from  the  evidence, 
that  plaintiff  was  indebted  to  Hooker  or  his  assignee.  We 
therefore  recommend  that  the  order  and  judgment  be  re- 
versed, and  a  new  trial  ordered. 

FooTE,  C,  and  Fitzgerald,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing 
opinion,  the  order  and  judgment  are  reversed,  and  a  new  trial 
ordered.  

Contracts  for  Sales  on  Margins.  —  If  one  employs  a  broker  to  par- 
chase  and  sell  merchandise  for  him,  and  the  principal  is  required  neither  to 
receive  the  goods  so  purchased  nor  deliver  those  sold,  but  to  receive  from 
the  broker  the  difference  between  what  th<3  goods  were  bought  and  sold  for, 


488  Rebpini  v.  Porta.  [Cal. 

and  the  principal  is  to  furnish  a  certain  margin  and  pay  certain  commis- 
sions, such  contract  is  a  wagering  contract,  and  void:  Harvey  v.  Merrill,  150 
Mass.  1;  15  Am.  St.  Rep.  159,  and  note;  Snoddy  v.  Bank,  88  Tenn.  573;  17 
Am.  Sb*  Rep.  918,  and  note;  McQrew  v.  Cily  Pi-oduce  Exchange,  85  Tenn. 
572;  4  Am.  St.  Rep.  771,  and  note ;  Clarke  v.  Brown,  77  Ga.  606;  4  Am. 
St.  Rep.  98,  and  note;  Burt  v.  Myer,  71  Md.  467;  Alexander  v.  State,  86 
Ga.  247;  Cothran  v.  Western  Union  Tel.  Co.,  8.3  Ga.  25.  A  person  who  puts  up 
money  with  a  broker  to  carry  out  such  contracts  cannot  recover  back  the 
same:  O'Brien  v.  Lugnes,  81  Me.  46;  Samuels  v.  OUt^er,  130  111.  73. 

For  an  Extbnsivb  Discussion  of  the  relation  of  principal  and  broker, 
see  IngraJiam  T.  Taylor,  58  Conn.  503;  18  Am.  St.  Rep.  291,  and  note. 


Eespini  V,  Porta. 

[89  Califobnia,  464.] 

Landlord  and  Tenant  —  Abandonment  by  Tenant  —  Reletting  — 
Mbascrb  of  Damaqes.  — The  abandonment  of  leased  premises  by  the 
tenant  to  the  landlord  before  the  end  of  the  term,  taking  possession  by 
the  landlord  against  his  wish,  and  the  subsequent  reletting  of  the  prop- 
erty to  another  tenant,  is  not  a  surrender  and  termination  of  the  first 
lease.  In  case  of  such  reletting,  the  landlord  is  not  entitled  to  recover 
for  rent  after  the  abandonment,  but  only  compensation  for  the  injury, 
and  his  measure  of  damages  is  the  difference  between  the  rent  he  was 
to  receive  and  the  rent  actually  received  from  the  subsequent  tenant, 
provided  the  reletting  <pas  done  in  good  faith. 

Landlord  and  Tenant  —  Abandonment  or  Premises  —  Election  by 
Landlord  —  Measure  of  Damages. — A  landlord,  upon  a  wrongful 
abandonment  of  the  leased  premises  by  the  tenant,  may  decline  to 
meddle  with  the  property,  and  at  the  end  of  the  term  sue  for  the  rent; 
or,  to  avoid  risk  of  damage  to  the  property  or  the  insolvency  of  the 
tenant,  he  may  relet  the  property,  and  then  recover,  as  damages  against 
such  tenant,  the  difference  between  the  rent  he  was  to  receive  and  the 
rent  actually  received  from  the  subsequent  tenant. 

Landlord  and  Tenant  —  Abandonment  of  Premises  —  Damages  Lim- 
ited BY  Pleadings.  —  In  an  action  by  a  landlord  against  his  tenant 
to  recover  damages  for  abandonment  of  the  premises  before  the  end 
of  his  term,  the  landlord's  recovery  is  limited  to  the  amount  claimed 
in  his  pleadings,  and  the  court  cannot  allow  additional  damages  due 
up  to  the  time  of  the  breach  of  the  lease,  but  not  claimed  in  the  com- 
plaint. 

Joseph  H.  Skirm,  for  the  appellant. 
Z.  N.  Goldshy,  for  the  respondent. 

Paterson,  J.  On  November  1,  1884,  the  plaintiff  leased 
certain  real  and  personal  property  to  the  defendant  for  the 
term  of  five  years  at  an  annual  rental  of  two  thousand  four 
hundred  dollars,  payable  quarterly  in  advance.  Tlie  defend- 
ant entered  into  possession  of  the  lands  and  held  the  same. 
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and  paid  the  rent  regularly  for  one  year.  On  November  2, 
1885,  plaintiff  demanded  payment  of  the  rent  due  for  the 
iirst  quarter  of  the  second  year,  but  the  defendant  replied 
that  he  had  no  more  money,  could  not  pay  the  rent,  and  was 
going  to  leave  the  place  and  give  up  everything.  Plaintiff 
answered  that  he  had  not  come  to  take  possession  of  the 
property,  but  to  ask  for  his  rent;  but  if  the  defendant  was 
going  to  abandon  the  property,  he  would  take  possession  of 
the  same  to  protect  it.  The  defendant  thereupon  surrendered 
possession  of  the  property  to  the  plaintiff.  A  few  days  after 
the  second  day  of  November,  1885,  the  plaintiff  leased  the 
property  to  one  Filippini  at  a  rental  of  two  thousand  dollars 
per  year,  and  the  latter  has  ever  since  held  possession,  and 
paid  rent  at  that  rate. 

This  action  was  brought  by  the  plaintiff  to  recover  the  sura 
of  six  hundred  dollars,  being  the  amount  claimed  to  be  due 
him  from  defendant  on  November  1,  1885,  together  with  in- 
terest thereon  at  the  rate  of  seven  per  cent  per  annum  from 
that  date. 

The  court  below  held  that  the  defendant  was  entitled  to  a 
credit  of  five  hundred  dollars,  the  amount  the  plaintiff  had 
received  from  Filippini. 

It  was  properly  held  by  the  court  below  that  the  abandon- 
ment of  the  premises  to  the  plaintiff,  and  the  taking  posses- 
sion by  him  against  his  wish,  and  the  subsequent  letting  of 
the  property  to  another  tenant,  was  not  a  surrender  and 
termination  of  the  lease  under  the  circumstances.  A  land- 
lord, upon  a  wrongful  abandonment  by  his  tenant,  may,  if 
he  choose,  decline  to  meddle  with  the  property  at  all,  and  at 
the  end  of  the  term  sue  for  the  rent.  He  is  not,  however, 
driven  to  this  course,  and  run  the  risk  of  damage  to  his  prop- 
erty or  the  insolvency  of  his  tenant. 

In  this  case,  the  plaintiff  pursued  the  right  course  in  let- 
ting the  property  to  Filippini,  and  we  presume  that  he  pro- 
cured the  highest  rent  that  could  be  obtained.  But  we 
cannot  support  him  in  his  contention  that  because  the  de- 
fendant, against  his  (plaintiff's)  wishes  and  without  right, 
abandoned  the  property,  he  is  entitled  to  recover  the  full 
amount  provided  for  by  the  terms  of  the  lease  to  defendant. 
Our  code  provides  that  "  for  the  breach  of  an  obligation  aris- 
ing from  contract,  the  measure  of  damages,  except  where 
otherwise  expressly  provided  by  this  code,  is  the  amount 
which  will  compensate  the  party  aggrieved  for  all  the  detri- 
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ment  proximately  caused  thereby,  or  which,  in  the  ordinary 
course  of  things,  would  be  likely  to  result  therefrom":  Civ. 
Code,  sec.  3300.  We  think  plaintifif's  rights  are  measured 
by  the  provisions  of  this  section,  and  not  by  section  3302  of 
the  Civil  Code.  In  cases  of  this  kind,  the  landlord  is  not  en- 
titled to  recover  for  rent  of  the  premises  after  the  abandon- 
ment of  them  by  the  defendant,  but  has  compensation  for  the 
injury,  and  his  measure  of  damage  is  the  difference  between 
the  rent  he  was  to  receive  and  the  rent  actually  received  from 
the  subsequent  tenant,  provided  there  has  been  good  faith 
in  the  subsequent  letting:  Gear  on  Landlord  and  Tenant, 
sees.  128,  176;  Ledonx  v.  Jones,  20  La.  Ann.  540;  Bloomer  v. 
Merrill,  29  How.  Pr.  259;  Randall  v.  Thompson,  1  Tex.  App. 
1102;  Auer  v.  State,  99  Pa.  St.  370;  44  Am.  Rep.  114;  Field 
on  Damages,  523. 

Appellant  contends  that  as  nearly  two  years  had  passed 
between  the  time  of  the  abandonment  by  the  defendant  and 
the  trial  of  this  action,  the  court  below  ought  to  have  al- 
lowed the  plaintiff  about  eight  hundred  dollars,  that  being 
the  amount  of  damage  up  to  that  time  caused  by  the  defend- 
ant's breach  of  his  obligation  as  lessee.  The  complaint,  how- 
ever, was  filed  on  November  28,  1885,  and  no  claim  was  made 
therein  for  anything  beyond  the  amount  of  the  first  install- 
ment. Under  the  pleadings,  the  court  could  not  allow  any 
subsequent  installments. 

Judgment  affirmed.  

Landlord  and  Tenant  —  Abandonment  by  Tenant.  —  A  tenant  aban- 
doning the  possession  of  leased  premises  ia  liable  for  rent,  if  the  tenancy 
remains  undetermined:  Barlow  v.  Wainwright,  22  Vt.  88;  52  Am.  Dec.  79. 
If  a  tenant  abandons  the  premises,  the  landlord  may  let  them  lie  idle  and 
recover  rent  for  the  whole  term,  or  he  may  put  an  end  to  the  lease  by  en- 
try; if  he  does  the  latter,  he  can  only  recover  the  rent  actually  due  at  the 
time  he  takes  possession:  Schvisler  v.  Ames,  16  Ala.  73;  50  Am.  Dec.  168. 
In  Bell's  Estate,  85  Cal.  119,  the  court  decided  that  the  abandonment  of 
leased  premises,  and  a  declaration  of  intention  by  the  lessee  not  to  pay  any 
more  rent,  without  lawful  cause,  and  without  the  consent  of  the  landlord, 
did  not  change  the  relation  of  lessor  and  lessee,  nor  discharge  tlie  latter  from 
his  obligation  to  pay  rent,  even  though  the  landlord  might  relet  the  prem- 
ises for  the  benefit  of  the  original  tenant. 
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Crim  V.  Kessinq. 

[89  California,  478.] 
JtTDOMENT   AS   EVIDENCE.  —  The  judgmeut  of  a  domestic  court  of  general 
jurisdictioa  is  conclusively  presumed   to  be   correct,  and   cannot   be 
impeached  when  ofiFered  in  evidence  in  another  action,  unless  the  record 
of  the  judgmeut  shows  that  the  court  did  not  have  jurisdiction  of  the 
subject-matter  or  of  the  person  of  defendant. 
Judgments  —  Order  Nunc  pro  Tunc  —  Collateral  Attack.  —  Where  the 
court  orders  an  entry  nunc  pro  tunc  of  an  order  made  in  an  action  sub- 
stituting plaintiff's  successor  in  interest  as  plaintiff,  which  order  the 
clerk  failed  to  enter  in  the  minutes,  the  action  of  the  court  in  ordering 
the  entry  nunc  pro  tunc  is  conclusive  on  collateral  attack. 
Courts  —  Power  to  Correct  Record. — Courts  of  record  have  inherent 
power  to  correct  their  records,  so  that  they  shall  conform  to  the  actual 
facts,  and  such  corrections  may  be  made  at  any  time,  without  notice 
either  upon  motion  of  the  court  or  of  any  party  interested,  and  the  rec- 
ord  when  so  corrected,  as  well  as  the  order  making  the  correction,  i» 
conclusive  upon  any  other  court  in  which  it  is  offered  in  evidence. 
Judgment — Minute  Entry  of  Decision  by  Clerk  does  not  Consti- 
tute—  Time  of  Entry  of  Judgment  —  Statotk  of  Limitations. — 
The  entry  by  the  clerk,  on  the  minutes  of  the  court,  at  the  end  of  the 
trial,  of  the  amount  which  plaintiff  is  entitled  to  recover  in  a  foreclosure 
suit  does  not  constitute  the  judgment,  when  findings  are  not  waived. 
When  such  findings  are  filed  by  the  court  they  constitute  the  rendition 
of  the  judgment,  which  the  clerk,  as  a  mere  ministerial  act,  could  there- 
after, at  any  time,  enter  at  length  in  the  record  of  the  court.     The  stat- 
ute of  limitations  does  not  begin  to  run  against  such  judgment  until  it 
is  so  recorded. 
Judgment  —  Authentication  of,  by  Succe.ssok  of  Judge  Who  Rendered 
It.  —  A  judgment  need  not  be  signed  by  the  judge  rendering  it,  and 
upon  his  failure  to  authenticate  it  during  his  term  of  office,  it  may  be 
authenticated  by  his  successor  without  impairing  its  effect. 
Courts  —  Power  to  Change  Conclusions  of  Law  before  Entry  of  Judg- 
ment. —  The  judge  of  the  court,  or  his  successor  in  office,  may,  at  any 
time  before  the  entry  of  judgment,  change  his  conclusions  of  law  upon 
the  facts  found;  and  in  an  action  on  the  judgment  it  will  be  conclusively 
assumed  that  the  judgment  as  entered  was  made  after  notice,  and  upon 
a  proper  showing. 
Judgment  —  Collateral  A'itack.  —  An  inconsistency  between  the  findings- 
and  the  judgmeut  rendered  by  a  court  of  record  with  jurisdiction  of  the 
case  will  not  lay  such  judgment  open  to  collateral  attack. 
Judgment  —  Collateral  Attack. — From  the  time  the  court  acquires 
jurisdiction  until  the  entry  of  judgment,  all  steps  taken  by  the  court, 
however  irregular,  can  only  be  remedied  by  direct  proceeding. 
Judgment.  —  Statute  of  Limitations  does  not  begin  to  run  against  a  jndg- 
meut  until  its  entry  on  the  record  of  the  court. 

Henry  C.  Firehaugh,  for  the  appellant. 

Blake,  Williams,  and  Harrison,  for  the  respondents. 
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Harrison,  J.  April  23, 1877,  Carrie  A.  Beach  commenced 
an  action  in  the  late  twelfth  district  court  upon  a  promissory 
note  executed  by  the  appellant,  and  to  foreclose  a  mortgage 
on  certain  real  property  given  to  secure  the  payment  of  the 
same.  May  20,  1882,  the  cause  was  tried  upon  the  complaint 
and  the  answer  of  the  appellant  before  Hon.  J.  M.  Allen,  who 
on  the  same  day  announced  his  decision,  which  was  thereupon 
entered  in  the  minutes  of  the  court,  but  findings  were  not  filed 
until  December  29,  1882.  The  term  of  office  of  Judge  Allen 
expired  December  31,  1882,  and  on  January  10,  1883,  the 
court  made  an  order  nunc  pro  tunc  as  of  March  20,  1882, 
that  "Samuel  Grim,  the  successor  in  interest  of  the  plaintiff 
herein,  be  and  he  is  hereby  substituted  as  the  plaintiS"  in  this 
action,  and  that  this  action  continue  in  his  name  as  such 
plaintiff,  in  the  place  and  stead  of  Carrie  A.  Beach,  plaintiff 
therein."  September  28,  1883,  a  judgment  of  foreclosure  and 
for  the  sale  of  the  mortgaged  premises,  signed  by  Hon.  J.  F. 
Sullivan,  judge  of  said  court,  was?  entered  of  record  in  the 
cause.  On  the  same  day  an  order  of  sale  was  issued  upon 
said  judgment,  under  which  the  sheriff  sold  the  mortgaged 
premises,  and  thereafter,  on  the  seventeenth  day  of  Novem- 
ber, 1883,  he  made  and  filed  his  return  of  the  same,  showing 
a  deficiency  of  $947.17,  for  which  amount  judgment  was  on 
that  day  docketed  against  the  appellant,  and  in  favor  of 
Samuel  Crim.  September  4,  1888,  the  respondents,  as  the 
executors  of  the  last  will  and  testament  of  said  Crim,  com- 
menced this  action  against  the  appellant  to  recover  the 
amount  of  said  judgment.  In  his  answer,  the  defendant  de- 
nied the  rendition  of  the  judgment  alleged  in  the  complaint, 
and  alleged  that  certain  proceedings  which  had  been  taken 
in  the  case  of  Bench  v.  Kessing  prior  to  the  entry  of  the  judg- 
ment were  unauthorized,  and  without  the  jurisdiction  of  the 
court,  and  also  pleaded  the  statute  of  limitations.  The  ac- 
tion was  tried  by  the  court  without  a  jury,  and  judgment 
rendered  in  accordance  with  the  prayer  of  the  complaint. 
A  motion  for  a  new  trial  having  been  made  and  denied,  an 
appeal  has  been  taken  to  this  court  from  both  the  judgment 
and  order  denying  a  new  trial. 

When  the  plaintiffs  offered  in  evidence  the  judgment  roll 
in  the  case  of  Beach  v.  Kessing,  the  defendant  made  various 
•objections  thereto,  which  were  overruled.  The  admissibility 
of  the  judgment  was  to  be  determined  by  the  court  upon  its 
inspection;  and  inasmuch  as  it  was  a  judgment  of  the  same 
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court,  and  in  terms  purported  to  be  the  judgment  alleged  in 
the  complaint,  in  favor  of  plaintiff's  testator,  and  against  the 
defendant,  in  an  action  against  the  defendant,  in  which  he 
had  appeared,  and  of  which  the  court  had  jurisdiction,  the 
court  committed  no  error  in  admitting  it  in  evidence.  The 
objection  that  the  complaint  was  upon  a  judgment  in  an 
action  wherein  Samuel  Grim  was  plaintiff,  whereas  the  one 
offered  in  evidence  was  a  judgment  in  favor  of  Carrie  A. 
Beach,  was  answered  by  the  fact  that  the  judgment  was  en- 
titled "  Samuel  Crim,  substituted  in  place  of  Carrie  A.  Beach, 
plaintiff,  v.  John  F.  Kessing  et  al.,  defendants";  and  after 
directing  a  sale  of  the  mortgaged  premises,  adjudged  that  for 
any  deficiency  upon  such  sale  "  the  clerk  of  the  court  docket 
a  judgment  for  such  balance  against  the  defendant  John  F. 
Kessing,  and  that  the  defendant  John  F.  Kessing  pay  to  the 
said  Samuel  Crim  the  amount  of  said  deficiency  and  judg- 
ment." 

The  judgment  of  a  domestic  court  of  general  jurisdiction  is 
conclusively  presumed  to  be  correct,  unless  the  record  itself 
of  the  judgment  shows  that  the  court  did  not  have  jurisdic- 
tion of  the  subject-matter  of  the  action  or  of  the  person  of  the 
defendant.  When  the  court  has  such  jurisdiction,  its  record 
speaks  absolute  verity,  because  it  is  the  court's  record  of  its 
own  acts;  and  such  jurisdiction  will  be  conclusively  pre- 
sumed, unless  the  contrary  appears  upon  the  face  of  the 
record.  Whenever  such  judgment  is  received  as  evidence 
in  another  proceeding,  it  cannot  be  impeached;  "for  it  is  a 
settled  rule  and  maxim  that  nothing  shall  be  averred  against 
a  record,  nor  shall  any  plea  or  even  proof  be  admitted  to  the 
contrary  ":  3  Bla.  Com.  24.  In  Carpentier  v.  City  of  Oakland, 
30  Cal.  439,  an  action  of  debt  was  brought  upon  a  judgment 
that  had  been  previously  rendered  in  an  action  between  the 
same  parties,  and  it  was  held  in  the  court  below  that  the  de- 
fendant could  not  show  that  service  of  the  summons  had  not 
been  made  upon  it  in  the  original  action.  In  affirming  this 
ruling,  the  supreme  court  used  the  following  language:  "  The 
maxim  of  the  law  is,  that  the  judgment  of  a  court  of  general 
jurisdiction  imports  absolute  verity,  and  its  truth  cannot  be 
questioned,  either  by  showing  otherwise  than  by  the  record 
itself  that  the  court  had  no  jurisdiction,  or  that  its  jurisdic- 
tion was  fraudulently  procured.  Both  upon  the  merits  of  the 
cause  of  action  and  upon  all  jurisdictional  facts,  the  record 
imports  absolute  verity  in  law,  and  is  to  be  tried  by  the  court 
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on  inspection  of  the  record  only."  In  Drake  v.  DuvenicJc,  45 
Cal.  455,  a  judgment  in  ejectment  was  offered  in  evidence, 
and  it  was  objected  to  by  the  defendant  upon  the  ground  that 
no  judgment  had  ever  been  rendered  by  the  court,  and  that 
the  clerk  had  no  power  to  enter  the  judgment  by  default. 
The  court  said  (p.  462):  "Purporting  to  be  a  judgment  of 
the  court,  and  found  regularly  entered  in  its  records,  the  pre- 
sumption is,  it  was  entered  in  pursuance  of  an  order  of  the 
court.  The  rule  is  elementary  that  upon  collateral  attack  all 
intendments  are  indulged  in  support  of  the  judgments  of 
courts  of  superior  jurisdiction.  Their  records  are  conclu- 
sively presumed  to  speak  the  truth,  and  whatever  is  upon 
their  records  is  presumed — the  contrary  not  aj^pearing  —  to 
be  rightfully  there."  At  the  common  law  the  only  plea  that 
was  allowed  to  an  action  upon  a  judgment  was  nul  tiel  recordj 
and  the  trial  of  this  issue  was  by  the  record  alone;  "for,  as 
Sir  Edward  Coke  observes,  a  record  or  enrollment  is  a  monu- 
ment of  so  high  a  nature,  and  importeth  in  itself  such  abso- 
lute verity,  that  if  it  be  pleaded  that  there  is  no  such  record, 
it  shall  not  receive  any  trial  by  witness,  jury,  or  otherwise," 
but  only  by  itself":  3  Bla.  Com.  831.  Such  answer  was,  in 
effect,  pleaded  by  the  defendant  in  the  present  case,  but  the 
record  of  the  judgment  itself,  having  been  produced  and  re- 
ceived in  evidence,  established  the  allegations  of  the  com- 
plaint. 

Under  our  system  of  pleading,  the  defendant  could  have 
set  up  in  his  answer  matter  which  would  constitute  an  equi- 
table defense  to  the  judgment;  but,  as  was  said  in  Carpentier 
V.  City  of  Oakland,  30  Cal.  439,  "he  must  plead  such  defense 
as  fully  as  if  he  were  bringing  a  suit  instead  of  defending 
one,  ....  and  file  an  answer  which  in  matter  of  allegation 
would  be  a  good  bill  in  equity  under  the  old  system."  An 
examination  of  the  answer  herein  shows  that  it  falls  far  short 
of  this  requirement,  and  in  fact  has  not  been  regarded  by  the 
appellant  either  at  the  trial  or  on  this  appeal  as  an  equitable 
defense  to  the  judgment,  within  the  rule  above  mentioned. 

The  appellant  maintains,  however,  that  the  verity  of  the 
judgment  is  impeached  by  an  inspection  of  its  record,  and 
in  his  argument  maintains  that  the  various  proceedings  that 
were  had  subsequent  to  the  entry  in  the  minutes  in  March, 
1882,  were  without  the  jurisdiction  of  the  court,  and  that  the 
judgment  as  finally  entered  was  void. 

1.  The  court  had  jurisdiction  to  make  the  order  of  January 
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10,  1883,  by  which  Crini  was  substituted  as  plaintiff  in  the 
place  of  Beach,  and  its  action  in  making  such  order  is  con- 
clusive against  any  collateral  attack.  All  courts  of  record 
have  the  inherent  power  to  correct  their  records  so  that  they 
shall  conform  to  the  actual  facts,  and  speak  the  truth  of  the 
■case;  and  such  correction  may  be  made  at  any  time,  either 
upon  the  motion  of  the  court  itself,  or  at  the  instance  of  any 
party  interested  in  the  matter.  Ordinarily,  a  court  would 
require  notice  of  the  motion  to  be  given  to  all  parties  inter- 
ested, but  it  has  the  power  to  make  the  correction  without 
each  notice.  When  made,  the  record  so  corrected,  as  well  as 
the  order  making  the  correction,  is  conclusive  upon  any  other 
court  in  which  the  record  is  offered  in  evidence:  Balch  v. 
Shaw,  7  Gush.  282.  It  appears  by  the  order  fnade  in  the 
present  case  that  proof  was  made  to  the  satisfaction  of  the 
court  that  at  the  trial  of  the  cause,  March  20,  1882,  such 
order  of  substitution  was  in  fact  made,  but  had  not  been 
entered  by  the  clerk.  That  court  was  the  sole  judge  of  the 
sufficiency  of  the  proofs  offered  in  support  of  the  motion,  and 
its  action  is  conclusive,  except  in  direct  proceedings  to  vacate 
the  order.  The  order  making  the  substitution,  being  an  order 
"  relating  to  a  change  of  parties,"  became  a  part  of  the  judg- 
ment roll  (Code  Civ.  Proc,  sec.  670),  and  imported  the  same 
verity  as  the  other  parts  of  the  record. 

2.  The  clerk's  entry  in  the  minutes  of  the  trial,  March  20, 
1882,  did  not  constitute  a  judgment.  It  was  only  a  record  of 
a  portion  of  the  proceedings  in  the  case.  A  judgment  is  the 
final  determination  of  the  rights  of  the  parties  in  an  action 
or  proceeding":  Code  Civ.  Proc,  sec.  577.  The  complaint 
prayed  for  the  foreclosure  of  a  mortgage  and  the  sale  of  the 
premises  mortgaged  to  secure  the  payment  of  the  note.  The 
answer  did  not  deny  the  execution  and  existence  of  the  mort- 
gage, but  alleged  that  after  the  action  had  been  commenced, 
and  while  it  was  pending,  the  defendant  made  a  payment 
upon  the  principal  of  the  note,  and  also  of  the  costs  of  the 
action,  and  that  it  was  then  agreed  by  the  plaintiff  that  the 
action  should  be  dismissed.  This  was  the  only  issue  pre- 
sented by  the  pleadings  to  be  tried  by  the  court;  and  the 
court,  having  found  against  the  defendant  upon  this  issue, 
ascertained  the  amount  due  upon  the  note,  and  ordered  judg- 
ment for  that  amount.  Both  parties  had  appeared  at  the 
trial,  and  there  was  no  waiver  by  them  of  findings  of  fact. 
Although  the  court  then  ascertained  the  amount  of  money 
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for  which  the  plaintiff  was  entitled  to  a  judgment,  yet,  inas- 
much as  the  payment  of  that  amount  was  secured  by  a  mort- 
gage, it  was  necessary  that  the  judgment  when  entered  should 
"direct  a  sale  of  the  encumbered  property,  and  the  applica- 
tion of  the  proceeds  of  the  sale  to  the  payment  of  the  costs  of 
the  court  and  the  expenses  of  the  sale,  and  the  amount  due 
to  the  plaintiff":  Code  Civ.  Proc,  sec.  726. 

It  would  have  been  error  for  the  court  to  enter  a  mer& 
money  judgment  against  the  defendant  for  the  amount  then 
ascertained  to  be  due  on  the  note.  Until  after  a  sale  of  the 
mortgaged  premises  there  could  be  no  personal  judgment 
docketed  against  him.  The  court  did  not,  as  is  claimed  by 
appellant,  "  refuse "  the  plaintiff  any  other  relief  than  the 
money  judgment.  Its  only  action  at  this  time  was  to  deter- 
mine the  amount  for  which  judgment  should  be  entered, 
leaving  the  form  of  the  judgment  by  which  this  amount 
should  be  collected  until  it  should  render  its  "  decision " 
upon  the  whole  case.  The  statute  required  its  decision  to  be 
"given  in  writing  and  filed  with  the  clerk":  Code  Civ.  Proc.^ 
sec.  632;  and  in  it  the  facts  found  and  conclusions  of  law 
were  to  be  separately  stated:  Code  Civ.  Proc,  sec.  633.  The 
"decision"  upon  which  by  section  633  the  judgment  is  to 
be  entered  is  that  which  by  section  632  is  to  be  given  in  writ- 
ing and  filed  with  the  clerk;  and  until  so  given  and  filed 
there  is  no  "  decision"  upon  which  judgment  can  be  entered^ 
and  consequently  no  authority  for  entering  any  judgment. 
Accordingly,  the  judge  before  whom  the  case  was  tried  made 
his  findings  of  fact,  and  they  were  filed  December  29,  1882. 
This  was  the  rendition  of  the  judgment  which  the  clerk  could 
thereafter  at  any  time  enter  at  length  in  the  records  of  the 
court. 

The  entry  of  a  judgment  after  it  has  been  rendered  by  the 
court  is  but  the  ministerial  act  of  the  clerk.  The  judgment^ 
when  entered,  becomes  the  record  of  what  the  court  has  de- 
termined, and  then  becomes  as  binding  upon  the  parties  as 
if  entered  immediately  upon  its  rendition.  "  The  rendition 
of  a  judgment  is  a  judicial  act;  its  entry  upon  the  record  i» 
merely  ministerial ":  Freeman  on  Judgments,  sec.  38. 

Under  the  system  of  practice  which  prevailed  in  this  state 
prior  to  the  adoption  of  the  codes  in  1872,  findings  were  not 
essential  to  the  entry  or  validity  of  a  judgment:  Practice  Act,, 
sec.  180;  and  under  that  system  it  was  held  that  the  entry 
in  the  clerk's  minutes  of  the  decision  as  announced  by  the 
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court  constituted  the  "  rendition  of  the  judgment ":  Gray  v. 
Palmer,  28  Cal.  416  ;  Genella  v.  Relyea,  32  Cal.  159.  But  un- 
der the  provisions  of  the  Code  of  Civil  Procedure,  whenever 
findings  are  required  there  can  be  no  "  rendition  of  the  judg- 
ment "  until  they  are  made  and  filed  with  the  clerk.  Find- 
ings of  fact,  however,  are  required  only  "  upon  the  trial  of  a 
question  of  fact,"  and  they  may  in  all  instances  be  waived. 
Whenever  they  are  waived  or  are  not  required,  the  entry  of 
its  decision  in  the  minutes  of  the  court  constitutes  the  "  ren- 
dition of  the  judgment"  in  the  same  manner  as  it  did  under 
the  former  system.  In  the  case  of  Cook  v.  CooJc,  which  was 
under  consideration  by  this  court  in  Estate  of  Cook,  77  Cal. 
220,  11  Am.  St.  Rep.  267,  the  defendant,  after  service  of  the 
summons  upon  him,  made  default,  and  the  referee  to  whom  the 
matter  had  been  referred  to  take  the  necessary  proofs  having 
made  his  report,  the  court  upon  the  hearing  thereof  made  an 
order  which  was  then  entered  in  its  minutes,  decreeing  a  di- 
vorce between  the  parties  to  the  action,  and  this  court  held 
that  inasmuch  as  in  case  of  a  default  findings  are  not  required, 
the  entry  in  the  minutes  constituted  the  "  rendition  of  the 
judgment." 

3.  The  subsequent  authentication  to  the  clerk  by  Judge 
Sullivan  of  the  judgment  to  be  entered  did  not  impair  its 
effect.  The  cause  had  been  fully  tried  before  Judge  Allen, 
and  he  had  rendered  his  decision  before  gunig  out  of  oflBce. 
The  entry  of  the  judgment  upon  that  decision,  being  but  a 
ministerial  act,  could  be  performed  by  the  clerk  after  Judge 
Allen's  term  of  office  had  expired,  with  as  much  effect  as  be- 
fore: Roberts  v.  White,  39  N.  Y.  Sup.  Ct.  272.  There  is  no 
provision  in  our  statute  requiring  any  judgment  to  be  signed 
by  a  judge,  and  it  has  been  held  that  a  judgment  which  is 
produced  from  the  original  records  of  the  court  in  which  it 
was  rendered  needs  no  signature  or  exemplification:  Clink  v. 
Thurston,  47  Cal.  29.  The  signature  by  the  judge  is  '*  merely 
to  give  the  clerk  a  surer  means  of  correctly  entering  what  has 
been  adjudged":  Estate  of  Cook,  77  Cal.  227;  11  Am.  St.  Rep. 
267. 

Whether  if  the  clerk  had,  without  any  authentication  from 
the  court,  entered  the  judgment  which  was  subsequently  en- 
tered, it  would  have  been  error,  for  the  reason  that  in  the  con- 
clusions of  law  made  by  Judge  Allen  there  was  no  direction 
for  a  sale  of  the  mortgaged  premises,  we  are  not  called  upon 
to  decide  in  this  case.     The  court  could,  at  any  time  before 

Am.  St.  Rep.,  Vol.  XXIII.  -  32 


498  Cbim  v.  Kessino.  [Cal. 

entry  of  judgment,  change  its  conclusions  of  law  upon  the 
facts  that  had  been  found:  Condee  v.  Barton,  62  Cal.  1;  and 
such  change  could  be  made  by  another  judge  than  the  one 
who  had  tried  the  cause.  The  complaint  contained  a  prayer 
for  the  sale  of  the  mortgaged  premises,  and  the  findings  of 
fact,  taken  in  connection  with  the  facts  that  were  admitted  by 
the  answer,  would  have  justified  the  court  in  giving  such  re- 
lief. If  it  were  necessary  for  the  court  to  give  any  notice  of 
such  action,  we  could  assume  that  the  form  of  the  judgment 
as  entered  was  made  by  the  court  after  notice  to  the  defend- 
ant, and  upon  a  proper  showing  therefor.  As  was  said  by 
this  court  in  In  re  Cook,  83  Cal.  418:  "  So  long  as  the  decree 
stands,  it  is  conclusive  as  to  all  matters  of  evidence  necessary 
to  its  validity."  In  Sanford  v.  Sanford,  28  Conn.  6,  after  the 
defendant  had  appeared  in  the  action,  the  court,  upon  the 
motion  of  the  plaintiflF,  had  entered  an  order  of  nonsuit. 
Nearly  two  years  thereafter,  in  the  absence  of  the  defendant, 
and  without  any  proof  appearing  upon  the  record  .that  notice 
had  been  given  to  him,  the  court  proceeded  to  try  the  cause, 
and  rendered  judgment  against  him.  In  an  action  upon  that 
judgment  the  supreme  court  of  Connecticut  held  that  the  juris- 
diction of  the  court  must  be  presumed  to  have  been  properly 
exercised,  and  that  its  action  in  the  exercise  of  such  jurisdic- 
tion could  not  be  collaterally  impeached,  saying:  **  If  it  were 
conceded  to  be  necessary  to  the  validity  of  the  order  of  the 
court  setting  aside  the  nonsuit  in  question  that  notice  of  the 
motion  for  that  purpose  should  have  been  given  to  the  defend- 
ant, the  presumption  is,  that  such  notice  was  given,  and  this 
presumption  supersedes  the  necessity  of  an  express  statement 
to  that  effect  on  the  record." 

This  principle  is  not  affected  by  the  fact  that  in  the  present 
case  the  court  finds  that  the  judgment  in  question  was  entered 
"  without  notice  to  the  defendant,  Kessing,  and  in  his  absence 
from  court,"  since,  as  we  have  before  seen,  the  judgment  itself 
cannot  be  impeached  by  any  evidence  outside  of  its  own 
record.  Even  an  inconsistency  between  the  findings  and  the 
judgment  will  not  impair  the  judgment,  "for  the  question 
whether  the  findings  support  the  judgment — in  other  words, 
whether  the  judgment  is  erroneous  —  cannot  be  raised  in  a 
collateral  action":  Johnston  v.  San  Francisco  Sav.  Union,  75 
Cal.  139;  7  Am.  St.  Rep.  129.  From  the  time  that  the  court 
acquires  jurisdiction  of  the  defendant  until  the  entry  of  the 
judgment,  all  the  steps  that  are  taken  by  the  court  are  move- 
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Tuenta  within  its  jurisdiction,  and  however  irregular  such 
movements  may  be,  they  constitute  only  error,  which  must  be 
remedied  on  a  direct  proceeding  for  that  purpose. 

It  follows  from  the  foregoing  considerations  that  the  objec- 
tions made  by  the  defendant  to  the  sufficiency  of  the  judg- 
ment cannot  be  sustained. 

The  only  remaining  question  presented  by  the  record  is, 
whether  the  judgment  sued  upon  was  barred  by  the  statute 
of  limitations.  This,  however,  we  think  cannot  be  considered 
an  open  question  in  this  state.  In  Trenouth  v.  Farrington,  54 
Cal.  273,  it  was  expressly  held  that  the  statute  of  limitations 
does  not  begin  to  run  until  the  entry  of  the  judgment,  and  in 
Condee  v.  Barton,  62  Cal.  1,  it  was  held  that  a  judgment  is 
•not  final  until  it  is  recorded. 

The  evidence  of  Grim,  which  was  objected  to,  did  not  tend 
to  vary  or  contradict  the  record.  It  was,  in  fact,  immaterial, 
and  it  was  not  necessary  that  the  plaintiff  should  have  offered 
it.  We  do  not  think,  however,  that  it  could  by  any  possibility 
have  prejudiced  the  defendant:  Hobbs  v.  Duff,  43  Cal.  489. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 

Judgment  as  Evidence.  —  An  adjudication  of  record  is  evidence  against 
■the  world  to  establish  the  fact  that  such  judgment  was  rendered,  and  of  all 
the  legal  consequences  necessarily  resulting  from  the  fact:  Faulcon  v.  John' 
8ton,  102  N.  C.  264;  11  Am.  St.  Rep.  737;  Pico  v.  Webster,  14  Cal.  202;  73 
Am.  Dec.  647,  and  note.  A  judgment  is  not  available,  however,  as  evidence 
in  a  subsequent  action  for  another  cause  between  the  same  parties  to  estab* 
lish  any  fact  not  material  to  the  adjudication  of  the  former  action:  Cauhnpe 
V.  Parke,  121  N.  Y.  152;  Boioe  v.  Minnesota  etc  Co.,  44  Minn.  460. 

JeDOMEN'T,  Conclusiveness  of.  —  A  domestic  judgment  of  a  court  of  gen- 
eral jurisdiction  is  presumed  to  be  correct,  and  is  not  open  to  collateral  at- 
tack; Willcerson  v.  Sc/ioonmaker,  77  Tex.  615;  19  Am.  St.  Rep.  803,  and 
note.  Judgments  of  courts  of  competent  jurisdiction  cannot  be  collaterally 
impeached,  unless  the  record  shows  affirmatively  a  want  of  jurisdiction: 
Williams  v.  Haynes,  77  Tex.  283;  19  Am.  St.  Rep.  752,  and  note;  Pormann 
v.  Frede,  72  Wis.  226;  Toliver  v.  Morgan,  75  Iowa,  619;  Bender  v.  Damon, 
72  Tex.  92;  Schmidt  v.  Niemeyer,  100  Mo.  207;  Thain  v.  Rudisill,  126  Ind. 
272;  Adams  v.  Franklin,  82  Ga.  168. 

Judgments  —  Nunc  pro  Tunc  Entry.  ^  Judgments  entered  nunc  pro 
tunc  are  binding  to  the  same  extent  as  though  entered  at  the  proper  time, 
except  as  to  parties  who  in  the  mean  time  have  in  good  faith  acquired  rights 
withoat  notice  of  any  judgment:  Leonard  v.  Brov-ghtoTi,  120  Ind.  536;  16 
Am.  St.  Rep.  347,  and  note;  Barbsr  v.  Briscoe,  9  Mont.  341;  Adama  v.  Hig' 
ifins,  23  Fla.  14;  Auerbach  v.  Giesekr,  40  Minn.  258. 

Courts,  Power  of,  to  Correct  their  Recorim.  —  The  court  may  amend 
its  record  so  as  to  make  it  conform  to  the  truth,  even  after  the  term  has  ex- 
pired: Crew  v.  McCaferty,  124  Pa.  St.  200;  10  Am.  St.  Rep.  578,  and  note. 
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Judgments  —  SxATrrrB  op  Limitations.  —  The  statute  of  Hmitations  be- 
gins to  run  against  a  judgment  upon  the  rendition  thereof:  Mawhinney  v. 
Doane,  40  Kan.  676;  Dahney  v.  Shelton,  82  Va.  349;  Dieffenhach  v.  Rocli,  112 
N.  Y.  621.  A  judgment  is  considered  as  rendered  only  when  it  has  beeik 
entered  of  record:  Whitvjell  v.  Emory,  3  Mich.  84;  59  Am.  Dec.  222;  jElna 
L.  Ins.  Co.  V.  Hesser,  77  Iowa,  381;  14  Am.  St.  Rep.  297. 

Judgments  —  Entry  by  Clerk. — As  to  when  a  clerk  is  authorized  to 
enter  a  judgment,  and  what  judgments  entered  by  a  clerk  are  valid,  see 
Rockioood  V.  Davenport,  37  Minn.  533;  5  Am.  St.  Rep.  872;  Powell  v.  Mor- 
isey,  98  N.  C.  426;  2  Am.  St.  Rep.  343.  In  entering  a  judgment  a  clerk  act» 
as  a  ministerial  officer:  Smith  v.  Mayo,  83  Va,  910.  A  judgment  entered  by 
a  clerk  under  an  order  of  the  court  on  the  same  day  is  regarded  as  a  judg- 
ment rendered  by  the  court  while  in  session:  Pormann  r.  Frede,  72  Wis.  226.. 


Leonard  v.  Flynn. 

[89  Califobnia,  535.] 
EXECUTIOIT     SaLB  —  CONVEYANCK    OP    PURCHASER'S    INTEREST  —  EfFECT   Or 

Sheriff's  Deed  to  Grantee. — The  sale  of  a  purchaser's  interest  ia 
land  acquired  by  him  under  execution  sale,  before  the  expiration  of  the 
time  for  redemption,  operates  as  an  assignment  of  the  sheriff's  certificate 
of  sale,  and  the  subsequent  execution  of  the  sheriff's  deed  to  the  execu- 
tion purchaser's  grantee  vests  in  him  a  perfect  title. 

Ejectment  —  Plea  in  Abatement  —  Order  of  Proof. — Where,  in  eject- 
ment, in  addition  to  the  defense  of  abatement  by  reason  of  the  pendency 
of  another  action,  other  defenses,  which  go  directly  to  the  merits  of  the 
case  are  relied  upon,  the  evidence  upon  the  plea  in  abatement  must  be 
presented  at  the  opening  of  the  defense. 

Ejectment — Second  Action  on  After-acquired  TrrLE.  —  Two  suits  may  be 
maintained  against  the  same  person  at  the  same  time  to  recover  the  same 
land,  if  the  second  suit  is  brought  on  title  acquired  after  the  commence- 
ment of  the  first.  Hence  the  pendency  of  an  action  by  one  holding  the 
equitable  title  is  not  a  bar  to  another  action  by  the  same  plaintiff  against 
the  same  defendant  for  the  same  land,  on  an  after-acquired  legal  title. 

Execution  Sale  —  Statute  of  Limitations  against  Purchaser. — The 
statute  of  limitations  does  not  commence  to  run  against  a  purchaser  of 
land  at  sheriff's  sale  until  the  sheriff's  deed  has  been  delivered  to  the 
purchaser. 

Ejectment  —  Equitable  Estoppel. — In  ejectment  by  one  having  perfect 
title  to  the  land,  the  fact  that  defendant,  shortly  after  his  entry,  placed 
valuable  improvements  on  the  land,  with  the  knowledge  of  and  without 
objection  by  plaintiff,  who  knew  that  he  claimed  the  land  as  his  own, 
and  who  made  no  claim  of  any  interest  therein,  will  not  constitute  ax^ 
equitable  estoppel  against  plaintiff! 

Charles  B.  Younger^  for  the  appellant. 

Julius  Lee,  for  the  respondents. 

Garoutte,  J.  This  is  an  action  to  recover  possession  of 
16.73  acres  of  land  described  by  metes  and  bounds,  and  sit- 
uate in  Santa  Cruz  Count/. 
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Defendant  Eugene  Flynn  disclaims  all  interest  and  posses- 
sion. 

Defendant  Patrick  Flynn  denies  the  allegations  of  the 
complaint;  alleges  title  in  himself;  alleges  that  the  cause  of 
action  is  barred  by  the  provisions  of  sections  312,  318,  and 
525  of  the  Code  of  Civil  Procedure;  "that  another  action  is 
pending  between  the  same  parties,  asking  for  the  same  relief; 
that  for  a  long  time  prior  to  November  12,  1884,  defendant's 
grantor  was  seised  in  fee  and  possessed  of  said  tract  of  land, 
and  upon  said  day  she  transferred  her  interest  therein  to  de- 
fendant, who  thereupon  entered  into  the  actual  possession  of 
said  land,  and  ever  since  that  time  has  had  and  now  has  the 
actual,  exclusive,  notorious,  and  adverse  possession  thereof, 
against  all  the  world,  claiming  the  same  in  his  own  right,  and 
•during  said  time  has  paid  all  the  taxes  assessed  thereon." 

Defendant  also  sets  out  facts  which  he  claims  constitute 
An  equitable  estoppel  against  plaintiff. 

As  conclusions  of  law,  the  court  found,  "that  defendant 
and  his  grantor  had  been  in  the  adverse  possession  of  the  land 
for  more  than  five  years  prior  to  the  commencement  of  the 
action;  that  plaintiff  was  not  the  owner  and  was  not  entitled 
to  the  possession  thereof;  that  the  action  is  barred  by  reason  of 
the  pendency  of  the  former  action;  that  plaintiff  is  estopped," 
etc. 

This  is  an  appeal  by  plaintiff  from  the  judgment  and  order 
denying  his  motion  for  a  new  trial. 

Plaintiff  and  defendant  claimed  title  from  a  common 
source. 

Plaintiff's  title  rests  upon  a  sheriff's  deed  based  upon  a 
judgment  and  execution  against  Mary  J.  Roache,  who  was 
originally  seised  of  the  property  in  fee. 

1.  It  is  conceded  that  the  proceedings  of  the  sheriff  in  sell- 
ing the  tract  of  land  under  execution  were  valid;  that  Edward 
Briody  was  the  purchaser  at  such  sale,  and  the  certificate  of 
sale  was  issued  to  him  December  13,  1873. 

Briody  conveyed  to  Margaret  Curn,  who  was  a  grantor  of 
plaintiff. 

Defendant  claims  title  by  virtue  of  a  quitclaim  deed  from 
Mary  J.  Roache,  dated  November  13,  1884. 

The  court  found  that  Robert  Orton,  as  ex-sheriff  of  Santa 
Cruz  County,  upon  May  28,  1888,  made  a  deed  to  Edward 
Leonard,  based  upon  the  aforesaid  execution  and  sale  of  this 
tract  of  land. 
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Leonard  at  that  time  was  the  equitable  owner  of  the  land,    . 
under  mesne  conveyances  from  Briody. 

The  court  further  found  that  the  deed  from  Briody  to  Cum 
was  made  July  11,  1874,  and  prior  to  the  expiration  of  the 
time  for  redemption.  The  fact  that  the  deed  was  made  prior 
to  the  expiration  of  the  time  for  redemption  is  immaterial,  for 
it  operated  to  transfer  Briody's  interest  in  the  property,  and 
was  equivalent  to  an  assignment  of  the  certificate  of  sale. 

In  Page  v.  Rogers,  31  Cal.  301,  Justice  Sawyer,  after  an  ex- 
haustive examination  of  the  law  pertaining  generally  to  this 
matter,  held  that  the  estate  of  a  purchaser  of  realty  at  a  judi- 
cial sale  may  be  seized  and  sold  under  execution,  and  that, 
too,  prior  to  the  expiration  of  the  time  for  redemption. 

He  says:  "If  a  sale  of  a  purchaser's  interest  after  the  time 
for  redemption  expires  operates  as  an  assignment  of  the  sher- 
iJBF's  certificate  of  sale,  a  sale  before  the  time  expires  must 
have  the  same  operation." 

To  the  same  effect  is  Green  v.  Clarky  81  Cal.  591;  Ward  v. 
Dougherty,  75  Cal.  244;  7  Am.  St.  Rep.  151. 

Upon  May  28,  1888,  Edward  Leonard,  claiming  the  prop- 
erty through  mesne  conveyances  from  Briody,  the  time  for 
redemption  having  long  since  expired,  and  being  the  assignee 
of  the  certificate  of  sale  by  reason  of  these  conveyances,  cer- 
tainly had  a  perfect  equitable  title  to  the  realty  as  against 
Mary  J.  Roache,  the  judgment  debtor,  and  all  parties  having 
notice  of  these  matters,  and  was  entitled  to  a  deed  of  the  prop- 
erty from  the  sheriflF. 

The  deed  of  the  sheriff,  dated  May  28,  1888,  conveyed  to 
him  the  dry  legal  title,  which,  in  conjunction  with  his  equity, 
gave  him  a  perfect  title,  which  he  passed  by  conveyance  to  his 
grantee,  the  plaintiff  here. 

2.  We  will  now  examine  the  conclusion  of  the  court  "that- 
there  is  another  action  pending  between  these  parties  involv- 
ing the  same  subject-matter." 

In  a  case  such  as  we  have  under  investigation  here,  where, 
in  addition  to  the  defense  of  abatement  by  reason  of  the  pen- 
dency of  another  action,  the  defendant  relies  upon  other  de- 
fenses, which  go  directly  to  the  merits  of  the  cause,  it  would 
seem  to  be  the  better  practice  for  the  trial  court  to  require  the 
defendant  to  present  his  evidence  upon  his  plea  in  abatement 
at  the  opening  of  his  defense;  for  if  proven  to  be  meritorious,, 
it  would  in  many  cases  save  much  useless  labor  and  great  ex- 
pense in  litigating  other  defenses. 
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In  addition  to  finding  favorably  to  the  defendant  upon  his 
plea  in  abatement,  the  court  found  that  the  plaintiff  had  no 
title,  and  was  not  entitled  to  the  possession;  that  the  plaintiff 
was  estopped,  and  that  the  defendant  had  gained  title  by  ad- 
verse possession;  and  proceeded  to  pass  final  judgment  upon 
the  merits  of  the  action. 

The  defendant,  by  his  answer,  asked  that  this  action  abate 
by  reason  of  the  pendency  of  a  prior  action. 

The  court  found  that  such  action  was  pending,  and  instead 
of  abating  this  action  by  reason  of  such  fact,  for  all  practical 
purposes,  it  proceeded  to  abate  the  prior  action  by  adjudicat- 
ing upon  all  matters  involved  therein. 

It  would  be  an  absurdity  for  the  trial  court  to  hold  that  the 
action  should  abate,  and  then  proceed  at  once  to  try  it  upon 
its  merits,  and'  render  final  judgment.  This  proposition 
needs  no  authority  to  support  it;  but  Larco  v.  Clements,  36 
Cal.  134,  and  Coubrough  v.  Adams,  70  Cal.  379,  are  directly 
in  point. 

In  the  former  action  between  these  parties,  after  the  plain- 
tiff had  presented  his  evidence  to  the  court,  and  rested,  upon 
motion  of  the  defendant  he  was  nonsuited,  and  immediately 
thereafter  filed  the  complaint  in  this  action. 

Respondent's  contention  that  that  action  is  not  pending 
cannot  be  sustained  in  the  face  of  the  provisions  of  section 
1049  of  the  Code  of  Civil  Procedure,  and  also,  if  we  may  be 
allowed  to  speak  dehors  the  record,  in  face  of  the  fact  that  that 
case  is  now  pending  before  us,  under  final  submission,  and 
ripe  for  decision. 

Conceding  that  in  all  other  respects  these  two  actions  are 
identical,  yet  the  finding  of  the  court  in  this  regard  must  be 
set  aside,  because  appellant  acquired  the  legal  title  to  the 
land  in  litigation  after  the  commencement  of  the  first  action. 

A  plaintiff  may  have  two  suits  against  the  same  defendant 
for  the  recovery  of  the  possession  of  the  same  land  pending 
at  the  same  time,  if  the  second  is  brought  on  a  title  acquired 
after  the  commencement  of  the  first:  Vance  v.  Olinger,  27 
Cal.  358;  Mann  v.  Rogers,  35  Cal.  318;  Larco  v.  Clements,  36 
Cal.  132;  Murray  v.  Green,  64  Cal.  368. 

The  finding  of  the  court,  therefore,  that  another  action  was 
pending  between  these  parties,  etc.,  is  not  supported  by  the 
evidence,  and  is  erroneous;  but  this  finding  upon  the  question 
of  abatement,  being  erroneous,  presents  the  anomalous  prop- 
osition that  for  that  reason,  perchance,  the  judgment  should 
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be  aflBrmed,  for  we  are  now  compelled  to  examine  respond- 
ent's defenses  to  the  merits  of  the  cause. 

3.  Plaintiff's  grantor,  as  we  have  already  seen,  was  not 
possessed  of  the  legal  title  to  this  tract  of  land  until  he  re- 
ceived the  deed  from  the  sheriff,  May  28,  1888.  He  had  no 
right  of  entry  until  that  time,  and  it  was  only  at  that  time 
that  his  cause  of  action  accrued.  The  statute  of  limitations 
does  not  begin  to  run  until  the  cause  of  action  has  accrued: 
Collins  V.  Driscoll^  69  Cal.  550.  If  he  had  no  right  of  entry 
until  1888,  it  would  be  a  harsh  rule  to  hold  that  a  title  by 
adverse  possession  was  undergoing  the  process  of  creation 
against  him  prior  to  that  time;  yet  there  are  some  reasons, 
and  also  authority  from  other  states,  supporting  such  rule  of 
law:  Pratt  v.  Pratt,  96  U.  S.  704. 

We  will  not  enter  into  a  detailed  discussion  of  this  ques- 
tion, owing  to  the  fact  that  it  is  essentially  a  rule  of  property, 
and  therefore  it  is  of  vast  importance  that  the  law  as  hereto- 
fore laid  down  by  this  court  should  be  deemed  unquestioned 
and  conclusive. 

"The  statute  of  limitations  does  not  commence  running 
against  a  purchaser  of  land  at  a  sheriff's  sale  until  the 
sheriff's  deed  has  been  delivered  to  the  purchaser":  Jeffer- 
son v.  Wendt,  51  Cal.  573. 

For  the  foregoing  reasons  we  deem  it  unnecessary  to  enter 
into  a  detailed  examination  of  the  evidence  upon  which  the 
defendant  relies  to  create  his  title  by  reason  of  an  adverse 
possession  for  the  period  of  five  years. 

4.  The  facts  that  defendant  relied  upon  to  constitute  an 
estoppel,  as  shown  by  his  answer,  are,  *'  that  shortly  after  his 
entry  upon  this  tract  of  land  he  placed  valuable  improve- 
ments thereon;  that  at  that  time  plaintiff  and  his  grantors 
well  knew  that  he  was  making  such  improvements,  and 
claimed  the  land  as  his  own,  and  they  did  not  object  to  the 
making  of  such  improvements,  nor  did  they,  or  any  one  of 
them,  make  known  to  him  that  they  claimed  any  interest  in 
said  land." 

The  court  found  in  conformity  with  the  foregoing  allega- 
tions, and,  in  addition,  found  that  at  the  time  plaintiff  and 
his  grantors  knew  their  title,  and  that  it  was  the  same  at  the 
commencement  of  the  action. 

Neither  the  facts  alleged  nor  the  facts  found  are  sufficient 
to  constitute  an  equitable  estoppel;  Boggs  v.  Merced  Mining 
Co.,  14  Cal.  279. 
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Let  the  judgment  and  order  be  reversed,  and   the  cause 
Temanded  for  a  new  trial. 


Execution  Sale  —  Effect  of  Sheriff's  Deed  to  Purchaser's  Gran- 
tee.—  Where  the  purchaser,  before  receiving  the  sheriff's  deed,  conveyed 
the  land  to  another  person,  and  after  receiving  the  deed  conveyed  the  land 
to  a  different  person,  the  sheriff's  deed  takes  effect  by  relation  from  the  day 
of  sale,  and  the  title  thereunder  inures. to  the  benefit  of  the  first  grantee: 
Holman  v.  Holman,  66  Barb.  215,  cited  in  note  to  Jackson  v.  Ramsey,  15 
Am.  Dec.  250.  Equities  against  a  purchaser  at  an  execution  sale  will  bind 
his  assignee  in  relation  to  the  same  matters:  Ayres  v.  Campbell,  9  Iowa,  213; 
74  Am.  Dec.  346.  After  land  is  bid  off,  and  before  any  deed  is  executed  or 
money  paid,  the  bidder  may  consent  that  another  person  take  his  place  aa 
purchaser  and  receive  the  deed  in  his  own  name.  The  sheriff's  deed  to  one 
thus  substituted  is  valid:  Parler  v.  Johnson,  81  Ga.  254. 

Plea  in  Abatement  — Order  of  Proof.  —  After  the  parties  have  gone 
to  trial  on  the  merits,  this  plea  is  waived  and  cannot  be  taken  advantage  of: 
WelcJiel  v.  Thompson,  39  Ga.  559;  99  Am.  Dec.  470.  When  no  action  ia 
sought  or  obtained  at  the  first  term  of  the  court  on  a  plea  in  abatement,  it 
ordinarily  operates  as  an  abandonment  of  the  plea:  Stevens  v.  Lee,  70  Tex. 
279. 

Plea  of  Former  Action  Pending  —  What  Necessary  to  Sustain.  — 
To  sustain  such  a  plea,  it  must  appear  from  the  pleadings  in  the  first  action 
that  it  was  for  the  same  cause  as  the  second,  and  necessarily  involved  the 
€ame  question.  It  is  not  enough  that  the  same  property  was  in  controversy: 
MandeviUe  v.  Avery,  124  N.  Y.  376;  21  Am.  St.  Rep.  678.  Compare  Haskina 
V.  Lombard,  16  Me.  140;  33  Am.  Dec.  645. 

Execution  Sale  —  Statute  of  Limitations —When  Commences  to 
Run.  — The  statute  of  limitations  begins  to  run  from  the  date  of  the  sale: 
Keaton  v.  Thoniasson,  2  Swan,  138;  58  Am.  Dec.  55,  and  extended  note.  The 
statute  of  limitations  commences  to  run  from  the  entry  into  possession  of 
the  purchaser,  and  not  from  the  execution  of  the  sheriff's  deed:  Garvin  v. 
Gaivui,  31  S.  C.  581;  17  Am.  St.  Rep.  48,  and  note. 

EIjectment  —  Equitable  Estoppel.  — Where  a  grantee  under  a  voidable 
deed  makes  improvements  with  the  knowledge  of  the  grantor  and  after  re- 
moval of  the  latter's  disability,  it  is  not  necessary,  to  estop  the  grantor  from 
disaffirming  the  deed,  to  show  that  he  encouraged  the  improvements: 
Logan  v.  Gardner,  136  Pa.  St.  588;  20  Am.  St.  Rep.  939,  and  note. 
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South  Florida  Railroad  Company  v,  Rhodes. 

[25  Florida,  40.J 

Carrier  of  Passknoers  —  Sufficikncy  op  Complaint  against.  —  A  com- 
plaint in  an  action  by  a  passenger  against  a  railroad  company  for  wrong- 
fully expelling  him  from  a  train  need  not  allege  that  at  the  time  of  hi» 
expulsion  he  was  complying  with  the  reasonable  rules  of  the  company^ 
nor  that  he  was  not  about  to  violate  them. 

Carriers  of  Passengers.  — Reasonableness  of  Rules  prescribed  by  rail- 
road companies  and  like  corporations  is  a  question  of  law  to  be  decided 
by  the  court,  and  not  by  the  jury. 

Contract — Construction  of,  when  a  Question  of  Fact. — Whether  or 
not  a  contract  entered  into  between  a  railroad  and  an  independent  line 
of  steamers  is  a  bona  fide  legal  agreement,  or  was  entered  into  for  the 
purpose  of  creating  an  oppressive  monopoly,  is  a  mixed  question  of  law 
and  fact,  and  is  properly  left  to  the  jury  to  determine. 

Carriers  of  Passengers  —  Unreasonable  Rule.  —  A  rule  prescribed  by 
a  railroad,  inhibiting  passengers  from  wearing  on  its  cars  the  uniform 
caps  and  badges  of  the  employees  of  another  line  of  carriers,  is  not  » 
reasonable  rule.  The  expulsion  of  a  passenger  simply  for  wearing  such 
cap  or  badge  is  illegal,  and  he  is  entitled  to  damages  therefor. 

Railroad  Comfaniss  have  No  Right  to  prescribe  the  dress  of  any  pas- 
senger. 

Carriers  of  Passengers  —  Expulsion  of  Passengers. — A  statute  pro- 
viding that  a  railroad  company,  in  ejecting  a  passenger  for  non-paj^ment 
of  fare,  must  do  so  at  a  usual  stopping-place  or  near  some  dwelling- 
house,  applies  only  to  passengers  who  have  not  paid  their  fare.  Pas- 
sengers, for  any  other  violation  of  the  reasonable  rules  of  the  company, 
may  be  expelled  at  any  convenient  and  safe  point  selected  by  the  officer 
in  charge,  no  more  force  being  used  than  is  necessary. 

Carrier  of  Passengers — Expulsion  of  Passenger  —  Excessive  Dam- 
ages. —  Where  a  passenger  is  unlawfully  expelled  from  a  railroad  train^ 
without  malice  or  more  force  than  is  necessary  to  effect  his  expulsion^ 
a  verdict  for  five  thousand  d*" liars  damages  therefor  is  sxcessive,  and 
ahould  be  set  aside. 
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S.  M.  SparJcman  and  S.  T.  Kingsbury,  for  the  appellant 
George  U.  Walker,  for  the  appellee. 

Mitchell,  J.  This  cause  was  tried  at  the  fall  term,  cir- 
cuit court,  1885. 

The  jury  awarded  the  plaintiff  five  thousand  dollars  dam- 
ages, motion  for  new  trial  made  and  overruled,  and  the  case- 
is  before  this  court  upon  appeal  from  the  order  of  the  circuit 
court  overruling  said  motion. 

The  first  error  assigned  is,  that  the  court  erred  in  over- 
ruling the  defendant's  demurrer  to  the  plaintiff" 's  declara- 
tion. 

The  declaration  alleges  that  on  the  twenty-fifth  day  of  April,, 
1885,  the  plaintiff  was  received  by  the  defendants  to  be  carried 
as  a  passenger  on  their  cars  from  Sanford  to  Orlando,  Orange- 
County,  Florida;  that  the  defendants  did  not  and  would  not 
carry  the  plaintiff  as  such  passenger  as  aforesaid,  but  on  the 
contrary,  without  reasonable  and  lawful  excuse  therefor,  then 
and  there,  by  their  agent  and  servant,  the  conductor,  and  the- 
train-hands  of  their  said  train,  by  force  and  arms  ejected 
plaintiff  therefrom,  and  left  him,  and  proceeded  on  their 
said  journey;  wherefore  the  plaintiff  was  injured  in  his  per- 
son and  feelings,  and  was  compelled  to  travel  afoot  about  four 
miles  back  to  said  Sanford,  was  prevented  from  accomplish- 
ing his  purpose  to  go  to  Orlando,  and  was  otherwise  greatly 
damaged.  Plaintiff  claimed  twenty  thousand  dollars  dam- 
ages. Second  count:  Plaintiff  claimed  from  the  defendants^ 
the  futher  sum  of  twenty  thousand  dollars  for  damages  for 
that,  whereas,  heretofore,  to  wit,  the  25th  of  April,  1885,  the 
plaintiff  was  a  passenger  on  the  railway  passenger-car  of  the 
defendants,  and  was,  with  force  and  arms,  without  just,  rea- 
sonable, or  lawful  excuse  therefor,  ejected  from  the  said  car,, 
and  forcibly  prevented  from  returning  to  the  same. 

The  declaration  was  demurred  to:  1.  That  it  is  bad  in  sub- 
stance, in  that  it  does  not  allege  that  the  plaintiff,  at  the  time 
it  is  therein  alleged  he  was  put  off  the  defendant's  cars,  was- 
complying  with  all  the  reasonable  rules  of  said  defendant;  2. 
That  said  declaration  does  not  allege  that  plaintiff  was  not 
violating,  or  about  to  violate,  any  reasonable  rule  of  said  rail- 
road company;  3.  That  plaintiff  does  not  allege  in  his  said 
declaration  that  the  defendant  has  or  usually  keeps  an  oflBce 
for  the  transaction  of  its  customary  business  in  the  county  of 
Orange. 
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There  was  no  error  in  overruling  the  demurrer  to  plaintiff's 
•declaration:  Gould's  Pleading,  p.  164,  sec.  17;  1  Chitty's  Plead- 
ing, 390. 

The  circuit  judge  gave  the  jury  a  number  of  charges,  or 
paragraphs  of  one  charge,  all  of  which,  except  the  last,  were 
•excepted  to  by  defendant. 

Inter  alia,  the  judge  charged  the  jury  that  "railroad  com- 
panies, as  carriers  of  persons,  are  not  bound  to  receive  for 
carriage,  or  to  carry,  persons  whose  purpose  whilst  traveling 
on  the  cars  is  to  interfere  with  or  injure  the  legitimate  busi- 
ness and  lawful  profits  of  the  company,  nor  persons  who  are 
of  known  and  violently  bad  character,  or  persons  offensively 
gross  and  immoral  in  their  conduct,  habits,  and  behavior,  or 
^o  intoxicated  as  to  be  offensive,  nor  such  as  will  not  conform 
with  the  reasonable  rules  and  regulations  of  the  company  in 
respect  to  the  carriage  of  passengers,  they  being  informed 
thereof  or  otherwise  having  knowledge  of  the  same,  nor  such 
as  refuse  to  pay  their  fare,  or  to  procure  tickets  before  enter- 
ing the  train.  Such  objectionable  person,  for  the  objections 
aforesaid,  may  not  only  be  refused  admission  into  the  cars  of 
the  company,  if  their  objectionable  conduct,  purpose,  char- 
acter, or  intention  be  known  previous  to  such  admission,  but, 
having  been  received  thereon,  may  be  expelled  therefrom  on 
Tendering  themselves  obnoxious  to  any  of  such  objections,  the 
officers  in  charge  using  no  more  force  or  offensiveness  than 
becomes  necessary  to  effect  such  expulsion 

"A  railroad  corporation  has  the  right  to  enter  into  an  agree- 
ment with  other  lines  of  travel  for  the  purpose  of  enhancing 
its  own  business,  and  for  the  benefit  of  the  public,  but  it  has 
not  the  right  to  enter  into  such  agreement  when  it  is  for  the 
purpose  of  an  oppressive  monopoly  or  to  the  injury  of  the  pub- 
lic. In  furtherance  of  such  agreements  they  have  the  right 
to  make  all  reasonable  rules  and  regulations  that  will  enable 
them  to  carry  out  in  good  faith  the  agreement,  and  can  en- 
force such  reasonable  rules  and  regulations  to  the  ejection  of 
the  violator  of  them.  These  rules  and  regulations  can  be 
made  and  enforced  to  carry  out  a  legal  and  proper  agreement, 
but  they  cannot  be  made  to  enforce  an  agreement  which  is 
•entered  into  for  the  purpose  of  oppressive  monopoly. 

'*  Should  you  find  from  the  evidence  that  it  was  a  bona  fide 
agreement,  and  not  entered  into  for  the  purpose  of  an  oppress- 
ive monopoly,  and  that  the  rules  and  regulations  made  to 
enforce  same  are  reasonable,  and  the  plaintiff  well  knew  such 
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to  be  the  rules  and  regulations  at  the  time  of  his  ejection  from 
the  train,  and  that  he  was  knowingly  and  willfully  violating 
the  same,  or  that  the  conductor  had,  from  the  facts  that  oc- 
curred to  him  at  the  time  of  the  plaintiff's  ejection,  good 
reason  to  apprehend  that  the  plaintiff  would  violate  one  of 
such  reasonable  rules  and  regulations,  you  must  find  for  the 
defendant. 

"  If,  on  the  other  hand,  after  viewing  all  the  evidence,  you 
believe  that  rules  and  regulations  were  not  reasonable,  and 
that  the  plaintiff  did  not  knowingly  violate  any  reasonable 
rule  or  regulation,  and  that  he  paid  his  fare,  and  went  upon 
said  train  as  a  passenger  and  properly  demeaned  himself,  and 
presented  his  ticket  to  the  conductor,  and  was  ejected  by  the 
conductor,  and  not  allowed  to  go  on  the  train  to  the  destina- 
tion his  ticket  called  for,  you  must  find  for  the  plaintiff  at 
such  sum  as  you  may  from  the  evidence  find  him  entitled 
to." 

It  will  be  seen  that  the  judge,  in  this  part  of  his  charge, 
left  it  to  the  jury  to  decide  whether  the  rules  and  regulations 
prescribed  by  the  railroad  company  were  reasonable.  This 
was  error.  The  reasonableness  of  rules  prescribed  by  railroad 
companies,  and  like  corporations  with  like  powers,  is  a  ques- 
tion of  law  to  be  decided  by  the  courts,  and  not  a  question  of 
fact  to  be  decided  by  juries:  L.  &  N.  R.  R.  Co.  v.  Fleming,  18 
Am.  &  Eng.  R.  R.  Cas.  347;  Vedder  v.  Fellows,  20  N.  Y.  126; 
Maroney  v.  Old  Colony  etc.  R'y  Co.,  106  Mass.  153;  8  Am. 
Rep.  305;  Yorton  v.  Milwaukee  etc.  Ry  Co.,  54  Wis.  234;  41 
Am.  Rep.  23;  Pittsburgh  etc.  Ry  Co.  v.  Nuzum,  50  Ind.  141;, 
19  Am.  Rep.  703;  Pierce  v.  Randolph,  12  Tex.  290;  Rorer  on 
Railroads,  226,  227;  Illinois  Cent.  R.  R.  Co.  v.  Whittemore,  43 
111.  420;  92  Am.  Dec.  138. 

In  the  case  of  Illinois  Cent.  R.  R.  Co.  v.  Whittemore,  43 
111.  420,  92  Am.  Dec.  138,  the  supreme  court  of  Illinois  say: 
"The  circuit  court  left  it  to  the  jury  to  say  whether  the 
rule  was  reasonable.  This  was  error.  It  was  proper  to  ad- 
mit testimony,  as  was  done,  but,  either  with  or  without  this 
testimony,  it  was  for  the  court  to  say  whether  the  regulation 
was  reasonable,  and  therefore  obligatory  upon  the  passengers. 
The  necessity  of  holding  this  to  be  a  question  of  law,  and 
therefore  within  the  province  of  the  court  to  settle,  is  appar- 
ent from  the  consideration  that  it  is  only  by  so  holding  that 
fixed  and  permanent  regulations  can  be  established.  If  this 
question  is  to  be  left  to  juries,  one  rule  would  be  applied  by- 
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them  to-day  and  another  to-morrow.  In  one  trial  a  railway 
would  be  held  liable,  and  in  another,  presenting  the  same 
questions,  not  liable.  Neither  the  companies  nor  passengers 
would  know  their  rights  or  their  obligations.  A  fixed  system 
for  the  control  of  the  vast  interests  connected  with  railways 
would  be  impossible,  while  such  a  system  is  essential  equally 
to  the  road  and  to  the  public." 

That  railroad  companies  have  the  power  to  prescribe  such 
reasonable  rules  and  regulations  as  may  be  found  necessary 
in  the  conduct  of  their  business  is  indisputable.  The  valid- 
ity of  the  rule  depends  upon  its  reasonableness.  If  reason- 
able, it  has  the  force  and  efifect  of  law,  but  if  unreasonable, 
it  is  not  obligatory  upon  the  public  to  obey  it. 

Webster  defines  a  rule  to  be:  "  That  which  is  prescribed 
or  laid  down  as  a  guide  to  conduct;  that  which  is  settled  by 
authority  or  custom;  a  regulation;  a  prescription;  a  minor 
law;  a  uniform  course  of  things." 

It  is  the  duty  of  courts  to  pass  upon  and  construe  the  laws 
of  the  land,  and  the  reasonable  rules  and  regulations  estab- 
lished by  a  railroad  being  laws,  —  minor  laws,  — there  is  no 
good  reason  why  the  courts  should  not  pass  upon  them  and 
pronounce  them  reasonable  and  binding,  or  unreasonable  and 
not  binding,  as  the  case  may  be. 

The  question  as  to  whether  the  alleged  agreement  between 
the  defendant  and  the  De  Bary-Baya  Merchants'  Line  and  the 
People's  Line  was  a  "  bona  fide  agreement,  and  not  entered  into 
for  the  purpose  of  an  oppressive  monopoly,"  is  a  mixed  ques- 
tion of  law  and  fact,  and  was  properly  left  to  the  jury  to 
decide. 

And  if  the  alleged  agreement  was  legal,  the  reasonable 
rules  and  regulations  prescribed  by  the  railroad  company  to 
enforce  the  stipulations  of  such  agreement  were  also  legal  and 
binding;  but  if  the  agreement  itself  was  not  legal,  it  follows, 
of  course,  that  the  rules  and  regulations  prescribed  for  the 
enforcement  of  the  stipulations  of  the  alleged  agreement  were 
also  illegal,  and  not  binding.  The  rule  prescribed  by  the  rail- 
road company,  inhibiting  the  wearing  on  their  cars  the  uni- 
form caps  and  badges  of  the  ofiicers  and  employees  of  the 
Independent  Line  of  steamers,  was  not  a  reasonable  rule,  and 
hence  not  binding  upon  the  persons  wearing  them;  and  if  the 
company  expelled  any  such  passenger  for  wearing  such  cap 
or  badge,  such  expulsion  was  illegal,  and  the  passenger  so  ex- 
pelled was  entitled  to  damages  therefor.     Railroad  companies 
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have  no  right  to  so  prescribe  the  dress  of  any  passenger.  The 
court  charged  the  jury  that  "  the  passenger  should  first  be 
informed  of  the  occasion  and  the  necessity  for  leaving,  and 
the  train  be  brought  to  a  stand-still,  at  any  usual  stopping- 
place,  or  near  any  dwelling-house,  as  the  conductor  shall 
€lect." 

This  part  of  the  charge  is  evidently  based  upon  section  41, 
chapter  1987,  Laws  of  Florida;  but  the  section  referred  to 
applies  solely  to  the  expulsion  of  passengers  from  railway 
trains  for  non-payment  of  fare.  It  is  not  applicable  to  the 
case  at  bar,  because  the  plaintiflf  was  not  expelled  for  not 
paying  his  fare.  Under  this  charge  of  the  court,  the  jury 
were  compelled  to  find  for  the  plaintiff^.  The  plaintiff  may 
have  been  guilty  of  the  most  immoral  and  indecent  conduct; 
he  may  have  been  so  intoxicated  that  he  was  offensive  to 
other  passengers;  or  his  conduct  may  have  been  so  violent  as 
to  endanger  the  lives  of  passengers  and  employees  of  the 
road,  —  and  yet,  under  the  charge,  the  company  had  no  au- 
thority to  expel  him  at  any  point  other  than  a  usual  stopping- 
place,  or  near  a  dwelling-house.  We  do  not  understand  this 
to  be  the  law.  The  statute  only  requires  passengers  who  re- 
fuse to  pay  their  fare  to  be  put  off"  trains  at  a  usual  stopping- 
place,  or  near  some  dwelling-house,  and  is  silent  as  to  what 
points  passengers  for  violating  other  rules  of  railroad  com- 
panies may  be  ejected.  In  Toledo  etc.  R'y  Co.  v.  Wright,  68 
Ind.  586,  34  Am.  Rep.  277,  it  is  held  that  "a  statute  provid- 
ing that  if  any  railway  passenger  shall  refuse  to  pay  his  fare, 
he  may  be  ejected  at  any  usual  stopping-place,  does  not  pro- 
hibit his  ejection  at  any  other  safe  point."  And  it  is  held  by 
the  supreme  court  of  Illinois,  in  Illinois  Cent.  R.  R.  Co.  v. 
Whittemore,  43  111.  420,  92  Am.  Dec.  138,  that  the  refusal  of 
a  passenger  to  surrender  his  ticket  to  the  conductor,  when 
demanded,  does  not  constitute  the  same  offense  as  the  non- 
payment of  fare;  and  the  statutory  prohibition  against  the  ex- 
pulsion of  passengers  for  the  latter  off'ense,  except  at  a  regular 
station,  does  not  apply  to  the  former  case.  A  railroad  com- 
pany may  expel  a  passenger  from  its  train  at  a  place  other 
than  a  regular  station,  for  the  violation  of  any  reasonable  rule 
other  than  that  of  non-payment  of  fare.  When  a  passenger 
wantonly  disregards  any  reasonable  rule,  the  obligation  to 
transport  him  ceases,  and  the  company  may  expel  him  from 
the  train,  using  no  more  force  than  may  be  necessary  for  such 
purpose,  and  not  at  a  dangerous  or  inconvenient  place.     This 


512  South  Florida  R.  R.  Co.  v.  Rhodes.     [Florida, 

is  a  common-law  right,  and  has  heen  restricted  by  statute 
only  in  cases  of  non-payment  of  fare. 

The  same  rule  prevails  in  this  state.  A  railroad  company^ 
in  ejecting  a  passenger  for  non-payment  of  fare  must  do  so  at 
a  usual  stopping-place  or  near  some  dwelling-house.  This  is 
the  only  restriction  imposed  by  statute  as  to  the  expulsion  of 
passengers;  it  applies  only  to  passengers  who  have  not  paid 
their  fare.  Passengers  for  other  violations  of  the  reasonable 
rules  of  railroad  companies  may  be  ejected  at  any  convenient 
safe  point  that  may  be  selected  by  the  officer  in  charge,  no 
more  force  being  used  than  is  necessary. 

There  are  many  other  objections  urged  against  the  charge 
of  the  court;  but  after  carefully  examining  and  considering 
the  same,  it  is,  in  our  judgment,  unobjectionable,  except  as 
before  stated. 

The  defendants  requested  the  court  to  give  numerous 
charges  to  the  jury;  some  were  given  and  others  refused, 
and  the  refusal  to  charge  as  requested  by  the  defendants  i» 
assigned  as  error. 

These  charges,  except  the  ninth,  were  properly  refused. 

The  ninth  charge  requested  by  the  defendants  was  as  fol- 
lows: "  That  the  reasonableness  of  a  rule  or  regulation  pre- 
scribed by  a  railroad  company  is  for  the  court  to  determine, 
and  not  for  the  jury."  This  charge  should  have  been  given, 
and  the  court  erred  in  not  doing  so. 

The  grounds  in  motion  for  new  trial  are,  that  the  verdict  wa» 
contrary  to  law,  contrary  to  the  evidence  and  the  weight  of 
evidence,  contrary  to  the  charge  of  the  court,  and  that  the  dam- 
ages awarded  the  plaintiff  by  the  jury  were  excessive. 

Now,  as  the  case,  for  the  errors  mentioned,  will  have  to  be 
reversed  and  a  new  trial  had,  we  do  not  desire  or  intend  to 
express  any  opinion  upon  the  evidence,  except  as  to  the 
amount  of  damages. 

The  evidence  sent  up  in  the  record  conduces  to  show  that 
the  appellee  was  ejected  from  the  cars  of  the  defendants 
April  25,  1885;  that  prior  to  said  expulsion  the  appellants 
had  entered  into  a  contract  or  agreement  with  the  De  Bary- 
Baya  Merchants'  Line  and  the  People's  Line  of  steamers, 
plying  between  Jacksonville  and  Sanford,  by  which  agree- 
ment the  steamers  of  said  lines  were  to  await  the  arrival  of 
tlie  trains  on  the  South  Florida  road,  and  that  the  trains 
were  to  await  the  arrival  of  the  steamers  of  said  lines;  that 
the  steamers  were  to  procure  freight  and  passengers  for  the' 
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road,  and  that  the  road  was  to  do  the  same  for  the  steamers 
of  said  lines;  that  there  was  an  opposition  line  of  steamers 
running  on  the  St.  Johns  River,  between  Jacksonville  and 
Sanford,  known  as  the  Independent  Line;  that  the  com- 
petition between  the  railroad  company  and  the  steamship 
lines  with  which  it  had  said  agreement  or  contract,  and  the 
Independent  Line,  was  very  sharp;  that  the  appellee,  at  the 
time,  April  25,  1885,  was  purser  on  the  steamer  Chesapeake, 
one  of  the  boats  of  the  Independent  Line;  that  the  appellee 
drummed  and  solicited  freight  and  passengers  for  the  steam- 
ers of  the  Independent  Line;  that  the  appellee  went  on  the 
docks  of  the  defendants  at  Sanford  for  the  purpose  of  solicit- 
ing business  for  the  Independent  Line,  and  that  he  went  on 
the  trains  of  the  defendant  railroad  company  for  the  same 
purpose;  that  the  railroad  company  had  established  and  pub- 
lished rules  and  regulations  prohibiting  such  soliciting  busi- 
ness on  their  said  docks  and  trains;  that  the  appellee  had 
notice  of  the  existence  of  such  rules  and  regulations;  that 
one  of  such  rules  prohibited  the  officers  and  employees  of  the 
steamers  of  the  Independent  Line  from  wearing  the  uniform 
caps  and  badges  of  said  steamers  on  the  trains  of  defend- 
ants; that  on  the  25th  of  April,  1885,  the  appellee  did  not 
himself  purchase  his  ticket  to  go  to  Orlando,  but  had  a  friend 
to  purchase  it  for  him,  stating  at  the  time  that  he  had 
reasons  for  doing  so,  which  he  would  give  at  another  time; 
that  the  appellee  entered  the  cars  of  the  railroad  company, 
wearing  the  uniform  cap  of  purser  of  the  said  steamer  Ches- 
apeake; that  he  entered  the  cars  of  the  defendant  just  as  the 
train  was  leaving  Sanford;  that  shortly  after  leaving  Sanford, 
tiie  conductor,  Anderson,  went  to  the  appellee  and  informed 
him  that  he  was  violating  a  rule  of  the  company  in  wearing 
the  cap  he  had  on,  and  that  he  had  orders  to  put  him  off  the 
train  if  he  did  not  take  off  the  cap,  and  asked  appellee  if  he 
would  do  so,  and  he  answered  that  he  would  not;  that  the 
conductor  then  stopped  the  train,  went  to  appellee  again  and 
asked  him  to  leave  the  train,  which  appellee  refused  to  do, 
and  said  that  the  conductor  would  have  to  put  him  off, 
whereupon  the  conductor  put  his  hand  on  the  shoulder  of  the 
appellee  and  started  to  lift  him  out  of  the  seat,  but  the  con- 
ductor found  that  appellee  had  fastened  his  feet  under  the 
seat  just  in  front  of  him,  whereupon  the  conductor  called  to 
his  assistance  the  baggage-master  and  a  brakeman,  and  pro- 
ceeded to  expel  the  appellee;  that  Rhodes  still  clung  to  the 
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Beats,  and  that  much  force  was  required  to  expel  hira;  that 
Rhodes,  by  so  resisting,  was  bruised  in  several  places,  and 
that  he  was  somewhat  lame  for  two  or  three  days;  that  after 
being  so  ejected,  and  just  as  the  train  was  moving  off  again, 
Rhodes  sprang  upon  the  platform  of  the  rear  car,  whereupon 
the  conductor,  assisted  as  before,  again  expelled  him,  and  held 
him  down  in  the  sand  till  the  train  moved  off  and  left  him; 
and  that  Rhodes  then  walked  back  to  Sanford,  some  four 
miles. 

There  was  also  evidence  tending  to  show  that  the  appellee 
went  on  the  train  of  the  defendants,  expecting  and  hoping 
that  he  might  be  expelled  therefrom,  for  the  purpose  of  build- 
ing a  case  of  damages  against  the  company. 

This  is  only  the  substance  of  the  evidence,  but  we  think  it 
sufficient  to  give  a  clear  understanding  of  the  case. 

And  now  the  question  arises.  How  did  the  jury  arrive  at 
the  conclusion  that  the  appellee  was  entitled  to  five  thousand 
dollars  damages? 

It  it  clear  that  if  the  appellee,  at  the  time  he  was  expelled 
from  defendant's  cars,  had  not  violated  or  attempted  to  vio- 
late any  reasonable  rule  of  the  railroad  company,  he  was  en- 
titled to  damages,  either  compensatory  or  exemplary.  Did 
the  jury  find  that  he  was  entitled  to  only  compensatory  dam- 
ages? and  if  so,  upon  what  did  they  base  their  calculation? 
Wherein  was  it  shown  that  from  any  and  all  causes  the  ap- 
pellee sustained  pecuniary  loss  to  the  amount  of  five  thou- 
sand dollars?  The  evidence  discloses  no  set  of  circumstances 
under  which  the  appellee  was  entitled  to  five  thousand  dollars 
as  compensatory  damages.  Did  the  jury  intend  to  allow  the 
appellee  exemplary  damages?  and  if  so,  upon  what  did  they 
base  their  verdict? 

Even  admitting  that  at  the  time  the  appellee  was  expelled 
from  defendant's  train  he  had  violated  no  reasonable  rule  of 
the  company,  —  that  he  did  not  intend  to  violate  any  such 
rule, —  and  then  wherein  was  he  damaged  to  the  amount 
awarded  him  by  the  jury?  There  is  nothing  in  the  evidence 
to  show  that  any  indignity  was  shown  the  appellee  in  eject- 
ing him  from  defendant's  cars,  further  than  to  use  force 
sufficient  to  effect  his  expulsion;  and  in  fact  it  is  shown  that 
the  force  used  in  putting  the  appellee  off  the  train  was  only 
BO  much  as  was  necessary  to  accomplish  that  purpose. 

The  circuit  court  charged  the  jury  upon  vindictive  damages 
as  follows:  "  Vindictive  damages  are  not  allowed,  unless  for 
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acts,  accompanied  with  maliciousness,  brought  home  to  the 
intent  of  the  company.  If  the  expulsion  be  committed  with 
willful  violence  or  wrong  on  the  part  of  the  conductor  as  to 
the  manner  of  putting  off  the  train  and  in  discharge  of  their 
duties,  then  exemplary  damages  may  be  given." 

Now,  where  is  there  any  "maliciousness"  shown  by  the 
evidence  which  was  "  brought  home  to  the  intent  of  the  com- 
pany"? None  such  is  shown,  and  this  being  the  case,  the 
verdict  was  contrary  to  the  charge  of  the  court. 

The  twelfth  charge  requested  by  defendant  was  as  follows: 
"  It  is  not  necessary  for  a  party  who  desires  to  test  the  right 
of  a  railroad  company  to  eject  him  from  its  cars  to  do  more 
than  to  express  his  dissent  to  such  ejection,  and  if  such  pas- 
senger resist  the  effort  to  eject  him,  and  receives  personal  in- 
jury occasioned  by  such  resistance,  and  no  more  force  was 
used  by  the  agent  of  the  company  in  expelling  such  passen- 
ger than  was  necessary  to  accomplish  such  expulsion,  the 
passenger  cannot  recover  against  such  railroad  company  for 
such  injuries  so  received." 

This  charge  was  given  as  requested,  and  we  think  the 
charge  was  proper;  and  this  being  the  case,  how  did  the  jury 
arrive  at  their  conclusion,  and  award  the  plaintiff  five  thou- 
sand dollars  damages?  The  testimony  shows  that  the  per- 
sonal injuries  received  by  the  plaintiff  in  consequence  of  such 
expulsion  were  but  slight,  and  it  tends  strongly  to  show  that 
such  injuries,  so  received  by  the  plaintiff,  were  inflicted  in 
consequence  of  his  resistance  to  the  officers  of  the  company, 
and  in  finding  as  they  did,  the  jury  found  contrary  to  the 
charge  of  the  court. 

The  court  refused  to  set  aside  the  verdict;  this  was  error. 

Reversed.  

Carriers  of  Passengers  —  Reasonableness  of  Rulks  —  When  a  Ques- 
tion FOR  THE  Court.  — Where  the  facts  are  undisputed,  the  reasonablenesa 
of  a  railroad  company's  rules  is  a  question  for  the  court:  Pittsburgh  etc  Ji'y 
Co.  V.  Lyon,  123  Pa.  St.  140;  10  Am.  St.  Rep.  517,  aud  note. 

Carriers  of  Passengers.  — They  may  make  and  enforce  rules,  but  they 
must  be  reasonable:  Memphis  etc.  B.  i?.  Co.  v.  Benson,  85  Tenn.  627;  4  Am. 
St.  Rep.  776,  and  note.  The  right  to  be  carried  by  a  carrier  of  passengers  is 
superior  to  rules  and  regulations  that  he  can  make,  and  is  not  affected  by 
them:  Day  v.  Owen,  5  Mich.  520;  72  Am.  Dec.  62.  See  also  note  to  Pittsburgh 
etc.  R'y  Co.  v.  Lyon,  10  Am.  St.  Rep.  517.  A  company's  rules  should  not  be 
obstructive  of  the  rights  and  convenience  of  passengers,  nor  enforced  in  an 
arbitrary  or  unreasonable  way:  BdUimore  etc.  R.  B.  Co.  v.  Carr,  71  Md.  135. 

Common  Carriers  —  Right  to  Discriminate. — A  railroad  company 
cannot  grant  to  one  line  of   hacks  exclusive   privilege  to  solicit  upon  its 
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gronnds,  as  such  a  grant  would  be  an  nnjnst  discrimination,  tending  to  de> 
feat  competition  and  create  a  monopoly:  Kalamagoo  etc  Co,  ▼.  SootvmOj  84' 
Mich.  194;  22  Am.  St.  Rep.  693,  and  extended  note. 

Common  Carriers  —  Expulsion  of  Passengers.  —  A  conductor  may- 
eject  a  drunken  and  disorderly  passenger  from  the  train  at  night,  and  be- 
tween stations,  if  he  does  not  leave  him  in  a  dangerous  place:  Louisville  etc 
R.  R.  Co.  V.  Logan,  88  Ky.  232;  21  Am.  St.  Rep.  332,  and  note;  HaU  v. 
South  Carolina  R.  R.  Co.,  28  S.  C.  261.  Under  special  statutes,  conductor* 
caunot  expel  passengers  at  other  places  than  at  regular  stations:  Baldunn  v. 
Grand  Trunk  Ky  Co.^  64  N.  H.  596;  Illinois  etc  R.  R.  Co.  v.  Latimer,  128 
III.  163. 

Excessive  Damages.  —  As  to  what  are  excessive  damages  and  what  not^ 
•ee  SL  Louia  etc  S'y  Co.  v.  Finley,  79  Tex.  8S. 
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Mandamus  —  Discbbtionart  Act.  —  Where  the  comptroller  of  state  is  in- 
vested with  the  legal  duty  of  approving  or  rejecting  the  official  bonda- 
of  county  officers,  his  approval  or  rejection  involves  the  exercise  of 
judgment  and  discretion,  and  will  not  be  controlled  by  mandamus,  ex- 
cept for  a  capricious,  arbitrary,  or  oppressive  exercise  thereof. 

Mandamus  will  Lib  to  Control  Discretionary  Acts  of  Officers  only 
when  the  exercise  of  discretion  is  assumed  in  regard  to  matters  not 
properly  within  it,  or  when  mistake  is  made  in  law  not  germane  to  the- 
discretion,  or  when  it  is  exercised  capriciously,  arbitrarily,  or  oppress- 
ively. 

Mandamus  will  not  Lie  to  Control  Discretionary  Acts  of  Officers 
for  wrong  decisions,  on  the  ground  that  wrong  reasons  are  given  there- 
for,  except  when  the  reasons  relate  to  matters  of  law  not  within  their 
discretion. 

M.  C.  Jordan,  for  the  relator. 

H.  H.  BucJcman  and  William  B.  Lamar,  attorney-general,  for 
the  respondent. 

Maxwell,  J.     This  is  an  original  proceeding  in  this  court. 

The  relator  avers  by  his  petition  for  mandamus  that  he  was 
elected  sheriflFof  Duval  County  at  the  general  state  election, 
November  6,  1888,  and  that,  with  a  view  to  qualify  for  the 
oflBce,  as  required  by  law,  on  the  succeeding  second  day  of 
January,  he  presented  to  the  county  commissioners  of  said 
county  a  bond  for  their  approval,  which,  he  alleges,  had  good 
and  sufficient  security.  When  presented,  A.  C.  Toll,  one  of 
the  sureties,  appeared  before  the  board  and  gave  written 
notice  that  he  desired  to  withdraw  from  the  bond,  whereupon 
relator  withdrew  the  bond,  but  afterwards,  on  January  5th,. 
again  presented  it  to  the  board  for  approval,  with  the  assent. 
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of  his  sureties,  but  the  board  rejected  it.     Then,  with  the 
consent  of  the  board,  he  again  withdrew  the  bond,  and  en- 
tered into  an  additional  bond,  with,  as  he  alleges,  good  and 
sufficient  security,  which  in  its  terms  was  made  a  part  of  the 
former  bond,  the  two  to  be  deemed  and  taken  together  as  his 
bond.     These,  with  the  assent  of  his  sureties,  were  once  more 
presented  on  the  same  day,  and  were  accepted  and  taken 
together  and  approved  by  the  board.     It  then  being  twelve 
o'clock,  noon,  he  immediately  telegraphed  the  comptroller 
that  his  bond  had  just  been  approved  by  the  board,  and  that 
as  no  train  would  run  the  great  distance  from  Jacksonville 
to  Tallahassee  till  next  morning,  it  would  be  impossible  for 
him  to  present  the  bond  for  approval  by  the  comptroller,  but 
that  it  would  be  forwarded  by  the  first  train.     Thereupon  he 
took  the  oath  of  office,  and  on  the  following  morning  sent 
the  bond,  his  oath  of  office,  and  his  letter  of  acceptance, 
together  with   the   commission   fee,  to  be  delivered   to   the 
proper  authorities  in  Tallahassee.     On  the  7th  of  January, 
his  attorney  presented  these  to  the  state  treasurer,  in  accord- 
ance with  instructions  previously  given  by  the  secretary  of 
€tate,  but  the  treasurer  declined  to  accept  the  same  until  the 
bond  had  been  accepted  and  approved  by  the  comptroller, 
whereupon  the  bond,  etc.,  were  presented  to  the  comptroller, 
when  divers  persons  from  the  county  of  Duval  appeared  and 
objected  to  his  approval  of  the  same,  on  the  ground  that  the 
conduct  of  Toll,  as  aforesaid,  operated  to  discharge  the  other 
sureties  from  the  bond,  and  render  it  void;  which  the  relator 
contended  was  not  the  effect  of  said  conduct,  at  the  same 
time  representing  that  all  the  sureties  had  full  knowledge  of 
Toll's  conduct,  and  had  assented  to  the  same,  and  had  au- 
thorized the  presentation  of  the  bond  by  the  relator  as  his 
and  their  bond.     To  avoid  the  suspicion  which  had  been 
cast  on  the  bond,  relator's  attorney  offered  to  procure  from 
the  sureties  a  written  statement,  of  as  high  nature  as  the 
bond  itself,  that  they  had  *'  full  knowledge  of  the  conduct  of 
Toll,  and  that  his  said  conduct  was  and  is  with  their  assent"; 
and  the  comptroller  acceding  to  his  request  to  that  end,  two 
instruments  of  writing,  signed  by  the  relator  and  his  sureties, 
under  seal,  were  procured   and   subsequently  presented,  in 
which  they  declare  and  affirm  that  they  are  still  bound  as 
obligors  on  the  bond,  regardless  of  the  conduct  of  Toll,  and 
said  conduct  is  with  their  full  knowledge  and  assent.     On 
further  consideration  of  the  matter,  the  comptroller  refused 
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his  approval  of  the  bond  of  relator,  assigning  his  reasons  a»^ 
follows:  "It  appears  that  one  Albert  C.  Toll,  whose  name  ia 
signed  to  the  bond  as  one  of  the  sureties,  formally  withdrew 
from  it  as  such  surety  before  it  was  accepted  by  the  board  of 
county  commissioners;  and  such  withdrawal,  in  my  opinion, 
affects  the  liability  of  the  other  sureties,  unless  it  is  shown 
that  at  the  time  of  such  withdrawal,  each  of  them  expressly 
assented  thereto.  There  is  nothing  on  the  bond,  nor  any- 
thing that  properly  belongs  to  or  can  be  considered  with  it^ 
that  shows  such  assent  on  their  part.  To  be  a  proper  bond 
for  approval,  it  must  be  complete  in  all  the  requirements 
within  sixty  days  after  the  election  of  the  officer.  Any  paper 
writing  by  the  sureties  renewing  their  obligation  on  the  bond,, 
and  signifying  their  assent  thereto  and  knowledge  of  such 
withdrawal,  at  a  period  subsequent  to  the  acceptance  of  the 
bond,  does  not  cure  the  defect.  No  obligation  made  nor  as- 
sent given  after  the  time  allowed  for  completing  the  bond 
can  be  considered,  when  the  time  for  making  it  is  limited  by 
law.  Being  satisfied,  from  a  careful  examination  of  all  the 
papers  and  facts  submitted,  and  from  the  legal  advice  I  have 
received,  that  at  the  expiration  of  sixty  days  limited  by  the 
constitution  for  county  officers  to  give  bond  and  qualify,  the 
mstrument  under  consideration  was  such  as  to  raise  serious 
doubt  as  to  whether  a  recovery  could  be  had  upon  it  in  the 
event  of  a  suit,  I  feel  compelled  to  hold  that  it  is  not  such 
a  *  legal,  sufficient,  and  proper '  bond  as  to  justify  my  ap- 
proval." 

The  relator  avers  that  the  bond  was  a  "  good,  sufficient, 
legal,  and  proper  bond,"  and  that  the  comptroller  had  decided 
that  it  was  filed  with  him  within  the  time  limited  by  law  for 
the  qualification  of  relator  for  said  office. 

The  return  of  the  comptroller  is,  that  the  facts  recited  do 
not  entitle  the  relator  to  a  mandamus  against  him,  and  ex- 
cluding the  sufficiency  of  the  bonds,  he  admits  all  the  facts, 
except  the  allegations  that  he  had  decided  that  the  bond  was 
filed  with  him  within  the  time  limited  by  law  for  the  qualifi- 
cation of  relator  as  sherifi"  of  Duval  County. 

To  the  return  the  relator  demurred,  partly  as  to  matter 
of  form;  which  it  is  not  necessary  to  consider,  but  mainly 
because  it  does  not  show  sufficient  legal  cause  for  refusing 
obedience  to  the  alternative  writ. 

The  matter  to  be  determined  is  whether,  under  the  fact» 
of  the  case,  mandamus  will  properly  lie.     The  constitutioa 
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provides  that  a  sheriff  shall  be  elected  in  each  county  of  the 
state,  and  in  section  7,  article  8,  that  "all  county  officers 
....  shall,  before  entering  upon  the  duties  of  their  respect- 
ive offices,  be  commissioned  by  the  governor;  but  no  such 
commission  shall  issue  to  any  such  officer  until  he  shall  have 
filed  with  the  secretary  of  state  a  good  and  sufficient  bond,  in 
such  sum  and  upon  such  conditions  as  the  legislature  shall  by 
law  prescribe,  approved  by  the  county  commissioners  of  the 
county  in  which  such  officer  resides,  and  by  the  comptroller. 
....  If  any  person  elected  or  appointed  to  any  county  office 
shall  fail  to  give  bond  and  qualify  within  sixty  days  after  his 
election,  the  said  office  shall  become  vacant."  The  legisla- 
tive enactment  as  to  those  offices  directs  that  the  bond  shall 
have  not  less  than  two  sureties,  and  shall  be  given  to  the  gov- 
ernor and  his  successors  in  office;  and  as  to  sheriff,  "  that 
the  sheriff  of  each  county  shall  give  bond  in  a  sum  to  be  fixed 
by  the  board  of  county  commissioners  of  his  county,  which 
shall  not  be  less  than  two  thousand  dollars  nor  more  than  ten 
thousand  dollars":  Acts  1887,  c.  3724,  sec.  4. 

No  objection  is  made  to  the  bond  for  defect  in  any  of  these 
requisites,  except  such  as  appear  in  the  reasons  given  by  the 
comptroller  for  refusing  to  approve  it. 

Whether  we  can  review  those  reasons  and  put  the  comp- 
troller to  further  action  if  we  find  them  insufficient  is  the  first 
question  to  be  considered. 

The  approval  of  a  bond  by  the  comptroller  necessarily  in- 
volves the  exercise  of  judgment  and  discretion.  It  is  not  a 
ministerial  duty  of  such  sort  that  he  can  perform  it  by  sim- 
ply receiving  the  bond  and  indorsing  his  approval  thereon. 
He  must  decide  whether  it  is  in  form,  whether  the  penalty 
and  condition  are  such  as  the  law  requires,  and  whether  the 
sureties  are  sufficient,  and  if  there  is  a  question  as  to  its 
legality,  he  must  decide  that.  The  constitution  does  not  ex- 
press what  is  included  in  "  approved  ....  by  the  comp- 
troller," but  the  legislature,  in  its  act  above  cited,  amplifies, 
though  really  meaning  no  more.  In  section  10  of  the  act  is 
this:  "Every  such  bond  shall  be  approved  by  the  board  of 
county  commissioners  and  by  the  comptroller,  when  they  and 
he  are  satisfied  in  their  judgment  that  the  same  is  legal,  suffi- 
cient, and  proper  to  be  approved."  He  must  exercise  his 
judgment  to  satisfy  himself,  among  other  things,  that  the 
bond  is  a  "legal"  one,  and  having  come  to  the  conclusion  in 
this  case  that  it  was  not,  this  court  is  asked  to  pronounce  that 
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conclusion  wrong,  and  to  compel  him  to  act  upon  our  judg- 
ment. 

The  rule  long  established,  and  governing  this  state,  is  thus 
given  by  Mr.  High:  "In  all  matters  requiring  the  exercise  of 
oflScial  judgment,  or  resting  in  the  sound  discretion  of  the 
person  to  whom  a  duty  is  confided  by  law,  mandamus  will  not 
lie,  either  to  control  the  exercise  of  that  discretion  or  to  de- 
termine upon  the  decision  which  shall  be  finally  given.  And 
wherever  public  ofiicers  are  vested  with  powers  of  a  discre- 
tionary nature  as  to  the  performance  of  any  official  duty,  or 
in  reaching  a  given  result  of  official  action  they  are  required 
to  exercise  any  degree  of  judgment,  while  it  is  proper  by  man- 
damus to  set  them  in  motion  and  to  require  their  action  upon 
the  matters  officially  intrusted  to  their  judgment  and  discre- 
tion, the  courts  will  in  no  manner  interfere  with  the  exercise 
of  their  discretion,  nor  attempt  by  mandamus  to  control  or 
dictate  the  judgment  to  be  given  ":  High  on  Extraordinary 
Legal  Remedies,  sec.  42.  See  Towle  v.  State,  3  Fla.  202;  State 
ex  rel.  v.  Van  Ness,  15  Fla.  317;  McWhorter  v.  Pensacola  etc. 
R  R.  Co.,  24  Fla.  417;  12  Am.  St.  Rep.  220. 

While  the  rule  is  admitted  by  relator's  counsel,  he  claims 
that  there  are  exceptions  to  it;  but  the  authority  he  quotes 
says:  "  Perhaps  the  exceptions  are  more  apparent  than 
real,  and  involve  only  cases  where  the  discretion  required  to 
be  exercised,  while  to  some  extent  involving  the  examination 
of  questions  of  fact  and  the  drawing  of  conclusions  therefrom, 
is  regarded  as  ministerial  rather  than  judicial":  Note  to 
Weeden  v.  Town  Council  of  Richmond,  98  Am.  Dec.  375.  The 
purport  of  this  may  be  better  understood  when  the  author, 
instancing  a  case  where  the  law  confers  a  right  upon  a  per- 
son on  performing  certain  acts,  and  designates  another  per- 
son or  some  tribunal  to  concede  the  right  or  issue  evidence  of 
it,  when  shown  that  the  acts  were  done,  proceeds  to  say  that 
if  the  examining  person  or  tribunal  should  "  capriciously  de- 
termine that  the  acts  have  not  been  performed"  and  there 
is  no  appeal,  the  court  should  "  compel  the  requisite  action  by 
mandamus."  This  is  scarcely  difierent  from  the  rule  that 
where  the  thing  to  be  done  is  merely  ministerial,  if  the  party 
whose  duty  it  is  to  do  it  refuses,  the  court  will  compel  him  to 
act,  —  a  capricious  determination  being  equivalent  to  a  re- 
fusal to  act.  The  case  of  State  v.  Lafayette  County  Court,  41 
Mo.  221,  was  one  where  the  court  evidently  applied  mandamus 
because  the  action  of  the  county  court  in  refusing  to  approve 


Jan.  1889.]  State  v.  Barnes.  521 

a  sheriff's  bond  was  deemed  "capricious,"  if  not  "arbitrary  or 
oppressive."  The  case  of  Stockton  etc.  Railroad  Co.  v.  Stockton^ 
51  Cal.  328,  was  one  where  the  writ  was  granted  because,  in 
the  view  of  the  court,  "if  an  official  duty  is  to  be  performed 
on  the  happening  of  an  event,  the  officer  cannot  arbitrarily  or 
capriciously  refuse  to  perform  it  after  the  event  has  happened, 
on  the  plea  that  he  is  not  satisfied  that  it  has  happened."  Where 
the  court,  in  Virginia  v.  Rives,  100  U.  S.  313,  says  that  "man- 
damus does  not  lie  to  control  judicial  discretion,  except  where 
the  discretion  has  been  abused,"  it  does  not  state  what  would 
-constitute  an  abuse;  but  what  is  usually  meant  must  have 
been  intended,  —  the  exercise  of  discretion  capriciously,  arbi- 
trarily, or  oppressively,  and  not  any  impartial  and  delib- 
■erate  exercise  of  it,  wrong  only  from  resulting  in  erroneous 
judgment.  If  the  discretion  in  cases  like  this  can  be  con- 
trolled at  all,  obviously  the  control  must  be  for  reasons  like 
those  that  give  control  of  judicial  discretion,  the  discretion  in 
a  ministerial  officer  being  gwasi  judicial. 

Other  cases  cited  to  this  point  by  the  counsel  for  relator 
—  Rex  v.  Justices  etc.^  1  W.  Black.  606,  Dawson  v.  Thruston,  2 
Hen.  &  M,  132,  Delaney  v.  Goddin,  12  Gratt.  266,  Randolph 
V.  Stalnaker,  13  Gratt.  523  —  were  cases  in  which  the  duties  to 
be  performed  were  merely  ministerial  and  without  discretion 
as  to  the  matter  on  which  action  was  taken  in  refusing  to  per- 
form the  duty,  and  on  that  account  falling  under  the  ordinary 
rule  which  authorizes  mandamus  against  a  ministerial  officer 
not  vested  with  discretion,  to  compel  him,  in  case  of  refusal, 
to  perform  the  act  enjoined  by  law. 

One  of  these  cases,  Dawson  v.  Thruston,  2  Hen.  &  M.  132, 
will  illustrate  the  reason  for  granting  mandamus  when  the 
matter  on  which  action  is  taken  in  refusing  to  perform  a  duty 
is  not  involved  in  the  duty.  Under  a  statute  of  Virginia  it 
was  made  the  duty  of  the  county  justices  to  admit  deeds  to 
record.  Objection  was  made  to  the  record  of  a  deed  offered 
by  Dawson,  on  the  ground  that  his  authority  as  trustee,  to 
make  it  and  dispose  of  the  property,  had  ceased  on  the  death 
of  the  party  who  created  the  trust.  Without  giving  particu- 
lars, there  was  a  question  whether  the  deed  could  be  opera- 
tive for  the  purpose  for  which  it  was  made,  and  the  justices 
to  whom  it  was  presented  for  record,  acting  upon  the  fact  that 
an  injunction  had  been  granted  against  Dawson  to  restrain 
him  from  making  any  disposition  of  the  property,  under  the 
deed  of  trust,  and  thinking  Dawson's  deed  could  not  be  op- 
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erative,  for  that  reason  refused  to  admit  it  to  record.  Hi» 
application  to  another  court  for  a  peremptory  mandamus 
against  the  justices,  to  compel  them  to  admit  his  deed  to 
record,  was  denied;  but  on  appeal  the  supreme  court  directed 
that  the  writ  be  awarded,  holding  that  the  duties  of  the  jus- 
tices, as  to  that  matter,  were  "  merely  ministerial  to  the  proof 
and  recording  of  the  deed,"  and  that  "  the  contents  of  the 
deed  ....  are  not  a  subject  for  their  inquiry,  much  less  the 
operation  and  effect  of  it."  In  other  words,  when  the  duty  is 
ministerial  only,  the  officer  should  not  step  outside  of  that  to 
exercise  his  discretion  on  something  not  pertaining  to  the 
duty,  though  affected  by  its  performance,  but  should  proceed, 
irrespective  of  the  outside  matter,  to  perform  the  duty,  else 
mandamus  will  compel  him  to  do  so.  The  other  cases  are  to 
the  same  effect,  and  none  of  them  furnish  exceptions. to  the 
general  rule  which  forbids  courts  to  assume  control  of  official 
discretion  in  its  nature  judicial  or  gttasi  judicial. 

A  further  contention  for  the  relator  is,  that  mandamus  is 
the  "proper  remedy  for  compelling  the  approval  of  official 
bonds,  where  it  appears  that  the  officer  or  the  court  invested 
with  discretionary  authority  has  acted  mistakenly  or  unwisely 
by  the  reason  given  for  refusing  to  approve,  and  which  thus 
resolves  itself  into  a  question  of  law."  This,  as  we  under- 
stand it,  is  entirely  subversive  of  the  rule  itself.  If  official 
discretion  cannot  be  controlled  or  overriden  by  mandamus  ex- 
cept for  abuse  of  it,  what  matters  it  in  any  given  case  that 
the  discretion  has  been  guided  by  a  mistaken  reason?  The 
prohibition  to  interfere  does  not  lose  its  force  because  a  wrong 
reason  has  led  to  a  wrong  conclusion.  The  books  abound  in 
cases  where  the  courts  refuse  mandamus  notwithstanding  the 
mistake  or  error  of  the  officer  whose  discretion  is  sought  to  be 
controlled,  and  it  would  be  an  anomaly  to  hold  that  refusal 
is  proper  where  only  a  wrong  conclusion  is  reached  without 
giving  the  reason  for  it,  but  not  proper  if  the  reason  be  given 
and  it  is  found  not  a  good  one. 

Looking  to  the  authorities  quoted  to  sustain  the  contention 
for  relator,  the  first  —  State  v.  Lafayette  County  Court,  41  Mo. 
221  —  must  be  discarded,  because  the  writ  was  granted  there 
to  relieve  against  abuse  of  discretion.  Nelson  v.  Edwards,  55 
Tex.  389,  was  a  case  in  which  the  court  said  that  if  the  bond 
ofifered  by  Edwards  was  rejected  by  the  commissioners  to  ap- 
prove, because,  in  their  opinion,  Nelson  was  entitled  to  the 
office,  mandamus  would  lie,  —  evidently  because  the  commis- 
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sioners  went  outside  of  their  discretion  in  at  all  considering 
the  controversy  between  the  parties  as  to  which  of  the  two 
was  entitled  to  the  office.  Gulick  v.  New,  14  Ind.  93,  77  Am. 
Dec.  49,  was  a  case  where  the  clerk  whose  duty  it  was  to  ap- 
prove sheriffs'  bonds  refused,  because  another  was  in  the  office 
claiming  title  to  it.  Like  the  last  case,  the  discretion  exer- 
cised extended  to  a  question  of  contested  title  to  office,  and 
the  court  held  that  mandamus  was  proper,  as  a  prima  facie 
showing  of  title  was  sufficient  to  entitle  the  applicant  to  ap- 
proval of  his  bond,  —  otherwise  sufficient.  Case  of  Pricketty 
20  N.  J.  L.  134,  was  another  similar  case  of  disputed  title  to- 
office,  as  was  also  the  case  of  Beck  v.  Jackson,  43  Mo.  117. 
Daniels  v.  Miller,  8  Col.  542,  was  a  case  where  the  clerk  re- 
fused to  approve  an  appeal  bond  because  the  court  held  that 
appeal  did  not  lie.  The  supreme  court,  holding  that  the  law 
did  not  allow  appeal  in  the  case,  ordered  mandamus.  State 
ex  rel.  v.  Lewis,  10  Ohio  St,  128,  was  a  case  where  the  officers^ 
to  approve  sheriff's  bond  refused  because,  in  their  opinion^ 
the  bond  was  not  presented  within  the  time  for  approval  re- 
quired by  law.  The  court,  holding  that  the  commissioners 
mistook  the  law  as  to  the  time  for  presenting  bonds,  granted 
mandamus.  Mobile  Mut.  Ins.  Co.  v.  Cleveland,  76  Ala.  321,  wa& 
a  case  where  the  clerk  refused  to  approve  an  attachment  bond 
because  the  sureties  were  non-residents  of  the  county.  The 
law  of  the  state  not  requiring  sureties  to  be  residents  of  the 
county,  the  court,  to  relieve  against  the  mistake  of  the  clerk,, 
granted  mandamus. 

The  last  two  cases  resting  on  mistake  of  law,  it  is  important 
to  observe  that  it  was  law  not  connected  with  the  sufficiency 
of  the  bond,  as  to  its  form,  legality,  and  sureties,  and  there- 
fore law  outside  of  the  discretion  given  for  the  approval  of 
bonds.  The  use  of  mandamus  in  such  cases  does  not  conflict 
with  the  general  rule.  And  in  regard  to  all  these  cases,  it 
will  be  seen  that  what  appears  to  be  a  departure  from  the 
rule  is  not  so  in  fact.  They  only  check  the  exercise  of  discre- 
tion when  assumed  in  regard  to  matters  not  properly  within 
itj  or  when  mistake  is  made  in  law  not  germane  to  the  discre- 
tion. 

It  remains  to  adjust  the  present  case  to  our  view  of  the  law 
as  herein  expressed. 

It  cannot  be  said  that  the  respondent,  in  refusing  to  ap- 
prove relator's  bond,  acted  capriciously  or  arbitrarily.  It  ap- 
pears from  the  petition  itself  that  he  was  indulgent  to  relator^ 
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giving  his  counsel,  when  asked,  time  and  opportunity  to  pre- 
sent the  case  in  its  fullest  merits,  and  even  to  fortify  it  by 
euppleraental  papers.  And  respondent,  in  his  return,  states 
that  he  had  legal  advice  to  aid  him  in  his  decision;  so  there 
is  every  indication  that  he  exercised  his  discretion  with  due 
•deliberation  and  in  good  conscience,  and  there  is  no  sugges- 
tion that  he  did  not.  It  is  not  a  case,  then,  in  which  it  can 
be  justly  claimed  that  the  law  authorizes  mandamus  because 
of  capricious  or  arbitrary  action. 

Nor  is  it  a  case  calling  for  mandamus  because  respondent 
went  out  of  the  way  to  exercise  his  discretion  on  any  question 
not  properly  within  it,  or  because  he  gave  a  reason,  if  a  wrong 
one,  for  his  decision,  on  a  question  to  which  his  discretion  did 
not  properly  reach.  In  either  case,  we  have  seen  that  man- 
damus has  been  allowed.  But  it  should  not  be  here,  because 
the  discretion  was  exercised,  and  the  reason  for  the  decision 
given,  on  questions  which  were  of  the  very  essence  of  the 
sufficiency  of  the  bond.  Was  it,  after  the  action  of  Toll  in 
withdrawing  from  it  as  surety,  a  legal  bond?  That  was  one 
of  the  questions,  and  certainly  one  of  vital  importance,  on 
which  it  was  his  duty  to  pass  judgment.  Another  was,  Did 
the  assent  of  relator  and  his  sureties  to  the  withdrawal  of 
Toll,  and  their  reaffirmance,  by  subsequent  papers,  of  their 
-obligation  on  the  bond,  notwithstanding  his  withdrawal,  re- 
store its  validity,  if  that  had  been  lost?  The  latter  question 
Tvas  one  addressed  to  his  judgment,  when  he  had  concluded 
in  his  mind  that,  as  the  matter  previously  stood,  the  bond 
had  become  invalidated;  and  it  was  his  duty  to  decide  this 
also. 

Here,  then,  we  have  questions  to  be  determined,  undoubtedly 
and  necessarily  within  his  discretion.  He  could  not  approve 
or  disapprove  the  bond,  one  or  the  other  of  which  the  law 
made  it  his  duty  to  do,  without  determining  those  questions. 
The  distinction  between  this  and  the  cases  referred  to  is,  that 
in  those  there  could  have  been  approval  or  disapproval  of  the 
sufficiency  of  the  bond  without  considering  the  questions  on 
which  the  refusal  to  approve  was  based,  while  in  this,  as  we 
have  said,  this  could  not  have  been  done.  It  seems  to  us  that 
in  such  a  case  we  are  bound  by  the  rule  that  the  discretionary 
action  of  officers  must  be  left  free  from  control,  unless  there 
has  been  abuse  of  discretion. 

It  results  from  the  foregoing  conclusions  that  it  is  unneces- 
sary to  consider  whether  or  not  the  respondent  was  mistakea 
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• 
in  his  decision  on  the  legality  of  the  bond,  for  even  if  wrong,. 

it  cannot  be  rectified  by  mandamus.  Nor  is  it  necessary  to- 
consider  other  questions  presented  and  argued,  as,  for  the  rea- 
sons indicated  above,  the  alternative  writ,  to  which  the  de- 
murrer reaches  back,  does  not  disclose  a  case  within  this 
remedy.  The  judgment  will  be,  that  the  alternative  writ  be 
quashed,  and  that  the  relator  pay  the  costs  of  this  proceeding: 
High  on  Extraordinary  Legal  Remedies,  sec.  526. 

Mandamus  —  Disorbtionary  Act  of  Officer.  —  Mandamus  will  lie  to 
compel  au  auditor  to  perform  a  discretionary  act  only  when  he  has  been, 
guilty  of  a  manifest  abuse  of  discretion:  Wood  v.  Sirother,  76  Cal.  545;  9  Am. 
St.  Rep.  249,  and  note.  Mandamus  will  not  lie  to  review  the  act  of  an  offi- 
cer, when  the  duty  he  is  called  upon  to  perform  requires  the  exercise  of  an 
act  of  judgment  on  his  part:  Sansom  v.  Mercer,  68  Tex.  488;  2  Am.  St.  Rep. 
505,  and  note.  Mandamus  will  not  issue  to  compel  a  state  auditor  to  certify 
municipal  bonds,  until  a  strict  compliance  with  the  statute  is  shown:  State  t. 
Bahcock,  25  Neb.  500.  Mandamus  will  not  issue  to  compel  a  state  auditor 
to  issue  a  certificate  of  indebtedness,  where  there  are  claims  to  the  certificate 
adverse  to  those  of  the  plaintiflF:  Livingston  v.  McCarthy,  41  Kan.  20.  Man~ 
damns  will  not  lie  to  compel  a  state  auditor  to  issue  a  warrant  in  any  larger 
sum  than  that  allowed  by  the  board  of  examiners:  County  of  Lyon  v.  Hallock, 
20  Nev.  326.  A  state  comptroller  will  not  be  compelled  by  mandamus  to- 
issue  his  warrant  upon  the  treasury  for  a  bill  of  costs  in  a  felony  case,  certi- 
fied upon  a  void  judgment  against  the  state:  Morgan  v.  Pickard,  86  Tenn. 
208.  The  discretion  of  the  superintendent  of  insurance,  in  granting,  refus- 
ing, or  revoking  licenses  to  insurance  companies,  cannot  be  controlled  by- 
mandamui:  Dvoelling- House  etc  Ins.  Co.  v.  Wilder,  40  Kan.  561. 
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Cbiminal  Law  —  Preliminary  Examination — Neglect  to  Inform  A(v 
CU3ED  OF  HIS  Leoal  Rights.  — It  is  the  duty  of  a  justice  of  the  peace 
presiding  at  the  preliminary  examination  of  a  person  charged  with 
crime  to  caution  the  latter  that  statements  or  confessions  there  made 
by  him  may  be  used  against  him,  and  to  inform  him  of  his  legal  rights 
in  the  premises.  Unless  he  is  so  cautioned  and  informed,  a  confession 
made  by  him  at  that  time  is  not  admissible  in  evidence  on  his  subse- 
quent trial. 

Chimin AL  Law —  Admissibility  of  Confessions.  —  Before  the  confessions' 
of  one  charged  with  crime  are  admissible  in  evidence  against  him,  it 
must  be  shown  that  such  confessions  were  freely  and  voluntarily  made, 
and  when  admitted,  they  should  be  acted  upon  by  the  court  and  jury 
with  great  caution. 

Criminal  Law  —  Confessions  —  Presumption. — When  the  confession  of 
an  accused  has,  in  the  first  instance,  been  made  nnder  illegal  infiuences, 
inch  infiuences  will  be  presumed  to  continue  and  color  all  ■absequent' 
confessions,  unless  the  contrary  is  clearly  shown. 
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Criminal  Law  —  Confession  as  Evidence.  —  A  confession  made  by  an 
accused  at  his  preliminary  examination  without  being  informed  of  his 
legal  rights,  or  the  aid  of  counsel,  and  in  the  presence  of  those  to  whom 
he  had  confessed  the  day  previous  under  threats  and  fear  of  hia  life, 
is  not  admissible  in  evidence  on  bis  trial,  in  the  absence  of  proof  clearly 
showing  that  the  second  confession  was  not  made  under  the  influences 
inducing  the  first. 

Criminal  Law  —  Evidence  must  Follow  Allegations.  — When  a  person 
is  put  on  trial,  he  is  entitled  to  a  plain  statement  of  the  offense  with 
which  he  is  charged,  and  the  evidence  must  be  confined  to  that  offense. 

0.  T.  Green  f  for  the  plaintiff  in  error. 

William  B.  Lamar,  attorney-general,  for  the  state. 

Mitchell,  J.  The  plaintiff  in  error  was  jointly  indicted 
with  Paul  Barco  and  Holmes  Jacobs  for  the  murder  of  Henry 
B.  Hammond,  and  the  case  was  tried  at  a  special  term  of  the 
circuit  court  of  Marion  County,  in  the  month  of  January,  1889. 
A  severance  was  granted,  and  the  plaintiff  in  error  alone  was 
tried. 

The  issues  were  submitted  to  a  jury,  who  convicted  Coffee 
of  murder  in  the  first  degree,  and  the  sentence  of  death  was 
passed  upon  him,  and  he  now  brings  his  case  before  this  court 
on  a  writ  of  error,  and  assigns  the  following  errors:  — 

1.  The  court  erred  in  allowing  the  confession  of  the  plain- 
tiff in  error  —  made  at  Martel,  Florida  —  to  go  to  the  jury 
against  the  objection  of  the  plaintiff  in  error,  it  being  evident 
that  said  confession  was  not  voluntary,  having  been  induced 
by  fear  or  the  hope  of  favor. 

2.  The  court  erred  in  overruling  the  motion  of  the  plaintiff 
in  error  to  exclude  the  confessions  of  the  plaintiff  in  error 
from  the  jury,  it  being  evident  it  was  not  voluntary,  and  there 
being  no  evidence  to  remove  the  presumption  that  the  influ- 
ences inducing  the  first  two  confessions  continued. 

3.  The  court  erred  in  overruling  the  plaintiff  in  error's  mo- 
tion for  a  new  trial.  The  first,  second,  third,  fourth,  fifth, 
sixth,  seventh,  eighth,  and  ninth  grounds  in  said  motion  are 
not  insisted  on. 

The  evidence  set  up  in  the  transcript  of  the  record  tends  to 
show  that  on  the  thirteenth  day  of  June,  1888,  a  difiiculty  oc- 
curred between  the  plaintiff  in  error.  Coffee,  and  Henry  B. 
Hammond,  at  Cotton  Plant,  in  Marion  County.  The  diSB- 
3ulty  occurred  about  a  small  sum  of  money  which  Coffee 
claimed  Hammond  owed  him.  Coffee  demanded  the  amount 
of  Hammond,  who  refused  to  pay  it,  saying  that  he  was  en- 
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titled  to  a  credit  of  thirty  cents;  angry  words  ensued,  each 
of  the  parties  cursing  the  other,  when  they  clinched  and  fell 
upon  the  ground,  when  Coffee  struck  Hammond  several  times 
with  the  handle  or  staff  of  a  buggy  whip;  some  other  party 
interfered,  and  the  parties  engaged  in  the  fight  were  sepa- 
rated, and  Hammond,  who  was  on  the  bottom  in  the  fight, 
after  getting  up,  seized  a  piece  of  board,  when  Coffee  hurriedly 
left,  going  in  the  direction  of  his  home,  saying  at  the  time, 
either  that  he  had  given  Hammond  h — 1,  or  that  he  would 
give  him  h — 1;  that  Hammond  was  at  the  time  clerking  for 
one  Fant,  at  Cotton  Plant,  and  that  he  slept  in  a  back  room 
of  the  store  where  he  was  clerking;  that  some  time  from  one 
to  three  o'clock  on  the  morning  after  the  difficulty  between 
Coffee  and  Hammond,  Fant's  store  was  discovered  to  be  on 
fire;  that  it  had  nearly  burned  down  at  daylight,  when  the 
first  persons  visited  the  place;  that  there  were  in  the  ruins  of 
tlie  store  —  the  back  part,  or  shed  room,  where  Hammond 
slept — the  charred  remains  of  a  human  being,  so  disfigured 
that  none  of  the  witnesses  were  able  to  recognize  them;  the 
skull  was  whole  with  the  exception  of  a  hole  in  the  front, 
which  one  of  the  witnesses  says  was  burned;  some  ten  feet 
from  where  the  remains  were  found,  in  searching  in  the  fire, 
some  one  found  the  watch  and  chain  usually  worn  by  Ham- 
mond, both  of  which  were  smoked  and  the  watch  partly 
melted,  the  hands  of  which  showed  that  it  ceased  to  run  at 
three  o'clock;  that  owing  to  the  difficulty  between  Coffee 
and  Hammond  on  the  previous  day,  suspicion  attached  to 
Coffee,  and  parties  set  out  to  arrest  him,  and  they  found  him 
concealed  in  the  loft  of  a  house;  he  was  arrested  and  carried 
to  Cotton  Plant,  where  the  store  was  burned,  and  where  there 
was  an  inquest  being  held  by  the  coroner  and  jury  over  the 
remains  found  at  the  store.  The  inquest  was  not  closed  that 
day,  but  adjourned  to  the  next,  and  the  prisoner  was  kept 
under  guard.  The  inquest  convened  at  about  eight  o'clock 
the  next  morning,  and  proceeded  with  the  investigation,  and 
-during  the  time  the  investigation  was  going  on,  the  guard 
(four  men)  who  had  the  prisoner  in  charge  put  a  rope  with  a 
slip-noose  around  his  neck  and  carried  him  to  the  woods, 
about  one  fourth  of  a  mile  from  where  the  inquest  was  being 
held,  when  they  threw  the  other  end  of  the  rope  which  was 
around  the  neck  of  the  prisoner  over  a  limb,  and  told  him, 
the  prisoner,  to  tell  what  he  knew  about  the  crime  with  which 
he  was  charged.     He  said  he  knew  nothing,  when  the  guard 
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tightened  on  the  rope,  and  then  asked  the  prisoner  if  he  would 
tell  what  he  knew  about  the  killingof  Hammond  and  the  burn- 
ing of  the  store;  but  he  again  said  that  he  knew  nothing,  when 
the  rope  was  again  tightened,  and  the  prisoner  then  said  if 
they  would  give  him  two  minutes  he  would  tell  all  that  h& 
knew  about  it.  The  guard  told  him  to  tell  the  truth  and  ta 
stick  to  it;  that  he  had  to  stick  to  what  he  then  said;  and  that 
he  had  to  stick  to  it  in  court,  which  the  prisoner  promised  to- 
do.  There  was  also  some  evidence  tending  to  show  that  there 
were  threats  made  by  the  guard,  all  of  whom  were  armed 
with  Winchester  rifles  or  double-barreled  shotguns,  that  if 
the  prisoner  did  not  tell  the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth,  and  stick  to  it,  he  would  be  killed;  that 
after  the  prisoner  agreed  to  confess,  the  guard  carried  him 
back  to  where  the  inquisition  was  being  held,  and  informed 
the  jury,  or  the  magistrate,  who  was  acting  as  coroner,  that 
the  prisoner  was  ready  to  confess;  that  the  prisoner  looked 
like  he  had  passed  a  sleepless  night;  that  the  jury  took  a  re- 
cess for  the  purpose  of  allowing  the  prisoner  time  to  reflect 
and  to  take  some  refreshments;  that  after  partaking  of  water- 
melons as  refreshments,  the  prisoner  was  taken  before  the 
jury,  and  then  and  there  made  his  statement,  confessing  his 
complicity  in  the  killing  of  Hammond  and  the  burning  of 
Fant's  store;  that  there  was  great  excitement  among  the  large 
crowd  of  people  who  had  assembled  at  the  place  at  the  time; 
that  a  gun  had  been  fired  by  a  party,  who  shot  himself  through 
his  toe,  and  that  there  had  been  talk  of  lynching  the  perpe- 
trators of  the  supposed  murder;  that  in  this  first  confession 
the  prisoner  stated  that  McCullough  had  killed  Hammond, 
and  that  he  and  Bostock  were  present  aiding  and  assisting  Mc- 
Cullough. After  this  statement,  the  inquest  was  adjourned 
for  the  purpose  of  giving  time  to  arrest  Bostick  and  McCul- 
lough; that  they  were  arrested,  and  the  coroner's  jury  being 
assembled,  the  prisoner  was  required  to  repeat  his  statement 
in  the  presence  of  Bostock  and  McCullough,  which  he  did  re- 
peat; that  on  the  night  of  the  second  day  of  the  proceed- 
ings, the  defendant,  with  the  other  parties  whom  he  had 
implicated  in  his  confession,  Bostock  and  McCullough,  were 
taken  to  jail  at  Ocala,  and  that  on  the  following  day  the  pris- 
oners were  taken  to  Martel,  about  three  and  a  half  miles  from 
Cotton  Plant,  where  the  coroner's  inquest  was  held,  for  a  pre- 
liminary hearing. before  H.  H.  Hudgens,  a  justice  of  the  peace,, 
and  who  had  acted  as  coroner  at  the  inquest;  that  before  hi»^ 
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made  his  confession  at  Martel  the  prisoner  was  cautioned  by 
Mr.  Long  that  any  statement  he  made  would  be  used  against 
him;  and  that  he,  the  prisoner,  was  assured  by  Mr.  Long  and 
Mr.  Harrison  that  he  would  be  protected  in  any  statement  he 
might  make;  that  the  law  and  the  citizens  would  protect  him; 
that  he,  Harrison,  relied  upon  his  influence  in  the  commu- 
nity to  protect  the  prisoner,  but  he  admitted  on  cross  that  he 
could  not  protect  him;  that  the  prisoner  was  not  represented 
by  counsel  at  either  Cotton  Plant  or  Martel;  that  two  of  the 
guards  who  had  extorted  the  confession  from  the  prisoner  at 
Cotton  Plant  were  present  when  he  made  his  confession  at 
Martel;  that  Hudgens,  justice  of  the  peace,  who  acted  as  cor- 
oner at  Cotton  Plant,  and  who  held  the  preliminary  examina- 
tion at  Martel,  never  at  any  time  cautioned  the  prisoner  that 
any  confession  or  statement  he  might  make  would  be  used 
against  hitn,  nor  did  he  in  any  manner  inform  the  prisoner  of 
his  rights  in  the  premises,  or  afford  the  prisoner  any  protec- 
tion whatever,  or  offer  to  afford  him  such  protection. 

There  was  much  more  evidence  in  the  case,  but  the  forego- 
ing is  the  substance  of  the  whole,  and  it  is  not  in  any  material 
point  changed  by  any  other  part  thereof,  and  it  is  sufficient, 
we  think,  to  give  a  clear  idea  of  the  facts  of  the  case. 

At  the  trial  of  the  cause,  the  state  offered  in  evidence  the 
several  confessions  made  by  the  plaintiff  in  error,  to  the 
introduction  of  which  plaintiff  in  error  objected;  the  court 
admitted  in  evidence  the  confessions  made  at  Martel,  but 
excluded  those  made  at  Cotton  Plant,  to  which  the  plaintiff 
in  error  duly  excepted. 

The  following  is  the  confession  admitted  in  evidence,  upon 
the  evidence  of  H.  W.  Long,  a  witness  for  the  state,  and  who 
had  assisted  in  conducting  the  case  against  the  prisoner  at 
both  the  coroner's  inquest  and  the  preliminary  examination, 
which  evidence  is  corroborated  by  other  witnesses:  "  The 
defendant,  in  substance,  stated  at  Martel  that  after  the 
difficulty  between  him  and  Hammond,  which  occurred  at 
Cotton  Plant,  near  Mr.  Mann's  store,  that  he  left  for  his  home, 
and  stopped  where  two  men  by  the  name  of  McCullough  and 
Bostock  were  drawing  boards;  that  he  communicated  to  them 
thedifficultyhehadhad  with  Hammond.  One  of  them,  I  think 
McCullough,  stated  to  him  that  he  had  a  grudge  against  Ham- 
mond, and  they  had  better  put  him  out  of  the  way,  giving  as  a 
reason,  that  in  case  Hammond  was  permitted  to  live,  that  he 
and  his  friends  would  take  the  life  of  Coffee;  that  they  then 
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and  there  made  up  and  agreed  that  they  would  meet  at 
Coffee's  house  —  these  two  men,  McCullough  and  Bostock^ 
would  meet  at  Coffee's  house —  during  that  night,  and  that 
they  would  from  there  proceed  to  Fant's  store  and  murder 
Hammond;  that  about  one  o'clock  he,  or  one  of  them  (my  recol- 
lection is),  whistled  (I  am  not  positive  as  to  the  precise  hour), 
which  he  recognized  as  a  signal  for  him  to  join  them;  that  he 
did  so;  that  one  of  them  (I  forget  which,  —  McCullough  or 
Bostock)  had  a  quart  bottle  of  kerosene  oil,  and  the  other  a 
pistol,  and  that  he,  Coffee,  had  a  pocket-knife;  that  on  their 
way  to  the  store  he,  Coffee,  suggested  that  they  must  not 
shoot  Hammond,  there  being  houses  in  close  proximity  to  the 
store  where  Hammond  slept;  that  the  firing  of  the  pistol 
would  arouse  the  inmates  of  the  houses.  They  then  agreed 
that  the  man  having  the  kerosene  oil  was  to  saturate  the 
front  of  the  store  with  the  oil,  and  apply  fire  to  it  by  the  use  of 
matches;  that  the  other  two  were  to  take  their  stand  at  or  near 
the  door  entering  Hammond's  bedroom;  that  the  fire  was  so 
applied;  that  Hammond  did  not  wake  until  the  roof  of  the 
front  of  the  store  was  falling  in.  They  heard  him  then  get  out 
of  the  bed,  and  he  moved  his  trunk  to  the  door,  opened  it,  and 
in  a  leaning  position  was  in  the  act  of  shoving  the  trunk  out, 
when  the  man  having  the  pistol  in  his  hand  struck;  he  had 
the  muzzle  of  the  pistol  in  his  hand,  and  struck  Hammond 
with  the  hammer  of  the  pistol  on  the  forehead.  Hammond 
hollowed  'Oh  Lord! '  fell  to  the  floor,  arose  retreating,  falling 
as  he  went,  and  rising.  As  he  entered  the  cotton-room, 
adjacent  to  his  bedroom,  he  fell  upon  his  face;  that  the  party 
who  had  accosted  him  went  in  to  where  he  was,  and  discovered 
that  he  was  dead;  that  one  of  the  parties  then  went  into  the 
store  and  got  a  match-box,  I  think,  that  was  used  as  a 
money-drawer  to  deposit  money  in,  brought  out  what  money 
there  was,  amounting  to  a  small  amount,  —  five  or  six  dollars, 
I  think;  I  don't  remember  exactly  the  amount.  They  con- 
cluded they  heard  some  person,  and  ran  in  a  southeasterly 
direction,  crossing  the  railroad  east  of  the  store  several 
hundred  yards,  and  went  to  a  log  where,  on  the  way  to  the 
store,  they  had  pulled  off  their  shoes,  —  or  some  of  them  had. 
The  proposal  was  then  made  to  divide  the  money.  The 
two  that  had  not  done  the  killing  told  the  man  that  had  to 
keep  the  money  himself.  They  afterwards  separated,  and 
went  to  their  respective  bouses.     That  is  the  substance  that  I 
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remember.  While  Coflfee  took  no  part  in  the  matter,  he  was 
there  for  the  purpose  of  aiding  and  abetting." 

Upon  cross  this  witness  stated  some  additional  minor  de- 
tails, which  did  not  change  the  foregoing  statements  of  the 
witness  in  any  material  point.  Other  witnesses  testified  to 
the  confession,  but  none  of  them  stated  any  fact  materially 
^iifferitig  from  the  facts  as  testified  to  by  Mr.  Long. 

To  show  the  circumstances  under  which  the  prisoner  was 
induced  to  make  the  first  confession,  we  give  the  evidence  of 
James  S.  Mann,  one  of  the  guards,  who,  after  detailing  the 
arrest,  says:  "  He  was  then  put  in  an  old  house  and  guarded 
that  night.  On  the  second  day  he  (the  prisoner)  was  carried 
■back  to  where  the  inquest  was  going  on  all  day,  about  eight  or 
nine  o'clock.  That  was  next  morning.  Nothing  was  done  to 
him  before  he  was  carried  back  to  the  inquest.  After  I  handed 
him  over  to  the  guard  I  saw  him.  I  was  around  there  with 
him.  He  was  first  in  charge  of  one  and  then  another.  Gurky 
liad  him  first.  I  don't  know  who  I  turned  him  over  to  first 
at  that  time.  I  was  right  there  all  the  time.  I  was  not  there 
exactly  all  the  time,  —  very  near  all  the  time.  Question:  Was 
the  defendant  there  all  the  time?  No,  he  was  not.  He  was  a 
quarter  of  a  mile  from  the  ground,  —  south  of  the  ground,  in 
the  woods.  I  was  with  him  all  that  time  for  one,  and  James 
Radcliffe  Gurky  and  John  Parker.  I  was  armed.  Yes,  a  rope 
was  put  around  his  neck;  he  was  not  pulled  up  to  a  tree;  the 
rope  was  put  over  a  limb,  but  it  was  not  pulled  up.  He  was 
told  to  tell  the  truth,  and  nothing  but  the  truth,  and  that  he 
"had  to  stick  to  it.  He  was  asked  by  one  of  the  party,  after  he 
•made  the  confession,  would  he  stick  to  it  in  the  court,  and  he 
said  he  would.  The  rope  was  tightened  a  very  little.  The  rope 
was  loosened  on  the  defendant  when  he  confessed.  The  de- 
fendant denied  all  knowledge  of  the  crime  before  the  rope  was 
tightened.  I  think  that  he  was  told  that  that  was  the  last 
hour,  and  that  he  must  tell  all  that  he  knew  about  it.  He  said 
he  knew  nothing  at  all  about  it.  No,  he  was  not  told  he  was 
given  two  and  a  half  minutes  to  confess.  He  said  himself  that 
he  would  tell  everything  if  we  would  give  him  two  minutes. 
He  was  not  asked  whether  George  Bostock  and  Adam  Mc- 
Cullough  together  with  him  did  the  thing.  I  think  the  rope 
was  tightened  on  him  twice.  I  could  not  tell  you  how  tight 
the  rope  was  pulled,  —  I  didn't  have  hold  of  it;  not  very 
tight,  I  don't  think.  I  am  positive  he  was  not  lifted  otf  the 
aground.    I  think  he  raised  himself  on  his  toes  to  keep  the  rope 
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from  tightening  on  his  neck.  The  first  time  the  rope  was  tight- 
ened on  him  he  said  he  would  tell  the  truth,  and  we  were  not 
satisfied  with  what  he  told.  He  only  brought  in  two  other  par- 
ties, and  claimed  to  be  out  himself.  A  question  was  put  to 
him  how  he  knew  about  them,  and  the  rope  was  tightened  oi> 
him  the  second  time,  and  he  made  a  full  confession.  Ques- 
tion: How  long  a  time  elapsed  after  he  was  pulled  up  to  the- 
tree  before  coroner's  inquest  ?  Not  long;  about  a  half-hour. 
(We  presume  that  the  meaning  of  this  is,  How  long  after  the 
confession  before  defendant  was  carried  before  the  jury  of  in- 
quest?) 

The  first  two  errors  assigned  may  be  considered  together,  as 
they  raise  but  one  and  the  same  question,  to  wit'  Did  the- 
court  below  err  in  admitting  in  evidence  the  confession  made 
by  plaintiflfin  error  at  Martel? 

The  Martel  examination  was  a  judicial  examination,  and 
it  was  the  duty  of  the  justice  of  the  peace  holding  the  same  to- 
caution  the  prisoner,  to  put  him  on  his  guard,  and  to  inform 
him  as  to  his  rights  in  the  premises:  Heard's  Criminal  Law, 
192,  and  cases  cited;  3  Russell  on  Crimes,  9th  ed.,  378. 

Before  the  confessions  of  a  party  charged  with  crime  are 
admissible  in  evidence  against  him,  it  must  be  shown  that 
Buch  confession  was  freely  and  voluntarily  made:  Simon  v. 
State,  5  Fla.  285;  Dixon  v.  State,  13  Fla.  336;  Metzger  v.  StatCy 
18  Fla.  481;  Flanagin  v.  State,  25  Ark.  92;  State  v.  Staley,  14 
Minn.  105;  Cady  v.  State,  44  Miss.  332;  State  v.  Lowhorney 
66  N.  C.  638;  O'Brien  v  People,  48  Barb.  274;  Vaughn  v.  Com- 
monwealth, 17  Gratt.  576;  Price  v.  State,  18  Ohio  St.  418; 
Mose  v.  State,  36  Ala.  211;  Aaron  v.  State,  37  Ala.  106;  Joe  v. 
State,  38  Ala.  422;  Dinah  v.  State,  39  Ala.  359;  Miller  v.  State, 
40  Ala.  54;  Love  v.  State,  22  Ark.  336;  People  v.  Jim  Ti,  32" 
Cal.  60;  Miller  v.  People,  39  III.  457;  Austine  v.  People,  51  111. 
236;  State  v.  Ostrander,  18  Iowa,  435;  Frank  v.  State,  39  Miss.. 
705;  State  v.  Brochnan,  46  Mo.  566;  Frain  v.  State,  40  Ga. 
529;  State  v.  Howard,  17  N.  H.  171;  People  v.  Phillips,  42" 
N.  Y.  200;  State  v.  Squires,  48  N.  H.  364;  Commonwealth  v. 
Tuckerman,  10  Gray,  173;  Commonwealth  v.  Whittemore,  11 
Gray,  201;  State  v.  Walker,  34  Vt.  296;  State  v.  Carr,  37  Vt. 
191;  Thompson  V.  Commonwealth,  20  Gratt.  724. 

It  is  a  rule  of  law  that  the  confessions  of  parties  charged 
with  crime  should  be  acted  upon  by  courts  and  juries  with 
great  caution:  1  Greenl.  Ev.,  sec.  200;  Best  on  Evidence,  537; 
Deathridge  v.  State,  1  Sneed,  75;  People  v.  Johnson,  41  Cal.  452;. 
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^irnon  V.  State,  5  Fla.  285;  Dixon  v.  State,  13  Fla.  636;  Metz' 
ger  v.  State,  18  Fla.  481;  People  v.  Rulloff,  3  Park.  Cr.  438. 

The  wisdom  of  this  rule  cannot  be  questioned,  for  the  rea- 
son that  notwithstanding  the  confessions  of  persons  accused 
•of  crime  have  been  held  to  be  evidence  of  the  very  highest 
■character,  upon  the  theory  that  no  man  would  acknowledge 
that  he  had  committed  a  grave  crime  unless  he  was  actually 
guilty;  but  experience  teaches  that  this  theory  is  a  fallacy; 
for  it  is  a  fact  that  numbers  of  persons  have  confessed  that 
they  were  guilty  of  the  most  heinous  crimes,  for  which  they 
suffered  the  most  horrible  punishments,  and  yet  ihey  were 
innocent. 

In  the  sixteenth  and  seventeenth  centuries,  in  enlightened 
England,  men  and  women  confessed  that  they  were  guilty  of 
witchcraft, —  communion  with  evil  spirits, —  and  suffered  at  the 
stake  therefor;  and  at  this  day,  men,  through  fear  of  personal 
punishment,  or  through  hope  of  averting  such  punishment, 
confess  that  they  are  guilty  of  crime,  without  the  slightest 
foundation  in  truth  for  such  confession;  and  for  these  reasons, 
■we  say  that  the  theory  that  men  will  not  confess  to  the  com- 
mission of  crimes  of  which  they  are  innocent  is  a  fallacy. 

There  is  another  rule  of  law,  and  it  has  its  foundation  in 
justice,  and  that  is,  that  when  a  confession  has,  in  the  first 
place,  been  made  under  illegal  influences,  such  influences  will 
be  presumed  to  continue  and  color  all  subsequent  confessions, 
unless  the  contrary  is  clearly  shown:  Simon  v.  State,  5  Fla. 
285;  Love  v.  State,  22  Ark.  336;  2  East  P.  C.  658;  Roscoe's 
Criminal  Evidence,  40;  Peter  v.  State,  4  Smedes  &  M.  37;  Joe 
T.  State,  38  Ala.  422;  Dinah  v.  State,  39  Ala.  359;  Ward  v. 
■State,  50  Ala.  120;  Redd  v.  State,  69  Ala.  255;  People  v.  Jim 
Ti,  32  Cal.  60;  People  v.  Johnson,  41  Cal.  452;  Austine  v.  Peo- 
ple, 51  111.  236;  Commonwealth  y.  Cullen,  111  Mass.  435;  State 
V.  Brockman  46  Mo.  566;  State  v.  Jones,  54  Mo.  478;  State 
V.  Howard,  17  N.  H.  171;  Deathridge  v.  State,  1  Sneed,  75; 
Barnes  v.  State,  36  Tex.  356;  Thompson  v.  Commonwealth,  20 
Gratt.  724;  Best  on  Evidence,  537;  Heard's  Criminal  Law, 
189,  and  cases  cited;  2  Russell  on  Crimes,  832;  2  Starkey  on 
Evidence,  49;  Wharton's  Criminal  Evidence,  677. 

And  now,  applying  the  evidence  in  the  case  to  the  princi- 
ples of  law  laid  down  supra,  was  the  confession  made  by  the 
plaintiff  in  error  at  Martel,  under  the  circumstances  it  was 
made,  proper  legal  evidence  to  go  to  the  jury?  If  so,  the 
xjourt  below  committed  no  error  in  admitting  said  Martel  con- 
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fession.  But  on  the  other  hand,  if  the  Martel  confession  was 
not  made  under  such  circumstances  as  to  most  clearly  show 
(and  it  was  incumbent  on  the  state  to  show  that  fact)  that 
said  confession  was  voluntarily  made,  uninfluenced  by  the- 
circumstances  that  induced  the  prisoner  to  make  his  former 
confession,  then  said  confession  was  not  legal  evidence,  and 
the  court  erred  in  admitting  it.  Does  the  evidence  clearly  show 
that  the  Martel  confession  was  freely  and  voluntarily  made? 
Do  the  facts  and  circumstances  of  the  case  show  this  fact? 
But  the  day  before,  the  prisoner,  who  was  accused  of  a  most- 
atrocious  crime,  was  taken,  by  the  guard  under  whose  protec- 
tion he  should  have  been,  from  the  very  presence  of  the  offi- 
cers  of  the  law,  including  the  justice  of  peace,  carried  to  the 
woods  near  by  with  a  rope  around  his  neck,  and  then  swung 
up  to  a  limb,  and  before  the  muzzles  of  shotguns  and  Win- 
chester rifles,  and  being  told  it  was  his  last  hour,  was  forced 
to  confess  that  he  was  guilty  of  the  crime  with  which  he  was- 
charged;  forced  to  promise  that  he  would  stick  to  the  confession, 
he  made,  and  forced  to  promise  that  he  would  stick  to  what 
he  then  confessed,  in  court.  The  prisoner  was  then  carried 
before  the  coroner's  jury,  presided  over  by  Hudgens,  a  justice 
of  the  peace,  and  then,  with  all  the  excitement  and  threats  of 
lynching  by  which  he  was  surrounded,  and  in  the  presence- 
of  the  guards  to  whom  he  had  confessed,  and  whom  he  had 
promised  to  stick  to  his  first  confession  in  court,  without 
counsel,  and  without  a  word  of  caution  from  the  justice  of  the 
peace,  without  being  by  said  justice  informed  as  to  any  rights 
he  had,  the  prisoner  again  confessed,  and  in  this  confession  he 
implicated  Bostock  and  McCullough,  who  were  brought  before 
the  jury,  and  the  prisoner  was  then,  as  Mr.  Long  swears,  re- 
quired to  make  the  same  statement  in  the  presence  of  Bostock 
and  McCullough,  and  he  again  confessed.  Carried  the  fol- 
lowing day  before  the  same  justice,  at  Martel,  for  preliminary^ 
examination,  the  prisoner  again  confessed.  But  under  what 
circumstances  did  he  confess?  Without  counsel,  in  the  pres- 
ence of  two  of  the  guard  who  had  in  the  first  instance  ex- 
torted the  confession  from  him,  without  a  word  of  warning 
or  caution  from  the  justice,  and  without  any  assurances  of 
protection  by  the  justice  in  case  he  confessed,  or  declined  to 
confess,  was  this  Martel  confession  made. 

Now,  it  is  true  that  both  Mr.  Long  and  Mr.  Harrison,  in, 
their  evidence,  say  that  they  cautioned  the  prisoner  that  any- 
thing he  might  say  would  be  used  against  him,  and  that  thejr 
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promised  to  protect  him.  But  who  were  they  to  thus  caution 
the  prisoner  and  to  promise  him  protection,  and  in  the  light 
of  what  had  actually  occurred  to  the  prisoner  on  the  previous 
day,  in  the  very  presence  of  these  gentlemen,  what  confidence 
could  the  prisoner  have  in  such  promises,  though  ever  so 
honestly  made?  Mr.  Long  was  acting  as  prosecuting  officer 
for  the  state  at  the  time,  and  endeavoring  to  fix  the  crime  on 
the  prisoner,  and  Mr.  Harrison  held  no  official  position  what- 
ever to  which  the  prisoner  could  hope  to  look  for  protection. 
Take  all  the  evidence  in  regard  to  said  confession  into  consid- 
eration, and  we  are  not  satisfied  that  the  same  influences  which 
induced  the  first  confession  did  not  operate  upon  and  control 
the  prisoner  in  his  last,  or  Martel,  confession. 

It  is  contended  that  the  court  below,  in  the  exercise  of  its 
sound  discretion,  admitted  the  confession,  and  that  this  court 
is  precluded  from  questioning  such  discretion.  As  a  rule,  the 
discretion  given  to  the  circuit  courts  is  conclusive,  but  there 
are  exceptions  to  this  rule;  and  when  it  is  shown  that  the  cir- 
cuit court  has  transcended  its  discretion,  and  that  a  wrong 
may  have  been  done  thereby,  this  court  will  control  such  dis- 
cretion: Blige  v.  State,  20  Fla.  742. 

There  is  another  part  of  the  evidence  in  this  case,  and  the 
charge  of  the  court  in  reference  thereto,  that  strikes  us  as  being 
very  peculiar;  that  is,  that  the  plaintiff  in  error  confessed 
that  he,  Bostock,  and  McCullough  killed  Hammond,  whereas 
he,  Paul  Barco,  and  Holmes  Jacobs  were  together  indicted  for 
said  oSense;  and  at  the  trial,  the  confession  made  by  the  plain- 
tiff in  error,  that  he,  Bostock,  and  McCullough  were  the  guilty 
parties,  was  admitted  to  show  that  he,  with  Barco  and  Jacobs, 
had  committed  the  offense.  Before  a  man  is  put  on  trial  he 
has  the  right  to  be  put  on  notice  as  to  the  crime  with  which 
he  is  charged.  But  in  this  instance,  what  was  the  notice  to 
the  accused?  Was  it  that  he,  Jacobs,  and  Barco  killed  Ham- 
mond, or  that  he,  Bostock,  and  McCullough  killed  him? 

After  the  repeated  confessions  of  the  accused,  the  state 
seemed  to  have  adopted  the  theory  that  Coffee,  Bostock,  and 
McCullough  were  the  parties  who  killed  Hammond,  and  they 
were  committed  on  the  charge;  but  before  the  trial  this  theory 
was  abandoned,  and  Coffee,  Jacobs,  and  Barco  were  indicted 
for  the  offense.  During  the  trial  the  second  theory  adopted 
by  the  state  was  abandoned,  and  the  first  again  taken  up,  and 
evidence  —  Coffee's  confessioR — was  introduced  in  support  of 
this,  the  first  theory.     Upon  this  state  of  the  case,  the  court 
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charged  the  jury,  "  that  in  cases  of  capital  felonies,  all  par- 
ties who  are  present,  aiding  and  abetting  at  the  time  of  the 
commission  of  the  felony,  are  principals,  and  upon  the  trial  of 
one  of  the  parties  accused,  it  is  not  necessary  for  his  conviction 
that  it  should  be  shown  that  the  party  on  trial  himself  in- 
flicted the  fatal  wound,  but  it  is  sufficient  if  it  be  proved  that 
he  was  present  at  the  time  of  the  commission  of  the  felony, 
aiding  and  abetting."  This  is  a  sound  legal  proposition,  but 
how  does  it  apply  to  the  case  at  bar?  If  the  plaintiflF  in  error 
had  been  indicted  with  Bostock  and  McCullough,  and  his 
confession  had  been  legal  evidence,  then  there  would  have 
been  something  to  base  such  a  charge  upon;  but  under  the  in- 
dictment upon  which  he  was  tried,  there  is  not  a  particle  of 
evidence  to  connect  either  Barco  or  Jacobs  with  the  death  of 
Hammond.  Under  this  charge,  who  are  the  parties  supposed 
to  be  present,  aiding  and  abetting  the  murder  of  Hammond, 
and  who  was  the  party  aided  and  abetted?  Under  the  in- 
dictment, Bostock  and  McCullough  could  not  have  been  aid- 
ing and  abetting  Coffee,  nor  could  Coffee  have  been  present 
aiding  and  abetting  Bostock  and  McCullough,  or  either  of 
them,  because  the  indictment  charges  no  such  offense.  And 
under  this  state  of  facts,  what  charge  was  the  plaintiflf  in  er- 
ror called  upon  to  meet?  If  he  and  Bostock  and  McCullough 
killed  Hammond,  that  was  an  offense,  but  if  he  and  Barco 
and  Jacobs  killed  Hammond,  that  was  another  and  a  distinct 
offense;  or  in  other  words,  it  was  an  offense  committed  by 
other  parties.  When  a  man  is  put  on  trial,  he  is  entitled  to  a 
plain  statement  of  the  offense  with  which  he  is  charged,  and 
at  his  trial  the  evidence  is  to  be  confined  to  the  oflFense  with 
which  he  is  charged;  but  in  the  case  at  bar,  the  evidence  was 
not  confined  to  the  charge;  it  was  irrelevant,  and  it  was  im- 
properly admitted,  and  the  charge  of  the  court,  under  the  cir- 
cumstances, was  improper. 

The  third  assignment  of  error — that  is,  that  the  verdict  of 
the  jury  was  against  the  evidence  —  is,  we  think,  well  taken, 
because,  under  the  view  we  have  taken  of  the  case,  there  was 
not  legal  evidence  before  the  jury  to  sustain  a  conviction. 
„  The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded,  with  directions  for  further  proceedings  not  in- 
consistent with  this  opinion.    • 

Criminal  Law  —  Evidence  —  Admissibility  or  Confessions.  —The  con- 
fession of  an  accused,  to  be  admissible  in  evidence,  must  be  a  voluntary 
•tatemeut  by  him,  taken  before  an  examining  court,  in  accordance  with  law» 
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or  made  voluntarily  after  being  cautioned  that  it  would  be  used  against  him: 
■Crowder  v.  State,  28  Tex.  App.  51;  19  Am.  St.  Rep.  811,  and  note;  People  v. 
Mondon,  103  N.  Y.  211;  57  Am.  Rep.  709;  Nolen  v.  State,  14  Tex.  App.  474j 
46  Am.  Rep.  247,  and  note;  Walker  v.  State,  28  Tex.  App.  112;  Mitchell  v. 
State,  79  Ga.  730;  Covington  v.  State,  79  Ga.  687;  State  v.  Moorman,  27  S.  C. 
22;  Coleman  v.  State,  87  Ala.  14. 

Criminal  Law  —  Evidence  —  Weight  of  Confessions. — It  is  within 
the  exclusive  province  of  the  jury  to  determine  the  weight  of  voluntary  con- 
fessions admitted  in  evidence:  McOuffv.  State,  88  Ala.  147;  16  Am.  St.  Rep. 
25;  ELIU  V.  State^  65  Miss.  44;  7  Am.  St.  Rep.  634,  and  note. 
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Trade-marks  —  In  What  may  be  Acquired.  —  A  person  may  acquire  the 
right  of  a  trade-mark  in  his  own  name  or  in  the  name  of  any  person, 
but  he  cannot  acquire  it  in  the  use  of  his  own  name,  to  the  exclusion  of 
the  right  of  another  person  having  the  same  name,  and  whose  place  of 
business  is  in  the  same  place. 

Trade-marks  —  Infringement  of.  —  When  one  uses  his  own  name  to  iden- 
tify and  distinguish  the  origin  and  ownership  of  his  goods,  manufactured 
at  a  particular  place,  no  other  person  by  the  same  name  will  be  permit- 
ted to  use  his  name  on  his  own  goods  under  such  circumstances  as  are 
calculated  and  designed  to  enable  him  to  represent  his  goods  as  and  for 
the  goods  of  such  other,  so  as  to  injure  the  trade  and  business  of  the 
latter. 

Trade-marks  —  In  What  may  bk  Acquired.  —  One  may  establish  his  right 
to  a  trade-mark  in  the  name  of  a  place,  city,  or  town;  and  when  he  manu- 
factures his  goods  at  a  particular  place,  and  uses  the  name  of  that  place, 
in  combination  with  other  words,  as  a  trade-mark,  to  distinguish  the 
origin  or  ownership  of  his  goods,  no  other  person  will  be  permitted  to 
use  the  name  of  the  same  place  upon  goods  manufactured  by  him  at  an- 
other or  different  place. 

Practice  —  Demurrer  to  Bill  for  want  of  equity,  if  general,  will  be  over- 
ruled, if  there  is  any  ground  of  equitable  relief  stated  in  the  bill,  even 
if  there  are  any  number  of  grounds  of  special  demurrer. 

Trade-makks  —  Infringeme:nt  —  Presumption.  —  When  a  trade-mark  ia 
calculated  to  deceive,  even  if  no  one  has  been  actually  deceived,  an  in- 
tention to  deceive  will  be  presumed;  and  though  there  may  be  no  inten- 
tion to  deceive,  one  will  not  be  allowed  to  adopt  the  marks  by  which 
the  goods  of  another  are  designated,  if  the  eflfect  of  adopting  them  will 
injure  the  latter.     In  such  case  an  injunction  will  be  granted. 

Trade-marks  —  Injunction  —  Laches. — Lapse  of  time  will  not  deprive 
the  owner  of  a  trade-mark  of  the  right  to  an  injunction  agunst  an  in- 
fringer, if  he  has  exercised  reasonable  diligence  in  asserting  hi.B  rights; 
nor  will  mere  acquiescence  in  the  wrongful  use  of  his  name  estop  him 
from  asserting  his  rights,  unless  he  has  notice,  during  such  acquiescence, 
of  the  fact*  rendering  the  use  of  his  name  wrongful. 
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Tradk-marks  —  Injunction  —  Laches  of  Complainant  will  not  Avail 
as  a  defense  in  a  proceeding  to  restrain  the  use  of  a  trade-mark,  when 
the  defendant  adopted  the  mark  with  a  fraudulent  intent. 

Trade-marks  —  Measurb  of  Damages  for  Infringement.  —  One  who8» 
trade-mark  has  been  violated  is  entitled  to  recover  all  profits  realized 
by  the  wrong-door  from  sales  of  the  spurious  article,  and  also  damage* 
resulting  from  such  violation.  He  is  entitled  to  nominal  damages  for  th» 
violation  of  his  trade-mark,  without  proof  of  actual  damages,  or  that  ih» 
spurious  articles  were  inferior  to  his  own. 

Randall,  Walkers,  and  Foster,  for  the  appellants. 

Q.  B.  Patterson  and  H.  Bishee,  for  the  appellee. 

Mitchell,  J.  The  first  question  to  be  decided  is,  Did 
the  court  below  err  in  overruling  the  first  ground  of  the  de- 
murrer to  the  bill? 

In  discussing  the  demurrer  to  the  bill,  counsel  for  appel- 
lants insist  that  defendants  had  the  right  to  use  the  name 
of  G.  H.  Gato,  and  that  Gato  had  the  right  to  manufacture 
cigars,  and  that  G.  H.  Gato  had  the  right  to  use  his  own 
name  in  announcing  the  origin  of  his  cigars,  provided  no 
fraud  was  practiced  by  him  in  so  doing,  and  cite  the  fol- 
lowing authorities  as  sustaining  their  position:  Partridge  v. 
Menck,  2  Barb.  Ch.  101;  47  Am.  Dec.  281,  and  note;  Clark  v. 
Clark,  25  Barb.  76;  Burgess  v.  Burgess,  17  Eng.  L.  &  Eq.  257; 
Faher  v.  Faher,  49  Barb.  357;  Wolfe  v.  Burke,  7  Lans.  151; 
Meneely  v.  Meneely,  62  N.  Y.  427;  20  Am.  Rep.  489;  Mansam 
V.  Thorley  Cattle  Food  Co.,  36  L.  T.,  N.  S.,  427;  Ainsworth  v. 
Walmsley,  35  L.  J.  Ch.  362;  Hardy  \.  Cutter,  3  U.  S.  Patent 
Gazette,  468;  Carmichel  v.  Latimer,  11  R.  I.  395;  23  Am.  Rep. 
481;  Decker  v.  Decker,  52  How.  Pr.  218;  Oilman  v.  Hunnewell, 
122  Mass.  139. 

Now,  we  admit  the  soundness  of  the  legal  proposition  as 
laid  down  supra,  but  after  the  complainant,  whose  factory 
was  located  at  Key  West,  had  adopted  his  own  name,  in 
combination  with  the  words  "Key  West,"  "La  Estrella,'* 
and  "  Bouquet,"  and  certain  brands,  labels,  and  pictures,  aa 
his  trade-marks,  the  defendants  did  not  afterwards  have  the 
right  to  adopt  the  name  of  G.  H.  Gato,  in  combination  with 
the  words  "  Estella,"  "  Bouquet,"  and  "  Key  West,"  and  cer- 
tain brands,  labels,  and  pictures,  in  combination  with  the 
name  of  G.  H.  Gato,  as  their  trade-marks,  when  the  words, 
etc.,  so  adopted  by  them  so  closely  resembled  the  trade- 
marks so  adopted  by  the  complainant  as  to  enable  them  to 
palm  ofif  upon  and  induce  an  ordinary  purchaser  to  buy  their 
cigars  for  those  of  the  complainant,  whereby  the  defendant* 
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might  be  profited  and  the  complainant  might  be  injured: 
Robertson  v.  Barry,  American  Trade-mark  Cases,  153;  Hum- 
phries Specific  Homoeopathic  Medicine  Co.  v.  Wenz,  American 
Trade-mark  Cases,  711;  Liggett  and  Meyer  Tobacco  Co.  v. 
Hynes,  American  Trade-mark  Cases,  898;  Glen  Cove  Mfg.  Co. 
V.  Ludeman,  American  Trade-mark  Cases,  957;  Insurance  Oil 
Tank  Co.  v.  Scott,  33  La.  Ann.  946;  39  Am.  Rep.  286;  Hier  v. 
Abrahams,  82  N.  Y.  519;  37  Am.  Rep.  589. 

It  is  now  well  established  that  a  man  may  acquire  the 
right  of  a  trade-mark  in  his  own  name,  or  in  the  name  of  any 
person,  but  a  man  cannot  acquire  the  right  of  a  trade-mark 
in  the  use  of  his  own  name  to  the  exclusion  of  the  right  of 
another  person  by  the  same  name,  and  whose  place  of  busi- 
ness is  in  the  same  place;  yet  it  is  well  settled  in  the  law 
of  trade-marks  that  when  one  person  uses  his  own  name 
to  identify  and  distinguish  the  origin  and  ownership  of  his 
goods  which  are  manufactured  at  a  particular  place,  no  other 
person  by  the  same  name  will  be  permitted  to  use  his  name 
on  his  own  goods,  if  under  such  circumstances  as  are  calcu- 
lated and  designed  to  injure  the  trade  and  business  of  an- 
other. In  other  words,  one  man  will  not  be  allowed,  though 
his  name  be  the  same  as  that  of  another  person  or  manu- 
facturer, to  represent  his  goods  as  and  for  the  goods  of  an- 
other: Gilman  v.  Hunnewell,  122  Mass.  139;  Robertson  v.  Berry, 
33  Am.  Rep.  337,  note  1. 

A  man  may  establish  his  right  to  a  trade-mark  In  the  name- 
of  a  place,  city,  or  town,  and  it  is  well  established  that  when 
a  man  manufactures  his  goods  at  a  particular  place,  and  uses 
the  name  of  that  place  in  combination  with  other  words  as 
a  trade-mark  to  distinguish  the  origin  or  ownership  of  his 
goods,  no  other  person  will  be  permitted  to  use  the  name  of 
•  the  same  place  upon  goods  manufactured  by  him  at  another 
and  difi'erent  place:  Canal  Company  v.  Clark,  13  Wall.  325; 
Congress  Spring  Co.  v.  High  Rock  Spring  Co.,  45  N.  Y.  291 ; 
6  Am.  Rep.  82;  Newvmn  v.  Alvord,  51  N.  Y.  189;  10  Am. 
Rep.  588;  Glen  and  Hall  Mfg.  Co.  v.  Hall,  61  N.  Y.  226;  19 
Am.  Rep.  278;  Lawrence  v.  Hamm,  1  Fed.  Rep.  24;  Gilman 
V.  Hunnewell,  122  Mass.  139;  Robertson  v.  Berry,  33  Am.  Rep. 
337,  note  1.  Under  these  decisions  it  will  be  seen  that  the- 
defendants  clearly  had  no  right  to  use  the  name  of  the  place. 
Key  West,  or  the  name  of  G.  H.  Gato,  either  alone  or  in  com- 
bination with  the  other  words,  as  alleged  in  the  bill  to  have 
been  used  by  them. 
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The  defendants,  by  their  answer,  aver  that  they  did  not  in- 
tend to  injure  the  complainant  by  any  contrivance,  etc. 

But  do  not  the  facts  and  circumstances  of  the  case  con- 
tradict such  averments  of  the  defendants?  If  they  did  not 
intend  to  injure  the  complainant,  why  did  they  aver  in  their 
answer  that  the  atmosphere  of  Key  West  was  not  more  favor- 
able for  the  manufacture  and  preservation  of  cigars  than  at 
points  north  of  that  place,  when  they  had  branded  their 
boxes  "  Key  West,"  and  had  printed  on  their  letter  and  bill 
heads  the  words  "  Key  West  "  and  "  Gato's  Fine  Key  West 
<;iigars,"  thereby  inducing  the  public  to  believe  that  their 
•cigars  were  manufactured  at  Key  West,  when  in  fact  they 
were  manufactured  at  Jacksonville?  And  why  did  they  use 
the  name  of  the  junior  member  of  their  firm  in  combination 
with  the  words  "  Key  West,"  "  La  Estella,"and  "  Bouquet,"  the 
only  difference  between  the  name  of  the  said  junior  member 
of  said  firm  being  the  initial  letter  of  his  christian  name, 
*'  G,"  the  initial  letter  of  complainant's  christian  name  being 
■*'  E  "?  and  why  did  defendants  so  print  the  name  of  the  junior 
member  of  their  firm  upon  their  cigar-boxes  that  it  would  as 
readily  be  taken  for  the  name  of  the  complainant,  "  E.  H. 
■Gato,"  as  for  that  of  said  junior  member,  "  G.  H.  Gato  "? 

There  can,  we  think,  be  but  one  answer  to  these  ques- 
tions, and  that  is,  that  the  defendants,  by  their  said  actions, 
intended  to  deceive  the  public  by  palming  off  their  cigars  as 
and  for  those  of  the  complainant,  as  alleged  in  the  bill. 

A  general  demurrer  to  a  bill,  as  for  want  of  equity,  will  be 
overruled  if  there  is  any  ground  of  equitable  relief  stated  in 
the  bill,  even  if  there  are  any  number  of  grounds  of  special 
demurrer:  Thompson  v.  Maxwell,  16  Fla.  775. 

The  demurrer  to  the  bill  in  the  case  at  bar  is  general,  and 
the  bill  shows  on  its  face  that  the  complainant  is  entitled  to 
the  equitable  relief  prayed  for,  wherefore  the  order  for  the 
chancellor  overruling  the  first  ground  of  the  demurrer  was 
not  erroneous. 

In  the  second  place,  did  the  court  below  err  in  granting  the 
temporary  injunction? 

We  have  before  us  as  exhibits  (sent  up  with  the  record  of 
the  case)  empty  cigar-boxes  of  the  complainant's  "  La  Es- 
trella "  and  "  Bouquet "  brand  of  cigars,  and  one  of  the 
<iefendants'  "Bouquet"  brand,  and  by  placing  the  two  Bou- 
<}uet  boxes  side  by  side,  the  dissimilarity  between  the  two  is 
apparent,  and  there  is  sufficient  difference  between  them,  we 
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.think,  to  enable  an  expert  in  such  matters  to  distinguish  the 
brand  of  the  complainant  from  that  of  the  defendants,  with- 
out placing  the  boxes  side  by  side;  but  the  general  appear- 
ance of  the  two  boxes,  and  the  stamps,  brands,  pictures*, 
labels,  letters  thereon  and  therein,  are  so  very  similar  in  size, 
shape,  and  color  that  they  are  calculated  to  mislead  an  ordi- 
nary purchaser,  and  whenever  this  is  the  case,  a  court  of  equity 
will  grant  a  decree  restraining  a  defendant  from  so  simulat- 
ing the  trade-marks  of  the  complainant:  Robertson  v.  Berry^ 
American  Trade-mark  Cases,  153;  Humphries  Specific  Homoeo- 
pathic Medicine  Co.  v.  Wenz^  American  Trade-mark  Cases, 
711;  Liggett  and  Meyer  Tobacco  Co.  v.  Hynes,  American  Trade- 
mark Cases,  898;  Glen  Cove  Mfg.  Co.  v.  Ludeman,  American 
Trade-mark  Cases,  957;  Insurance  Oil  Tank  Co.  v.  Scott,  33 
La.  Ann.  946;  39  Am.  Rep.  286;  Hier  v.  Abrahams,  82  N.  Y. 
519;  37  Am.  Rep.  589. 

When  a  trade-mark  is  calculated  to  mislead,  even  if  no 
one  has  been  actually  deceived,  an  intention  to  deceive  will  be 
presumed:  Carie^s  Appeal,  American  Trade-mark  Cases,  116. 

And  although  a  man  may  not  intend  to  injure  another,  yet 
he  will  not  be  allowed  to  adopt  the  marks  by  which  the  goods 
of  such  other  person  are  designated,  if  the  effect  of  adopting 
them  would  injure  such  other  person:  Sheppard  &  Co.  v. 
Stuart  and  Peterson,  American  Trade-mark  Cases,  193;  Hier 
V.  Abrahams,  82  N.  Y.  519;  37  Am.  Rep.  589;  Williams  v. 
Brooks,  50  Conn.  278;  47  Am.  Rep.  642;  Liggett  and  Meyer 
Tobacco  Co.  v.  Hynes,  20  Fed.  Rep.  883. 

We  have  not  been  furnished  with  any  of  defendants'  boxes 
of  the  "Estella"  brand;  but  the  bill  alleges  that  this  brand 
of  defendants  so  closely  resembles  the  "Estrella"  (star) 
brand  of  complainant  that  it  is  calculated  to  mislead  the 
public  into  believing  the  brand  of  the  defendant  to  be  that  of 
the  complainant.  The  demurrer  to  the  bill  admits  these  alle- 
gations of  the  bill,  and  the  defendants  virtually  admit  the 
truth  of  the  allegations  in  their  answer.  They,  it  is  true, 
deny,  in  a  general  way,  the  allegations  of  the  bill  in  regard 
to  the  said  brand  so  closely  simulating  complainant's  brand, 
but  failed  utterly  to  show  wherein  their  brand  does  not  re- 
semble the  complainant's.  They  admit  the  manufacture 
of  the  "Estella"  brand  of  cigars  at  Jacksonville,  but  say 
that  the  word  "  Estella  "  is  not  "  Estrella  "  as  alleged  in  the 
bill.  Is  this  a  denial  of  the  positive  allegations  of  the  bill  as 
to  the  resemblance  between  the  said  two  brands?     Certainly 
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not.  Then  why  did  not  the  defendants  deny  the  allegations 
of  the  bill  if  they  were  not  true?  They  admit  the  allegations 
of  the  bill  to  be  true;  that  is  to  say,  that  they  intended  to 
deceive  the  public,  profit  by  the  deception,  and  to  injure  the 
complainant.  The  omitting  of  the  letter  "r,"  as  aforesaid, 
was  but  an  artifice  resorted  to  by  the  defendants  under  the 
belief  that  it  would  not  be  detected;  but  if  detected,  it  might 
protect  them  in  a  suit  for  damages  by  the  complainant  against 
the  defendants  for  so  pirating  his  trade-mark.  No  other  con- 
clusion would  be  consistent  with  the  facts  of  the  case. 

The  aflBdavits  of  Bishop  &  Co.  and  others  filed  in  the  case 
tend  to  show  that  the  defendants  have  palmed  off  and  sold 
their  said  cigars  as  and  for  those  of  the  complainant,  and  that 
the  agents  of  the  complainant  have  had  to  publish  notices  in 
newspapers  cautioning  the  T)ublic  against  the  deception  thus 
practiced  by  the  defendants.  This  the  defendants  have  at- 
tempted to  contradict  by  filing  counter-aflfidavits  stating  that 
the  aflSants  knew  of  no  such  effbrts,  either  on  the  part  of  the 
defendants  or  their  agents,  to- palm  oflf  or  use  their  cigars  as, 
of,  and  for  those  of  the  complainant.  This  is  mere  negative 
evidence,  and  proves  nothing.  There  was  no  error  in  grant- 
ing the  temporary  injunction. 

This  disposes  of  the  error  assigned  by  appellants;  but 
counsel,  in  their  argument,  further  contend  that  the  com- 
plainant has  been  guilty  of  such  laches  that  he  is  not  entitled 
to  the  relief  he  prays  for,  and  cites  6  Wait's  Actions  and  De- 
fenses, 42,  43;  Beard  v.  Turner,  13  L.  T.,  N.  S.,  747. 

The  rule  in  England  in  trade-mark  cases  is  more  stringent 
than  in  this  country,  and  a  lack  of  diligence  there  in  suing 
deprives  complainant  in  equity  of  the  right  to  an  injunction 
or  an  account.  But  our  courts  are  more  liberal  in  this  re- 
spect. A  long  lapse  of  time  will  not  deprive  the  owner  of  a 
trade-mark  of  an  injunction  against  an  infringer,  but  a  rea- 
sonable diligence  is  required  of  a  complainant  in  asserting 
his  rights,  if  he  would  hold  a  wrong-doer  to  account  for  profits 
and  damages.  This  rule,  however,  applies  only  to  those  cases 
where  there  has  been  an  acquiescence  after  a  knowledge  of 
the  infringement  is  brought  home  to  the  complainant:  Sawyer 
V.  Kellogg,  American  Trade-mark  Cases,  564. 

Nor  will  the  acquiescence  of  anv  r»ig%)n  in  the  wrongful  use 
of  hip  name  estop  him  from  '^^  "^y  Pg  his  rights  in  equity, 
unless  he  has  notice  during  ifi^l^^J^^^^riWcence  of  the  facts  ren- 
dering the  use  of  his  name  wrongf^^f  Horton  Mfg.  Co.,  James* 
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town,  N.   Y.,  V.  Horton  Mfg.  Co.,  Ft.  Wayne,  Ind.,  American 
Trade-mark  Cases,  857. 

And  the  laches  of  the  complainant  will  not  avail  as  a  de- 
fense in  a  proceeding  to  restrain  the  use  of  a  trade-name, 
when  the  defendant  adopted  the  name  with  a  fraudulent  in- 
tent: Sanders  v.  Jacob,  American  Trade-mark  Cases,  1048. 

The  complainant  was  in  no  such  laches  as  would  deprive 
him  of  his  rights  in  the  premises. 

The  only  remaining  question  to  be  considered  is,  Did  the 
chancellor  err  in  sustaining  the  second  ground  of  defendants' 
demurrer  to  the  bill? 

This  court  held  in  Doggett  v.  Hart,  5  Fla.  230,  58  Am.  Dec. 
464,  that  "in  cases  of  accounts,  of  agency,  of  apportionment,  of 
general  average,  of  contribution,  of  waste,  and  of  partnership, 
when  chancery  once  entertains  a  suit  upon  grounds  legiti- 
mately cognizable  in  that  court,  it  will  proceed  to  adjudicate 
other  matters  of  which  it  has  only  incidental  cognizance,  in 
order  to  avoid  a  multiplicity  of  suits." 

"Another  rule,"  says  Mr.  Story  (1  Story's  Eq,  Jur.,  sec. 
64  k),  "respects  the  exercise  of  jurisdiction,  when  the  title 
is  at  law,  and  the  party  comes  into  equity  for  a  discovery,  and 
for  a  relief  as  consequent  on  that  discovery.  In  many  cases 
it  has  been  held  that,  where  a  party  has  a  just  title  to  come 
into  equity  for  a  discovery,  and  obtains  it,  the  court  will  go 
on,  and  give  him  the  proper  relief,  and  not  turn  him  round  to 
the  expenses  and  inconvenience  of  a  double  suit  at  law.  The 
jurisdiction  having  once  rightfully  attached,  it  shall  be  made 
effectual  for  the  purposes  of  complete  relief.  And  it  has  ac- 
cordingly been  laid  down  by  elementary  writers  of  high  repu- 
tation, that  '  the  court,  having  acquired  cognizance  of  the  suit 
for  the  purpose  of  discovery,  will  entertain  it,  for  the  purpose 
of  relief,  in  most  cases  of  fraud,  account,  accident,  and  mis- 
take.' " 

In  the  case  at  bar,  the  bill  prays  for  discovery,  an  account- 
ing of  profits,  injunction,  damages,  and  general  relief;  and 
the  only  ground  of  objection  to  the  bill,  raised  by  the  second 
ground  of  defendants'  demurrer,  is,  that  the  bill  prays  dam- 
ages. 

That  a  man  whose  trade-marks  have  been  infringed  upon, 
as  in  this  case,  is  entitled  to  compensation  for  the  infringe- 
ment is  unquestionable,  and  it  strikes  us  that  it  makes  no 
difference  whether  the  compensation  to  which  the  complain- 
ant is  entitled  is  called  profits  or  damages.     What  is   an 
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accounting  but  the  method  by  which  to  ascertain  the  com- 
plainant's damages,  or  compensation  for  the  wrong  and  injury 
done  him  by  the  defendants? 

That  the  complainant  is  entitled  to  damages,  see  Hostetter 
V.  Vonwinkle,  1  Dill.  329;  Pitt  v.  Hall,  2  Blatchf.  229;  Atlantic 
Milling  Co.  v.  Robinson^  20  Fed.  Rep.  217;  Graham  v.  Plate^ 
40  Cal.  593;  6  Am.  Rep.  639;  Marsh  v.  Billings,  7  Gush.  322; 
54  Am,  Dec.  723;  Stonebreaker  v.  Stonebreakery  33  Md.  252; 
Blackwell  v.  Wright,  73  N.  C.  310. 

A  party  whose  trade-mark  has  been  violated  is  entitled  to 
recover  all  profits  realized  by  the  wrong-doer  from  sales  of  the 
spurious  article,  and  also  damages  resulting  from  such  viola- 
tion: Graham  v.  Plate,  40  Cal.  593;  6  Am.  Rep.  639;  Peltz  v. 
Eichele,  62  Mo.  171;  Marsh  v.  Billings,  7  Cush.  322;  54  Am. 
Dec.  723;  Atlantic  Milling  Co.  v.  Robinson,  American  Trade- 
mark Cases,  904;  Hostetter  v.  Vonwinkle,  1  Dill.  329;  Pitts  v» 
Hall,  2  Blatchf.  229. 

The  owner  of  a  trade-mark  is  entitled  to  nominal  damages 
for  the  violation  of  his  trade-mark,  although  it  is  not  shown 
that  he  has  sustained  actual  damages,  and  although  the  de- 
fendant's articles  are  not  inferior  in  quality  to  his  own:  Blo~ 
field  v.  Payne,  4  Barn.  &  Adol.  410;  1  Nev.  &  M.  335;  Thomson 
v.  Winchester,  19  Pick.  214;  31  Am.  Dec.  135;  Rodgers  v.  JVo- 
will,  5  Com.  B.  109;  Conran  v.  Joseph  Uhrig  Brewing  Co.y 
American  Trade-mark  Cases,  316. 

The  decree  of  the  court  below  granting  injunction  is  af- 
firmed, but  the  order  sustaining  defendants'  demurrer  to  that 
part  of  the  bill  that  claims  damages  in  excess  of  profits  real- 
ized is  reversed,  and  the  cause  remanded  for  further  proceed- 
ings consistent  with  this  opinion,  the  appellant,  El  Modella 
Cigar  Manufacturing  Company,  to  pay  all  costs  of  the  suit. 

Appellants  filed  a  bill  for  a  rehearing,  which  was  denied. 

Maxwell,  J.  Appellants  are  not  satisfied  with  the  decis- 
ion in  this  case,  and  they  now  come  with  application  for  a 
rehearing,  based  on  mistakes  of  the  court  in  the  opinion  ren- 
dered. 

The  first  mistake  complained  of  is  in  relation  to  a  state- 
ment of  the  court  respecting  allegations  of  appellants  in  re- 
gard to  climatic  and  atmospheric  conditions  in  Key  West,  as 
adapted  to  the  manufacture  and  preservation  of  cigars.  The 
court  asked  in  argument,  why  did  appellants  "  aver  in  the 
answer  that  the  atmosphere  in  Key  West  was  not  more  favor- 
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able  for  the  manufacture  and  preservation  of  cigars  than  at 
points  north  of  that  place,"  etc.  So  far  as  we  can  see,  this  is 
hut  hypercritical,  in  that  the  word  "  aver  "  was  used  instead  of 
the  word  "deny."  Whether  it  was  an  averment  or  denial 
made  no  difference  as  to  the  question  then  under  discussion, 
of  intention  to  injure  complainant  by  the  use  of  simulative 
words  and  brands. 

The  next  ground  for  rehearing  is,  that  *'  there  is  no  allega- 
tion in  the  bill  or  answer,  nor  is  there  any  proof,  that  G.  H. 
Gato  was  the  junior  member  of  the  firm  of  the  El  Modello 
Cigar  Manufacturing  Company,  yet  the  court,  in  its  opinion, 
asked  why  did  they  use  the  name  of  the  junior  member 
of  the  firm  in  combination  with  the  words  *  Key  West,'  '  La 
Estella,'  and  *  Bouquet.' "  With  all  due  respect  to  counsel, 
this  seems  simply  frivolous.  G.  H.  Gato  was  spoken  of  as 
the  junior  member  of  the  firm  because  in  the  list  of  four  part- 
ners his  name  appeared  last.  But  whether  he  was  a  junior 
or  other  member  did  not  affect  the  question  involved  in  the 
use  of  his  name,  the  impressive  fact  being,  that  his  name  was 
used,  instead  of  any  other  of  the  four,  or  of  the  firm  name,  to 
direct  attention  to  the  brand  of  cigars. 

The  third  ground  for  rehearing  is,  that  there  was  a  mistake 
of  the  court  in  reference  to  the  La  Estella  brand  of  cigars,  in 
saying  that  the  defendants  ''  admit  the  allegations  of  the  bill 
to  be  true;  that  is  to  say,  that  they  intended  to  deceive  the 
public,  profit  by  the  deception,  and  to  injure  the  complain- 
ant." The  paragraph  of  the  opinion  in  which  this  sentence 
occurs,  taken  altogether,  is  such  as  to  render  the  sentence 
susceptible  of  reference  to  the  admission  of  defendants  under 
their  demurrer  to  the  bill.  In  this  view  the  statement  is  cor- 
rect. But  without  regard  to  that,  and  even  if  the  mistake  la 
a  substantive  one,  it  cannot  affect  the  conclusion  of  the  court, 
for  there  is  still  the  "  Bouquet "  brand  not  touched  by  this 
mistake,  which  furnishes  sufficient  ground  for  that  conclu- 
sion. 

A  rehearing  is  denied. 

Tradb-makks  — 1»  What  mat  bb  Acquired.  —  Every  person  has  tbe 
right  to  use  his  own  name  in  the  prosecution  of  hia  businen:  Caawtll  v.  Haz- 
ard, 121  N.  Y.  484;  18  Am.  St.  Rep.  833,  and  note. 

Trade-harks  —  Initringbment  —  Fraud.  —  A  trade-mark  imitated  in  a 

way  calculated  to  deceive,  and  which  does  deceive,  ordinarily  prudent  persons, 

entitles  them,  and  the  one  whose  label  is  imitated,  to  protection:  Alff  r. 

Madam,  77  Tex.  5.30;  19  Am.  St.  Rep.  792,  and  note.     Where  one  uses  the 

AM.  St.  Rxr.,  Vov  XXUI.— 86 
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trade-mark  of  another,  the  presumption  is  that  he  intends  to  deceive,  and 
that  he  will  probably  succeed  in  his  purpose,  and  injunction  will  issue  to  re- 
strain such  wrongful  use:  Keller  v.  Ooodrich  Co.,  117  Ind.  556;  10  Am.  St. 
Rep.  88,  and  note;  Kenny  v.  OilleU,  70  Md.  574;  Laughman's  Appeal,  128 
Pa.  St.  1;  ffeim  v.  Brueckman,  134  Pa.  St.  495;  Smcul  v.  Sanders,  118  Ind. 
105. 

Trade-marks  —  Laches.  —  Laches  in  the  prosecution  of  a  claim  against 
one  who  fraudulently  uses  the  trade-mark  of  another  may  not,  under  the 
circumstances,  preclude  the  relief  sought:  Avery  v.  Meikle,  85  Ky.  435;  7 
Am.  St.  Rep.  604. 

Tbadb-marks — Damages — Where  one's  right  of  property  in  a  trade-mark 
has  been  violated,  he  may  elect  to  claim  damages  or  require  the  wrong-doer 
to  account  for  profita:  Avei-y  y.  Meikle,  85  Ky.  435;  7  Am.  St.  Rep.  604,  and 
note. 


Town  op  Kissimmee  City  v.  Drought. 

[26  Flobida,  L] 
Taxation  —  Assessment  or  Citt  Lots  in  Bulk.  —  Town  lots,  though  in 
the  same  block  and  contiguous  and  belonging  to  the  same  person,  should 
be  separately  assessed;  but  when  the  owner  lists  and  values  such  lots 
in  bulk  for  the  purpose  of  assessment,  this  will  be  deemed  a  consent, 
and  will  estop  him  from  complaining  that  the  assessor  did  the  same  la 
making  the  assessment.    An  assessment  so  made  will  not  be  set  aside. 

E.  D.  Beggs,  for  the  appellant. 

Foster  and  Ounhy,  for  the  appelleea. 

Maxwell,  J.  By  agreement  between  counsel  in  these  three 
cases,  in  connection  with  the  case  of  Town  of  Kissimmee 
City  V.  William  Cannon,  just  decided,  it  is  understood  that 
the  decision  in  the  latter  case  shall  control  in  these.  The 
complaint  and  the  issues  in  all  the  cases  are  the  same,  and 
under  the  agreement,  the  questions  of  law  involved  in  that  case 
must  be  ruled  in  the  same  way  in  these.  But  there  is  some 
difference  in  the  state  of  facts  as  to  the  assessment  of  the 
property  of  the  parties,  which  will  make  a  material  difference 
in  the  result.  The  point  on  which  this  difference  arises  re- 
lates to  the  listing  and  valuation  of  property.  In  the  Cannon 
case,  his  property  was  not  listed  by  himself,  but  by  the  as- 
sessor. In  the  other  cases,  each  of  the  parties  did  list  their 
property,  and  affix  valuations  thereto;  and  in  this  listing, 
compared  with  that  of  the  assessor,  it  appears  that  he  adopted 
theirs  just  as  given  in  by  them,  and  that  he  valued  the  prop- 
erty in  the  same  bodies  or  parcels  that  they  did,  though  affix- 
ing valuations  different  from  those  affixed  by  them. 
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We  find  that  in  this  state  of  facts,  the  doctrine  is,  that  a 
party  whose  method  of  valuation  is  followed  should  not  be 
heard  to  complain  against  this.  Blackwell  says:  *'  Town  lots, 
though  in  the  same  block  and  contiguous  and  belonging  to 
the  same  person,  must  be  separately  assessed,  unless  where 
the  owner  consents  (as  where  he  himself  lists  them  as  one 
tract)."  State  v.  Baker,  4d  Tex.  763,  is  to  the  same  elfect.  In 
that  case  it  was  held  that  the  lien  given  by  the  constitution  of 
Texas,  on  property  assessed  for  taxes,  "is  a  charge  merely 
upon  each  separate  tract  for  the  tax  assessed  against  it ";  and 
the  state  failed  to  recover  a  tax  assessed  on  several  lots  in 
Galveston,  because  they  were  assessed  in  bulk  as  of  a  gross 
value,  it  not  appearing  whether  the  lots  constituted  the  whole  or 
a  part  of  the  block,  "  and  had  been  listed  by  the  owners  as  one 
tract  or  parcel  of  land."  But  the  court  said:  "  We  are  not  to 
be  understood,  however,  by  anything  which  we  now  or  have 
heretofore  said,  as  either  holding  or  intimating  that  either 
lots  or  blocks,  in  a  town  or  city,  or  originally  distinct  and 
separate  surveys  or  grants  in  the  country,  if  listed  and  as- 
sessed by  the  owner,  or  with  his  knowledge  and  approbation, 
as  a  single  tract  or  parcel  of  land,  may  not  be  subject  to  a  lien 
for  the  aggregate  tax  thus  assessed." 

It  would  seem  to  be  reasonable,  that  a  party  who  has  listed 
and  valued  in  bulk  his  contiguous  lots  should  be  estopped 
from  complaining  that  the  assessor  did  the  same.  Suppose 
the  assessor  adopts  the  list  and  also  the  valuation  of  the  owner; 
surely  he  ought  not  to  be  permitted  to  complain  afterwards 
til  at  the  lots  were  not  valued  separately.  The  fact  that  he 
valued  the  property  at  different  figures  from  those  of  the 
owner  cannot  afiect  the  consent  that  he  should  value  it  in 
bulk.  The  assessor  is  not  bound  by  the  owner's  valuation, 
and  if  the  valuation  of  the  former  is  excessive,  redress  is  to  be 
obtained  in  the  manner  provided  by  the  statute. 

Our  conclusion  is,  that  the  assessment  in  each  of  these  cases 
should  stand,  and  that  the  several  judgments  be  reversed. 

Taxatiok  —  Assessment  —  Town  Lots. — Town  lots  must  be  separately 
listed  and  valued  for  purposes  of  assessment:  People  v.  Clunk,  70  CaL  604, 
An  assessment  of  several  town  lots  together  in  one  parcel  or  tract  ia  void,  if 
the  owner  did  not  return  them  to  the  assessor  as  a  whole,  aad  did  not  refuM 
to  make  a  return:  Cadwalader  v.  Noah,  73  Cal.  43. 
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Ex  PARTE  Harris. 

[26  Florida,  77.] 

JvDOs.  —Interest  Which  Disqualifies  a  judge  to  sit  in  a  case  onder  th»- 
Florida  statute  is  a  property  interest  in  the  action  or  its  result,  in  con- 
tradistinction to  an  interest  of  feeling,  or  sympathy,  or  bias  that  woulct 
disqualify  a  juror. 

Judge.  —  Affinity  Which  Disqualifies  a  judge  to  sit  in  a  case  is  the  tie 
arising  from  marriage  between  the  husband  and  the  blood  relations  of 
the  wife,  and  between  the  wife  and  the  blood  relations  of  the  husband. 
There  is  no  aflSnity  between  the  kinsmen  of  the  wife  and  those  of  the« 
husband,  and  vice  versa.  Hence  the  husband's  brother  and  the  wife'» 
sister  have  no  affinity,  and  the  same  is  true  of  the  husband's  brother  and 
the  wife's  brother. 

JxroaB  —  Facts  Which  do  not  Disqualify,  —  The  facts  that  a  judge  ha» 
boarded  with  his  sister-in-law,  who  has  been  a  frequent  visitor  at  his- 
home,  sometimes  staying  there  several  days,  and  that  the  judge  has- 
been  and  is  a  great  admirer  and  friend  of  a  brother  of  such  sister-in> 
law,  and  regards  him  as  scrupulously  honest,  will  not  disqualify  sucb- 
judge  from  presiding  at  the  trial  of  such  brother  for  a  criminal  ofifense. 

Bail  —  Judge  —  Disqualification. —  Where  a  person  accused  of  a  bailable- 
offense  is  taken  before  the  court  on  an  application  for  bail,  and  thfr= 
judge  refuses  to  act  on  the  ground  that  he  is  disqualified,  the  appellate^ 
court  will  grant  bail  conditioned  for  the  appearance  of  the  accused  for 
trial,  upon  a  showing  on  Itabeas  corpus  that  such  judge  is  not  disqualified: 
to  act  in  the  case. 

Frank  W.  Pope  and  0.  J.  H.  Summers,  for  the  petitioner.  - 

William  B.  Lamar,  attorney-general,  for  the  state. 

Raney,  C.  J.  The  petitioner  was  arrested  on  a  charge  of 
robbery,  and  an  information  was  filed  against  him  in  the 
criminal  court  of  record  of  Duval  County,  and  he  was  brought 
into  that  court  for  arraignment,  whereupon  the  judge,  the 
Hon.  Loton  M.  Jones,  refused  to  take  any  action  in  the  cause, 
either  to  try  him  or  to  admit  him  to  bail,  although  the  peti- 
tioner announced  his  willingness  and  readiness  to  be  tried^ 
and  offered  bail  with  good  and  sufficient  sureties.  The- 
reasons  given  by  the  judge  for  his  course  are,  that  he  is  the- 
brother  of  the  husband  of  a  sister  of  petitioner,  and  is  there- 
fore disqualified  to  take  any  action  in  the  cause;  and  further,^ 
he  has  boarded  with  his  said  sister-in-law,  and  she  is  and. 
has  been  a  daily  visitor  to  his  home,  remaining  there  some- 
times for  days,  and  petitioner  has  also  been  a  visitor  to  his; 
house,  and  he,  the  judge,  has  always  been  a  great  admirer 
and  friend  of  the  petitioner,  and  has  always  regarded  him  as 
scrupulously  honest;  and  these  considerations  lead  him  to 
fear  that  he  might  not  be  able  to  do  the  state  justice. 
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Being  in  the  custody  of  the  sheriff  on  capias  issued  upon 
■the  information,  under  the  above  circumstances,  Harris  ap- 
plied to  one  of  the  justices  of  this  court  for  a  writ  of  habeas 
-corpus,  which  he  issued,  making  it  returnable  before  the 
court,  and  the  sheriff  has  made  a  return  in  keeping  with  the 
above  facts  stated  in  the  petition. 

The  petitioner  asks  to  be  discharged  or  admitted  to  bail. 

The  act  of  December  4,  1862,  provides  that  "no  judge  of 
any  court,  or  justice  of  the  peace,  shall  sit  or  preside  in  any 
cause  to  which  he  is  a  party,  or  in  which  he  is  interested,  or 
in  which  he  would  be  excluded  from  being  a  juror  by  reason 
of  interest,  consanguinity,  or  affinity  to  either  of  the  parties; 
nor  shall  he  entertain  any  motion  in  the  cause  other  than  to 
have  the  same  tried."  It  also  makes  it  the  duty  of  the  judge 
or  justice  so  incompetent  to  retire  of  his  own  motion  without 
waiting  for  an  application  to  that  effect,  and  declares  void  all 
judgments,  decrees,  or  orders  made  by  a  justice  so  disqualified: 
McClellan's  Digest,  p.  337,  sees.  28,  29. 

Judge  Jones  is  not  a  party  to  this  proceeding,  nor  is  it  the 
proper  remedy  for  obtaining  an  adjudication  between  the  state 
and  him,  or  the  prisoner  and  the  judge,  upon  the  question  of 
his  qualification  in  the  premises  or  power  to  try  the  petitioner, 
and  directing  him  to  proceed  in  the  cause  as  it  is  his  duty  to 
do  if  he  is  not  disqualified:  State  ex  rel.  v.  Walker,  25  Fla. 
561.  Still,  it  is  urged  on  behalf  of  petitioner  that  the  judge  is 
disqualified,  and  for  this  reason  he  should  be  discharged  or 
bailed,  as  under  the  circumstances  his  detention  will  amount 
to  indefinite  imprisonment.  If  he  is  disqualified  to  hear  the 
cause,  and  such  disqualification  is  ground  for  the  petitioner's 
discharge,  he  should  be  given  his  liberty;  so  without  mean- 
ing to  conclude  Judge  Jones  upon  the  question  in  any  direct 
proceeding  against  him,  but  merely  as  an  answer  to  petition- 
er's claim,  we  must  give  our  views  on  the  subject. 

The  interest  that  disqualifies  a  judge  under  the  statute  is  a 
property  interest  in  the  action,  or  its  result,  in  contradiction 
to  an  interest  of  feeling,  or  sympathy,  or  bias  that  would  dis- 
qualify a  juror:  Sauls  v.  Freeman,  24  Fla.  209;  12  Am.  St. 
Rep.  190;  Ochus  v.  Sheldon,  12  Fla.  138.  There  is,  of  course, 
no  consanguinity  between  Harris  and  Judge  Jones.  Is  there 
any  affinity?  Not  according  to  any  law  we  can  find  on  the 
subject.  Affmity  is  the  tie  arising  from  marriage,  betwixt 
the  husband  and  the  blood  relations  of  the  wife,  and  betwixt 
Ihe  wife  and  the  blood  relations  of  the  husband;  but  there  is  no 
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affinity  betwixt  the  kinsmen  of  the  wife  and  those  of  the  hus- 
band, or  vice  versa;  thus,  say  the  books,  the  husband's  brother 
and  the  wife's  sister  have  no  affinity.  The  same  must  be  true 
of  the  husband's  brother  and  the  wife's  brother:  See  title 
"Affinity  "  in  the  law  dictionaries  of  Tomlin,  Bouvier,  Abbott^ 
Rapalje  and  Lawrence.  There  is  no  affinity  between  the  blood 
relatives  of  the  husband  and  blood  relatives  of  the  wife:  PacZ- 
dock  V.  Wells,  2  Barb.  Ch.  331 ;  Carman  v.  Newell,  1  Denio,  25; 
Spear  v.  Robinson,  29  Me.  531;  Waterhouse  v.  Martin,  4  Peck, 
873.  These  authorities  and  those  cited  in  them  show  beyond 
question  that  there  is  no  affinity  between  Judge  Jones  and  the 
prisoner.  Moreover,  in  view  of  the  doctrine  in  the  case  of 
Leefe,  2  Barb.  Ch.  39,  by  Chancellor  Walworth,  citing  Mooers 
V.  White,  6  John.  Ch.  360,  by  Chancellor  Kent,  it  is  question- 
able whether  the  statute  operates  as  to  affinity  in  a  case  like 
this,  where  the  constitution  has  created  a  court,  and  made 
no  provision  for  a  trial  by  another  judge  or  tribunal.  The 
other  circumstances  upon  which  the  judge  bases  his  fear  that 
he  will  not  be  able  to  do  justice  to  the  state  are,  as  indicated 
above,  not  such  interest  as  disqualifies  him,  nor  is  the  pres- 
ence of  the  apprehension  any  good  evidence  that  he  will  not- 
be  careful  or  able  to  do  justice. 

The  offense  is  bailable  under  our  constitution  and  laws,, 
and  the  prisoner  should  not,  under  the  circumstances,  be 
denied  the  right  of  bail,  particularly  as  no  steps  have  been 
taken  by  the  state  to  test  the  correctness  of  Judge  Jones's- 
position.  The  proper  order  will,  if  it  shall  be  necessary,  be 
made,  on  application  of  counsel  for  petitioner,  for  inquiry 
into  the  circumstances  of  the  alleged  offense  with  a  view  to 
fixing  the  amount  of  the  bail,  which  will  be  conditioned  in 
the  form  usual  and  proper  in  such  cases,  for  his  appearance 
before  the  criminal  court  of  record  of  Duval  County,  at  the 
time  or  times  to  be  specified  under  our  direction  in  the  bail 
piece. 

It  will  be  ordered  accordingly. 

Judges,  Disqualifications  of.  —  Relationship  to  a  Party  or  Attorney.  — 
A  judge  is  not  disqualified  from  sitting  in  a  case  for  the  reason  that  his 
wife  is  a  cousin  of  one  of  the  parties:  Blalock  v.  Waldrup,  84  Ga.  145;  20 
Am.  St.  Rep.  350,  and  note;  nor  because  his  brother  is  the  attorney  for  on» 
of  the  litigants:  Patiick  v.  Crowe,  15  Col.  543;  but  he  is  disqualified  when 
he  himself  is  a  nephew  or  cousin  of  one  of  the  parties:  Norton  v.  Howard, 
79  Mich.  642.  Under  the  statutes  of  Vermont,  a  deposition  cannot  be  ex» 
eluded  merely  because  the  party  ofifering  it  is  a  second  cousin  of  the  inagi*>- 
trate  before  whom  it  was  taken:  Reed  v.  Netocomb,  62  Vt.  75. 
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Interest  or  Bias.  —  A  judge  is  disqualified  from  trying  a  case  in  the  result 
of  which  he  may  be  interested  as  a  party:  Limerick  v.  Murlatt,  43  Kan.  318; 
but  he  is  not  disqualified  because  he  was  an  unsuccessful  bidder  for  the 
property  about  whicli  there  is  controversy:  Patrick  v.  Crowe,  15  Col.  543. 
*^ee  Sauls  v.  Freeman,  24  Fla.  209;  12  Am.  St.  Rep.  190. 

Previous  Connection  with  the  Litigation.  —  That  an  attorney  was  defendant's 
counsel  in  a  criminal  case  does  not  disqualify  him  from  trying  a  case  arising 
{rom  the  forfeiture  by  the  accused  of  his  bail  bond:  Hohbs  v.  Campbell,  79 
Xex.  360.  The  defendant's  father  and  step-mother  having  been  killed  at 
the  same  time,  and  defendant  being  on  trial  for  the  murder  of  his  father, 
the  trial  judge  is  not  disqualified  by  reason  of  the  fact  that  before  he  became 
judge  he  was  consulted  by  a  brother  of  the  step-mother  as  to  the  distribu- 
tion of  the  estate:    Wool/olk  v.  State,  85  Ga.  69. 

Age,  —  In  New  York,  a  judge  is  disqualified  to  serve  as  a  judge  after  the 
termination  of  the  year  during  which  he  shall  arrive  at  the  age  of  seventy: 
PeopU  V.  Wemple,  115  N.  Y.  .302. 


Savannah,  Florida,  and  Western  Eailway  Com- 
pany V.  Harris. 

[26  Florida,  148.] 

Common  Carriers  —  Liability  of  Connecting  Lines.  — A  connecting  car- 
rier is  bound  only,  in  the  absence  of  special  contract,  to  safely  carry  over 
its  own  line  and  to  safely  deliver  to  the  next  carrier. 

Common  Carriers  —  Order  and  Burden  of  Proof  in  Cask  of  Loss. — 
In  an  action  against  a  railroad  company  to  recover  for  goods  lost  by  it 
as  a  common  carrier,  the  burden  of  proof  is  first  on  the  plaintiff  to  show 
delivery  and  acceptance  of  the  goods  to  be  carried,  and  secondly,  the 
loss  and  the  value  thereof.  The  burden  is  then  shifted  on  the  carrier  to 
disprove  these  facts  by  a  preponderance  of  evidence,  or  that  the  loss 
was  occasioned  by  the  act  of  God  or  the  public  enemy,  or  that  the  goods 
contained,  in  their  nature,  elements  of  destruction  occasioning  their  loss. 

Common  Carriers  —  Connecting  Lines  —  Liability  of  Last  or  Inter- 
mediate Carrier.  —  Where  goods  transported  by  connecting  carriers 
are  lost  or  injured,  and  the  last  carrier  is  sued  therefor,  it  will  be  held 
liable,  in  the  absence  of  proof  that  the  loss  or  injury  occurred  on  some 
preceding  line,  on  the  presumption  that  the  goods  were  delivered  to  it 
in  the  same  good  condition  in  which  they  were  delivered  to  the  first 
carrier. 

Fleming  and  Daniel,  for  the  appellant. 

A.  W.  Cockrell  and  Son  for  the  appellee. 

Maxwell,  J.  The  action  is  by  appellee  against  appellant, 
for  damages  occasioned  by  the  loss  of  goods  and  injury  to 
goods  while  being  transported  from  Charlotte,  New  York,  to 
Buffalo  Bluff,  Florida.  The  bill  of  lading,  given  by  the  New 
York  Central  and  Hudson  River  railroad,  was  for  one  car  of 
household  goods  and  building  material  received  from  George 
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L.Harris,  with  destination  to  him  af'BufiFalo  Bluff,  Florida.via 
Palatka,  without  transfer."  It  is  unnecessary  to  consider  the 
matters  connected  with  the  first  count  of  the  declaration,  and 
the  first,  second,  and  third  pleas,  intended  as  defenses  to  that 
count.  These  relate  to  the  claim  of  plaintiff  that  defendant 
became  responsible  for  the  loss  and  damage  because  it  did 
not  deliver  the  car  to  the  next  succeeding  road  running  to 
Palatka,  as  the  bill  of  lading  required;  and  it  is  apparent 
from  the  record  that  the  verdict  of  the  jury  in  favor  of  plain- 
tifi"  could  not  have  been  founded  on  that  count,  as  this  would 
have  been  directly  against  the  evidence,  under  the  charge  of 
the  court  for  defendant,  that  unless  defendant  had  knowledge 
of  that  clause  of  the  bill  it  was  not  bound  thereby.  Whether 
that  charge  was  correct  is  a  question  not  involved  in  this  ap- 
peal. But  it  was  shown  by  the  evidence  that  defendant  was 
not  informed  of  the  directions  of  the  bill  of  lading,  and  that 
it  forwarded  the  goods  to  Buffalo  Blufi"  by  a  connecting  line 
of  steamers  from  the  terminus  of  its  road  to  that  point  in 
accordance  with  the  way-bill  from  an  intermediate  road» 
which  did  not  contain  the  words  "  via  Palatka,  without  trans- 
fer." Under  the  charge  of  the  court,  therefore,  the  jury 
could  not  have  found  for  the  plaintiff  on  the  issues  made 
from  the  first  count  and  the  three  pleas  thereto. 

The  second  count,  resting  somewhat  on  the  bill  of  lading, 
we  also  pass  by,  as  we  think  the  real  merits  of  the  case  are 
to  be  determined  on  the  issues  made  under  the  third  count, 
which  is,  substantially,  as  follows:  That  defendant  receivea 
the  car-load  of  goods,  undertaking  to  safely  keep,  transport 
and  deliver  the  same,  but,  not  regarding  its  duty  as  a  com- 
mon carrier,  acted  so  carelessly  and  negligently  that  by 
reason  thereof  the  said  goods  and  property  of  plaintiff  were 
as  to  part  wholly  lost,  and  as  to  other  part  greatly  damaged. 
One  plea  is,  that  defendant  safely  carried  the  goods  over  its 
line  and  delivered  the  same  to  the  next  carrier  in  the  same 
condition  as  they  were  received;  and  another  plea  is,  that 
whatever  injury  and  damage  there  was  to  said  goods  was 
caused  by  the  careless  and  negligent  packing  of  the  same  by 
the  plaintiff.  Issue  was  joined  on  these  pleas;  and  the  ques- 
tions now  to  be  considered  are  those  which  arose  during  the 
trial,  on  the  evidence  and  the  charges  of  the  court  connected 
with  this  part  of  the  controversy.  The  evidence  shows  that 
the  goods  were  delivered  to  the  initial  carrier  in  apparent  good 
order,  and  that  the  car  in  which  they  were  stored  for  trana- 
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portation  was  received  by  defendant  to  be  transported  over 
its  road  without  other  contract  than  such  as  attached  to  one 
of  the  intermediate  carriers  between  the  initial  and  last  car- 
rier, and  that  the  goods  unladen  from  the  car  by  defendant 
at  Jacksonville,  Florida,  were  forwarded  to  the  point  of  desti- 
nation as  mentioned  in  the  erroneous  way-bill  from  another 
intermediate  carrier.  Some  of  the  goods  were  lost  and  others 
were  damaged,  and  the  recompense  awarded  by  the  jury  to 
plaintiff  for  his  loss  and  damage  was  $866.75,  $87  of  which 
■was  remitted  by  plaintifif.  But  the  evidence  does  not  disclose 
-where  the  loss  or  damage  occurred,  except  as  to  damage  to 
building  material,  estimated  at  sixty  dollars,  and  some  of 
that  damage  the  plaintiff  himself  attributes  to  the  People's 
Line  of  boats,  to  which  defendant  delivered  the  material  to 
be  carried  to  Buffalo  Bluff.  It  appears,  however,  from  the 
testimony  of  plaintiff,  that  in  an  itemized  estimate  of  his  loss 
arid  damage,  the  aggregate  amount  is  even  greater  than  the 
amount  of  the  verdict,  so  that  the  verdict  may  not  have  in- 
cluded this  sixty  dollars,  or  the  remittitur  may  have  been 
intended  to  cover  it  along  with  other  items  that  made  up  the 
eighty-seven  dollars.  At  any  rate,  the  record  does  not  inform 
us  otherwise,  and  upon  scrutinizing  all  the  other  items,  we  see 
none  less  likely  to  have  entered  into  the  verdict,  or  more 
likely  to  have  entered  into  the  remittitur. 

In  the  absence  of  evidence  to  show  where  all  other  loss  and 
damage  occurred,  we  must  resort  to  the  rules  which  govern 
in  such  cases.  The  contract  with  the  initial  road,  as  shown 
by  the  bill  of  lading,  was,  that  it  was  "  not  to  transport  the 
....  goods  beyond  the  limit  of  terminus  of  its  own 
road."  Hence  its  liability  would  be  discharged  upon  deliv- 
ering the  car  to  the  next  connecting  road,  with  the  contents 
in  as  good  condition  as  when  received,  and  each  succeeding 
road  in  the  series  over  which  the  transportation  was  to  be  made 
would  be  discharged  upon  like  delivery.  As  expressed  by 
Justice  Field  in  Myrick  v.  Michigan  Central  R.  R.  Co.,  107 
U.  S.  107,  "  the  general  doctrine  as  to  transportation  by  con- 
necting lines,  approved  by  this  court,  and  also  by  a  majority 
of  the  state  courts,  amounts  to  this:  that  each  road,  confining 
itself  to  its  common-law  liability,  is  only  bound,  in  the 
absawce  of  a  special  contract,  to  safely  carry  over  its  own 
route,  and  safely  to  deliver  to  the  next  carrier,  but  that  any 
■one  of  the  companies  may  agree  that  over  the  whole  route  its 
liability  shall  extend.     In  the  absence  of  a  special  agreement 
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to  that  effect,  such  liability  will  not  attach."  The  same 
court  had  previously  said,  in  Railroad  Co.  v.  Manufacturing  Co.y 
16  Wall.  318,  that  the  "rule  which  holds  the  carrier  only 
liable  to  the  extent  of  its  own  route,  and  for  safe  storage 
and  delivery  to  the  next  carrier,  is  in  itself  so  just  and  reason- 
able that  we  do  not  hesitate  to  give  it  our  sanction."  See 
also  Knight  v.  Providence  and  Worcester  R.  R.  Co.,  9  Ana.  <fe 
Eng.  R.  R.  Cas.  90,  and  Borroughs  v.  Grand  Trunk  R.  R.  Co.y 
32  Am.  &  Eng.  R.  R.  Cas.  467,  and  note  474.  There  was 
no  special  contract  in  the  present  case  except  that  with  the 
initial  road,  so  that  each  of  the  connecting  roads,  on  receipt  of 
the  car,  was  only  responsible  for  its  own  default. 

The  rule  as  to  the  loss  of  goods  is  correctly  stated  by  Rorer^ 
we  think,  as  follows:  "In  an  action  against  a  railroad  com- 
pany for  goods  lost  by  it  as  a  common  carrier,  the  burden 
of  proof,  first,  is  on  the  plaintiff  to  prove  the  delivery  and 
acceptance  of  the  goods  to  be  carried;  and  secondly,  the 
loss,  and  the  value  thereof.  This  makes  a  prima  facie 
case  for  the  plaintiff.  To  absolve  the  defendant  from  such 
prima  facie  liability,  the  burden  of  proof  is  then  changed  to 
the  defendant,  and  it  devolves  upon  him  to  overcome  plain- 
tiff's testimony  by  a  preponderance  of  contradictory  evidence; 
or  else,  being  unable  to  do  so,  the  burden  of  proof  then  rests 
upon  the  defendant  to  show  the  loss  to  have  been  occasioned 
by  the  enemies  of  the  public  or  by  the  act  of  God.  In  default 
of  such  showing  of  either  the  one  or  other  of  these  defenses,  or 
of  overcoming  plaintiff's  evidence,  the  liability  rests  upon  de- 
fendant, unless  the  goods  themselves  contained,  in  their  nature,, 
elements  of  destruction  occasioning  their  loss.  In  that  case,, 
this  must  be  alleged  and  proven  by  defendant."  Defendant 
may  also  relieve  itself  by  showing  legal  contract  exemption. 

It  is  showtt  by  the  evidence  that  the  car  was  delivered  to- 
defendant's  road  at  Jesup,  Georgia,  and  was  transported 
thereon  to  Jacksonville.  The  loss  of  a  portion  of  the  goods, 
and  the  value  of  the  same,  is  also  shown;  but  where  the  loss 
occurred  —  whether  on  defendant's  line  or  some  other  —  is 
not  shown.  In  such  case,  there  being  several  carriers,  and 
no  contract  except  with  the  initial  one,  the  law  is,  if  the  last 
carrier  be  sued,  that  it  will  be  held  liable,  on  the  presumptiorv 
that  when  the  car  was  delivered  to  it,  the  contents  wer%  th» 
same  as  when  started  by  the  first  carrier.  And  this  presump- 
tion applies  also  to  the  condition  of  the  goods  the  car  con- 
tained: See  Smith  v.  New  York  Cent.  R.  R.  Co.,  43  Barb.  225; 
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Dixon  V.  Richmond  etc.  R.  R.  Co.,  74  N.  C.  538;  Laughlin  v. 
Chicago  etc.  Ry  Co.,  28  Wis.  204;  9  Am.  Rep.  495;  Shriver  v. 
Siovx  City  etc.  R'y  Co.,  24  Minn.  506;  31  Am.  Rep.  353;  Lin 
V.  Terre  Haute  etc.  R.  R.  Co.,  10  Mo.  App.  125;  Leo  v.  St.  Paul 
etc.  R'y  Co.,  30  Minn.  438;  Montgomery  etc.  R'y  Co.  v.  Culver,. 
75  Ala.  587;  51  Am.  Rep.  483.  The  reason  of  the  rule  of 
evidence  is  founded  upon  the  better  means  the  connecting^ 
carriers  have  to  ascertain  where  the  loss  occurred.  In  the 
nature  of  the  business,  the  party  employing  the  transportation 
is  not  expected  to  follow  up  his  goods  to  see  that  each  carrier 
makes  proper  delivery  to  the  succeeding  one;  but  his  reliance 
is,  and  the  duty  of  each  carrier  is,  that  the  goods  shall  be 
delivered  as  received.  If  not  delivered  at  the  point  of  final 
destination,  it  is  but  reasonable  that  the  last  carrier  should 
account  for  them,  and  bear  the  responsibility  of  loss,  if  not 
able  to  show  it  never  received  them.  Public  policy  requires 
this,  under  the  system  of  transportation  over  several  lines  of 
road,  for  the  protection  of  those  who  'engage  in  such  com- 
merce, because  there  is  less  hardship  upon  the  carrier  to- 
trace  the  loss,  it  being  ordinarily  impracticable  for  the  owner 
to  trace  it  without  great  trouble  and  expense,  and  sometimes 
to  the  consumption  of  the  value  of  the  property  lost.  Com- 
menting on  the  first  three  of  the  above  cases,  in  a  note  to- 
Knight  v.  Providence  etc.  R.  R.  Co.,  9  Am.  &  Eng.  R.  R.  Cas. 
90,  the  writer  aptly  says  that  they  "are  based  on  the  soundest 
principles  of  public  policy.  When  a  shipper  consigns  his 
goods  to  a  line  of  connecting  carriers  to  be  carried  to  the 
point  of  destination,  he,  of  course,  loses  all  sight  of  and  all 
control  of  them.  If  an  injury  occurs  or  a  loss  is  occasioned 
while  en  route,  he  has  no  conceivable  means  of  proving  in 
whose  hands  they  were  at  the  time  of  the  loss  or  injury.  It 
is  therefore  perfectly  proper  to  shift  the  burden  of  proof  on 
the  carrier  who  is  sued."  In  Smith  v.  New  York  Cent.  R.  R. 
Co.,  43  Barb.  225,  the  doctrine  is  expressed  as  follows:  "The 
general  rule  is,  that  things  once  proven  to  have  existed  in  a 
particular  state  are  to  be  presumed  to  have  continued  in  that 
state,  until  the  contrary  is  established  by  evidence,  either 

direct  or  presumptive Unless  this  rule  is  to  be  applied 

to  goods  delivered  to  be  transported  over  several  connecting 
railroads,  there  would  be  no  safety  to  the  owner.  It  would 
often  be  impossible  for  him  to  prove  at  what  point  or  in  the 
hands  of  which  company  the  injury  happened.  But  give  to 
Buch  party  the  benefit  of  the  presumption  that  the  goods  he 
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has  delivered  in  good  order,  in  such  case,  continued  so  until 
they  came  to  the  possession  of  the  company  which  delivers 
them  at  the  place  of  destination  in  a  damaged  condition,  and 
his  rights  will  be  completely  protected.  The  burden  is  then 
-flhifted  upon  the  latter  company  of  proving  that  such  goods 
came  to  its  possession  in  a  damaged  condition,  by  way  of  de- 
fense. This  proof  the  latter  company  can  always  make  much 
more  easily  and  readily  than  the  converse  can  be  proved  by 
the  owner.  This  is  in  perfect  harmony  with  a  well-settled 
rule  of  law  as  an  exception  to  the  general  rule.  The  general 
rule  undoubtedly  is,  that  the  burden  of  proof  is  always  upon 
the  party  who  asserts  the  existence  of  any  fact  which  infers 
legal  responsibility.  But  the  exception  is  equally  well  es- 
tablished, that  in  every  case  that  onus  probandi  lies  on  the 
party  who  is  interested  to  support  his  case  by  a  particular 
fact  which  lies  more  particularly  within  his  knowledge,  or  of 
^hich  he  must  be  supposed  to  be  cognizant.  If  the  subject- 
matter  of  a  negative  averment  lies  peculiarly  within  the 
knowledge  of  the  other  party,  the  averment  is  taken  as  true, 
^unless  disproved  by  that  party." 

The  cases  cited^  except  one,  relate  to  the  last  carrier. 
■Strictly  speaking,  the  defendant  in  this  case  was  not  the 
last  carrier;  but  in  the  case  of  Montgomery  etc.  Ry  Co. 
Y.  Culver,  75  Ala.  587,  51  Am.  Rep.  483,  it  is  held  that  the 
«ame  presumption  which  applies  against  the  last  also  applies 
"to  an  intermediate  carrier;  And  it  would  seem  that  so  far 
AS  the  contents  of  a  box  or  car  are  concerned,  or  the  condition 
of  those  contents,  the  presumption  which  attaches  to  the  last 
-carrier  must  necessarily  attach  to  each  preceding  one  after 
the  first,  for  there  could  not  be  such  a  presumption  against 
the  last  carrier  except  through  a  continuity  of  presumptions 
against  those  preceding.  The  defendant,  therefore,  must  be 
held  to  have  received  the  car  just  as  it  left  the  point  of  origi- 
nal departure;  and  it  stands  in  the  relation  of  last  carrier, 
according  to  the  principle  which  binds  the  last,  because  by 
its  action  it  was  in  position  to  know  what  goods  were  in  the 
<5ar  when  discharged,  and  the  condition  of  those  goods.  The 
reason  the  last  carrier  is  held  liable  in  such  cases  is,  that  it  is 
supposed  to  know  what  it  received  and  delivered.  The  same 
reason  applies  in  this  case  to  defendant.  It  received  and  dis- 
Kjharged  the  car.  It  knew,  or  ought  to  have  known,  what 
goods  the  car  contained,  and  what  was  the  condition  of  those 
£Oods.     Its  obligation  was  to  deliver  the  goods  to  the  next 
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carrier  in  like  quantity  and  condition  as  they  were  received^ 
Did  it  do  that?  There  is  nothing  to  show  that  it  did.  The 
strongest  evidence  for  defendant  that  it  did  was  that  one  of 
its  agents  broke  the  seal  upon  the  car,  took  out  what  was 
found  in  it,  and  delivered  the  same  to  the  People's  Line  of 
boats,  alleged  to  be  the  next  and  final  carrier.  But  this  evi- 
dence fails  to  show  what  was  delivered,  or  whether  the  lost 
goods  were  included  in  the  delivery,  —  a  fact  peculiarly  within 
the  knowledge  of  defendant,  after  opening  the  car  and  deliv- 
ering its  contents.  The  burden  of  proof  was  on  defendant  to 
show  full  delivery,  having  been  brought  to  that  duty  by  the 
presumption  that  on  receiving  the  car  for  transportation  all 
the  goods  were  in  the  car.  But  we  go  no  further  as  to  the 
liability  of  intermediate  connecting  lines  than  is  authorized 
by  the  circumstances  of  this  case,  which  so  nearly  assimilate 
it  to  that  of  a  last  carrier. 

As  to  the  injury  to  the  goods  when  taken  from  the  car,  there 
is  no  dispute  in  regard  to  the  broken  state  of  a  tool-chest.  The 
other  goods,  according  to  some  testimony  for  appellant,  were 
not  damaged,  but  this  seems  inconsistent  with  the  labored 
effort  to  show  that  the  goods  were  badly  packed  in  the  car, 
and  is  in  conflict  with  the  evidence  of  a  witness  for  appellee,^ 
who  received  the  goods  for  the  People's  Line.  He  says:  "The- 
goods  were  in  very  bad  condition.  They  were  broken  up;  the 
boxes  were  all  smashed  up,  and  a  tool-chest  was  broken  right 
in  two."  When  asked  where  he  first  saw  the  broken  furni- 
ture, he  said:  "If  I  am  not  mistaken,  it  was  in  the  evening, 
and  the  damaged  goods  were  in  the  car.  They  were  badly 
smashed  up.  I  don't  think  they  were  broken  in  taking  out." 
It  was  the  province  of  the  jury  to  decide  between  the  parties 
in  this  conflict  of  evidence,  and  this  court,  in  the  absence  of 
anything  to  show  improper  influence  operating  on  their  minds, 
will  not  disturb  their  finding. 

The  sum  of  the  situation,  then,  is  this:  The  contents  of  the 
car  were  delivered  to  the  first  carrier  in  "apparent  good  order," 
and  the  jury,  in  the  absence  of  proof  to  the  contrary,  were  au- 
thorized to  presume  that  when  delivered  to  defendant  the 
contents  were  all  still  in  the  cai;,  and  uninjured.  It  was  then 
the  duty  of  defendant  to  show  delivery  in  the  same  condition 
to  the  next  carrier.  It  has  not  done  this;  and  having  dis- 
charged the  car,  and  being  thereby  in  position  to  know  what 
it  did  deliver,  and  having  failed  to  show  that  in  making  de- 
livery to  the  People's  Line  it  delivered  the  goods  that  were 
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lost,  and  that  such  as  were  delivered  were  in  the  condition  in 
which  it  received  them,  the  jury  were  further  authorized  to 
presume  that  the  loss  and  injury  occurred  on  its  line,  except 
as  to  that  part  of  the  injury  shown  to  have  been  done  on  the 
People's  Line.  In  this  state  of  the  case,  we  must  hold  that 
the  defendant  is  liable. 

It  is  unnecessary  to  consider  the  several  errors  assigned  in 
detail,  as  in  the  view  we  have  taken  of  the  case  they  are  all 
covered,  and,  in  our  opinion,  are  either  without  good  founda- 
tion or  immaterial.  The  judgment  in  the  case  will  be  afiBrmed. 


Carribrs  —  Liability  of  Connectinq  Likes.  —  Where  a  common  carrier 
receives  goods  consigned  beyond  its  terminus,  the  duty  imposed  upon  it  is 
to  carry  the  same  safely  over  its  own  line,  and  safely  deliver  them  to  the  next 
carrier:  Alabama  etc  R.  R.  Co.  v.  Thomas,  89  Ala.  294;  18  Am.  St  Rep.  119, 
and  note  discussing  the  liability  of  connecting  carriers.  To  hold  a  carrier 
liable  for  injury  by  a  connecting  line,  it  must  be  shown  that  it  contracted  as 
principal  for  the  entire  distance;  in  the  absence  of  such  a  contract,  it  would 
be  liable  for  safe  carriage  only  over  its  own  line:  Kerrigan  v.  Southern  P. 
R.  R.  Co.,  81  Cal.  248;  Harris  v.  Howe,  74  Tex.  534. 

CoNNECTiNO  Carriers  —  Presumption  as  to  when  Loss  OocnRS.  — 
Where  goods  have  been  transported  by  successive  carriers,  and  damaged 
subsequently  to  shipment,  it  is  presumed,  in  the  absence  of  evidence,  that 
the  damage  was  caused  by  the  last  carrier:  Texas  etc.  R'y  Co.  v.  Adams,  78 
Tex.  372;  22  Am.  St.  Rep.  56,  and  note;  Columbus  etc.  R'y  Co.  t.  Teliman, 
79  Ga.  608. 

Carriers  —  Presumption  as  to  Condition  or  Goods  —  Burden  of 
Proof.  —  The  presumption  arises  that  perishable  goods  shipped  in  good 
order  continue  in  that  condition  in  the  hands  of  a  connecting  carrier,  and 
the  burden  of  proof  is  on  him  to  show  the  contrary:  Beard  F.  lUittoU  O.  R'y 
Co.,  79  Iowa,  518;  18  Am.  St.  Rep.  381,  and  note. 


City  of  Jacksonville   v,  Ledwith. 

[26  Florida,  168.] 

Market  —  Definition.  —  A  market  is  a  public  place  appointed  by  pnblio 
authority,  where  all  sorts  of  things  necessary  for  the  subsistence  or  for 
the  convenience  of  life  are  sold;  or  in  other  words,  it  is  a  designated 
place  in  a  town  or  city  to  which  all  persons  can  repair  who  wish  to  buy 
or  sell  articles  there  exposed  for  sale. 

Markets  —  Power  to  Establish,  and  Regulate  —  Police  Power.  — Au- 
thority to  establish  and  regulate  markets  falls  within  the  police  power 
of  the  states,  and  the  right  to  exercise  such  authority  may  be  con* 
ferred  by  the  state  upon  municipalities.  It  is  also  competent  for  the 
latter,  when  the  delegation  of  power  is  sufficient,  to  prohibit  the  sale  of 
marketable  articles  outside  of  the  regularly  established  markets. 

Markets  —  Power  to  Establish,  Implies  Power  to  Restrict.  —  A  grant 
of  power  to  a  city  to  establish  and  regulate  markets,  standing  aloue^ 
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seems  to  imply  power  to  prohibit  elsewhere  than  at  duly  established 
markets  the  sale  of  articles  falling  within  the  exercise  of  the  police 
power. 
Markets  —  Power  to  Establish  and  Reoulatb,  Extent  of. — Under  a 
grant  of  power  to  a  city  to  "establish  and  regulate  markets,"  and  to 
*'  regulate  the  vending  of  meat,  poultry,  fish,  fruit,  and  vegetables,"  the 
city  may  prescribe  and  restrict  the  time  and  places  for  the  sale  of  the 
articles  mentioned,  by  ordinance,  and  such  restrictions  as  to  time  and 
places  being  reasonable  with  reference  to  the  welfare  of  the  community, 
and  not  being  in  general  restraiat  of  trade,  it  may  likewise  prohibit  the 
sale  of  such  articles  elsewhere. 
Markets  —  Power  to  Establish,  Includes  Power  to  Provide  Site.  — 
Authority  to  establish  and  regulate  markets  implies  power  to  purchase 
or  provide  the  site  and  erect  necessary  buildings  and  stalls,  and  when 
provided,  by  lease,  purchase,  or  other  lawful  mode,  to  adopt  reasonable 
and  usual  rules  and  regulations  in  regard  to  the  market  and  the  busi- 
ness  transacted  there,  having  in  view  the  preservation  of  peace  and 
good  order  and  the  health  of  the  community. 
Markets  —  Power  to  Erect  or  Leask.  —  Where  the  real  or  principal  ob- 
ject of  a  city  in  erecting  or  leasing  a  building  is  to  establish  a  market, 
the  appropriation  of  a  portion  of  the  building  to  other  purposes,  as  for 
the  holding  of  courts,  does  not  render  the  erection  or  leasing  of  the 
building  illegal. 
Markets  —  Power  to  Regulate —  Monopoly.  —  Where  reasonable  facili- 
ties  for  sale  at  markets  are  given,  a  regulation  restricting  the  sale  of 
articles  within  the  police  power,  or  which  the  health  or  welfare  of  the 
community  requires  should  be  regulated,  to  markets  exclusively  is  not 
an  illegal  prohibition  of  trade  or  the  creation  of  a  monopoly. 
Police  Power  —  Subjects  of,  how  Determined. — The  courts  are  the 
final  judges  as  to  what  are  proper  subjects  of   the  exercise  of  police 
power,  and  the  legislature  cannot  arbitrarily  make  that  a  subject  which 
from  its  nature  is  not  so. 
Police  Power  —  Statutory  Construction.  —  When  a  statute  authorizes 
an  exercise  of  police  power  in  such  broad  terms  as  to  include  subjects 
which  are  not  as  well  as  those  which  are  subjects  of  such  power,  the 
exercise  of  the  power  will  be  restricted  to  things  which  are  the  legal 
subjects  of  such  power. 
Markets  —  Power  to  Establish  and  Regulate,  must  be  Strictly  Fol- 
lowed, AND  cannot  be  DELEGATED.  —  Where  the  power  to  establish 
and  regulate  markets  is  confined  by  the  grant  of  power  to  the  delib- 
erative judgment  or  discretion  of  the  law-making  power  of  the  munici- 
pality, the  grant  must  be  strictly  followed,  and  the  power  cannot  be 
delegated  to  the  judgment  or  discretion  of  one  constituent  element  of 
such  municipal  power,  nor  to  the  judgment  or  discretion  of  others. 
Markets  are  not  Subject,  as  Occupations,  to  Taxation  for  revenue  un- 
der charter  power  given  a  city  to  levy  and  collect  taxes  for  the  purposes 
of  revenue  upon  "all  property  and  privileges  taxable  by  law  for  state 
purposes,"  and  to  license,  tax,  and  regulate  certain  named  occupations, 
"  and  all  other  privileges  taxable  by  the  state."    The  word  "privileges," 
as  thus  used,  means  only  other  occupations  of  like  kind  as  those  desig- 
nated, and  not  a  technical  privilege  or  franchise  such  as  a  market. 
Markets  — Power  to  Establish  and  License.  —  Power  granted  to  a  city 
to  establish  and  regulate  a  market  includes  power  to  license  the  keeper 
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thereof.  The  license  fee  exacted  is  not,  howerer,  a  tax  for  revenue,  bat 
a  charge  nnder  the  police  power. 

Mabket.  —  Right  to  Lioemse  a  market,  no  power  being  given  to  also  tax 
it  for  revenue,  gives  a  municipal  corporation  power  to  impose  aucb 
charge  for  the  license  as  will  cover  not  only  the  necessary  expenses  of 
issuing  it,  but  also  the  additional  labor  of  officers  and  other  expenses 
imposed  by  the  business,  but  nothing  beyond  this  limit. 

Markets  —  License  to  Sell  does  not  Constitute.  —  A  license  to  sell  meats 
or  other  things  is  not  a  grant  to  maintain  a  market,  within  the  meaning, 
of  a  legislative  grant  of  power  to  estfiblish  and  regulate  markets. 

Markets. —Grant  of  Authority  to  Regulate  Vending  of  Meats  and 
vegetables  will  permit  a  city  to  ordain  general  regulations,  applicable  to- 
all  alike,  as  to  when  and  where  those  articles  may  be  sold;  but  such 
grant  is  not  one  conferring  the  franchise  of  establishing  a  market,  and 
only  a  power  to  regulate  the  sale  of  articles  which  but  for  it  could  b» 
sold  anywhere  and  at  all  times. 

Markets.  —  Power  to  Establish  Markets  cannot  be  Used  to  create  %. 
monopoly  of  the  right  to  sell,  and  the  right  to  sell  at  markets  must  be 
secured  to  all  alike,  on  the  same  conditions. 

Markets.  — Grant  of  Authority  to  Regulate  Vending  of  Meats,  etc., 
is  one  of  police  power,  to  be  exercised  upon  considerations  referable  to 
the  public  health,  and  welfare  of  the  community,  and  not  so  as  to  create 
a  monopoly,  but  so  as  to  afford  the  same  rights  to  all  alike,  upon  the 
same  conditions.  Under  such  authority,  the  hours  of  the  day,  and 
the  mode  or  manner  of  and  rules  for  conducting  the  business,  may 
be  designated  and  prescribed,  and  the  establishment  of  fixed  place* 
of  sale  may  be  prohibited  in  localities  from  which  their  exclusion  i» 
dictated  by  sanitary  considerations. 

Markets.  —  Grant  of  Authority  to  Regulate  Sale  of  Meats,  etc.,  doea 
not  authorize  the  imposition  of  taxes  for  revenue  purposes,  but  it  au- 
thorizes the  imposition  of  fees  and  charges  such  aa  may  be  required 
to  cover  the  cost  of  inspecting  the  articles  exposed  for  sale,  and  of  the 
police  supervision  of  the  business  necessary  to  prevent  its  becoming 
harmful  to  the  community. 

Markets.  — Power  to  Establish  Markets  Includf.3  Power  to  Remotb. 
or  change  their  location  from  place  to  place  as  the  convenience  and  ne- 
cessities of  the  community  may  dictate. 

Police  Power.  —  Right  to  Exercise  police  power  cannot  be  parted  with,, 
or  impaired  by  contract. 

Obdinances  —  When  must  be  Considered  Together. — When  an  ordi- 
nance is  enacted  and  approved  establishing  a  public  market,  providing- 
that  no  one  shall  sell  certain  articles  at  any  other  place  unless  expressly 
authorized  to  do  so  by  the  city  council,  and  another  ordinance,  for  the 
establishment  of  private  markets  for  the  sale  of  the  same  articles,  is 
passed  on  the  same  day,  but  approved  subsequently  to  the  other  one,  the 
two  ordinances  must  be  considered  together  as  one,  for  the  purpose  of 
ascertaining  the  intent  of  their  makers. 

Obdinances  in  Pari  Materia.  —  Where  parts  of  an  ordinance  or  of  twe 
ordinances  are  m  part  materia,  and  are  so  connected  or  dependent  upon 
each  other  that  it  cannot  be  presumed  that  their  makers  would  have 
enacted  one  without  the  other,  and  one  or  more  of  the  part*  are  void, 
the  whole  ia  void,  and  must  falL 
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/.  M.  Barrs,  and  Fletcher  and  Wurtz,  for  the  appellants. 
Cooper  and  Cooper,  for  the  appellee. 

Raney,  C.  J.  The  act  of  May  31, 1887,  chapter  3775,  estab- 
lishing the  municipality  of  Jacksonville,  provides,  in  section 
4  of  article  3,  that  the  mayor  and  city  council  "  shall  have 
power  by  ordinance  ....  to  make  regulations  to  secure  the 
general  health  of  the  inhabitants  and  to  prevent  and  remove 
nuisances;  ....  to  provide  for  and  regulate  the  inspection  of 
beef,  pork,  flour,  meal,  and  other  provisions,  oils,  whisky,  and 
other  spirits  in  barrels,  hogsheads,  and  other  vessels;  to  regu- 
late the  inspection  of  milk,  butter,  lard,  and  other  provisions; 
to  regulate  the  vending  of  meat,  poultry,  fish,  fruits,  and  vege- 
tables; to  restrain  and  punish  the  forestalling  and  regrating 
of  provisions,  and  to  establish  and  regulate  markets;  .... 
and  to  pass  all  ordinances  necessary  for  the  health,  conve- 
nience, and  safety  of  the  citizens,  and  to  carry  out  the  full  in- 
tent and  meaning  of  this  act,  and  to  accomplish  the  object  of 
this  incorporation." 

The  substance  of  the  market  ordinances  of  Jacksonville,  as 
they  stood  on  September  10,  1889,  the  time  the  bill  in  this 
case  was  filed,  is,  omitting  the  penal  provisions  as  to  a  viola- 
tion of  the  same,  as  follows:  The  public-market  ordinance 
makes  every  day  except  Sunday  a  public  market  day,  and 
constitutes  the  market  buildings  on  water-lot  24,  at  the  foot 
of  Market  Street,  and  "  not  elsewhere,"  the  public  market; 
and  ordains  that  stalls,  stables,  or  space  in  this  market  shall 
be  rented  to  butchers  or  others  desiring  to  hire  the  same  by 
the  month,  or  such  longer  period  as  may  be  desirable,  upon 
such  terms  and  for  such  sum  as  the  board  of  public  works 
shall  determine.  It  also  provides  that  no  person  shall  sell 
any  fresh  beef,  fresh  pork,  or  mutton,  or  establish  or  maintain 
any  market,  stall,  or  shop  for  the  keeping  or  sale  of  fresh  beef, 
pork,  or  mutton,  at  any  place  within  the  corporate  limits,  ex- 
cept at  the  public  market,  unless  such  person  or  persons  shall 
be  expressly  authorized  to  do  so  by  the  city  council;  provided, 
however,  that  producers  bringing  vegetables,  poultry,  eggs,  or 
other  country  produce  to  the  city  for  sale  shall  be  permitted 
to  sell  the  same  free  of  tax  anywhere  within  the  city. 

The  private-market  ordinance  provides  that  private  markets 
may  be  established,  regulated,  and  abolished  at  the  discretion 
of  the  city  council,  but  no  private  market  for  the  sale  of  fresh 
meats  or  fish  shall  be  maintained  within  the  city  except  with 
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the  permission  of  the  city  council  granted  by  resolution,  and 
not  more  than  one  stall  shall  be  permitted  or  licensed  within 
the  same  building.  Private  markets  must  be  constructed  and 
maintained  in  accordance  with  specifications,  rules,  and  regu- 
lations approved  by  the  city  board  of  health  governing  the 
same,  and  prescribing  the  size  and  character  of  stalls,  and  no 
permit  for  the  establishment  or  maintenance  of  any  private 
market  shall  be  granted  except  upon  a  petition  indorsed  by 
the  city  board  of  health.  No  person  can  maintain  or  do  busi- 
ness in  a  private  market  except  upon  paying  to  the  city 
treasurer  for  a  license  the  sum  of  five  dollars  per  month  for 
each  and  every  stall  used,  and  no  person  shall  do  the  business 
contemplated  by  this  ordinance  except  upon  stalls  licensed  as 
heretofore  provided. 

A  market,  says  Blackstone,  is  a  franchise  or  liberty  derived 
from  the  crown  by  grant,  or  by  prescription  which  supposes 
a  grant:  2  Bla.  Com.  37;  the  establishment  of  public  marts, 
or  places  of  buying  and  selling,  such  as  markets  and  fairs, 
with  the  tolls  thereunto  belonging,  being  in  England  within 
the  king's  prerogative  as  to  domestic  commerce:  1  Bla.  Com. 
274:  such  prerogative  consisting  in  the  discretionary  power 
of  acting  for  the  public  good  where  the  positive  laws  are  silent, 
and  if  it  be  abused  by  him  to  the  public  detriment,  such  pre- 
rogative is  exerted  in  an  unconstitutional  manner:  1  Bla. 
Com.  252.  In  Jacob's  Law  Dictionary,  as  well  as  that  of 
Tomlins,  a  market  is  defined  to  be  the  liberty,  by  grant  or 
prescription,  whereby  a  town  is  enabled  to  set  up  and  open 
shops,  etc.,  at  a  certain  place  therein,  for  buying  and  selling 
and  better  provision  of  such  victuals  as  the  subject  wanteth; 
it  being  less  than  a  fair,  and  usually  kept  once  or  twice  a 
week.  Bouvier's  definition  is:  A  public  place  and  appointed 
time  for  buying  and  selling;  a  public  place  appointed  by  public 
authority,  where  all  sorts  of  things  necessary  for  the  subsist- 
ence or  for  the  convenience  of  life  are  sold.  In  Ketchum  v. 
City  of  Bvffalo,  21  Barb.  296,  it  is  said,  citing  Crabb's  Law 
of  Real  Property,  that  a  market  is  the  privilege  within  a  town 
to  have  a  market,  and  the  franchise  may  be  granted  to  natural 
persons  or  bodies  politic;  the  grantee  of  the  franchise  has  the 
right  to  have  the  market,  but  the  public  have  also  an  interest 
in  the  market,  and  the  grantee  of  the  franchise  is  bound  to 
provide  suitable  accommodations  for  those  who  attend  the 
market.  Judge  Dillon,  in  his  work  on  municipal  corpora- 
tions, note  4  to  section  380,  quotes  the  definition  given  by 
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Judge  Breeze,  which  is:  A  designated  place  in  a  town  or 
city  to  which  all  persons  can  repair  who  wish  to  buy  or  sell 
articles  there  exposed  for  sale.  See  also  Cincinnati  v.  Buck- 
ingham, 10  Ohio,  257;  McLin  v.  City  of  Newhern,  70  N.  C.  12; 
City  of  Burlington  v.  Dankwardt,  73  Iowa,  170. 

The  public  character  of  markets  is  further  illustrated  by 
Prince  v.  Lewis,  5  Barn.  &  C.  363,  where  the  grantee  of  the 
market  for  the  buying  and  selling  of  vegetables,  fruits,  flow- 
ers, roots,  and  herbs  had  for  his  own  profit  permitted  part  of 
the  space  to  be  used  for  other  purposes  than  those  specified 
in  the  grant,  and  the  residue  of  the  space  became  insufficient 
for  public  accommodation,  and  there  was  not,  on  ordinary  oc- 
casions, space  within  the  market  for  carts  and  wagons  resort- 
ing thither  with  vegetables,  etc.,  and  it  was  held  that  the 
owner  of  the  market  could  not  maintain  an  action  against  an 
individual  for  selling  vegetables  in  the  neighborhood  of  the 
market,  and  thereby  depriving  him  of  toll,  even  at  a  time 
when  there  was  room  in  the  market,  without  showing  that  on 
the  day  when  the  sale  took  place  he  gave  notice  to  the  seller 
that  there  was  room  within  the  market.  Again,  in  Mosley  v. 
Walker,  1  Barn.  &  C.  55,  it  is  said  by  Bay  ley,  J.:  I  take  it  to 
be  implied  in  the  terms  in  which  a  market  is  granted,  that  the 
grantee,  if  he  confine  it  to  particular  parts  within  a  town, 
shall  fix  it  at  such  parts  as  will,  from  time  to  time,  yield  to 
the  public  reasonable  accommodations;  and  that  if  the  space 
once  allotted  ceases  to  give  reasonable  accommodation,  he  is 
bound,  if  he  has  land  of  his  own,  to  appropriate  land  on 
which  to  hold  it;  or  if  not,  to  get  land  from  other  people,  in 
order  that  the  market,  which  was  originally  granted  for  the 
benefit  of  the  people,  as  well  as  for  the  benefit  of  the  grantee, 
may  be  eff"ectually  held,  and  that  the  public  may  have  the 
benefit  which  was  originally  intended  they  should  derive 
from  it. 

In  the  case  of  Mayor  of  Penryn  v.  Best,  L.  R.  3  Ex.  D. 
292,  decided  in  1878,  tlie  court  said:  "The  mere  grant  of  a 
market  does  not  of  itself  confer  the  right  to  prevent  persona 
from  selling  on  market  days  in  their  private  houses,  though 
within  the  town  or  manor  where  the  market  may  be  held. 
This  was  decided  in  the  case  o(  Mayor  of  Macclesfield  v.  Chap- 
man,  12  Mees.  &  W.  18.  It  is  pointed  out  in  the  judgment 
that  an  old  case  {Prior  of  Dunstahle's  Case,  11  H.  6,  f,  19  a, 
and  cited  in  City  of  London's  Case,  8  Rep.  127  a)  had  been 
erroneously  supposed  to  decide  the  contrary.     It  may  also  be 
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considered  as  decided  by  the  case  of  Earl  of  Egremont  v.  Saul,. 
6  Ad.  &  E.  924.  We  feel  bound  by  these  authorities,  although 
dicta  may  no  doubt  be  found  to  the  contrary:  See  Mosley  v. 
Chadwick,  in  note  to  Mosley  v.  Walker,  7  Barn.  &  C.  47.  The 
second  conclusion  by  which  we  are  bound  is,  that  such  a  right 
as  is  contended  for  may  be  acquired  by  immemorial  enjoy- 
ment or  prescription:  Mosley  v.  Walker,  7  Barn.  &  C.  47; 
Mayor  of  Macclesfield  v.  Pedley,  4  Barn.  &  Adol.  397."  In  the 
court  of  appeal  this  view  of  the  law  was  affirmed,  though  the 
judgment  of  the  lower  court  was  reversed  on  the  ground  that 
the  right  to  prevent  butchers  from  selling  at  their  private 
shops  on  market  days,  within  the  limits  of  the  franchise,  was 
shown  by  the  evidence  to  exist  by  prescription:  L.  R.  3  Ex. 
D.  292,  297  et  seq. 

In  our  own  country  the  authority  to  establish  arid  regulate 
markets  falls  within  the  police  power  of  the  states,  and  the 
right  to  exercise  such  authority  may  be  conferred  by  a  state 
upon  municipal  corporations;  and  it  is  competent  for  these 
corporations,  where  the  delegation  of  power  is  sufficient,  to 
prohibit  the  sale  of  marketable  articles  outside  of  the  regularly 
established  markets:  Dillon  on  Municipal  Corporations,  sees. 
141,  380;  City  of  Bowling  Green  v.  Carson,  10  Bush,  64;  First 
Municipality  v.  Cutting,  4  La.  Ann.  335;  Ex  parte  Byrd,  84 
Ala.  17;  5  Am.  St.  Rep.  328. 

The  question  whether  or  not  the  grant  of  the  power  to 
"establish  and  regulate  markets"  implies,  when  standing 
alone,  authority  to  prohibit  elsewhere  than  at  duly  established 
markets  the  sale  of  articles  falling  within  the  exercise  of  the 
police  power,  need  not  be  decided  in  this  case,  although  it 
would  seem  that  authorities  of  great  respectability  sustain  the 
affirmance  of  it,  and  some  of  them  holding  that  such  is  the 
current  of  authority:  Bush  v.  Seahury,  8  Johns.  418;  Village 
of  Buffalo  V.  Webster,  10  Wend.  100;  Cronin  v.  People,  82  N.  Y. 
318;  37  Am.  Rep.  564;  Ex  parte  Canto,  21  Tex.  App.  61;  57 
Am.  Rep.  609;  Ex  parte  Byrd,  84  Ala.  17;  5  Am.  St.  Rep.  328; 
Morris  v.  Mayor,  2  La.  217;  City  of  Bowliny  Green  v.  Carson, 
10  Bush,  64;  Winnshoro  v.  Smart,  11  Rich.  551;  Dillon  on 
Municipal  Corporations,  sec.  380;  Ash  v.  People,  11  Mich.  347; 
83  Am.  Dec.  740;  St.  Louis  v.  Weber,  44  Mo.  547.  There  are, 
however,  authorities  to  the  contrary:  Bethune  v.  Hughes,  28 
Ga.  560;  73  Am  Dec.  789;  Caldwell  v.  Alton,  33  111.  416;  85 
Am.  Dec.  282.  See  also  City  of  Blooviington  v.  Wahl,  46  111. 
489;  City  of  St.  Paul  v.  Laidler,  2  Minn.  190;  72  Am.  Dec.  89^ 
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In  addition  to  the  grant  of  authority  to  "  establish  and  regu- 
late markets,"  the  legislature  has,  as  appears  in  the  first 
paragraph  of  this  opinion,  expressly  authorized  the  mayor 
and  council  to  "regulate  the  vending  of  meat,  poultry,  fish, 
fruit,  and  vegetables,"  and  under  this  grant  we  are  satisfied 
that  they  may  by  ordinance  prescribe  the  time  and  places  for 
the  sale  of  the  articles  it  covers;  and  such  restrictions  as  to 
times  and  places  being  reasonable  with  reference  to  the  wel- 
fare of  the  community,  and  not  being  in  general  restraint  of 
trade,  they  may  likewise  prohibit  the  sale  of  such  articles 
elsewhere.  That  the  sale  of  them  may,  under  this  grant,  be 
restricted  to  markets  duly  established  under  the  other,  where 
the  regulations  do  not  constitute  an  illegal  restraint  or  a  pro- 
hibition of  the  trade,  we  do  not  doubt:  Tiedeman's  Limitations 
of  Police  Power,  sec.  104;  City  of  St.  Paul  v.  Traeger,  25  Minn. 
248,  255;  33  Am.  Rep.  462;  and  authorities  cited  supra. 

Authority  to  establish  and  regulate  markets  implies,  be- 
yond question,  the  power  to  purchase  or  provide  the  site  and 
erect  necessary  buildings  and  stalls,  and  when  provided,  by 
lease,  purchase,  or  other  lawful  mode,  to  adopt  reasonable  and 
usual  rules  and  regulations  in  regard  to  the  market  and  the 
business  transacted  there,  and  having  in  view  the  preserva- 
tion of  peace  and  good  order,  and  the  health  of  the  community: 
Dillon  on  Municipal  Corporations,  sec.  382;  Ketchum  v.  Buf- 
falo, 14  N.  Y.  356;  Smith  v.  Newbern,  70  N.  C.  14;  16  Am. 
Rep.  766;  Gale  v.  Kalamazoo,  23  Mich.  344;  9  Am.  Rep.  80; 
Spaulding  v.  Lowell,  23  Pick.  71;  Caldwell  v.  Alton,  33  111. 
417;  85  Am.  Dec.  282.  If  the  real  and  principal  object  is  the 
building  of  a  market-house,  the  appropriation  of  a  portion  of 
the  building  to  other  purposes,  as  for  the  holding  of  courts, 
does  not  render  the  erection  of  the  building  illegal:  Spaulding 
V.  Lowell,  23  Pick.  71;  and  the  same  rule  will  hold  good  where, 
as  in  the  case  before  us,  the  premises  are  leased:  Gale  v.  Kal- 
amazoo, 23  Mich.  344;  9  Am.  Rep.  80.  An  express  grant  of 
police  power  as  to  regulating  the  vending  of  meat,  poultry, 
fish,  fruits,  and  vegetables,  as  has  been  given  to  the  city  of 
Jacksonville,  supplements  the  other  with  the  restrictive  au- 
thority as  to  the  time  and  place  at  which  any  article  within 
its  meaning  and  purpose  shall  be  sold.  There  is  nothing  in 
the  act  which  excludes  markets  as  the  places  to  which  the 
vending  shall  be  restricted. 

Where  reasonable  facilities  for  sale  at  markets   are  given, 
€uch  a  regulation  is  not  a  prohibition  of  trade,  nor  the  crea- 
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tion  of  a  monopoly,  the  subject-matter  of  the  regulation  be- 
ing, as  in  the  case  of  fresh  meat  and  fresh  fish,  one  which  the 
health  or  welfare  of  the  community  requires  should  be  regu- 
lated. It  is  argued  by  counsel  for  appellee  that  the  language 
of  the  act  includes  the  power  to  regulate  the  vending  of  all 
kinds  of  cured  meat  as  well  as  of  fresh  meat;  and  if  power  i» 
given  to  prohibit  the  latter,  it  is  also  as  to  the  former,  and 
hence  it  was  not  intended  to  give  this  power  as  to  either.  We 
do  not  admit  that  there  is  "  prohibition  "  of  the  sale  of  fresh 
meats  in  the  fact  that  an  ordinance  restricts  its  sale  to  market- 
houses;  still,  it  is  a  sufficient  answer  to  the  argument  made 
to  say  that  if  the  language  of  the  statute  is  broad  enougii  to 
cover  any  kind  of  meat  the  vending  of  which  cannot  reason- 
ably be  dangerous  to  the  health  or  welfare  of  the  people, 
such  language  will  be  confined,  when  considered  as  authoriz- 
ing the  exercise  of  the  police  power,  to  the  proper  subjects  of 
that  power.  It  is  well  settled  that  the  courts  are  the  final 
judges  as  to  what  are  proper  subjects  of  its  exercise,  and  the 
legislature  cannot  arbitrarily  make  that  a  subject  which  fron^k 
its  nature  is  not  so:  In  re  Jacobs,  98  N.  Y.  98;  50  Am.  Rep. 
636;  Mugler  v.  Kansas,  123  U.  S.  623.  It  would  le  unreason- 
able to  hold  that  the  use  of  language  so  broad,  when  consid- 
ered in  the  abstract,  as  to  cover  things  not  the  subject  of  the 
police  power  shows  a  legislative  intent  not  to  authorize  the 
exercise  of  the  power  as  to  proper  subjects  of  it.  Moreover,, 
the  provisions  of  the  same  section  as  to  preventing  nuisances,, 
and  regulating  or  licensing,  or  prohibiting  and  suppressing, 
threatrical  and  other  exhibitions,  and  prohibiting  and  sup- 
pressing gambling-houses  and  other  things,  certainly  do  not 
limit  the  meaning  and  effect  of  a  grant  of  the  power  to  regu- 
late the  vending  of  meat  or  to  establish  and  regulate  markets. 
The  general  law  for  the  incorporation  of  cities  and  towns, 
as  amended  in  1877,  section  22,  page  250,  McClellan's  Digest, 
enacts  expressly  that  the  city  or  town  council  shall  have 
power  to  establish  market-houses,  and  to  require  each  and 
every  person  who  may  have  for  sale  any  fresh  meat  or  fresh 
fish  to  bring  the  saine  into  the  market  and  offer  the  same  for 
sale  only  in  the  market;  and  in  view  of  the  absence  of  sucb 
an  express  provision  from  the  charter  act  under  consideration, 
it  is  contended  that  a  legislative  intention  to  withhold  frora 
the  municipality  of  Jacksonville  the  authority  to  restrict  sucb 
sales  to  market-places  is  manifested.  No  particular  formula 
of  words  or  expression  is  essential  to  convey  a  power.     The- 
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only  question  is,  Does  the  language  used  in  any  special  or 
general  act  clearly  confer  the  power?  As  stated  above,  our 
opinion  is,  that  both  upon  principle  and  authority  the  grant 
is  unquestionably  sufficient  to  do  so  in  this  case. 

It  is  necessary  to  a  judgment  upon  the  validity  of  the  above 
ordinances  to  inquire  how  the  power  to  establish  markets,  or 
to  regulate  the  same,  or  the  vending  of  meats  or  other  articles 
mentioned,  can  be  exercised.  The  statute  says:  The  mayor 
and  city  council  shall  ''have  power  by  ordinance"  to  do  so: 
Acts  of  1887,  sec.  4,  art.  3,  c.  8775,  p.  164.  The  first  section 
of  the  same  article  enacted  that  "  the  legislative  power  of 
said  incorporation  shall  be  exercised  by  a  city  council,"  and 
this  provision  is  retained  in  the  section,  as  amended  by  an 
act  approved  May  16,  1889:  Acts  of  1889,  c.  3952.  The  sec- 
ond section  of  the  article  of  the  act  of  1887  provides  that  no 
bill  shall  become  a  law  "  until  it  shall  have  been  signed  by 
the  mayor,  except  that  it  may  be  passed  without  his  signa- 
ture as  herein  provided.  No  ordinance,  or  portion  of  an  ordi- 
nance, vetoed  by  the  mayor  shall  go  into  eflfect  unless  the 
same  be  passed  by  two  thirds  of  the  whole  number  of  mem- 
bers of  the  city  council.  If  the  mayor  fail  to  return  any 
ordinance  at  or  before  the  next  regular  meeting  after  its 
passage,  he  shall  be  deemed  to  have  approved  the  same,  and 
it  shall  become  a  law  without  further  action":  Acts  of  1887, 
p.  164.  The  second  section  of  the  same  article  of  this  act 
(p.  162)  is  to  the  effect  that  the  mayor  shall  carefully  ex- 
amine all  bills  passed,  and  should  any  not  meet  his  approba- 
tion, he  shall  return  the  same  to  the  next  regular  meeting 
of  the  council,  with  his  objections  in  writing,  and  he  may 
veto  objectionable  features,  and  ''approve"  the  residue  of  the 
bill.  From  these  provisions  it  is  plain  that  a  market  cannot 
be  established,  nor  can  regulations  thereof,  or  of  the  vending 
of  meats,  poultry,  fish,  fruits,  or  vegetables,  be  made,  except 
by  municipal  law  duly  passed  by  the  council,  and  afterwards 
submitted  to  the  mayor,  and  sanctioned  by  his  approval  at- 
tested by  his  signature,  or  which  he  has  failed  to  return  to 
the  next  regular  meeting  of  th*i  council  after  its  passage,  or 
which,  having  been  returned  to  the  council  with  his  objec- 
tions, has  been  passed  over  his  veto  by  two  thirds  of  the 
whole  number  of  the  council. 

It  is  to  be  obser^'ed  that  by  the  public-market  ordinance 
as  given  above  no  person  can  sell  any  fresh  beef,  fresh  pork, 
or  mutton,  or  establish  any  market,  stall,  or  shop  for  keeping 
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or  selling  the  same,  or  either  of  them,  within  the  corporate 
limits  of  the  city,  except  at  the  public  market,  unless  such 
person  shall  be  expressly  authorized  to  do  so  by  the  city 
council.  This  provision  appears  in  the  ordinance  as  it  was 
when  adopted  in  January,  1889,  and  was  not  changed  by  the 
amendment  made  by  the  council  and  approved  by  the  mayor 
July  30th  of  the  same  year.  The  private-market  ordinance 
passed  by  the  council  July  30th,  but  not  approved  by  the 
mayor  until  August  5th,  provided,  in  its  first  section,  that 
private  markets  might  be  established,  regulated,  and  abol- 
ished at  the  discretion  of  the  city  council,  but  that  no  pri- 
vate market  for  the  sale  of  fresh  meats,  fish,  or  vegetables 
should  be  maintained  except  by  and  with  the  permission  of 
the  mayor  and  city  council,  granted  by  ordinance;  but  an  ordi- 
nance was  passed  and  approved  the  thirtieth  day  of  August, 
providing  that  this  section  should  read  as  follows:  "Private 
markets  may  be  established,  regulated,  and  abolished  at 
the  discretion  of  the  city  council,  but  no  private  market  for 
the  sale  of  fresh  meats  or  fish  shall  be  maintained  within  the 
limits  of  the  city  of  Jacksonville,  except  with  the  permission 
of  the  city  council,  granted  by  resolution."  The  provision 
that  not  more  than  one  stall  should  be  licensed  or  permitted 
in  the  same  building  was  added  by  the  amendment  passed 
September  6th,  and  approved  the  next  day.  The  fifth  sec- 
tion of  the  private-market  ordinance,  approved  August  5th, 
repeals  an  ordinance  of  June  6,  1888,  regulating  and  gov- 
erning private  markets,  but  it  is  not  shown,  nor  is  it  material 
to  know,  what  its  provisions  were.  We  may,  however,  re- 
mark that  it  does  appear  there  was  in  the  contract  made 
between  appellee  and  the  city,  in  1876,  as  to  the  public 
market  established  at  the  foot  of  Ocean  Street,  on  water-lot 
No.  10,  and  continued,  with  renewals  and  modifications  im- 
material to  mention,  down  to  May  1,  1889,  an  express  stipu- 
lation that  all  other  markets  then  existing  in  the  city  should 
be  abolished,  and  that  be  the  sole  and  exclusive  market,  ex- 
cepting such  markets  as  might  be  legally  existing  under  con- 
tract with  the  city. 

We  do  not  think  it  can  be  doubted  that  the  purpose  of 
the  amendment  of  August  30th  was  to  make  the  right  to 
keep  a  private  market  for  the  sale  of  fresh  meats,  etc., 
dependent  upon  the  permission  of  simply  the  council  ex- 
pressed by  resolution,  instead  of  the  permission  of  the  law- 
making power  duly  expressed  according  to  the  forms  prescribed 


Jan.  1890.]     City  op  Jacksonville  v.  Ledwith.  569 

by  the  charter  act  for  making  municipal  law;  and  consider- 
ing the  ordinance  as  thus  amended,  and  also  as  it  stood  after 
the  subsequent  amendment,  approved  September  7th,  its 
meaning  was,  that  the  city  council  as  a  separate  body  might 
establish,  regulate,  and  abolish,  at  its  discretion,  private  mar- 
kets, without  its  action  being  subjected  to  the  co-ordinate  ac- 
tion of  the  mayor  or  having  gone  through  the  course  required 
by  the  statute  to  make  it  municipal  law.  It  is  too  plain  to 
admit  of  discussion  that  this  cannot  be  done:  Ex  parte  Frazee, 
63  Mich.  396;  6  Am.  St.  Rep.  310;  Dillon  on  Municipal  Cor 
porations,  sees.  96,  357,  716,  779;  Cooley's  Constitutional 
Limitations,  249.  Not  that  legislative  action  in  the  form  of  a 
resolution,  and  which  has  been  passed  by  the  council,  sub- 
mitted to  the  mayor,  and  received  his  approval,  or  not  been 
returned  by  him,  or,  having  been  duly  returned  by  him,  has 
received  the  two-thirds  vote,  may  not  be  an  ordinance: 
Dillon  on  Municipal  Corporations,  sees.  307,  769,  and  notes; 
note  to  Robinson  v.  Mayor  of  Franklin,  34  Am.  Dec.  633; 
but  for  the  reason  that  markets  cannot  be  established,  nor 
■can  regulations  for  them,  or  for  the  vending  of  meat  and  other 
articles  specified  in  the  provision  of  the  statute,  be  made  by 
the  council  as  an  independent  part  of  the  city  government,  or 
in  any  other  manner  than  by  proper  ordinance  duly  enacted 
as  the  statute  has  provided:  Horn  v.  People,  26  Mich.  221; 
Buggies  v.  Collier,  43  Mo.  359,  and.  other  authorities  cited 
with  it  ivfra. 

The  amendatory  section  of  August  30th  took  the  place  of 
and  entirely  superseded  the  first  section  as  it  was  in  the 
original  ordinance  of  August  5th,  and  the  consequence  result- 
ing from  the  omission  of  the  Italicized  words  and  the  insertion 
of  those  proposing  to  delegate  to  the  council  the  power  to  es- 
tablish and  regulate  markets  is,  that  there  was,  from  the 
approval  of  the  amendment,  no  valid  provision  for  the  estab- 
lishment or  regulation  of  private  markets:  Advisory  opinion, 
15  Fla.  735;  Basnett  v.  Jacksonville,  19  Fla.  664;  State  v.  Com- 
missioners, 23  Fla.  483;  Saunders  v.  Provisional  Municipality, 
24  Fla.  226.  That  which  was  in  the  old  section,  but  was  left 
out  of  the  new,  ceased  to  exist  as  a  part  of  the  municipal 
law  because  it  was  actually,  and  we  must  hold  intentionally, 
omitted,  and  the  invalidity  of  the  substituted  subject-mat- 
ter in  the  new  section,  proposing  to  give  to  the  council  a 
power  which  it  cannot  legally  exercise,  does  not  change  the 
fact  that  the  Italicized  provision  of  the  original  section  is  no 
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longer  a  part  of  the  municipal  law.  The  omitted  matter  is  no 
longer  in  existence  as  a  part  of  the  section  or  to  be  construed 
by  the  courts. 

Another  part  of  this  private-market  ordinance  to  be  no- 
ticed is  its  second  section,  which  provides  that  such  mar- 
ket must  be  constructed  and  maintained  in  accordance- 
with  specifications,  rules,  and  regulations  approved  by  the 
city  board  of  health  governing  the  same,  and  prescribing  the 
size  and  character  of  stalls,  and  no  permit  for  the  establish- 
ment or  maintenance  of  any  market  shall  be  granted,  except 
upon  a  petition  indorsed  by  the  city  board  of  health. 

It  appears  that  on  the  sixth  day  of  August,  or  the  day  after 
the  approval  of  the  private-market  ordinance,  the  board  of 
health  formulated  and  prescribed  rules  for  the  government  of 
private  markets.  They  prescribe,  inter  alia,  that  such  a  mar- 
ket shall  have  a  water-tight  floor  of  yellow  pine  heart  plank  or 
Portland  cement,  or  of  both,  as  in  the  judgment  of  the  board 
may  be  deemed  necessary,  at  least  one  inch  in  thickness  on  a 
solid  foundation,  the  grade  of  the  floor;  connections  with  the 
sewers  and  with  the  water-works;  that  the  construction  of  all 
markets  shall  be  subject  to  the  supervision  and  approval  of  the 
city  engineer  and  health-officer,  and  the  market  to  the  daily  in- 
spection of  an  officer  of  the  health  department;  the  size  of  the 
stalls  (not  less  than  three  feet  wide  and  six  feet  long),  and 
that  they  shall  be  covered  with  a  marble  slab,  white  oil-cloth, 
or  other  "  acceptable  "  substance,  and  furnished  with  "  suit- 
able "  meat-block  and  with  galvanized  iron  hooks;  the  hour  at 
which  the  markets  shall  be  closed,  and  the  removal  of  meats 
afterwards;  the  washing  of  the  stalls,  floors,  etc.,  and  the  use  of 
disinfectants  that  may  be  prescribed  by  the  board;  and  how 
meat  shall  be  moved  from  one  market  to  another,  or  trans- 
ferred through  the  streets.  The  fifth  of  these  rules  is,  that 
persons  owning  and  operating  private  markets  and  wishing: 
to  continue  the  same,  and  those  desiring  to  establish  and 
maintain  them,  must  immediately  present  to  the  health- 
officer  or  to  the  chairman  of  the  board,  for  the  action  of  the 
board,  a  petition  to  the  city  council;  that  it  shall  state  the 
location,  number  of  stalls,  full  specifications  of  the  construc- 
tion, size,  and  other  details  of  the  proposed  market  or  build- 
ing, together  with  an  assurance  that  the  applicant  will,  in 
case  his  application  is  approved  by  the  board  and  granted  by^ 
the  city  council,  promptly  comply  with  ordinances  of  tliecity 
and  the  rules  of  the  board,  adopted,  or  that  may  be  adopted. 
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in  relation  to  the  payment  of  license,  and  the  fulfillment  of 
sanitary  requirements  and  restrictions  in  the  construction  and 
operation  of  private  markets. 

These  rules  appear  from  an  indorsement  of  the  recorder  to 
have  been  submitted  to  and  adopted  by  the  city  council  in  reg- 
ular session  on  the  day  they  were  formulated  by  the  board. 

They  are  intended  to  control  the  establishment  of  and 
to  regulate  markets.  The  establishment  and  regulation  of 
markets  must  be  effected  by  ordinance  enacted  or  ordained 
in  the  manner  prescribed  by  the  statute.  It  cannot  be  done 
either  by  a  board  of  health  acting,  in  the  language  of  th& 
brief  of  appellant's  counsel,  "in  the  capacity  of  a  committee 
from  the  council,"  nor  by  the  council  itself,  nor  by  both.  The 
board  of  health  in  prescribing  these  rules  has  done  no  more 
than  the  second  section  of  the  ordinance  contemplated,  and 
the  attempted  exercise  of  this  authority  by  the  board  was  as 
much  unauthorized  as  the  eflFort  of  the  ordinance  to  delegate 
the  power  was  illegal.  A  public  duty  which  the  legislature 
has  confided  to  the  deliberative  judgment  or  discretion  of  the- 
law-making  power  of  a  municipality  cannot  be  delegated  by 
the  latter  to  the  judgment  or  discretion  of  one  constituent 
element  of  that  power,  nor  to  the  judgment  or  discretion  of 
others.  To  permit  it  to  be  done  would  be  to  defeat  the  will 
of  the  legislature  as  to  whose  judgment  or  discretion  should 
direct  the  subject-matter  of  the  duty  confided:  Ruggles  v. 
Collier,  43  Mo.  359;  St.  Louis  v.  Clemens,  43  Mo.  395;  Sheehan 
V.  Gleeson,  46  Mo.  100;  Mattox  v.  Alexandria,  68  Mo.  115;  30' 
Am.  Rep.  776;  Whyte  v.  Mayor,  2  Swan,  364;  Day  v.  Green,  4 
Cush.  433;  State  v.  Bell,  34  Ohio  St.  194;  Lord  v.  Oconto,  47 
Wis.  386;  Birdsall  v.  Clark,  73  N.  Y.  73;  29  Am.  Rep.  105; 
Hitchcock  v.  Galveston,  96  U.  S.  344;  Indianapolis  v.  Indianapo- 
lis Gas  Light  and  Coke  Co.,  66  Ind.  396. 

The  special-market  ordinance  is  alleged  to  be  void  because 
it  also  prescribes  illegal  prerequisites,  and  one  of  the  prerequi- 
sites objected  to  is  the  license,  and  the  charge  of  five  dollars 
per  month  for  each  and  every  stall. 

Section  4  of  article  3  of  the  charter  act,  chapter  3775,  au- 
thorizes the  mayor  and  council  "to  levy  and  collect  taxes 
upon  all  property  and  privileges  taxable  by  law  for  state  pur- 
poses; ....  to  license,  tax,  and  regulate  auctioneers,  taverns, 
peddlers,  and  retailers  of  liquors,  and  all  other  privileges  tax 
able  by  the  state;  to  license,  tax,  and  regulate  hackney-car- 
riages, carts,  omnibuses,  wagons,  and  drays,  and  to  regulate 
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And  license  the  sale  of  fire-arms;  ....  and  to  regulate,  tax, 
license,  or  suppress  the  keeping  and  going  at  large  of  all  ani- 
mals within  the  city."  The  eleventh  section  of  the  act  of 
May  31,  1889,  chapter  3958,  an  act  supplementary  to  chap- 
ter 3775,  amends  section  1  of  article  12  of  the  parent  act,  re- 
taining, however,  the  provision,  "privileges  may  be  licensed 
and  taxed  by  city  ordinances,"  and  also  enacting  that  the 
council  may  provide  for  licensing  the  keeping  of  dogs. 

At  the  session  of  the  legislature  of  1887,  at  which  the  char- 
ter act,  chapter  3775,  was  passed,  a  general  revenue   law, 
■chapter  3681,  was  enacted,  it  having  received  the  approval  oi 
the  governor  June  13,  1887,  or  thirteen  days  after  the  charter 
act  was  approved.     This  act  imposes  what  was  styled  "license 
taxes  "  on  different  occupations  and  professions,  and  provides 
that  no  person  shall  engage  in  or  manage  the  business,  pro- 
fession, or  occupation  mentioned  therein,  unless  a  state  license 
«hall  be  procured  in  the  manner  prescribed,  and  enacts  that 
•counties,  incorporated  cities,  and  towns  may  impose  such  fur- 
ther taxes  of  the  same  kind,  upon  the  same  subjects,  as  they 
may  deem  proper,  but  that  they  shall  not  impose  any  such 
tax  on  any  business,  profession,  or  occupation  not  mentioned 
therein,  nor  shall  the  tax  imposed"  by  them  exceed  fifty  per 
•cent  of  the  state  tax.     The  same  limitation  upon  counties, 
cities,  and  towns  is  to  be  found  in  former  general  revenue 
laws,  as  it  also  is  in  the  amendatory  revenue  law  of  May  28, 
1889,  chapter  3847.     The  revenue  law  of  1887,  chapter  3681, 
imposes  a  license  tax  on  auctioneers,  "  taverns "   (or,  what 
-may  be  deemed  the  same  thing,  keepers  of  hotels  and  board- 
ing-houses), peddlers,  and  retailers  in  spirituous,  vinous,  or 
malt  liquors,  but  not  on  hackney-coaches,  carts,  omnibuses, 
wagons,  or  drays,  and  all  of  this  is  true  of  the  act  of  1889; 
and  in  each  of  these  general  revenue  statutes  there  is  to  be 
found  a  proviso  that  the  license-tax  provision  as  to  peddlers 
with  boat,  or  horse  and  cart  or  carriage,  shall  not  extend  to 
boats  and  carts  engaged  in  the  sale  of  vegetables  and  planta- 
tion products,  fish,  and  oysters.     The  question,  assujning  the 
five-dollar  fee  to  be  a  tax  for  revenue,  is:  Does  the  special  act 
authorize  the  imposition  of  such  a  license  or  occupational  tax 
'upon  the  franchise  or  business  of  a  market?     Counsel  for  ap- 
pellants suggests  that  the  right  to  maintain  a  market  being  a 
franchise,  it  is  a  privilege,  and  is  therefore  taxable.     Admit- 
ting, as  we  do,  that  the  right  to  keep  a  market  and  charge 
toll  is  a  franchise,  and  consequently  a  privilege,  within  the 
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meaning  of  Stevens  v.  State,  2  Ark.  291,  35  Am.  Dec.  72^ 
Washington  v.  State,  13  Ark.  752,  still,  this  admission  is  not 
conclusive  in  favor  of  the  right  of  the  city,  under  the  above 
provisions  of  its  charter  act,  to  impose  a  revenue  tax  upon 
such  markets  or  persons  keeping  them;  for  the  meaning  of 
the  word  "privileges,"  in  the  charter  act,  is  unmistakable 
from  the  connection  in  which  it  is  used.  When  the  act  gives 
power  to  levy  and  collect  taxes  upon  all  property  and  privi- 
leges taxable  by  law  for  state  purposes,  and  to  license,  tax, 
and  regulate  auctioneers,  taverns,  peddlers,  and  retailers  of 
liquors,  and  all  other  privileges  taxable  by  the  state,  it  is  clear 
that  the  legislature  did  not  use  the  word  "  privilege  "  to  des- 
ignate such  things  as  are  technically  privileges  and  cannot 
ever  be  enjoyed  or  exercised  in  England  except  through  the 
prerogative  of  the  crown  or  under  act  of  Parliament,  or  in 
this  country  by  authority  of  law,  but  to  denote  other  occupa- 
tions and  business  of  the  same  kind  as  those  mentioned  and 
that  are  taxable  by  law  for  state  purposes.  In  a  word,  wfr 
think  the  meaning  of  the  legislature,  as  shown  by  the  lan- 
guage last  referred  to,  was,  simply,  that  whatever  occupations 
were  subjected  to  taxation  by  the  state  laws  might  be  taxed 
by  the  city  of  Jacksonville,  under  an  ordinance  or  ordinances 
duly  passed,  and  none  other;  and  this  view  is  strengthened. 
by  the  fact  of  the  subsequent  provisions  of  the  municipal  law 
as  to  hackney-carriages,  carts,  omnibuses,  wagons,  and  drays, 
which  were  not  subjected  to  ''  license  taxes  "  by  the  act  of 
1887  or  that  of  1889,  and  hence  the  necessity  for  the  special 
mention  of  them  in  the  charter  act.  Moreover,  this  provision, 
as  to  hackney-carriages,  etc.,  would  not  have  been  inserted  had 
it  been  the  intention  of  the  legislature  to  delegate  to  the  mayor 
and  council  by  the  preceding  provision  the  same  power  which 
the  state  has  of  selecting  the  subject  of  occupational  or  license 
taxes  (Const.,  art.  11,  sec.  5),  instead  of  limiting  it  to  the  sub- 
jects named  in  the  charter  act  and  the  revenue  laws  of  the 
state.  Markets  are,  then,  not  subject,  as  occupations,  to  tax- 
ation for  revenue,  under  the  charter  act. 

There  was  nothing  in  the  provision  of  section  1  of  article  12' 
of  the  act  of  1887  as  to  "  privileges,"  nor  is  there  anything  in 
the  amendment  of  it  made  in  1889,  that  qualifies  the  above 
conclusion.  That  section,  as  it  appears  in  the  act  of  1889^ 
chapter  3953,  reads,  omitting  the  provision  as  to  licensing 
dogs,  as  follows:  "All  property  which  is  subject  to  state  taxes 
shall  be  assessed  and  licensed  for  taxation,  alphabetically,. 
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for  the  entire  city,  without  reference  to  wards.  The  assess- 
ment shall  be  made  by  the  comptroller  and  his  assistants, 
and  the  valuation  of  real  and  personal  property  shall  be  sub- 
ject to  be  increased  or  diminished  by  the  council,  under  regu- 
lations to  be  made  by  ordinance.  Privileges  may  be  licensed 
and  taxed  by  city  ordinances All  the  duties  now  de- 
volved upon  the  recorder  in  reference  to  the  levy  and  assess- 
ment of  taxes  shall  devolve  upon  and  be  performed  by  the 
comptroller."  It  is  evident  that  the  purpose  of  the  section  is, 
not  to  designate  the  subject  of  taxation,  but  to  regulate  the 
manner  of  assessing  and  levying  taxes  on  real  and  personal 
property,  and  of  licensing  and  taxing  the  avocations  declared 
elsewhere  to  be  taxable,  and  designated  here  as  those  by  the 
word  "  privileges."  It  prescribes  the  manner  and  mode  of 
exercising  the  taxing  power  against  the  previously  defined 
subjects  of  taxation. 

Appellants  do  not  admit,  however,  that  the  charge  of  five 
dollars  is  a  tax  levied  for  the  purpose  of  raising  revenue,  but 
contend  that  it  is  a  fee  properly  chargeable  as  incident  to  the 
power  of  police  regulation,  and,  as  such,  is  authorized.  Ac- 
cording to  this  private-market  ordinance,  no  person  can 
"maintain  or  do  business  in  a  private  market,"  except  upon 
paying  to  the  city  treasurer,  for  a  license,  the  sum  of  five  dol- 
lars per  month  for  each  stall;  and  no  person  can  do  business 
in  any  such  stall  or  private  market  that  is  not  so  licensed. 
We  have  seen  that  by  this  ordinance  not  more  than  one  stall 
can  be  licensed  in  the  same  building.  Prior  to  an  amend- 
ment of  it,  approved  September  7,  1889,  there  was  no  such 
limitation  upon  the  number  of  stalls  in  one  building.  As- 
suming that,  under  the  power  granted  to  the  mayor  and  coun- 
cil, they  may,  by  ordinance,  authorize  the  establishment  "of 
public  markets  by  private  individuals,  the  same  being  con- 
trolled and  regulated  by  the  mayor  and  council  by  ordinance, 
according  to  the  principles  of  the  decisions  in  Davenport  v. 
Kelley,  7  Iowa,  102  (notwithstanding  Le  Claire  v.  Davenport^ 
13  Iowa,  2l0),  Dillon  on  Municipal  Corporations,  sec.  385, 
and  note  4,  Gale  v.  Kalamazoo,  23  Mich.  344,  9  Am.  Rep.  80, 
Indianapolis  v.  Indianapolis  Gas  Light  and  Coal  Co.,  66  Ind. 
396,  Slaughterhouse  Cases,  16  Wall.  36,  Butchers^  Union  etc. 
Co.  V.  Crescent  City  etc.  Co.,  Ill  U.  S.  746,  Villavaso  v.  Bar' 
thet,  39  La.  Ann.  247,  our  opinion  is,  that  the  power  to  do  so 
includes,  as  a  market  is  a  franchise,  the  power  to  license.  A 
permit  to  establish  a  market  is,  from  the  nature  of  a  market, 
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a  license;  it  is  a  permit  to  do  something  which  could  not  be 
-done  before  without  such  permit,  and  hence  is  the  grant  of  a 
license.  Besides  this,  as  we  have  stated  in  the  earlier  part  of 
this  opinion,  the  power  to  establish  markets  is  within  the  po- 
lice power;  and  all  this  being  true,  we  are  unable  to  conclude 
that  the  power  to  charge,  as  a  police  regulation,  a  fee  for  the 
permit  or  license  to  establish  and  maintain  a  market,  as 
distinguished  from  a  permit  or  license  for  selling  meats  or 
vegetables  therein,  does  not  exist.  It  seems  to  us  that  it 
necessarily  does.  The  fee,  however,  is  not  a  tax  for  revenue, 
but  a  charge  under  the  police  power,  and  its  amount  is  to  be 
controlled  by  the  principles  governing  in  such  cases.  What 
amount  of  fee  or  charge  can  be  exacted  is  a  question  upon 
which  the  authorities  are  in  conflict.  By  some  it  is  held  that 
no  more  than  the  expense  of  issuing  the  license  can  be 
charged.  Judge  Cooley's  view  is,  that  the  right  to  license  an 
employment  —  no  power  being  given  to  also  tax  it  for  reve- 
nue—  gives  the  corporation  authority  to  impose  such  a  charge 
for  the  license  as  will  cover,  not  only  the  necessary  expenses 
of  issuing  it,  but  also  the  additional  labor  of  officers  and 
other  expenses  imposed  by  the  business,  but  nothing  beyond 
this  limit;  and  this  seems  to  us  to  be  the  better  rule:  Cooley's 
Constitutional  Limitations,  244,  and  note  1;  Cooley  on  Taxa- 
tion, 408-410;  Van  Hook  v.  Selma,  70  Ala.  362;  45  Am.  Rep. 
85;  Ex  parte  Gregory,  20  Tex.  App.  210;  54  Am.  Rep.  516; 
Cincinnati  Gas  Light  and  Coke  Co.  v.  State,  18  Ohio  St.  237. 

A  permit  or  license  to  a  person  to  sell  meats  or  fish,  or 
other  things,  is  not  the  grant  of  a  right  to  maintain  a  market, 
within  the  meaning  of  the  legislative  grant  to  the  munici- 
pality of  Jacksonville  of  the  power  to  establish  and  regulate 
markets.  The  establishment  and  regulation  of  a  market 
means  the  right  to  establish  and  furnish  certain  places  where 
the  public  may  resort  for  selling  and  buying  provisions  or 
articles  of  immediate  necessity,  and  where  the  owners  of  the 
articles  may  expose  them  for  sale,  and  to  regulate  these 
places  and  the  business  done  there,  and  includes  also  the 
right  to  make  charges  for  the  use  of  stalls  and  space  used  by 
those  resorting  there  with  their  products  to  sell  the  same. 
Markets  are  public  conveniencies,  and  not  a  mere  license  or 
permit  to  a  person  to  sell  his  marketable  property.  Though 
the  grant  of  authority  to  regulate  the  vending  of  meat,  poul- 
try, fish,  fruits,  and  vegetables  will  permit  the  legislative 
power  of  the  city  to  ordain  general  regulations,  applicable  to 
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all  alike,  as  to  when  and  where  those  articles  may  be  sold,  it  is 
not  one  conferring  the  franchise  of  establishing  a  market,  but 
it  is  a  power  to  regulate  the  sale  of  articles  which  but  for  it 
could  be  sold  anywhere  and  at  all  times.  The  power  to  es- 
tablish markets  cannot  be  used  to  create  a  monopoly  of  the 
right  to  sell.  It  is  not  intended  for  any  such  purpose.  The 
right  to  sell  at  markets  must  be  secured  to  all  alike,  on  the 
same  conditions.  The  grant  as  to  vending  meats,  etc.,  is  one 
of  police  power,  and  it  is  to  be  exercised  upon  considerations 
referable  to  the  public  health  or  welfare  of  the  community^ 
and  not  arbitrarily,  nor  to  create  a  monopoly  in  one  or  several 
persons,  nor  to  prohibit  the  trades  to  which  it  applies.  Though 
under  it  the  hours  of  the  day,  the  places  and  the  mode  or 
manner  of  and  rules  for  conducting  the  business,  may  be 
designated  and  prescribed,  and  the  establishment  of  fixed 
places  of  sale  may  be  prohibited  in  localities  from  which 
their  exclusion  is  dictated  by  sanitary  considerations,  and,  as 
in  the  case  of  markets  affording  reasonably  ample  facilities 
for  all  who  may  desire  to  engage  in  vending  such  articles,  the 
sales  may  be  confined  to  specific  places,  yet  all  this  must  be 
done  on  principles  of  impartial  and  general  regulation  afford- 
ing the  same  rights  to  all  alike,  upon  the  same  conditions, 
and  not  in  the  exercise  of  a  partial  and  discretionary  or 
arbitrary  will  of  the  law-making  power,  or  of  any  part  of  it: 
Tiedeman's  Limitations  of  Police  Power,  273,  274,  278;  First 
Municipality  v.  Blineau,  3  La.  Ann.  688;  Kennedy  v.  Phelps^ 
10  La.  Ann.  227;  City  of  Neio  Orleans  v.  Stafford,  27  La.  Ann. 
417;  21  Am.  Rep.  563;  Villnvaso  v.  Barthet,  39  La.  Ann.  247: 
Belcher  v.  Farrar,  8  Allen,  325;  Cooley's  Constitutional  Lim- 
itations, 201;  Horn  v.  People,  26  Mich.  221;  Mayor  v.  RadecJce, 
49  Md.  217;  33  Am.  Rep.  239;  Matter  of  Frazee,  63  Mich.  396; 
6  Am.  St.  Rep.  310;  Mintun  v.  Lome,  23  How.  435;  Logan  v. 
Pyne,4S  Iowa,  524;  22  Am.  Rep.  261;  St.  Johnshuryv.  Thomp- 
son,  59  Vt.  300;  59  Am.  Rep.  731;  Clark  v.  Le  Cren,  9  Barn. 
&  C.  52;  Chamberlain  v.  Compton,  7  Dowl.  &  R.  697.  It  does 
not  authorize  the  imposition  of  taxes  for  revenue  purposes 
upon  the  occupation  of  vending;  but  it  does,  in  connection 
with  the  grant  as  to  inspection  made  in  the  same  section, 
justify  such  fees  and  charges  as  may  be  required  to  cover  the 
expense  of  inspecting  the  articles  offered  for  sale,  and  of  the 
police  supervision  of  the  business  necessary  to  prevent  its 
becoming  harmful  to  the  community.  Though  the  right  ta 
engage  in  the  business  at  the  times  and  places,  and  under  the 
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game  conditions,  applicable  to  all  cannot  be  denied  to  any, 
the  business  may  be  so  regulated  as  the  public  welfare  may 
demand,  and  the  courts  will  not  interfere  with  the  enforce- 
ment of  a  regulation,  except  where  it  shall  be  manifest  that 
the  protection  of  the  public  is  not  its  purpose:  Austin  v.  Mur- 
ray, 16  Pick.  126;  Dillon  on  Municipal  Corporations,  sec. 
141,  note  2;  Cooley's  Constitutional  Limitations,  203.  The 
police  power  is  one  whose  existence  is  essential  to  the  protec- 
tion and  welfare  of  the  public;  and  while  it  should  be  used 
unhesitatingly  and  efficiently  for  the  ends  it  was  intended  to 
subserve,  it  should  not  be  used  for  other  purposes,  nor  further 
than  is  necessary  to  fully  effect  the  legitimate  end  in  any 
particular  case  falling  within  its  proper  exercise. 

It  is  plain  from  the  record  before  us  that  the  right  claimed 
by  Ledwith,  the  appellee,  is  that  of  maintaining  a  building 
where  stalls  and  space  are  provided  for  butchers  or  others 
desiring  to  sell,  for  the  use  of  which  stalls  and  space  he 
makes  charges.  For  some  years  prior  to  May,  A.  D.  1889, 
his  premises,  at  the  foot  of  Ocean  Street,  had  been  the  desig- 
nated public  market,  controlled  and  regulated  by  the  city, 
under  an  ordinance  and  a  contract  between  the  city  and 
himself,  which  contract  expired  on  the  first  day  of  that 
month.  The  expiration  of  this  contract  excludes  from  the 
case  all  question  as  to  the  effect  which,  if  existing,  it  might 
have  had  on  the  right  and  power  of  the  city  authorities  to 
change  by  ordinance  the  location  of  the  public  market,  or, 
barring  any  other  defects  that  may  exist  in  the  public-market 
ordinance  of  July  30,  1889,  to  establish  the  public  market  at 
the  foot  of  Market  Street,  and  abolish  that  at  the  foot  of  Ocean 
Street.  As  against  the  appellee,  or  any  one  whose  premises 
or  buildings  had  been  the  legally  established  public  market, 
there  can  be  no  doubt  of  the  right  of  the  city  authorities  to 
remove  the  market  to  a  different  place,  or  to  abolish  an  exist- 
ing one,  and  establish  a  new  market.  Neither  the  appellee 
nor  any  other  person,  nor  any  corporate  body  other  than  the 
municipality  of  Jacksonville,  acting  through  its  law-making 
authority,  has  been  given  power  by  the  legislature  to  establish 
markets  within  the  territory  of  that  city.  In  Florida,  the  legis- 
lature alone  can  confer  such  power.  The  power  to  establish  a 
market  includes  the  power  to  change  the  location  of  it  from 
place  to  place  as  the  convenience  and  necessities  of  the  com- 
munity may  dictate:  Dillon  on  Municipal  Corporations,  sec. 
382;  Cooley's  Constitutional  Limitations,  744,  note  2;   Wartr 
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man  v.  City  of  Philadelphia,  33  Pa.  St.  202;  Gall  v.  Cinciri' 
nati,  18  Ohio  St.  563;  Cougot  v.  New  Orleans,  16  La.  Ann.  21; 
City  of  New  Orleans  v.  Stafford,  27  La.  Ann.  417;  21  Am.  Rep. 
563;  Bex  v.  Cottrell,  1  Barn.  &  Add.  67;  Curwen  v.  Salkeld, 
3  East,  538;  Ga/e  v.  Kalamazoo,  23  Mich.  344;  9  Am.  Rep.  80; 
Villavaso  v.  Barthet,  39  La.  Ann.  247;  Butchers'  Union  v. 
Crescent  City  Co.,  Ill  U.  S.  746;  Presbyterian  Church  v.  Cify 
of  New  York,  5  Cow.  508.  These  authorities  show  how  ground- 
less the  vested  right  theory  of  complaint,  based  on  the  injury 
to  the  value  of  his  property  through  decrease  of  rental,  is,  and 
how  firmly  set  is  the  rule  that  the  police  power  cannot  be 
parted  with  or  impaired  by  contract  or  barter. 

The  second  section  of  the  public-market  ordinance  shows  by 
the  words,  "  unless  such  person  or  persons  shall  be  expressly 
authorized  so  to  do  by  the  city  council,"  particularly  when 
they  are  considered  in  connection  with  the  private-market  ordi- 
nance, that  it  was  not  the  intention  of  that  ordinance  to  pro- 
hibit the  sale  of  fresh  meats,  etc.,  elsewhere  than  the  so-called 
public  market.  On  the  same  day — July  30,  1889 — that  the 
first  section  of  this  ordinance  was  so  amended  as  to  establish  the 
public  market  at  the  foot  of  Market  Street,  the  so-called  private- 
market  ordinance  was  passed,  although  the  latter  did  not  re- 
ceive the  sanction  of  the  mayor  till  the  fifth  day  of  August;  and 
it  is  this  private-market  ordinance  that  was  intended  by  the 
law-making  power  of  Jacksonville  to  furnish  the  rule  under 
which  the  express  authority  suggested  by  the  second  section 
of  the  public-market  ordinance  might  be  obtained  for  selling, 
or  offering  for  sale,  fresh  beef,  fresh  pork,  or  mutton  else- 
where than  at  the  public  market,  or  establishing  or  maintain- 
ing a  market,  stall,  or  shop  for  the  sale  of  the  same.  The  two 
ordinances  are  to  be  considered  together,  or  as  one,  in  seeking 
for  the  intention  of  the  municipal  law-maker  as  to  markets 
and  the  vending  of  the  meats  mentioned  in  them.  Consider- 
ing them  together,  we  find  that  the  manifest  intention  to  per- 
mit and  regulate  sale  elsewhere  than  in  the  locus  of  the  public 
market,  as  well  as  that  to  permit  other  markets,  has  not  been 
efiectually  ordained;  or  in  other  words,  the  ordinance  govern- 
ing such  sales  and  markets  is  void  because  it  purports  to 
remit  their  establishment,  maintenance,  regulation,  and  abo- 
lition to  the  sole  discretion  of  a  body  —  the  city  council  — 
that  cannot  exercise  the  power,  and  also  to  delegate  to  a 
committee  —  the  city  board  of  health  —  authority  which  the 
state  legislature  has  committed  to  the  law-making  power  of 


7     Jan.  1890.]    City  op  Jacksonville  v.  Ledwith.  679 

the  raunicipalit3\  It  is  thus  apparent  that  the  city  of  Jack- 
flonville,  as  represented  in  the  expression  of  her  legislative 
agency  speaking  for  her,  intended  not  only  that  there  should 
be  a  public  market  at  the  foot  of  Market  Street,  but  that  there 
might  be  other  places  established  at  which  sales  could  be 
made,  yet  that  sales  could  not  be  except  at  the  public  market 
or  a  so-called  private  market;  and  to  make  this  intention  ef- 
fectual, she  has  ordained  that  a  person  who  violates  the  provis- 
ion of  the  public-market  ordinance  as  to  selling  at  other  places 
than  the  public  market  or  a  private  market  should  be  sub- 
ject to  fine  or  imprisonment.  It  happens,  however,  that  the 
private-market  ordinance  is  void,  and  the  question  arises  as 
to  what  effect  this  fact  has  upon  the  validity  of  the  above  pro- 
hibitory provision  of  the  public-market  ordinance.  In  our 
opinion,  it  invalidates  it,  because  it  never  was  the  intention 
of  the  law-making  power  of  Jacksonville  that  sales  should  be 
confined  to  the  public  market;  and  to  enforce  it  with  the  effect 
of  prohibiting  sales  elsewhere,  in  the  absence  of  valid  regula- 
tions of  such  sales,  would  be  to  do  what  was  never  intended. 
Whether  or  not  an  ordinance  restricting  sales  to  one  place  in 
a  city  of  the  territorial  extent  and  of  the  population  of  Jack- 
sonville would  be  held  to  be  valid  if  assailed  as  unreasonable, 
it  is  unnecessary  to  decide,  as  such  cannot  be  said  to  have 
been  the  purpose  in  this  case. 

The  rule  as  to  statutes  is,  that  part  of  an  act  may  be  uncon- 
stitutional without  invalidating  the  whole  of  it.  If  all  the 
provisions  are  connected  in  subject-matter,  depending  upon 
each  other,  operating  together  for  the  same  purpose,  or  other- 
wise so  connected  together  in  meaning  that  it  cannot  be 
presumed  that  the  legislature  would  have  passed  the  one 
without  the  other,  the  whole  act  will  be  declared  void.  On 
the  other  hand,  where  some  parts  are  not  connected  with  or 
dependent  upon  others,  as  where  a  statute  attempts  to 
accomplish  two  or  more  independent  objects,  it  may  be  void 
in  part,  and  valid  as  to  the  residue.  If  its  purpose  is  to 
accomplish  a  single  object  only,  and  some  of  its  provisions  are 
void,  the  whole  must  fail,  unless  sufficient  remains  to  efi'ect 
the  object  without  the  aid  of  the  invalid  portions.  If  the  valid 
and  the  void  parts  "  are  so  mutually  connected  with  and 
■dependent  on  each  other  as  conditions,  considerations,  or 
compensations  for  each  other  as  to  warrant  the  belief  that  the 
legislature  intended  them  as  a  whole,  and  if  all  could  not  be 
carried  into  effect,  the  legislature  would  not  pass  the  residue 
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independently,  then  if  some  parts  are  unconstitutional,  all  the- 
provisions  which  are  thus  dependent,  conditional,  or  connected' 
must  fall  with  them  ":  Cooley's  Constitutional  Limitations,, 
177-179;  State  ex  rel.  v.  Deal,  24  Fla.  293;  12  Am.  St. 
Rep.  204.  The  same  principles  apply  to  city  ordinances: 
Dillon  on  Municipal  Corporations,  sec.  421,  and  notes.  A 
valid  charter  act  is  the  constitution  of  a  municipality  as- 
much  as  the  work  of  a  regularly  chosen  convention  ratified  by 
the  vote  of  the  people  is  the  organic  law  of  the  state.  It  is 
evident  that  the  purpose  of  the  public  and  private  market- 
ordinances,  considered  together,  is  twofold.  Outside  of  its 
prohibitory  provisions,  the  object  of  the  former  was  to  provide 
a  public  market  where  persons  could  resort  to  sell  and  buy,  as^ 
indicated  above.  The  object  of  the  prohibitory  clause  was  to 
regulate  the  sale  of  certain  articles,  and  it  cannot  be  denied 
that  it  and  the  private-market  ordinances  are  conditions,  con- 
siderations, and  compensations  for  each  other.  Surely  the- 
specified  provision  of  the  former,  with  the  clause  last  quoted 
above,  would  not  have  been  ordained  without  enacting  the- 
pri vale-market  ordinance,  unless  it  should  be  assumed  that  it 
was  deemed  necessary  to  have  the  latter  ordinance  to  make 
the  quoted  clause  effectual;  and  that  it  was  not  so  assumed,  we 
are  concluded  by  the  fact  of  the  enactment  of  the  private- 
market  ordinance.  This  prohibitory  clause  of  the  so-called 
public-market  ordinance  and  the  private-market  ordinance 
are  as  connected  with,  conditional  upon,  and  compensatory  to 
each  other  as  if  they  were  in  the  same  ordinance  or  section 
of  an  ordinance,  and  the  invalidity  of  the  latter  ordinance  is- 
fatal  to  the  specified  provision  of  the  former.  To  hold  the 
contrary  would  be  to  enforce  what  was  never  intended  by  any 
branch  of  the  law-making  power  of  Jacksonville  in  passing  or 
approving  either  of  these  by-laws. 

It  is  evident  that  there  is  no  valid  regulation  prohibiting 
sales  elsewhere  than  at  the  public  market,  and  for  this  reasoa 
there  is  no  legal  impediment  to  the  sale  in  the  appellee'* 
building;  and  he  should,  in  the  absence  of  legal  restriction  of 
Bales  to  other  places,  not  be  interfered  with  in  the  alleged  use 
of  the  premises. 

It  may  be  well  for  us  to  remark  that  it  is  not  to  be  inferred 
from  anything  said  in  this  opinion  that  the  municipal  author- 
ities may  not  avail  themselves  of  all  sources  of  knowledge 
and  experience  in  framing  rules  and  regulations,  nor  is  the' 
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power  of  the  city  to  use  all  usual  or  proper  agencies  for  the 
enforcement  of  the  same,  when  duly  ordained,  to  be  doubted. 

We  have  gone  as  far  into  the  questions  affecting  the  ven- 
"dors  of  meat  doing  business  in  Ledwith's  building  as  is 
necessary  to  a  decision  of  the  case.  Ledwith  is  not  such  a 
vendor,  and  it  is  not  proper  that  we  should  say  more  than  we 
have  upon  any  question  not  afifecting  his  rights. 

The  decree  is  affirmed. 

Power  of  Municipalities  to  Establish  and  Regulate  Markets.  — 
This  subject  has  already  been  discussed  at  considerable  length  in  the  note  to 
■Caldioell  v.  City  of  A  lion,  85  Am.  Dec.  286,  and  in  prior  notes  in  that  series 
therein  referred  to.  Hence  it  only  remains  to  summarize  the  later  cases  and 
'8uch  as  are  not  mentioned  in  the  prior  notes. 

The  cases  agree  that  authority  to  establish  and  regulate  markets  falls 
•within  the  police  power  of  the  states;  that  the  right  to  exercise  such  power 
may  be  conferred  by  them  upon  municipal  corporations;  and  that  the  latter 
may,  when  the  delegation  of  power  is  sufficient,  prohibit  the  sale  of  market- 
able articles  elsewhere  or  outside  the  regularly  established  markets.  Al- 
though there  is  a  seeming  conflict  in  the  earlier  cases  on  the  question  as  to 
whether  or  not  the  delegation  of  authority  to  establish  and  regulate  mar- 
kets, when  standing  alone,  includes  power  to  prohibit  the  sale  of  goods  and 
products  outside  of  duly  established  markets,  the  weight  and  current  of  the 
Jater  authorities  show,  conclusively  that  the  delegation  of  the  first-mentioned 
ipower  includes  the  other:  Ex  parte  Byrd,  84  Ala.  17;  5  Am.  St.  Rep.  328; 
Natal  V.  Louisiana,  139  U.  S.  621,  624;  Cronin  v.  People,  82  N.  Y.  318;  37  Am. 
Rep.  564;  Ex  parte  Canto,  2  Tex.  App.  61;  57  Am.  Rep.  609;  People  v.  Keir,78 
Mich.  98;  Gosaiyi  v.  New  Orleans,  41  La.  Ann.  522;  State  v.  Oisch,  31  La.  Ann. 
544;  States.  Pendergrass,  106  N.  C.  664;  St.  Louis  v.  Weber,  44  Mo.  547;  New- 
son  V.  Oalveston,  76  Tex.  559.  These  cases  also  decide  that  a  delegation  of 
■such  power  confers  authority  to  confine  the  business  referred  to  in  the  ordi- 
■nance  to  certain  hours  of  the  day,  to  certain  localities  or  buildings  in  the 
city,  and  to  the  manner  of  its  prosecution  within  such  hours,  localities,  and 
Luildings. 

Respectable  authority,  however,  may  stiH  be  found  maintaining  that  such 
delegation  of  authority  alone  will  not  confer  power  to  limit  the  sale  of  mar- 
Iketable  articles  elsewhere  than  at  the  established  market  during  market 
:hour3:  Bethune  v.  Hughes,  28  Ga.  560;  73  Am.  Dec.  789  (overruled,  in  eCFect, 
under  a  subsequent  statute,  in  Badkins  v.  Robinson,  53  Ga.  613);  St.  Paul  v. 
Laidler,  2  Minn.  190;  72  Am.  Dec.  89;  St.  Paul  v.  Traeger,  25  Minn.  248; 
:33  Am.  Rep.  462;  Caldwellv.  Alton,  33  111.  417;  85  Am.  Dec.  282;  Blooming- 
ton  v.  WaJd,  46  111.  489;  Burlington  v.  Dankwardt,  73  Iowa,  170. 

In  Natal  v.  Louisiana,  139  U.  S.  621,  it  was  said  that  "in  states  where 
the  common  law  prevails,  the  regulation  and  control  of  markets  for  the 
sale  of  provisions,  including  the  places  and  the  distances  from  each  other  at 
^vhich  they  may  be  kept,  are  matters  of  municipal  police,  and  may  be  in- 
trusted by  the  legislature  to  the  city  council,  to  be  exercised  as  in  its  discre- 
tion the  public  health  and  convenience  may  require."  Hence  an  ordinance 
prohibiting  the  keeping  of  a  private  market  within  six  squares  of  any  pub- 
lic market  of  the  city,  under  penalty  of  fine  or  imprisonment,  is  valid. 

To  make  a  grant  of  power  to  establish  and  regulate  maurketa  sffectual,  it 
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Ij  necessary  that  suitable  market-houses  should  be  provided,  and  it  follows, 
w  a  necessary  consequence  that  such  grant  of  power  includes  power,  beyond 
question,  to  purchase  or  provide,  by  lease  or  otherwise,  the  site,  and  to  then 
erect  the  necessary  buildings  and  stalls,  to  be  followed  by  reasonable  and 
iust  rules  for  the  regulation  of  such  market,  with  reference  to  the  peace, 
health,  and  good  order  of  the  community.  Such  rules  must  be  of  a  polic*^ 
or  sanitary  character,  and  must  not  operate  so  as  to  create  a  monopoly  or  t<v 
restrain  trade.  They  must  be  restricted  to  reasonable  reijulation:  Caldwell 
V.  Alton,  33  111.  417;  85  Am.  Dec.  282;  SmUh  v.  Mewbern,  70  N.  C.  14;  1(>. 
Am.  Rep.  766;  Ketchumv.  Buffalo,  14  N.  Y.  356,  Power  to  erect  a  market- 
house  includes  power  to  repair  it:  SmUh  v.  Newhern,  70  N.  C.  14;  16  Am. 
Rep.  766;  to  employ  architects  to  prepare  plans  for  its  erection:  State  v. 
Paterson,  34  N.  J.  L.  163;  Peterson  v.  New  York,  17  N.  Y.  449;  to  lease 
the  unoccupied  part  of  the  market-house,  when  erected,  to  private  persons: 
Spauldingv.  Lowell,  23  Pick.  71;  and  to  lease  a  building  for  market  purposes 
if  that  is  deemed  preferable  to  building:  Wade  v.  Hampton,  77  N.  C.  460; 
Oale  V.  Kalamazoo,  23  Mich.  344;  9  Am.  Rep.  80.  The  power  to  erect  also^ 
includes  power  to  contract  for  building,  and  such  contract  is  as  binding  upon 
the  municipality  as  a  contract  entered  into  by  a  private  individual  concern- 
ing his  private  business  is  upon  him:  Gale  v.  Kalamazoo,  23  Mich.  344;  9' 
Am.  Rep.  80.  A  municipality  may  contract  with  a  private  person,  authoriz- 
ing him  to  build  a  market-house,  rent  stalls,  and  collect  dues  during  a  speci- 
fied period,  upon  the  consideration  that  the  site,  which  is  his  property, 
together  with  the  improvements  thereon,  shall  be  conveyed  to  the  city  abso- 
lutely, and  in  good  order,  upon  the  expiration  of  his  term:  Slate  v.  Nalai^ 
41  La.  Ann.  887. 

Power  to  establish  market-houses,  to  require  provisions  to  be  sold  there, 
and  to  forbid  their  sale  elsewhere  cannot  be  fettered  by  contract,  but  must 
be  left  free  to  be  exercised  at  all  times,  whether  in  conferring,  or  withhold- 
ing market  privileges  when  once  conferred;  and  one  who  has  expended; 
money  in  preparing  and  equipping  a  private  market,  established  under  au- 
thority of  the  city,  is  chargeable  with  notice  that  the  city  may  at  any  time 
forbid  him  to  continue  and  keep  his  market  at  that  place.  The  withdrawal 
of  the  privilege  does  not  divest  the  citizen  of  a  constitutional  right,  nor  de- 
prive him  of  his  property;  nor  is  an  ordinance  withholding  such  privilege 
in  restraint  of  trade:  Newson  v.  Galveston,  76  Tex.  559;  Gale  v.  Kalamazoo^ 
23  Mich.  344;  9  Am.  Rep.  80. 

The  power  to  establish  a  market,  either  public  or  private,  undoubtedly 
includes  authority  to  change  or  shift  its  location  from  place  to  place  as  the 
convenience  or  necessity  of  the  community  may  require:  Wartmnn  v.  PhilO' 
delphia,  33  Pa.  St.  202;  Gall  v.  Cincinnati,  18  Ohio  St.  563;  New  Orleans  v. 
Stafford,  27  La.  Ann.  417;  21  Am.  Rep.  563.  In  Attorney-General  v.  De- 
troit, 71  Mich.  10*2,  it  was  said:  "That  a  city  may  change  the  locations 
of  markets,  where  it  will  not  injuriously  affect  public  rights,  is  very  gen- 
erally accepted.  That  it  cannot  capriciously  destroy  them,  unless  the 
charter  gives  distinct  power  to  do  so,  seems  to  be  a  necessary  inference 
from  the  general  rules  governing  the  use  of  franchises,  which  are  seldom, 
and  in  cases  of  public  enjoyment  are  never,  given  as  mere  sources  of  reve- 
nue, without  regard  to  the  public  convenience." 

Under  a  grant  of  power  to  establish  and  regulate  markets,  the  power 
cannot  be  delegated  to  private  individuals,  or  to  certain  parts  of  the  mu- 
nicipal law-making  power,  so  that  the  persoui  to  whom  the  power  i«  granted. 
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may  regulate  and  control  the  markets  thus  erected  and  established:  Daven- 
port V.  Kelley,  7  Iowa,  102;  State  v.  Paterson,  34  N.  J.  L.  163. 

Power  to  establish  and  regulate  markets  does  not,  of  itself,  confer  power 
to  levy  taxes;  and  the  right  to  impose  a  reasonable  license  for  market  privi- 
leges does  not  give  the  right  to  use  the  license  as  a  mode  of  taxation  for 
revenue,  in  the  absence  of  clear  intent  to  that  efifect  in  the  city  charter: 
State  V.  Bean,  91  N.  C.  554.  To  reimburse  the  city  for  maintaining  and 
supervising  the  market,  it  unquestionably  has  the  right  to  impose  a  license 
fee  upon  those  enjoying  the  market  privileges,  or  occupying  stalls  therein: 
Le  Claire  v.  Davenport,  13  Iowa,  210;  State  v.  Bean,  91  N.  C.  554;  In  re 
Nightingale,  11  Pick.  167;  Pigeon  v.  Montreal  etc.  Court,  17  Can.  Sup.  Ct. 
495;  State  v.  Gisch,  31  La.  Ann.  544.  A  license  of  twenty-five  cents  per 
day  for  the  privilege  of  occupying  a  stall  in  a  city  market  is  reasonable,  and 
may  be  enforced:  Cincinnati  v.  Buckingham,  10  Ohio,  257. 

A  municipality,  in  locating  its  markets,  ia  restricted  to  such  places  as 
will  not  create  a  nuisance,  and  consequently  it  cannot  locate  a  market  so  as 
to  obstruct  a  street,  or  a  private  person's  place  of  business  thereon:  Wart' 
man  v.  Philadelphia,  33  Pa.  St.  203;  Columbus  v.  Jacques,  30  Ga.  506. 

As  we  have  shqw'a  in  the  beginning  of  this  note,  the  power  to  establish 
markets  necessarily  includes  power  to  restrict  the  sale  of  provisions  to  the 
locality  provided,  and  after  markets  and  their  limits  have  been  established, 
power  is  necessarily  implied  to  prescribe  regulations  by  ordinance  for  their 
proper  conduct  and  control;  and  the  only  limit  upon  this  power  is,  that 
the  regulations  must  be  uniform  in  their  operation  upon  all  persons.  They 
must  not  discriminate,  be  in  restraint  of  trade,  nor  create  a  monopoly,  but 
must  be  calculated  to  promote  the  general  welfare  of  the  inhabitants:  Bloom- 
ington  v.  Wahl,  46  111.  489.  The  method  of  selling  goods,  the  arrangement 
of  stalls  and  the  articles  therein,  and  the  method  of  weighing  provisions  may 
all  be  prescribed:  Snellv.  Belleville,  30  U.  C.  Q.  B.  81;  Le  Claire  v.  Davenport, 
13  Iowa,  210.  The  sale  of  meat  may  be  prohibited,  except  in  places  desig- 
nated by  the  market  board,  and  in  the  public  markets:  Kelly  v.  Toronto, 
23  U.  C.  Q.  B.  425.  So  the  wholesale  and  retail  trade  in  the  market  may  be 
separated  by  prescribing  a  penalty  for  retailing  within  the  wholesale  limits: 
Sti-ike  V.  Collins,  64  L.  T.,  N.  S.,  152.  The  sale  of  fresh  meat  in  less 
quantities  than  a  quarter  may  be  prohibited  except  at  public  markets:  St. 
Louis  V.  Weber,  44  Mo.  547;  Davenport  v.  Kelley,  7  Iowa,  102.  So  the  sale  of 
meat  in  any  quantity  may  be  prohibited,  except  at  specified  places:  Buffalo 
V.  Webster,  10  Wend.  99.  So  the  sale  of  oysters  may  be  prohibited  outside 
the  market:  Morano  v.  Mayor,  3  La.  217.  And  where  an  adequate  public 
market  has  been  established,  the  opening  of  any  other  market  may  be  prohib- 
ited and  made  unlawful:  State  v.  Oisch,  31  La.  Ann.  544.  And  an  ordinance 
prohibiting  any  one  living  within  twenty  miles  of  the  market  occupying 
a  stand  until  he  shows  that  his  goods  are  the  produce  of  his  own  or  an 
adjoining  farm  is  valid:  Commonwealth  v.  Rice,  9  Met.  253.  An  ordinance 
prohibiting  the  sale  of  meat  without  license,  and  excepting  farmers,  will  not 
bring  within  the  exception  a  butcher  by  trade  who  sells  meat  produced  on 
his  farm:  Rochester  v.  Pettinger,  17  Wend.  265.  An  ordinance,  however,  grant- 
ing the  exclusive  right  to  maintain  a  market  to  one  or  more  persons  for  a 
definite  period  of  time  is  unlawful  as  creating  a  monopoly:  Oale  v.  Kalama- 
woo,  23  Mich.  344;  9  Am.  Rep.  80.  So  an  ordinance  is  unreasonable  and  in 
restraint  of  trade  which  prohibits  the  sale  of  fresh  meat  at  any  time  during 
the  day  within  the  city  limits  except  at  a  designated  market. 

The  restriction  can  only  extend  to  reasonable  market  limits  during  certain 
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houra:  Bloomington  v.  Wahl,  46  El.  489;  and  when  the  limits  of  the  market 
boundary  are  specified,  the  ordinance  operates  only  within  those  limits,  and 
cannot  be  made  to  extend  throughout  the  whole  city:  Caldwell  ▼.  Alton,  33  111. 
417;  85  Am.  Dec.  282.  So  a  city  has  no  right,  without  express  authority,  to 
shut  out  gardeners  and  farmers,  or  other  produce-raisers,  from  access  to  the 
general  market,  without  giving  them  a  substitute  for  it,  by  providing  that 
such  produce  shall  only  be  sold  by  sellers  who  hare  leased  stalls  in  such 
market:  Hughes  r.  Becwder't  Court,  75  Mich.  674;  13  Am.  St  Rep,  475.  An 
ordinance  prescribing  a  penalty  of  not  less  than  one  or  more  than  five  dollars 
for  every  hour  that  a  person  shall  keep  his  wagon  within  the  limits  of  the 
market,  without  the  consent  of  the  clerk  thereof,  and  after  notice  to  remove, 
i*  nnreasonable^  and  void:  CommonweaUh  t.  WiUdna,  121  Mass.  356. 
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RoDEN  V,  Chicago  and  Grand  Trunk  Railway 

Company. 

[133  Illinois,  72.] 

Persons  Travelino  upon  Railroad  Tracks  as  Highways  are  Guiltt  or 
Gross  Negligence,  and  the  railroad  company  is  responsible  only  for 
willful  or  wanton  injuries  to  them,  or  for  injuries  resulting  from  a  de- 
gree of  negligence  equivalent  thereto.  The  company  does  not  owe  to 
Buch  persons  the  duty  to  furnish  flagmen  or  to  ring  a  bell.  These  are 
for  the  benefit  of  those  about  to  cross  railroad  tracks. 

Verdict  for  Defendant  mat  be  Directed  when. — Where  there  la  no 
evidence  to  support  the  plaintiff's  cause  of  action,  the  court  may,  at  the 
close  of  the  plaintiff's  case,  direct  the  jury  to  find  for  the  defendant. 

Action  on  the  case.     The  opinion  states  the  facts. 
Burke  and  Hollett,  and  John  Gibbons,  for  the  appellant 
F.  H.  Culver,  for  the  appellee. 

ScHOLFiELD,  J,  This  was  an  action  on  the  case,  by  appel- 
lant, for  negligence  of  appellee,  causing  personal  injury  to 
appellant.  The  superior  court,  after  hearing  all  the  evi- 
dence offered  on  behalf  of  appellant,  instructed  the  jury  to 
find  for  appellee.  Verdict  and  judgment  thereon  were  there- 
upon rendered  in  behalf  of  appellee,  and  that  judgment  was 
affirmed  in  the  appellate  court  for  the  first  district.  The  only 
question  here  is,  whether  there  is  evidence  in  the  record  which 
would  support  a  judgment  in  behalf  of  appellant. 

The  declaration  contains  four  counts,  in  each  of  which  it  is 
alleged  appellant  was  in  the  observance  of  due  care  for  his 
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personal  safety  at  the  time  that  he  was  injured.  In  the  first 
count,  the  negligence  of  appellee  is  alleged  to  have  been  ii> 
carelessly  and  improperly  driving  and  managing  its  engine. 
In  the  second  count,  it  is  alleged  to  have  been  in  running  at 
a  greater  rate  of  speed  than  provided  by  an  ordinance  of  the 
city.  In  the  third  count,  it  is  alleged  to  have  been  in  not 
ringing  a  bell.  In  the  fourth  count,  it  is  alleged  to  have  been 
in  omitting  to  have  a  flagman  at  the  crossing. 

At  the  time  appellant  was  injured,  he  was  traveling  longi- 
tudinally along  the  main  track  of  appellant's  railway,  where 
trains  were  frequently  passing  in  each  direction.  The  com- 
pany owed  him,  therefore,  no  duty  in  respect  to  furnishing 
flagmen  or  ringing  a  bell,  which  are  for  the  benefit  of  those 
about  to  cross  railroad  tracks:  Chicago  etc.  Ry  Co.  v.  Einin-^ 
ger,  114  111.  79.  Those  who  travel  upon  railroad  tracks  a& 
highways  are  themselves  guilty  of  gross  negligence,  and  the 
railroad  company  is  only  responsible  for  willful  or  wanton  in- 
juries to  them,  or  for  injuries  resulting  from  a  degree  of  neg- 
ligence equivalent  thereto:  Illinois  Cent.  R.  R.  Co.  v.  Godfrey^ 
71  111.  507;  22  Am.  Rep.  112;  Illinois  Cent.  R.  R.  Co.\.  Heih- 
erington,  83  111.  510;  Blanchard  v.  Lake  Shore  etc.  R'y  Co.,  126 
111.  416;  9  Am.  St.  Rep.  630. 

There  is  no  evidence  tending  to  show  negligence  in  driving 
and  managing  appellee's  engine,  or  that  its  engine  was  run- 
ning at  a  greater  rate  of  speed  than  provided  by  ordinance. 
Appellant  testified  that  he  was  walking  south  on  the  railroad 
track,  and,  observing  an  engine  approaching  on  the  same 
track,  he  stepped  over  on  another  track,  and  as  he  did  so,  he 
was  struck  and  injured  by  an  engine  approaching  from  hi» 
rear.  As  he  stepped  on  the  other  track,  he  says  he  did  not 
look  in  the  rear,  from  which  the  engine  that  struck  him  wa» 
approaching,  and  that  he  walked  only  twenty-five  or  thirty 
feet  until  he  was  struck.  There  is  no  evidence  that  he  was 
observed  by  those  in  charge  of  the  engine  that  struck  him, 
before  he  was  struck,  or,  if  he  had  been,  that  the  engine  could 
have  been  stopped  by  any  management,  however  skillful,  be- 
fore he  was  struck.  There  is  no  ordinance  in  evidence  limit- 
ing the  sj^eed  of  trains  at  this  point,  and  no  evidence  tending 
to  show  that  the  engine  was  being  run  at  a  high  and  reckless 
rate  of  speed. 

We  find  no  cause  to  disturb  the  judgment  below,  and  it  i8 
therefore  affirmed. 

Judgment  affirmed. 
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Railroad  Companies  —  DnxT  to  Trespassers  on  their  Tracks.  —  A  per- 
son walking  upon  a  railroad  track  is  a  trespasser,  and  guilty  of  gross  negligence^ 
and  if  he  is  run  over  and  killed,  the  company  is  not  liable  for  damages  for 
his  death,  unless  willfully  or  wantonly  caused:  Blanchard  v.  Lake  Shore  etc 
R'y  Co.,  126  111.  416;  9  Am.  St.  Rep.  630,  and  note;  Louisville  etc.  R.  R.  Co. 
V.  Crawford,  89  Ala.  240;  Burbaiihv.  Illinois  etc.  R.  R.  Co.,  42  La.  Ann.  1156; 
Broim  V.  St.  Louis  etc.  R'y  Co.,  52  Ark.  120;  Central  etc.  Co.  v.  Denson,  84 
Ga.  774;  Bare  v.  Pennxylvania  R.  R.  Co.,  135  Pa.  St.  95;  Brooks  v.  Lincoln 
St.  R.  R.  Co.,  22  Neb.  816;  White  v.  Central  R.  R.  etc.  Co.,  83  Ga.  595. 

Verdict.  —  A  court  may  direct  a  jury  to  find  for  the  defendant,  where, 
in  case  it  should  find  for  the  plaintiff,  it  would  be  the  duty  of  the  court  ta 
set  aside  the  verdict:  Blanchard  t.  Laie  Sliore  etc  Ky  Co.,  126  111.  416;  9^ 
Am.  St.  Rep.  630. 


Chicago  and  Northwestern  Railway  Company 
V.  Chapman. 

[133  Illinois,  96.] 
Common  Carrier  cannot  Limit  his  Liability  by  Stipulation  in  Re- 
ceipt. —  Under  the  statutes  of  Illinois,  a  common  carrier  is  prohibited 
from  limiting  his  common-law  liability  safely  to  deliver  property  in- 
trusted to  him  for  transportation  at  the  place  to  which  it  is  to  be  trans- 
ported, by  any  stipulation  or  limitation  expressed  in  the  receipt  givea 
for  such  property;  but  those  statutes  do  not  prohibit  common  carrier* 
from  limiting  their  common-law  liabilities  by  contract  with  the  owner 
of  property  delivered  for  transportation. 
Common  Carrier  may,  by  Express  Contract,  Limit  his  Liability.  — 
A  common  carrier  may,  by  express  contract,  limit  his  strict  common- 
law  liability  to  such  damage  as  may  occur  on  hia  own  line  of  carriage,, 
against  loss  by  fire  without  his  fault,  and  against  other  loss  not  attribu- 
table to  his  negligence,  or  that  of  his  servants. 
Common  Carrier  may  Require  Shipper  to  Fix  Valub  or  Goods.  — 
A  common  carrier  may  require  the  owner  of  goods  offered  for  transpor- 
tation to  fix  their  value,  so  as  to  protect  himself  against  fraud  in  case- 
of  loss. 
Common  Carrier  cannot  Exempt  Himself  from  Liability  for  Loss 
Resulting  from  his  Gross  Negligence.  — A  common  carrier  cannot, 
even  by  express  contract,  exempt  himself  from  liability  for  damages- 
resulting  from  the  gross  negligence  or  willful  misconduct  of  himself  or 
of  his  servants  or  employees;  nor  can  he  shield  himself  as  to  any  por- 
tion of  the  damages  to  person  or  property  occasioned  by  his  or  his  ser- 
vants' gross  negligence  or  willful  misconduct. 
Common  Carrier  cannot  Arbitrarily  Fix  Value  of  Goods,  and 
thereby  Limit  his  Liability.  —  A  common  carrier  cannot  arbitrarily 
fix  the  value  of  goods  delivered  to  him  for  transportation,  and  thereby 
limit  his  liability  in  case  of  loss.  If  a  value  be  fixed  by  the  carrier, 
and  the  contract  of  shipment  is  based  thereon,  the  amount  thus  fixec) 
will  ordinarily  determine  the  liability  of  the  carrier.  It  will  not,  how- 
ever, if  untruthfully  given  in  respect  to  property  that  the  carrier  had 
less  opportunity  to  inspect  and  know  the  value  of  than  the  shipper, 
estop  the  carrier  to  show  that  the  value  was  less  than  that  fixed. 
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£iIMITATION    OF   VaLUB    IN    CaRRIER's   RECEIPT    NOT    BiNDINO    ON    SHIPPER 

WHEN.  — Where  a  common  carrier  receives  property  for  transportation, 
charges  what  he  sees  proper,  and  makes  oat  a  bill  of  lading  without 
asking  any  questions  as  to  the  value  of  the  property,  a  clause  in  the  bill 
of  lading  attempting  to  limit  a  recovery,  in  case  of  loss,  to  a  certain 
sum  does  not  amount  to  an  admission  on  the  part  of  the  shipper  that 
the  property  is  worth  no  more  than  that  sum,  where  the  latter  makes 
no  representations  to  induce  the  fixing  of  the  value  of  the  property  at 
that  amount;  nor  does  it  afifect  the  question  that  the  carrier  had  at 
the  time  two  classifications  of  such  property,  one  limiting  the  amount 
of  recovery,  and  the  other  not  limiting  the  amount,  but  charging  a 
higher  freight  rate,  where  no  notice  was  given  to  the  shipper  at  the 
time  of  any  such  classifications. 

Action  on  the  case.  The  horse  referred  to  in  the  opinion 
■was  shown  to  have  been  a  valuable  race-horse,  and  was  so 
injured  by  the  accident  as  to  be  wholly  worthless.  The  acci- 
•dent  hai)pened  by  the  train  in  which  the  horse  was  being 
•carried  colliding  with  a  construction  train.  There  was  a 
verdict  and  judgment  for  the  plaintiff  for  $3,290.  The  other 
facts  are  sufficiently  stated  in  the  opinion. 

W.  C.  Goudy,  W,  B.  Keep,  and  R.  N.  Botsford,  for  the  appel- 
lant. 

A.  H.  Barryj  and  Sherwood  and  Jones,  for  the  appellee. 

Shope,  C.  J.  This  is  an  action  on  the  case,  by  appellee 
:against  appellant,  as  a  common  carrier,  to  recover  damages 
for  the  loss  of  the  plaintiff's  horse  while  being  shipped  over 
appellant's  railroad.  There  is  little  dispute  as  to  the  facts  of 
the  case.  There  was  ample  evidence  to  show  gross  negligence 
•on  the  part  of  the  servants  of  the  defendant,  from  which  the 
injury  to  the  horse  resulted. 

By  the  ruling  of  the  trial  court  in  giving  an  instruction 
for  the  plaintiflF,  and  in  the  modification  of  one  asked  by  the 
■defendant,  the  question  of  law  is  presented,  whether  it  is 
•competent  for  a  railway  carrier  to  limit  or  restrict,  by  con- 
tract, its  liability  for  an  injury  to  property,  during  its  trans- 
portation, against  the  gross  negligence  of  the  carrier  or  its 
.servants. 

The  act  in  respect  of  common  carriers  approved  March  27, 
1874,  provides  "that  whenever  any  property  is  received  by 
A  common  carrier  to  be  transported  from  one  place  to  an- 
other, within  or  without  this  state,  it  shall  not  be  lawful  for 
«uch  carrier  to  limit  his  common-law  liability  safely  to  de- 
liver such  property  at  the  place  to  which  the  same  is  to  be 
transported,  by  any  stipulation  or  limitation  expressed  in 
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the  receipt  given  for  such  property."  This  is  substantially^ 
re-enacted  in  section  33  of  chapter  114,  relating  to  railroads. 
These  statutes  do  not,  in  terms,  prohibit  common  carriers 
from  limiting  their  common-law  liabilities  by  contract  with 
the  owner  of  property  delivered  for  transportation.  Formerly,, 
the  restriction  of  a  carrier's  liability,  when  expressed  in  a 
mere  receipt,  often  gave  rise  to  the  question  as  to  whether 
the  shipper  had  knowingly  assented  thereto,  and  this  enact- 
ment was  doubtless  intended  to  obviate  the  difficulty  growing 
out  of  that  condition.  In  many  respects,  a  railway  carrier 
may,  by  express  contract,  limit  its  strict  common-law  lia- 
bility. It  may,  by  special  contract,  limit  the  liability  to 
such  damage  or  loss  as  may  occur  on  its  own  line  of  carriage: 
Illinois  Central  R.  R.  Co.  v.  Frankenherg,  54  111.  88;  5  Am. 
Rep.  92;  Chicago  etc.  Ry  Co.  v.  Montfort,  60  111.  175;  Field 
V.  Chicago  etc.  R.  R.  Co.,  11  111.  458;  Erie  R'y  Co.  v.  WilcoZy 
84  111.  239;  25  Am.  Rep.  451;  Wahash  etc.  Ry  Co.  v.  Jagger- 
man,  115  111.  407.  The  carrier  may  limit  its  liabilities  against 
loss  by  fire  without  its  fault:  Van  Schak  v.  Northern  TranS' 
portation  Co.,  3  Biss.  394.  And  the  liability  may  thus  be 
limited  as  an  insurer,  and  against  other  loss  not  attributable 
to  its  negligence  or  that  of  its  servants,  and  may  require  the 
value  of  goods  offered  for  transportation  to  be  fixed  by  the 
shipper,  to  protect  itself  against  fraud  in  case  of  loss. 

The  courts  of  this  state  have  never  held  that  the  carrier 
may  limit  or  restrict  its  liability  for  loss  or  damage  resulting- 
from  its  own  gross  negligence,  or  the  gross  negligence  of  its  ser- 
vants. On  the  contrary,  it  has  been  repeatedly  and  uniformly 
held  that  it  cannot  do  so,  even  by  express  contract  with  the 
shipper.  The  question  first  arose  in  Illinois  Central  R.  R. 
Co.  V.  Morrison,  19  111.  136,  and  it  was  there  said:  "We  think 
the  rule  a  good  one,  as  established  in  England  and  in  this 
country,  that  railroads  have  the  right  to  restrict  their  liabili- 
ties as  common  carriers  by  such  contract  as  may  be  agreed 
upon  specially,  they  still  remaining  liable  for  gross  negligence 
or  willful  misfeasance,  against  which  good  morals  and  public 
policy  forbid  they  should  be  permitted  to  stipulate."  And 
substantially  the  same  language  is  used  in  Illinois  Central 
R.  R.  Co.  V.  Read,  37  111.  484,  87  Am.  Dec.  260,  and  in  Illinois 
Central  R.  R.  Co.  v.  Adams,  42  111.  474;  92  Am.  Dec.  85.  In 
Illinois  Central  R.  R.  Co.  v.  Smyser,  38  111.  354,  87  Am.  Dec. 
301,  it  was  held  that  a  railroad  company  may  restrict  its  lia- 
bilities for  loss  or  injury  occurring  during  the  transportation- 
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of  property,  the  carrier  being  still  held  liable  for  gross  negli- 
gence or  willful  misfeasance.  So  in  Illinois  Central  R.  R.  Co. 
V.  Adams,  42  111.  474,  92  Am.  Dec.  85,  it  is  said  "that 
although  the  railroad  company  might  protect  itself  by  contract 
against  certain  risks  assumed  by  common  carriers  and  be- 
longing to  their  vocation,  it  is  contrary  to  good  morals  and 
public  policy  that  they  should  be  allowed  to  stipulate  against 
their  own  gross  negligence,  or  that  of  their  employees,  or  their 
willful  default."  In  Oppenheimer  v.  United  States  Express  Co., 
€9  111.  62,  18  Am.  Dec.  596,  the  court  holds  that  the  contracts 
exempting  carriers  from  liabilities  are  not  to  be  construed  as 
providing  against  loss  or  injury  occasioned  by  actual  negli- 
gence on  their  part.  In  the  subsequent  case  of  Arnold  v. 
Illinois  Central  R.  R.  Co.,  83  111.  273,  25  Am.  Rep.  383,  it  was 
said:  "The  doctrine  is  settled  in  this  court  that  railroad  com- 
panies may  by  contract  exempt  themselves  from  liabilities 
on  account  of  the  negligence  of  their  servants,  other  than  that 
which  is  gross  or  willful." 

In  the  Read  case,  supra,  the  question  arose  where  the  plain- 
tiflf  was  riding  on  a  free  ticket,  on  the  back  of  which  was  an 
indorsement  to  the  effect  that  the  person  accepting  the  same 
assumes  all  risks  of  accident,  and  expressly  agrees  that  the 
company  shall  not  be  liable,  under  any  circumstances,  for  in- 
jury to  the  person  or  property  of  the  passenger  while  using 
the  ticket.  It  was  held  that  the  acceptance  and  use  of  the 
ticket  made  the  indorsement  thereon  a  special  contract,  but 
that  the  contract  did  not  exempt  the  company  from  liability 
for  injury  caused  by  gross  negligence. 

In  Erie  R'y  Co.  v.  Wilcox,  84  111.  239,  25  Am.  Rep.  451,  we 
said:  "The  law  has  wisely,  and  for  reasons  that  concern  the 
public  welfare,  inhibited  a  common  carrier  of  passengers  or 
freight  from  contracting  against  its  own  negligence,  or  that  of 
its  servants  and  employees."  See  also  Toledo  etc.  Ry  Co.  v. 
Beggs,  85  111.  80;  28  Am.  Rep.  613. 

In  Adams  Express  Co.  v.  Steitaners,  61  111.  184,  14  Am.  Rep. 
57,  goods  were  shipped  from  Chicago  to  New  York,  worth  in 
fact  four  hundred  dollars,  for  which  the  company  gave  the 
shipper  a  receipt  limiting  its  liability  to  fifty  dollars  in  case 
of  loss,  of  which  the  shipper  had  notice.  It  was  there  said: 
"Even  if  it  should  be  conceded  that  the  shipper  must  be 
considered  as  having  assented  to  the  terms  of  the  bill  of 
lading,  we  cannot  hold  the  carrier  excused  from  the  exercise 
of  reasonable  and  ordinary  care.     Courts  have  often  had  occa- 
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€ion  to  express  their  regret  that  common  carriers  have  been 
permitted,  even  by  contract,  to  discharge  themselves  from  the 
obligations  imposed  by  the  salutary  rules  of  the  common  law. 
....  It  is  very  unreasonable  in  the  carrier  to  say  that  it  will 
in  no  event  be  liable  beyond  the  sum  of  fifty  dollars,  in  the 
absence  of  a  special  contract,  though  it  may  have  received 

much  more  than  that  sum  merely  in  the  way  of  freight 

It  would  be  very  easy  for  them  to  require  the  shipper  to 
specify  the  value  of  the  merchandise,  ....  making  their 
charges  in  proportion  to  their  liability.  If  the  shipper  should 
falsely  state  the  value,  he  could  not  complain  of  being  held 
to  his  own  valuation.  In  order  to  prevent  the  carrier  from 
releasing  himself  by  contract  from  all  liability,  courts  have 
laid  down  the  rule  above  stated,  that  he  cannot,  even  by  con- 
tract, exempt  himself  from  the  exercise  of  reasonable  care." 
And  the  same  rule  was  laid  down  in  Boscowitz  v.  Adams  Ex- 
press Co.,  93  111.  523;  34  Am.  Rep.  191;  and  it  was  there  held 
that  the  defendant  was  liable  for  the  full  value  of  the  goods, 
if  the  loss  was  owing  to  negligence  on  the  part  of  the  railway 
company,  who  was  the  servant  of  the  express  company  in 
the  transportation  of  the  goods. 

We  have  thus  given  an  epitome  of  cases  decided  by  this 
court,  to  which  others  might  be  added,  for  the  purpose  of 
showing  that  we  are  committed  to  the  doctrine  that  a  com- 
mon carrier  cannot,  even  by  express  contract,  exempt  itself 
from  liability  resulting  from  the  gross  negligence  or  willful 
misconduct  committed  by  itself  or  its  servants  or  employees. 
Whatever  may  be  the  rule  elsewhere,  in  this  state  the  common 
carrier  cannot  contract  for  exemption  from  responsibility  for 
a  failure  on  its  part,  or  that  of  its  servants,  to  exercise  or- 
dinary care  in  the  transaction  of  its  business.  If  the  carrier 
may  by  contract  limit  its  liability  for  gross  negligence  or  will- 
ful misfeasance  to  any  extent,  it  may  contract  for  total  ex- 
emption. A  contract  for  exemption  from  liability  for  its  torts 
being  void,  as  against  public  policy,  it  cannot  shield  itself  as 
to  any  portion  of  the  damages  to  person  or  property  occa- 
sioned by  its  gross  negligence  or  willful  misconduct.  As  we 
have  seen,  it  may  protect  itself  against  fraud  by  requiring 
the  consignee  to  state  the  value  of  the  thing  shipped;  but 
when  it  receives  property  for  transportation  it  must  exercise 
reasonable  care  until  it  reaches  its  place  of  destination,  and 
will  not  be  permitted  to  absolve  itself  from  that  responsi- 
bility. 
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By  the  strict  rule  of  the  common  law,  the  carrier  was  liable 
for  injuries  resulting  from  causes  beyond  his  control,  and 
which  were  not  the  result  of  his  act  or  the  omission  of  his- 
duty,  the  exception  being,  that  he  was  not  liable  for  injury  or 
loss  resulting  from  the  act  of  God  or  the  public  enemy.  Tbu» 
he  must  account  for  goods  received  for  transportation,  even 
though  they  be  destroyed  by  fire  without  his  fault.  The  rule 
has  generally  been  so  far  relaxed  that  the  carrier  may,  by  spe- 
cial contract,  exempt  himself  from  this  strict  liability  imposed 
by  the  common  law,  but  the  weight  of  authority,  in  our  judg- 
ment, holds,  as  this  court  has  uniformly  held,  that  he  may 
not  exempt  himself  from  liability  for  damages  resulting  from 
the  gross  negligence  or  willful  misconduct  of  himself  or  of  his 
servants.  The  law  does  not  authorize  common  carriers  to  fix, 
arbitrarily,  the  value  of  goods  delivered  to  them  for  transpor- 
tation, and  thereby  limit  their  liability  in  case  of  loss.  If  a 
value  should  be  fixed  by  the  carrier,  as  before  stated,  and  the 
contract  of  shipment  was  based  thereon,  the  amount  thus 
fixed  would  ordinarily  determine  the  liability  of  the  carrier. 
It  would  not,  however,  if  untruthfully  given  in  respect  of  prop- 
erty that  the  carrier  had  less  opportunity  to  inspect  and  know 
the  value  of  than  the  shipper,  estop  the  carrier  to  show  that 
the  value  was  less  than  that  fixed.  It  cannot  be  said  that  the 
clause  in  this  contract,  attempting  to  limit  a  recovery  to  one 
hundred  dollars,  amounts  to  an  admission  on  the  part  of  the 
shipper  that  the  horse  was  worth  no  more  than  that  sum.  It 
was  not  made  by  the  shipper,  or  intended  as  a  statement  of 
the  value  of  the  property,  but  was  intended  to  fix  a  limit  to 
the  defendant's  liability  in  case  of  loss;  and  if  the  contract 
had  not  been  void,  and  had  been  knowingly  entered  into  by 
the  shipper  or  his  authorized  agent,  it  might  have  furnished 
the  measure  of  recovery.  If  the  injury  to  the  property,  and 
damage  resulting,  had  been  caused  by  any  casualty  against 
which  the  carrier  might  contract,  the  tender  made  by  the  de- 
fendant of  the  amounts  named  in  the  contract  might  have 
been  a  bar  to  a  recovery,  if  it  had  been  kept  good.  It  is 
manifest  from  the  foregoing  that  the  tender  was  not  eflectual 
to  defeat  a  recovery  by  the  plaintiff. 

As  before  said,  we  are  not  unmindful  that  a  contrary  rule 
has  been  announced  by  courts  of  the  highest  respectability, 
and  among  them  the  supreme  court  of  the  United  States. 
Notwithstanding  the  great  respect  we  entertain  for  the'  very 
learned  and  eminent  tribunals  which  have  thus  held,  we  are 
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80  strongly  committed  to  the  doctrine  before  announced,  that 
we  feel  compelled  to  adhere  to  the  rule  so  long  and  firmly  es- 
tablished in  this  state;  and  notwithstanding  the  persuasive 
weight  of  the  rulings  of  these  eminent  tribunals,  and  of  the 
reasons  given  for  their  decisions,  we  are  still  satisfied  that  the 
rule  laid  down  in  this  state  is  based  upon  sound  reason  and 
a  wise  public  policy,  and  is  also  supported  by  the  decided 
weight  of  authority. 

In  this  case,  the  agent  of  appellant  came  to  the  agent  of  the 
appellee  and  others,  and  offered  special  inducements  to  ship 
their  animals  over  appellant's  road.  No  representation  was 
made  by  appellee  or  his  agent  to  induce  the  fixing  of  the 
value,  either  of  the  property  shipped,  or  of  the  services  of  ap- 
pellant for  its  carriage.  It  is  insisted  that  the  company  had 
two  classifications  at  the  time,  under  which  live-stock  was 
shipped;  that  one  limited  the  amount  of  recovery  for  a  horse 
to  one  hundred  dollars  in  case  of  loss,  and  that  in  the  other 
class  there  was  no  limitation,  but  a  higher  freight  rate  was 
charged.  At  the  time  of  this  shipment  no  notice  was  given 
of  any  such  classification.  The  appellant's  agent  received 
the  property,  charged  what  he  saw  proper,  and  made  out  the 
bill  of  lading  without  asking  any  questions  as  to  the  value  of 
the  property.  The  fact  that  such  classification  existed  could 
in  no  way  affect  the  plaintiff" 's  right  of  recovery,  unless  notice 
thereof  had  been  brought  home  in  some  way  to  the  plaintiff" 
or  his  agent.  But  it  cannot  avail,  in  any  event,  as  against 
the  right  of  recovery  here.  Plaintiff"  was  guilty  of  no  miscon- 
duct which  would  estop  him  from  asserting  his  right  to  re- 
cover the  value  of  his  property,  and  it  was  unlawful  for  the 
railway  carrier  to  contract  for  exemption  from  liability  re- 
sulting from  the  gross  negligence  of  its  servants. 

Some  other  minor  points  are  made,  which,  however,  have 
been  disposed  of  by  what  has  already  been  said,  and  no 
further  discussion  need  be  indulged. 

We  find  no  substantial  error  in  the  record,  and  the  judg- 
ment of  the  appellate  court  will  be  aflBrmed. 

Judgment  affirmed. 

Power  of  Common  Carrier  to  Limit  the  Amount  of  hts  Liabilitt, 
fN  the  Event  of  Loss,  to  a  Sum  Less  than  the  Injury  Sustained.  — 
Upon  the  question  whether  or  not  a  common  carrier  can  limit  bia  liability 
for  loss  of  or  damage  to  goods  delivered  to  him  for  transportation  to  a  sum 
less  than  their  actual  value,  when  such  loss  or  damage  results  from  his 
negligence,  or  from  the  negligence  of  his  agents  or  servants,  the  authorities 
AM.  ST.  Rep..  Vol.  XXIII.  — 38 
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are  conflicting.  One  line  of  anthoritiea  holds  that  where  a  contract  of 
carriage,  signed  by  the  shipper,  is  made  with  a  common  carrier,  agreeing 
on  a  valuation  of  the  property  to  be  carried,  with  the  rate  of  freight  based 
on  the  condition  that  the  carrier  assumes  liability  only  to  the  extent  of  the 
agreed  valuation,  even  in  case  of  loss  or  damage  by  the  negligence  of  the 
carrier,  the  contract  will  be  upheld  as  a  proper  and  lawful  mode  of  securing 
a  due  proportion  between  the  amount  for  which  the  carrier  may  be  re- 
sponsible and  the  freight  he  receives,  and  of  protecting  himself  against 
extravagant  and  fanciful  valuations:  Hart  v.  Pennsylcania  B.  R.  Co.,  112 
U.  S.  331;  Hopkins  v.  Westcott,  6  Hlatchf.  64;  Muaer  v.  Holland,  17  Blatchf. 
412;  Eai-nest  v.  Expi-esa  Co.,  1  Woods,  573;  The  Hadji,  18  Fed.  Rep.  459; 
The  Lydian  Monarch,  23  Fed.  Rep.  298;  South  A  N.  Ala.  R.  R.  Co.  v.  Hen- 
lein,  52  Ala.  606;  23  Am.  Rep.  578;  South  <t  N.  Ala.  R.  R.  Co.  v.  Henlein, 
56  Ala.  368;  Louisville  etc  R.  R.  Co.  v.  Oden,  80  Ala.  38;  St.  Louis  etc  R'y 
Co.  V.  Lesser,  46  Ark.  236;  St.  Louis  etc  R'y  Co.  v.  Weakly,  50  Ark.  397;  7 
Am.  St.  Rep.  104;  Brehme  v.  Adams  Ex.  Co.,  25  Md.  328;  Squirt  v.  New 
York  Cent.  R.  R.  Co.,  98  Mass.  239;  93  Am.  Dec.  162;  Graves  v.  Lake  Shore 
etc  R.  R.  Co.,  137  Mass.  33;  50  Am.  Rep.  282;  Hill  v.  Boston  etc  R.  R.  Co., 
144  Mass.  284;  Brown  v.  Cunard  S.  8.  Co.,  147  Mass.  58;  Hai-vey  v.  Terre 
Haute  etc  R.  R.  Co.,  74  Mo.  638;  Brown  v.  WaLash  etc  R'y  Co.,  18  Mo. 
App.  568;  Durgin  v.  Amencan  Ex.  Co.,  Sup.  Ct.  N.  H.,  July  25,  1890; 
Duntley  v.  Boston  etc.  R.  R.  Co.,  Sup.  Ct.  N.  H.,  July  26,  1890;  Belger  v. 
Dinsmore,  51  N.  Y.  166;  10  Am.  Rep.  575;  Magnin  v.  Dinsmore,  56  N.  Y. 
168;  Steers  v.  Liverpool  etc  S.  S.  Co.,  57  N.  Y.  1;  15  Am.  Rep.  453;  Mag- 
nin V.  Dinsmore,  62  N.  Y.  35;  20  Am.  Rep.  442;  Ma^rUn  v.  Dinsmore,  70 
N.  Y.  410;  26  Am.  Rep.  608;  Richmond  etc  R.  R.  Co.  v.  Payne,  86  Va.  481; 
Hutchinson  on  Carriers,  sec.  249. 

The  arguments  in  favor  of  this  doctrine  are  ably  presented  by  Mr.  Justice 
Blatchford  in  delivering  the  opinion  of  the  court  in  Hart  v.  Pennsylvania 
R.  R.  Co.,  112  U.  S.  331,  340,  in  the  following  words:  "As  a  general  rule, 
and  in  the  absence  of  fraud  or  imposition,  a  common  carrier  is  answerable 
for  the  loss  of  a  package  of  goods,  though  he  is  ignorant  of  its  contents,  and 
though  its  contents  are  ever  so  valuable,  if  he  does  not  make  a  special  ac- 
ceptance. This  is  reasonable,  because  he  can  always  guard  himself  by  a 
special  acceptance,  or  by  insisting  on  being  informed  of  the  nature  and 
value  of  the  articles  before  receiving  them.  If  the  shipper  is  guilty  of  fraud 
or  imposition,  by  misrepresenting  the  nature  or  value  of  the  articles,  he 
destroys  his  claim  to  indemnity,  because  he  has  attempted  to  deprive  the 
carrier  of  the  right  to  be  compensated  in  proportion  to  the  value  of  the 
articles  and  the  consequent  risk  assumed,  and  what  he  has  done  has  tended 

to  lessen  the  vigilance  the  carrier  would  otherwise  have  bestowed 

This  qualification  of  the  liability  of  the  carrier  is  reasonable,  and  is  as  im- 
portant as  the  rule  which  it  qualifies.  There  is  no  justice  in  allowing  the 
shipper  to  be  paid  a  large  value  for  an  article  which  he  has  induced  the  car- 
rier to  take  at  a  low  rate  of  freight  on  the  assertion  and  agreement  that  its 
value  is  a  less  sum  than  that  claimed  after  a  loss.  It  is  just  to  hold  the 
shipper  to  his  agreement,  fairly  made,  as  to  value,  even  where  the  loss  or 
injury  has  occurred  through  the  negligence  of  the  carrier.  The  effect  of 
the  agreement  is  to  cheapen  the  freight  and  secure  the  carriage,  if  there 
is  no  loss;  and  the  effect  of  disregarding  the  agreement  after  a  loss  is  to 
expose  the  carrier  to  a  greater  risk  than  the  parties  intended  he  should 

assume The  limitation  a.s  to  value  h€is  no  tendency  to  exempt  from 

liability  for  negligence.     It  does  not  induce  want  of  care.     It  exacts  from 
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the  carrier  the  measure  of  care  due  to  the  value  agreed  on.  The  carrier  is 
bound  to  respond  in  that  value  for  negligence.  The  compensation  for  car- 
riage is  based  on  that  value.  The  shipper  is  estopped  from  saying  that  the 
value  is  greater.  The  articles  have  no  greater  value,  for  the  purposes  of 
the  contract  for  transportation;  between  the  parties  to  that  contract.  The 
carrier  must  respond  for  negligence  up  to  that  value.  It  is  just  and  reason- 
able that  such  a  contract,  fairly  entered  into,  and  where  there  is  no  deceit 
practiced  on  the  shipper,  should  be  upheld.  There  is  no  violation  of  public 
policy.  On  the  contrary,  it  would  be  unjust  and  unreasonable,  and  would 
be  repugnant  to  the  soundest  principles  of  fair  dealing  and  of  the  freedom 
of  contracting,  and  thus  in  conflict  with  public  policy,  if  a  shipper  should 
be  allowed  to  reap  the  benefit  of  the  contract  if  there  is  no  loss,  and  to  re- 
pudiate it  in  case  of  loss. " 

DECi3iO!i3  HoLDiNO  CoNTRART  DooTRiNE.  —  Another  line  of  authorities, 
however,  holds  that  the  carrier  cannot,  even  by  express  contract,  restrict  the 
measure  of  damages  recoverable  in  case  of  loss  or  damage  resulting  from  bis 
negligence,  or  exempt  himself  from  any  part  of  his  responsibility  for  his  neg- 
ligence. The  ground  upon  which  these  cases  proceed  is,  that  if  a  common 
carrier  cannot  relieve  himself  from  total  liability  for  loss  or  damage  result- 
ing from  his  negligence,  he  cannot  exempt  himself  from  a  part  of  his  liability: 
The  City  of  Norwich,  4  Ben.  271;  Oalt  v.  Adams  Ex.  Co.,  McAr.  &  M.  124; 
48  Am.  Rep.  742;  Adams  Ex.  Co.  v.  Stettaners,  61  111.  184;  14  Am.  Rep.  57; 
Bo.scoivifz  V.  Adams  Ex.  Co.,  93  111.  523;  34  Am.  Rep.  191;  Chicago  etc.  R'y 
Co.  V.  Harmon,  12  111.  App.  54;  Kansas  City  etc.  R.  R.  Co.  v.  Simpson,  30  Kan. 
645;  46  Am.  Rep.  104;  Kember  v.  Southern  Ex.  Co.,  22  La.  Ann.  158;  2  Am, 
Rep.  719;  MouUon  v.  St.  Paul  etc.  R'y  Co.,  31  Minn.  85;  47  Am.  Rep.  781; 
Southern  Ex.  Co.  v.  Moon,  39  Miss.  822;  Chicago  etc  R.  R.  Co.  v.  Abeh,  60 
Miss.  1017;  Southern  Ex.  Co.  v,  Seide,  67  Miss.  609;  United  States  Ex.  Co.  v. 
Backman,  28  Ohio  St.  144;  Farnham  v.  Camden  dk  A.  R.  R.  Co.,  55  Pa.  St. 
58;  Gh-ogan  v.  Adams  Ex.  Co.,  114  Pa.  St.  523;  60  Am.  Rep,  360;  Weiller  v. 
Penmylvania  R.  R.  Co.,  134  Pa.  St.  310;  19  Am.  St.  Rep.  700;  Coward  v. 
E't,st  Tennessee  etc.  R.  R.  Co.,  16  Lea,  225;  57  Am.  Rep.  226;  Railway  Co. 
V.  Wynn,  88  Tenn.  320;  Southern  Pac.  R'y  Co.  v.  Maddox,  75  Tex.  300;  Blacky. 
Goodrich  T.  Co.,  55  Wis,  319;  42  Am.  Rep.  713.  Campbell,  C.  J.,  in  deliver- 
ing the  opinion  of  the  court  in  Chicago  etc.  R.  R.  Co.  v,  Abels,  60  Miss.  1025, 
said:  "If  in  fault,  the  carrier  should  make  compensation  by  paying  the  dam- 
age done,  and  should  not  be  allowed  to  stipulate  in  advance  for  a  diminished 
liability  below  the  real  loss  sustained  by  the  fault  which  creates  liability. 
To  allow  that  would  defeat  the  politic  rule  against  stipulating  for  exemption 
from  the  consequences  of  negligence  or  misconduct."  Dickinson,  J.,  de- 
livering the  opinion  of  the  court  in  Moulton  v.  St.  Paul  etc.  R'y  Co.,  31  Minn. 
85,  47  Am.  Rep.  781,  said:  "The  same  reasons  which  forbid  that  a  common 
carrier  should,  even  by  express  contract,  be  absolved  from  liability  for  his 
own  negligence  stand  also  in  the  way  of  any  arbitrary  preadjustment  of  the 
measure  of  damages,  where  the  carrier  is  partially  relieved  from  such  liabil- 
ity. It  would  indeed  be  absurd  to  say  that  the  requirement  of  the  law  aa 
to  such  responsibility  of  the  carrier  is  absolute,  and  cannot  be  laid  aside 
e\  en  by  the  agreement  of  the  parties,  but  that  one  half  or  three  fourths  of  this 
burden  which  the  law  compels  the  carrier  to  bear  maybe  laid  aside,  by  means 
of  a  contract  limiting  the  recovery  of  damages  to  one  half  or  one  fourth  of  the 
known  value  of  the  property.  This  would  be  mere  evasion,  which  would  not 
he  tolerated."  And  James,  J.,  delivering  the  opinion  of  the  court  in  Gait  v. 
.Adams  Ex.  Co.,  McAr.  &  M.  124,  48  Am.  Rep.  742,  said:  "We  hold,  then. 
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that  the  principle  of  law  which  for  considerations  of  public  welfare  forlnds  a.- 
common  carrier  to  bargain  in  particular  cases  for  complete  exemption  front- 
responsibility  for  a  violation  of  his  duties,  forbids  him  to  impair  bis  obligations- 
to  the  community  by  bars;aining  in  particular  cases  for  an  exemption  from  a 
considerable  part  of  that  responsibility.  Th»  ground  on  which  the  rule  i» 
based,  that  even  the  shipper's,  perfect  consent  cannot  wholly  relieve  th& 
carrier,  is,  that  the  subject  which  he  undertakes  to  regulate  by  contract,  is 
not  his  own,  but  a  public  right.  ....  No  single  person  is  allowed  to  agree 
that  such  a  carrier,  or  that  any  carrier  who  owes  a  public  duty,  may  with, 
impunity  be  negligent  in  his  case,  for  the  reason  that  the  carrier  is  thereby 
invited  to  omit  his  duty  in  other  cases,  and  thus  to  injure  the  whole  commu- 
nity. Can  it  be  possible  that  these  considerations,  on  which  the  rule  agaiiist- 
total  exemption  is  based,  lose  their  force  when  the  carrier  is  invited  to  vio- 
late his  public  duty  by  an  agreement  that  he  n»ay  violate  it  at  half  price?' 
The  principle  of  the  rule  is,  that  any  agreement  which  operates  to  interfere 
with  the  public  right  touching  the  care  and  good  faith  of  common  carriers  is 
an  agreement  against  public  policy  and  welfare,  and  is  therefore  void;  and 
as  an  agreement  that  his  negligence  shall  be  cheap  must  operate  in  thi»- 
way,  it  necessarily  falls  within  that  principle." 

It  must  be  admitted  that  the  reasoning  of  these  decisions  is  very  forcible, 
if  not  conclusive,  especially  in  those  states  wiiere  common  carriers  are  not 
permitted  by  contract  to  wholly  relieve  themselves  from  liability"  for  loss 
and  damage  resulting  from  their  own  negligence,  or  that  of  their  agents  and 
servants. 

Tendency  o»  Recent  Decisions  to  Modify  Rule.  — There  seems  to  be 
a  tendency  on  the  part  of  the  courts  of  some  states,  even  of  those  states 
that  have  adopted  the  rule  of  the  supreme  court  of  the  United  States  laid 
down  in  the  Hart  case,  in  their  recent  decisions  to  somewhat  modify  the 
rule.  Thus  in  a  recent  case  in  Alabama  (Louisville  A  N.  R.  R.  Co.  v.  Sher- 
rod,  84  Ala.  178),  Clopton,  J.,  delivering  the  opinion  of  the  court,  said; 
"There  is,  however,  a  qualification  of  the  rule.  A  common  carrier  exer* 
cises  a  public  employment,  and  is  bound  to  receive  and  carry,  at  reasonable 
rates,  any  goods  offered,  and  the  means  of  transportation  are  greatly  mo> 
nopolized.  Under  these  circumstances,  a  carrier  will  not  be  permit. ed  to  take 
advantage  of  his  position  to  coerce  the  shipper  to  agree  to  a  limited  value 
by  a  threatened  charge  of  a  high  and  unreasonable  rate  if  such  agreement 
is  not  made.  There  must  be  no  imposition,  coercion,  or  undue  advantage. 
Neither  can  the  carrier  stipulate  for  immunity  from  liability  for  fraud  or  for 
intentional  or  reckless  negligence.  Such  special  contracts  may  be  avoided 
by  willful  or  wanton  negligence  in  disregard  of  the  rights  of  the  shipper." 
In  that  case  it  was  held  that  the  shipper  was  free  to  contract  or  not,  as  he 
chose,  and  that  he  had  contracted  in  consideration  of  a  reduced  rate,  and 
the  contract  was  held  to  be  binding  upon  him.  In  the  earlier  case,  in  the 
same  state,  of  Alabama  fie  R.  R.  Co.  v.  Little,  71  Ala.  611,  615,  Brickell,  C.  J., 
delivering  the  opinion  of  the  court,  said:  "  The  carrier  cannot  stipulate  for 
an  absolute,  unqualified  exemption  from  all  liability,  nor  can  he  stipulate 
that  he  will  answer,  in  any  and  all  events,  only  for  a  sum  less  than  the  value 
of  the  goods  because  in  consideration  of  reduced  rates  of  freight  the  ship- 
per may  assent  to  it.  For  immunity  from  liability  for  his  own  frauds,  no 
bailee  can  stipulate."  In  that  case  the  shipper  had  stipulated  that  in  con- 
sideration of  reduced  rates,  the  loss,  if  any  should  occur,  should  be  adjusted 
at  an  agreed  valuation.   The  goods  were  lost,  presumably  through  the  uegli- 
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^ence  of  the  carrier,  and  it  was  held  that  the  shipper  could  recover  their  full 
-value. 

So,  also,  in  a  recent  case  in  Missouri  (McFadden  v.  Missonn  Pacific  R'y 
<!o.,  92  Mo.  343,  1  Am.  St.  Rep.  721),  it  was  decided  that  where  a  bill  of 
fading  falsely  recites  that  a  special  and  reduced  rate  of  freight  is  given,  and 
the  shipper,  in  consideration  therefor,  agrees  to  accept  a  limited  valuation 
!for  the  property  transported,  in  case  of  its  loss  through  the  negligence  of 
the  carrier,  the  contract  is  not  binding  on  the  shipper,  and  the  stipulation  as 
to  limited  valuation  is  void,  as  releasing  the  carrier  from  his  liability  for 
negligence.  Kay,  J.,  delivering  the  opinion  of  the  court  in  that  case,  refer- 
ring to  the  Hart  case,  said:  "We  cannot  regard  it  as  controlling  authority 
in  a  case  where  the  evidence   clearly  shows  absence  of  reduced  or  lower 

rate,  or  any  graduation  of  compensation  to  the  valuation It  would, 

•we  think,  be  no  less  unfair,  unreasonable,  and  unjust  that  the  carrier,  with- 
out  any  sacrifice  of  his  interest  or  lawful  demands,  or  diminution  of  hia 
lawful  charges,  should  secure,  without  any  consideration  therefor,  such  im- 
portant advantages  and  release  of  liabilities  to  which  he  would  otherwise  be 
subjected  under  the  law." 

In  the  case  of  Rosen/eld  v.  Peoria  etc.'R'y  Co.,  103  Ind.  121,  53  Am.  Rep.  500, 
it  was  held  that  if,  without  any  representation  of  value  by  the  shipper,  or  a 
request  of  him  for  a  statement  of  value,  and  without  notice  and  contract 
and  a  valuable  consideration,  the  carrier  places  a  value  upon  the  goods  re- 
<eived  for  carriage,  that  will  not  bind  the  shipper,  but  he  will  in  such  case 
have  the  right  to  recover  the  full  value  of  the  goods  lost  by  the  carrier. 
And  in  the  recent  case  of  Adams  Ex.  Co.  v.  Harris,  120  Ind.  73,  16  Am. 
St.  Rep.  315,  it  was  decided  that  a  contract  limiting  the  damages  recover- 
able of  a  carrier  will  not  control,  where  negligence  is  shown,  and  there  is  no 
•proof  that  a  lower  rate  of  freight  was  given  on  account  of  the  limitation 
placed  upon  the  value  of  the  property. 

It  is  not  easy  to  reconcile  all  the  cases  which  maintain  the  doctrine  that  a 
carrier  has  power  to  limit  the  amount  of  his  liability  for  loss  or  damage,  even 
in  case  of  negligence  on  his  part,  nor  always  to  reconcile  the  decisions  on 
this  point  made  by  the  same  court;  but  an  examination  of  the  recent  decis- 
ions seems  to  indicate  a  tendency  to  restrict  rather  than  to  enlarge  such 
power.  Even  in  New  York,  where  the  carrier  has  always  been  allowed  by 
express  contract  to  exempt  himself  from  all  liability,  such  contracts  are 
strictly  construed  against  the  carrier,  the  rule  adopted  being  that  "the 
words  are  to  be  taken  most  strongly  against  the  party  whose  language  they 
are,  and  who  is  in  an  advantageous  position  in  fixing  the  terms  of  the  con- 
tract": Westcott  v.  Fargo,  61  N.  Y.  542;  19  Am.  Rep.  300;  Magnin  v.  Diiw 
more,  56  N.  Y.  168.  See  also  Oppenheimer  v.  United  States  Ex.  Co.,  69  111. 
62;  18  Am.  Rep.  596;  Rosen/eld  v.  Peoria  etc.  R'y  Co.,  103  lud.  121;  53  Am. 
Rep.  500;  Black  v.  Goodrich  T.  Co.,  55  Wis.  319;  42  Am.  Rep.  713. 

Fraud  of  Shippek  will  Defeat  his  Right  to  Recover.  —  All  the  au- 
thorities agree  that  if  a  shipper,  upon  inquiry  being  made  of  him  respecting 
the  value  of  the  goods,  deceives  the  carrier,  in  order  to  get  reduced  rates  of 
transportation,  he  will  be  estopped  by  his  fraud  from  claiming  any  greater 
-amount  after  loss:  McCance  v.  London  etc.  R'y  Co.,  7  Hurl.  &  N.  477; 
Hayes  v.  Wells,  Fargo,  dk  Co.,  23  Cal.  185;  83  Am.  Dec.  89;  Chicago  etc.  R.  R. 
Co.  V.  Shea,  66  111.  471;  Rosen/eld  v.  Peoria  etc.  R'y  Co.,  103  Ind.  121;  53  Am. 
Rep.  500.  A  failure,  however,  on  the  part  of  the  shipper  to  disclose  the 
value  of  the  property,  when  no  inquiry  is  made  of  him  by  the  carrier,  is  nut 
in  itself  a  fraud  upon  the  carrier:    Railroad  Co.  v.  Fraloff,  100  U.  S.  24; 
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Southern  Ex.  Co.  v,  CrooJc,  44  Ala.  468;  4  Am.  Rep.  140.  But  see  Magrutt 
V.  Din-imore,  62  N.  Y.  35;  20  Am.  Rep.  442;  Magnin  v.  Dimmore,  70  N.  Y. 
410;  26  Am.  Rep.  608. 

Power  of  Carriek  to  Limit  his  Liability  foe  Loss  Resulting  froi** 
Causes  Other  than  his  Negligence.  —  All  the  authorities,  both  in  Eng- 
land and  in  this  country,  are  agreed  that  a  common  carrier  may,  by  expres* 
contract,  limit  his  common-law  liability  for  all  loss  or  damage  resulting  fron>. 
causes  other  than  his  own  negligence  or  that  of  his  agents  or  servants.  For 
a  discussion  of  this  question,  see  the  note  to  Cole  r.  Qoodvoin^  32  Am.  Deo. 
497,  and  the  uumeroua  cases  there  collected. 
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Person  Passing  over  Defective  Sidewalk  Bound  to  Exercisb  Ordi- 
NARy  Care  to  Avoid  Injury.  —  In  an  action  against  a  city  to  recover 
damages  for  personal  injuries  resulting  from  defects  in  its  sidewalks, 
the  plaintiff  cannot  recover,  however  negligent  the  defendant  may  have 
been  in  failing  to  keep  its  sidewalks  in  repair,  unless  the  plaintiff,  at  the 
time  of  the  accident,  was  exercising  ordinary  care  to  avoid  injury;  and 
whether  or  not  he  was  exercising  such  care  is  a  question  of  fact  to  be 
determined  by  the  jury. 

Selecfion  of  Dangerous  Route,  whether  Justifiablk  or  not,  to  bb 
Lefi'  to  Jury.  —  If  there  are  two  routes  from  a  party's  residence  to  hi» 
place  of  destination,  one  dangerous  and  the  other  entirely  safe,  and  he 
sees  fit  to  select  the  dangerous  one,  it  cannot  be  determined  as  a  matter 
of  law  that  he  was  justified  in  making  such  selection,  but  the  question 
must  be  left  to  the  jury.  While  he  may  not  be  obliged  to  take  a  less 
convenient  route,  which  is  safe,  his  failure  to  do  so  will  present  a  ques- 
tion of  fact  whether,  in  the  selection  of  a  route  known  to  be  dangerous^, 
he  was  in  the  exercise  of  ordinary  care  for  his  safety. 

Instruction  Misleading  and  Erroneous  when. — In  an  action  against 
a  city  to  recover  damages  for  personal  injuries  resulting  from  a  defective 
sidewalk,  an  instruction  to  the  jury  that  if  they  believed  from  the  evi- 
dence that  the  most  direct  route  for  the  plaintiff  in  going  to  a  certain 
place  and  returning  to  his  home  in  the  city  was  over  the  defective  side- 
walk, then  the  fact,  if  shown,  that  such  sidewalk  over  which  the  plain- 
tiff passed  was  defective,  and  had  been  in  a  defective  condition  for  some 
months  previous  to  the  injury,  would  not  oblige  the  plaintiff  to  take  an- 
other less  convenient  sidewalk,  is  misleading  and  erroneous.  Whether 
it  was  obligatory  on  the  plaintiff  to  travel  over  one  sidewalk  or  the  other 
is  not  a  question  for  the  court  to  determine  as  a  matter  of  law. 

Action  for  personal  injuries.    The  opinion  states  the  case.. 

Carnes  and  Denton,  for  the  appellant. 

John  L.  Pratt  and  Samuel  Alschuler,  for  the  appellee. 

Ckaig,  J.     This  was  an  action  brought  by  Belle  F.  Dolan. 
against  the  city  of  Sandwich  to  recover  for  an  injury  received 


May,  1890.]       City  of  Sandwich  v.  Dolan.  599 

from  a  fall  on  a  defective  sidewalk  on  the  night  of  December 
25,  1887.  The  plaintiff  resided  on  the  south  side  of  Third 
Street,  and  the  accident  occurred  about  nine  o'clock  in  the 
evening,  as  plaintiff  was  going  from  the  Congregational  church 
to  her  residence.  The  sidewalk  over  which  she  was  passing 
was  the  direct  route  from  the  church  to  her  residence,  and 
where  the  accident  occurred,  in  front  of  what  is  known  as  the 
Kinney  lot,  it  had  been  out  of  repair  and  in  an  unsafe  and 
dangerous  condition  for  several  months.  The  plaintiff  had 
been  in  the  habit  of  passing  over  the  defective  walk  for  some 
months  before  the  accident,  —  as  she  testified,  from  four  to  six 
times  a  week,  —  and  the  dangerous  condition  of  the  walk  was 
known  to  her  at  the  time. 

On  the  trial,  one  witness,  who  resided  on  the  same  side  of 
the  street  where  plaintiff  resided,  testified,  on  his  cross-exam- 
ination, in  substance,  as  follows:  "I  had  avoided  this  walk 
during  the  fall  and  summer  before  Christmas.  My  reason 
was,  that  there  was  danger  from  loose  boards  flying  up.  It  is 
the  nearest  way  for  us  to  go  to  church  for  evening  services, 
when  we  pass  into  the  lecture-room,  but  in  the  morning  I 
usually  went  on  the  other  side  of  the  street." 

Doubtless  for  the  purpose  of  removing  from  the  minds  of 
the  jury  the  impression  which  might  be  created  by  this  evi- 
dence, that  any  legal  duty  rested  upon  the  plaintiff  of  taking 
some  other  route  to  the  church  which  might  be  safer  or  less 
dangerous,  or  for  the  purpose  of  removing  from  their  minds 
the  fact  that  plaintiff  did  not  exercise  ordinary  care,  counsel 
for  plaintiff  prepared,  and  the  court  gave  to  the  jury,  the  fol- 
lowing instruction:  "10.  If  the  jury  believe  from  the  evi- 
dence that  the  most  direct  route  for  the  plaintiff,  in  going  to 
and  from  the  Congregational  church,  in  the  city  of  Sandwich, 
to  her  home  in  said  city,  was  over  the  sidewalk  along  the  south 
side  of  Third  Street,  in  said  city,  then  the  fact,  if  shown  by 
the  evidence,  that  such  sidewalk  on  said  street  over  which 
plaintiff  passed  was  defective,  and  had  been  in  a  defective 
condition  for  some  months  previous  to  the  alleged  injury, 
would  not  oblige  her  to  take  another  less  convenient  sidewalk." 

The  giving  of  this  instruction  is  relied  upon  as  error.  The 
court,  in  instruction  No.  8,  directed  the  jury  that  the  question 
of  whether  or  not  the  plaintiff  was  exercising  ordinary  care 
to  avoid  injury  in  passing  over  the  sidewalk  when  and  where 
the  alleged  injury  took  place  is  a  question  of  fact,  to  be  de- 
termined by  the  jury  from  all  the  evidence.     This  charge  to 
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the  jury  was  clearly  correct.  The  plaintiff  could  not  recover, 
however  negligent  the  defendant  may  have  been  in  failing  to 
keep  its  sidewalks  in  proper  repair,  unless  the  plaintiff,  at  the 
time  of  the  accident,  was  exercising  ordinary  care  to  avoid  in- 
jury; and  whether  plaintiff  was  in  the  exercise  of  ordinary  care, 
as  has  been  often  held,  is  a  question  of  fact.  Had  the  ques- 
tion of  what  degree  of  care  was  required  of  plaintiff  been 
left  where  this  instruction  placed  the  question,  no  fault  could 
be  found  with  the  instruction;  but  it  is  claimed  that  No.  10 
invades  .the  province  of  the  jury,  and  in  substance  directs 
them  that  the  plaintiff  might  expose  herself  to  known  danger 
with  impunity,  provided  she  was  traveling  in  the  most  direct 
route  to  her  home.  As  has  been  said  before,  it  was  a  question 
for  the  jury  to  determine,  whether  the  plaintiff,  at  the  time 
she  received  the  injury,  was  in  the  exercise  of  proper  care. 
If  there  were  two  routes  from  plaintiff's  residence  to  the 
church,  one  dangerous  and  the  other  entirely  safe,  and  in  the 
selection  of  a  route  plaintiff  saw  proper  to  pass  over  the  dan- 
gerous one,  it  could  not  be  determined,  as  a  matter  of  law,  that 
plaintiff  was  justified  in  selecting  the  dangerous  route,  but 
the  question  ought  to  have  been  left  to  the  jury.  As  an  ab- 
stract question,  it  may  be  that  plaintiff  was  not  obliged,  a' 
declared  in  the  instruction,  to  take  another  less  convenier 
sidewalk;  but  if  she  failed  to  do  so,  it  would  be  a  question  c 
fact  whether,  in  the  selection  of  a  route  known  to  be  dangei*- 
ous,  she  was  in  the  exercise  of  ordinary  care. 

When  this  court  had  the  power  to  review  questions  of  fact 
as  well  as  questions  of  law,  in  City  of  Centralia  v.  Krouse,  64 
111.  21,  where  a  sidewalk  had  been  damaged  by  fire,  and  be- 
come dangerous  to  travel  upon,  it  was  held  to  be  the  duty  of 
the  public  to  pass  on  the  other  side  of  the  street;  and  where 
a  person  was  injured  in  passing  over  the  dangerous  walk, 
knowing  its  condition,  it  was  held  he  could  not  recover.  In 
Lovenguth  v.  City  of  Bloomington,  71  111.  238,  following  the 
rule  announced  in  the  case  last  cited,  it  was  held  that  an  in- 
struction to  the  effect  that  the  plaintiff  was  not  bound  to  travel 
on  another  sidewalk  than  the  one  on  which  he  received  the 
injury  complained  of,  even  though  he  knew  that  the  one  on 
which  he  was  injured  was  out  of  repair,  was  properly  refused. 
It  is  there  said:  "Had  the  court  given  this  instruction  as  it 
was  prepared,  it  would  have  been,  in  effect,  telling  the  jury 
the  plaintiff's  son  might  properly  pass  over  the  sidewalk,  how- 
ever dangerous  it  might  be,  with  full  knowledge  on  his  part 
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•of  its  dangerous  character.  This  is  not  the  law."  See  also 
Bruker  v.  Town  of  Covington,  69  Ind.  33;  35  Am.  Rep.  202; 
Pittsburgh  S.  R.  Co.  v.  Taylor,  104  Pa.  St.  306;  49  Am.  Rep. 
580;  Dillon  on  Municipal  Corporations,  3d  ed.,  sec.  1007;  and 
Wilson  V.  City  of  Charlestown,  8  Allen,  137;  85  Am.  Dec.  693, — 
where  the  same  doctrine  is  announced.  In  the  case  last  cited, 
it  is  said:  "The  fact  that  the  street  in  front  of  the  sidewalk, 
and  the  'sidewalk  on  the  opposite  side  of  the  street,  were  in 
such  condition  that  they  could  have  been  used  safely  and  con- 
Teiiiently.  which  was  shovyn,  tended  to  prove  a  want  of  care 
on  the  part  of  the  female  plaintiff.  It  is  settled  that  if  a 
person  knows  a  way  to  be  dangerous  when  he  enters  upon  it, 
he  cannot,  in  the  exercise  of  ordinary  prudence,  proceed  and 
take  his  chance,  and,  if  he  shall  actually  sustain  damage,  look 
to  the  town  for  indemnity:  Horton  v.  Ipsioich,  12  Cush.  488." 
In  Dillon  on  Municipal  Corporations,  sec.  1007,  it  is  said  that 
the  party  injured  must  be  free  from  contributory  negligence; 
i.  e.,  if  he  knew  of  the  defect  or  obstruction,  and  ought  rea- 
sonably to  have  avoided  it  by  going  outside  or  around  it,  and 
■did  not,  he  cannot  recover. 

Whether  it  was  obligatory  on  plaintiff  to  travel  over  one 
walk  or  the  other  was  a  question  which  it  was  not  the  prov- 
ince of  the  court  to  determine  as  a  matter  of  law,  and  we 
think  the  instruction  was  calculated  to  mislead  the  jury. 

City  of  Aurora  v.  Hillman,  90  111.  61,  has  been  cited  as  sus- 
taining the  instruction.  It  is  true  that  an  instruction  like 
the  one  in  question  was  sustained  in  that  case;  but  there  the 
party  injured  was  not  aware  of  the  dangerous  condition  of 
the  walk.  Had  the  walk  been  known  to  be  dangerous,  as 
was  the  case  here,  doubtless  a  different  rule  would  have  been 
announced  in  regard  to  the  instruction.  This  is  manifest  from 
what  is  there  said,  as  follows:  "  In  City  of  Centralia  v.  Krouse. 
64  111.  20,  the  sidewalk  was  positively  dangerous  and  practi- 
cally impassable;  and  Krouse  had  full  knowledge  of  this,  and 
it  was  culpable  negligence  in  him  to  undertake  to  pass  over 
it.  The  sidewalk  in  this  case  was  not  of  this  character,  and, 
although  out  of  repair,  had  been  passed  over  daily,  not  only 
by  appellee,  but  by  all  other  pedestrians  who  found  it  con- 
venient so  to  do The  evidence  does  not  show  appellee, 

who  was  a  shoemaker,  knew  the  stringers  were  rotten  and 
would  not  hold  nails,  and  he  testified  on  the  trial  he  did  not 
know  the  plank  Moreau  stepped  on  was  loose,  and  that  he  had 
passed  there  that  morning,  and  it  was  not  loose  then." 
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City  of  Bloominglon  v.  Chamberlain,  104  111.  268,  has  also 
been  cited  by  the  plaintiff,  but  there  is  nothing  in  that  cas* 
to  sustain  the  instruction  involved  here.  It  was  there  held 
that  knowledge  of  the  condition  of  the  walk  is  one  of  the 
circumstances  to  h^  considered  in  determining  whether  the 
plaintiff  exercised  ordinary  care.  It  was  also  held  that  it 
cannot  be  laid  down  as  a  legal  proposition  that  a  person 
traveling  on  the  sidewalk  of  a  city  is  bound  to  go  oiJt  into  the 
street  and  pass  around  the  walk,  although  he  knows  it  to  be 
defective,  especially  when  the  defect  is  merely  loose  boards^ 
and  the  walk  is  not  palpably  dangerous. 

We  think  the  instruction  calculated  to  mislead  the  jury^ 
and  thus  erroneous. 

The  judgments  of  the  appellate  and  circuit  courts  will  be 
reversed,  and  the  cause  will  be  remanded  to  the  circuit  court. 

Defective  Sidewalks  —  Negligence  —  PEDESTKixys. — For  the  right* 
and  duties  of  pedestrians  on  public  streets  or  highways,  see  Stringer  v. 
Frost,  116  Ind.  477;  9  Am,  St.  Rep.  875,  and  note  878-880;  Kelly  v.  Black- 
atone,  147  Mass.  448;  9  Am.  St.  Rep.  730,  and  note;  Petlengill  v.  Yonkers, 
116  N.  Y.  558;  15  Am.  St.  Rep,  442;  Maus  v.  Springfield,  101  Mo.  613;  20 
Am.  St.  Rep.  634.  A  pedestrian  knowing  the  dangerous  condition  of  a 
street  or  highway  is  not  necessarily  negligent  in  persisting  in  traveling  there- 
upon: Henry  County  etc  Co.  v.  Jackson,  86  Ind.  Ill;  44  Am.  Rep.  274,  and 
note  276-279;  Fort  Wayne  v.  Breese,  123  Ind,  581;  Columbus  v.  Strassner,  124 
Ind.  482;  Poseyville  v,  Lewis,  126  Ind.  80;  as  a  question  of  such  contributory 
negligence  is  always  to  be  determined  by  the  jury:  Forker  v.  Sandy  Lake 
Borough,  130  Pa.  St.  123.  The  pedestrian  must  use  ordinary  care  to  avoid  in- 
jury from  defects  known  to  him:  Horrigan  v.  Clarksburg,  150  Mass.  218j 
New  Albany  v.  McCuUoch,  127  lad.  500;  Bobb  v.  Connellsville,  137  Pa.  St.  42. 


Sanford  v,  Kane. 

[133  Illinois,  199.] 

Power  o»  Sale  in  Mortqagb,  Who  may  Execittb.  —  A  power  of  sal* 
given  to  a  mortgagee  can  be  executed  only  by  him,  if  there  has  beei^ 
no  transfer  of  the  debt  so  as  to  pass  the  legal  title  thereto;  but  if  the 
debt  has  been  legally  assigned,  the  assignee  is  the  one  authorized  to 
make  the  sale. 

Assign UKNT  of  Mortgage  of  Real  Estate  doss  vot  Traksfbr  Legal 
OWNER.SHIP.  —  A  mortgage  of  real  estate  is  not  negotiable  or  com- 
mercial paper,  either  at  common  law  or  under  the  Illinois  statutes,  and 
an  assignment  of  it  does  not  convey  or  transfer  the  legal  ownership. 
The  right  acquired  by  such  an  assignment  is  an  equitable  right  only» 
and  a  sale  made  by  the  assignee,  under  a  power  of  sale  given  by  th» 
mortgage  to  the  mortgagee,  ia  void. 
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Loan  bt  Broker  of  his  Own  Money  Usurious  when.  —  A  broker  who 
in  good  faith  negotiates  loans  from  others  may  charge  the  borrower  & 
commission  without  rendering  the  loan,  at  full  rate  of  interest,  usuri- 
ous; but  he  cannot  charge  a  commission,  wlien  he  himself  advances  the 
money  loaned,  for  the  purpose  of  afterwards  selling  the  security  givea 
to  him.  To  sanction  such  a  transaction  would  be  to  uphold  a  palpable 
evasion  of  the  statute  prohibiting  usury. 

Wife  Joining  Husband  in  Warranty  Deed  of  his  Land  not  Estopped 
FROM  Asserting  ArrER-ACQUiRED  Title. — A  married  woman  who 
unites  with  her  husband  in  a  warranty  deed  of  his  land,  merely  for  the 
purpose  of  enabling  him  to  pass  the  title  free  from  her  inchoate  right  of 
dower,  is  not  estopped  from  asserting  in  her  own  favor  an  after-acquired 
title  to  such  land. 

Bill  to  set  aside  sale  of  land,  and  to  redeem.     The  opinion, 
etates  the  case. 

B.  C.  Cook,  for  the  plaintiffs  in  error. 

Robert  Doyle,  for  the  defendant  in  error. 

Shope,  C.  J.  This  bill  was  filed  to  set  aside  the  sale  of  land 
made  under  a  power  in  the  mortgage  given  by  Morris  Kane^ 
joined  by  his  wife,  Cassa  Kane,  October  15,  1875,  to  E.  San- 
ford, and  to  redeem  from  said  mortgage.  The  mortgage 
secures  the  payment  of  five  hundred  dollars  three  years  after 
date,  with  interest  at  ten  per  cent,  payable  semi-annually. 
There  was  executed,  contemporaneously  with  the  mortgage,, 
by  Kane  and  wife,  a  note  for  five  hundred  dollars,  signed  by 
Kane  and  wife,  payable  to  Sanford,  and  bearing  interest  as 
mentioned  in  the  mortgage.  While  the  mortgage  does  not 
mention  a  note,  the  proof  shows  that  they  were  parts  of  the 
game  transaction,  and  given  to  secure  the  same  loan,  the  note- 
being  required  as  further  security,  should  there  be  any  defi- 
ciency on  a  sale  under  the  mortgage.  The  mortgage  provided 
that  in  case  of  default  in  the  payment  of  the  debt,  or  any  part 
thereof,  "the  said  grantee,  his  heirs  or  assigns,"  may  sell  the 
mortgaged  premises,  etc.,  "and  in  his  name  or  in  my  name,. 
or  as  my  attorney  in  fact,"  make  a  deed  to  the  purchaser  or 
purchasers.  September  15,  1876,  Sanford  indorsed  the  note 
to  one  Edgar  G.  Whittlesey,  and  on  the  same  day  made  to> 
Whittlesey  a  separate  written  instrument,  purporting  to  as- 
sign and  transfer  the  mortgage,  and  also  placed  his  name  in 
blank  upon  the  mortgage.  September  2,  1879,  Whittlesey 
made  a  similar  written  assignment  of  the  mortgage  to  George 
Wilkinson,  but  no  assignment  of  the  note,  and  delivered  the 
note  and  mortgage  to  him.  The  interest  was  paid  to  July  20,, 
1878,  the  maturity  of  the  note.     Default  was  made  in  the 


604  Sanford  v.  Kane.  [Illinois, 

payment  of  principal,  and  on  October  16,  1879,  Wilkinson, 
•claiming  to  be  the  assignee  of  the  mortgage  debt,  sold  the 
land  under  the  power  contained  in  the  mortgage,  having  pre- 
viously given  notice,  according  to  the  terms  of  the  mortgage, 
■of  the  sale  to  take  place  on  that  day,  at  two  o'clock,  p.  m.  Just 
before  the  hour  of  bale,  Morris  Kane  and  Wilkinson  met,  and 
the  proof  tends  to  show  that  it  was  agreed  that  the  sale  should 
be  postponed  until  four  o'clock,  to  enable  Kane  to  procure  the 
money  to  pay  off  the  debt;  but  during  his  absence,  and  before 
the  hour  of  postponement  had  arrived,  Wilkinson  sold  the 
property  to  Sanford  for  three  hundred  dollars,  and  refused  to 
•do  anything  further,  referring  Kane  to  Sanford. 

The  first  and  one  of  the  principal  questions  is,  whether  the 
power  of  sale  was  executed  by  a  person  authorized  by  the 
mortgage  to  execute  the  same.  If  it  was,  the  sale  must  stand, 
in  the  absence  of  other  grounds  of  objection;  but  if  made  by 
•one  not  authorized  by  the  mortgage,  then  it  was  void,  and  no 
title  passed  by  the  sale  and  deed. 

The  power  of  sale  was  given  by  the  mortgage  to  the  mort- 
gagee, or  to  his  heirs  or  assigns.  If  there  was  no  transfer  of 
the  debt,  so  as  to  pass  the  legal  title  thereto,  the  power  could 
be  executed  only  by  the  mortgagee;  but  if  the  debt  was  legally 
assigned,  the  assignee  was  the  one  authorized  to  make  the  sale. 
In  Hamilton  v.  Lubukee,  51  111.  415,  tho  mortgage  contained  a 
•power  of  sale,  given  to  *'the  mortgagee,  his  heirs  or  assigns," 
dn  case  of  default.  The  notes  in  that  case  were  never  assigned, 
but  were  sold  and  delivered  to  Eisendrath  &  Co.,  but  the 
mortgage  was  assigned  by  an  indorsement  made  thereon. 
The  court  said:  "The  mortgage  not  being  an  assignable  in» 
€trument,  either  at  common  law  or  under  the  statute,  the 
power  to  sell  remained  with  the  mortgagee."  And  the  court 
referred  to  Olds  v.  Cvmmings^  31  111.  188,  and  Pardee  v.  Liw 
■dley,  31  111.  174;  83  Am.  Dec.  219.  See  also  Strother  v.  Law, 
54  111.  413;  Mason  v.  Ainsworth,  58  111.  163;  Dempster  v.  West, 
69  111.  618;  Bush  v.  Sherman,  80  111.  160;  Union  Mutual  Life 
Ins.  Co.  v.  She,  123  111.  93;  Delano  v.  Bennett,  90  111.  533. 

If  the  note  was  secured  by  the  mortgage,  its  legal  holder 
"would  be  authorized  to  execute  the  power  of  sale.  Whittlesey, 
being  the  assignee  of  the  note,  could  alone  make  the  sale,  if 
the  note  was  secured  by  the  mortgage,  and  the  sale  by  Wilkin- 
son, the  note  not  having  been  indorsed  to  him,  was  unauthor- 
ized and  void.  A  mortgage  of  real  estate  is  not  negotiable  or 
commercial  paper,  either  at  common  law  or  under  our  statutes. 
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and  an  assignment  of  it  does  not  convey  or  transfer  the  legal 
ownership.  The  right  acquired  is  an  equitable  right  only,  so- 
that  in  any  event  Wilkinson  was  not  the  legal  assignee  of 
Sanford.  As  we  have  seen,  the  legal  title  to  the  note  was  ia 
Whittlesey,  by  its  indorsement  to  him  by  the  payee,  Sanford^ 
and  not  in  Wilkinson.  The  mortgage  being  a  mere  chose  in 
action,  and  not  assignable,  the  right  to  make  the  sale,  if  the 
mortgage  is  to  be  treated  independently  of  the  note,  would 
remain  in  the  mortgagee.  The  sale,  having  been  made  by 
Wilkinson,  was  therefore  void,  and  there  has  been  no  valid 
foreclosure  of  the  equity  of  redemption.  It  follows,  that  the 
mortgagors  have  a  right  to  redeem  from  the  mortgage  by  the 
payment  of  the  sum  legally  due  thereon.  It  will  be  unneces- 
sarj'  to  consider,  in  this  view,  whether  Wilkinson  was  guilty 
of  such  conduct  at  the  sale  as  would  equitably  entitle  the 
complainant  below  to  the  relief  sought  by  her  bill. 

The  right  to  redeem  from  the  mortgage  being  established, 
the  question  of  usury  presented  by  the  pleadings  becomes 
material.  It  is  conceded  that  Kane  received  only  $475  of 
the  $500  for  which  the  note  and  mortgage  were  given.  San- 
ford contends  that  the  twenty-five  dollars  retained  by  him  out 
of  the  loan  was  not  usury,  but  was  commission  paid  him  by 
Kane  for  procuring  the  loan.  Undoubtedly,  a  broker,  nego- 
tiating loans  in  good  faith  from  others,  may  charge  the  bor- 
rower commission  without  rendering  the  loan,  at  full  rate  of 
legal  interest,  usurious:  Hoyt  v.  Pawtucket  Institution  for  Sav- 
ings, 110  111.  392;  Phillips  v.  Roberts,  90  111.  492;  Boylston  v. 
Bain,  90  111.  283;  Ballinger  v.  Bourland,  87  111.  513;  29  Am. 
Rep.  69. 

The  question  here  made  is  one  of  fact.  Was  the  loan  made 
by  Sanford  or  by  Whittlesey?  Looking  at  the  papers  exe- 
cuted by  the  Kanes,  and  the  acts  of  the  parties,  the  conclu- 
sion that  it  was  in  fact  made  by  Sanford  seems  irresistible. 
He  took  the  note  and  mortgage  to  himself,  and  furnished  the 
money  by  his  draft,  long  before  the  assignment  to  Whittlesey. 
If  Sanford  was  loaning  money  for  Whittlesey,  or  if  the  latter 
had  agreed  to  make  the  loan,  the  usual  course  would  have 
been  to  have  taken  the  securities  directly  to  him.  Sanford, 
it  appears,  controlled  the  securities,  and  finally  became  the 
purchaser  of  the  property.  Without  entering  into  detail,  we 
are  not  satisfied  that  the  money  in  fact  loaned  belonged  to 
Whittlesey,  or  to  any  one  other  than  Sanford.  The  transac- 
tion was  evidently  one,  not  infrequent,  where  a  loan  is  taken. 
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at  a  high  rate  of  interest,  and  subsequently  sold  to  investors 
of  money.  If  Sanford  in  fact  made  the  loan,  he  could  not 
divest  the  transaction  of  the  taint  of  usury  by  afterwards  sell- 
ing the  note  and  mortgage  to  Whittlesey.  To  sanction  such 
a  transaction  would  be  to  uphold  a  palpable  evasion  of  the 
statute.  We  think  the  court  below  properly  held  that  the 
evidence  shows  the  transaction  to  be  usurious.  The  defend- 
ant in  error,  having  sought  relief  in  a  court  of  equity,  was 
bound  to  submit  to  equitable  terms,  and  the  court  therefore 
very  properly  decreed  that  she  should  pay  six  per  cent  inter- 
est per  annum  on  the  loan  as  a  condition  of  her  right  to  re- 
deem. 

The  point  is  made  that  Cassa  Kane,  when  she  filed  this 
bill,  October  15,  1881,  had  no  interest  in  the  land,  and  there- 
fore had  no  standing  in  a  court  of  equity  to  set  aside  the  sale 
and  redeem  from  the  mortgage.  The  facts  upon  which  the 
contention  is  based  are  substantially  as  follows:  Morris  Kane 
was  the  owner  of  the  land,  said  Cassa  having  only  an  incho- 
ate right  of  dower.  After  their  mortgage  to  Sanford,  February 
21,  1876,  Morris  Kane,  his  wife  not  joining  in  the  deed,  con- 
veyed the  land  to  his  father,  John  Kane.  No  conditions  were 
inserted  in  this  deed,  and  the  grantee  assumed  no  obligations 
in  respect  to  the  Sanford  mortgage.  On  March  27,  1879  (the 
title  to  the  land  then  being  in  John  Kane),  Morris,  and  Cassa 
Kane,  his  wife,  by  warranty  deed,  purported  to  convey  the 
land  to  one  John  C.  Parr,  subject  to  the  Sanford  mortgage. 
It  is  clear  that  at  that  time  Cassa  Kane  had  no  interest  in  the 
land,  other  than  perhaps  her  inchoate  right  of  dower,  and  not 
that  interest  as  against  the  Sanford  mortgage.  The  title  not 
being  in  either  Morris  or  Cassa  Kane,  Parr  took  nothing  by 
his  deed.  It  is  unnecessary  for  us  to  determine  here  what 
obligation  he  assumed  in  respect  of  this  mortgage,  or  what 
would  have  been  the  effect  of  his  deed  in  a  suit  by  Sanford, 
or  the  holder  of  this  mortgage,  to  fix  liability  upon  him  under 
said  deed.  On  the  3d  of  October,  1881,  John  Kane,  the  holder 
of  the  equity  of  redemption,  and  having  the  right  to  redeem 
from  the  Sanford  mortgage,  conveyed  all  his  estate,  right, 
title,  and  interest  in  this  property  to  Cassa  Kane,  and  it  is  by 
virtue  of  the  title  thus  acquired  that  she  claims  the  right  to 
file  this  bill.  Her  right  to  do  so  would  not  be  disputed  if 
she  had  not  united  with  her  husband  in  the  warranty  deed  to 
Parr.  It  is  contended,  however,  by  plaintiff  in  error,  that 
whatever  title  she  acquired   by   the  deed  from   John   Kane 
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inured  to  the  benefit  of  her  former  grantee,  Parr,  and  that  she 
is  estopped  by  her  covenants  of  warranty  from  disputing  that 
the  title  is  vested  in  him  under  her  deed. 

At  common  law,  a  married  woman  was  not  estopped  by  the 
covenants  in  her  deed,  or  in  those  of  her  husband  in  which 
she  joined:  2  Devlin  on  Deeds,  sec.  1287;  Bigelow  on  Es- 
toppel, 3d  ed.,  277;  Strawn  v.  Strawn,  50  111.  33;  Patterson  v. 
Lawrence^  90  111.  174;  32  Am.  Rep.  22.  It  is  claimed  that 
section  6,  chapter  68,  of  the  statute  relating  to  husband  and 
wife,  has  changed  this  rule  of  the  common  law.  That  section 
reads:  "Contracts  may  be  made  and  liabilities  incurred  by  a 
wife,  and  the  same  enforced  against  her,  to  the  same  extent 
and  in  the  same  manner  as  if  she  were  unmarried;  but,  except 
with  the  consent  of  her  husband,  she  may  not  enter  into  or 
carry  on  any  partnership  business,"  etc.  The  question  is 
directly  presented,  whether  this  change  in  the  rule  of  the 
common  law  subjects  the  defendant  in  error  to  estoppel  by 
the  covenants  in  her  deed  to  Parr.  If  it  does,  then  the  title 
subsequently  acquired  will  inure  to  the  benefit  of  her  grantee 
holding  her  deed  containing  covenants  of  warranty. 

The  statutes  enlarging  the  rights  and  obligations  of  married 
women  are  of  comparatively  recent  date,  and  we  have  been 
unable  to  find  any  considerable  authority  bearing  upon  the 
question.  By  the  statute  of  Massachusetts  (c.  108,  sec.  63), 
every  married  woman  is  made  capable  of  selling  and  convey- 
ing her  separate  real  and  personal  property,  entering  into  con- 
tracts in  respect  to  the  same,  and  of  suing  and  being  sued  in 
respect  of  all  matters  relating  thereto,  in  the  same  manner 
as  if  she  were  sole.  In  Knight  v.  Thayer,  125  Mass.  25,  an 
analogous  question  was  presented,  and  the  court  said:  "By 
the  common  law  of  Massachusetts,  the  warranty  deed  of  a 
married  woman,  though  executed  in  such  form  as  to  convey 
her  title,  did  not  operate  against  her  by  way  of  covenant  or  of 
estoppel,  because  she  was  incapable  of  binding  herself  by  war- 
ranty, or  by  agreement  to  convey  her  real  estate."  After  giv- 
ing the  substance  of  the  statute,  the  court  further  says:  "Any 
conveyance  or  contract  executed  by  a  married  woman  in  ac- 
cordance with  the  power  thus  conferred  is  binding  upon  and 
may  be  enforced  against  her  to  the  same  extent  as  if  she  was 
unmarried."  The  court  then  held  that  a  warranty  deed  of  a 
married  woman  of  her  land  would  pass  to  her  grantees  a  sub- 
sequently acquired  title. 

Under  our  statute,  married  women  may  make  contracts 
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that  will  be  enforced  against  them,  but  their  conveyances,  ii> 
order  to  bind  them  in  respect  of  their  real  estate,  must  havfr 
for  their  object  the  disposition,  in  some  form,  of  their  lands,, 
or  of  some  right  or  interest  relating  to  their  lands.  Where  a- 
married  woman  joins  with  her  husband  in  his  deed  for  the- 
sole  purpose  of  enabling  him  to  pass  the  title  free  from  her 
inchoate  right  of  dower,  such  deed  cannot  be  said  to  be  her 
contract  for  any  other  purpose  than  to  release  her  dower.  A 
court  of  equity,  when  its  power  is  invoked,  will  look  beyond 
the  mere  form  and  into  the  substance  of  the  transaction,  and 
give  effect  to  the  contracts  of  parties  according  to  the  true 
intent  and  meaning  which  the  parties  themselves  understood 
and  attached  to  them  at  the  time  they  were  made.  It  cannot 
be  said,  at  least  in  equity,  that  by  signing  and  acknowledging 
the  deed  of  her  husband  for  the  sole  purpose  of  releasing  her 
dower,  she  makes  the  deed  her  own,  and  subjects  her  to  lia- 
bility on  the  covenants  of  title.  The  deed  may  operate  as  a 
conveyance,  release,  or  acquittance  only,  or  it  may  create  a 
contract  obligation,  as  where  the  party  covenants  in  respect 
of  the  estate  granted. 

In  Strawn  v.  Strawn,  50  111.  33,  Strawn  and  his  wife,  by 
their  deed,  conveyed  land  of  the  husband  to  their  daughter 
and  the  heirs  of  her  body  forever,  and  the  grantors  cove- 
nanted for  themselves,  their  heirs  and  assigns,  to  forever 
warrant  and  defend  the  same.  The  usual  acknowledgment 
of  its  execution  was  taken,  in  which  the  wife  formally  relin- 
quished her  dower.  The  daughter  died  without  issue.  After 
the  husband's  death  the  wife  claimed  the  land  by  right  of 
survivorship.  The  fact  that  Mrs.  Strawn  joined  in  the  deed 
was  claimed  to  be  evidence  establishing  the  joint  ownership 
in  herself  and  husband.  It  was  also  claimed  that  the  heirs 
of  Jacob  Strawn,  the  grantor,  were  estopped  by  the  covenants 
in  the  deed.  This  court,  however,  held  that  the  wife  joined 
in  the  execution  of  the  deed,  in  compliance  with  the  statute, 
in  order  to  release  her  dower,  and  for  that  purpose  only,  and 
that  the  covenants  therein  could  not  have  the  effect  insisted 
upon.  It  is  there  said:  "But  is  it  true  that  by  force  of  the 
act  of  1861  appellant  (the  wife)  could  be  bound  by  the  cove- 
nants in  this  deed?  Had  it  been  her  own  land,  and  her  hus- 
band had  united  in  a  conveyance  of  it  containing  covenants, 
she  could  not  be  held  responsible  upon  them  any  further  than 
that  they  should  be  held  to  convey  from  her  and  her  heirs  her 
right  and  interest  in  the  land, — and  this  immunity  is  not  de- 


Hay,  1890.]  Sanford  v.  Kane.  609 

ptroyed  by  the  act  of  1861.  If  that  act  makes  her  responsible 
on  covenants  contained  in  a  deed  she  may  execute  for  her 
own  land,  how  it  can  be  said  to  make  her  liable  on  covenants 
in  a  deed  for  land  to  which  she  set  up  no  title,  and  joined  in 
its  execution  for  the  sole  and  only  purpose  of  releasing  any 
future  right  she  might  have  as  a  wife  surviving  her  hus- 
band, the  owner  of  the  fee,  we  fail  to  perceive." 

We  have  not  failed  to  note  the  difference  between  the 
rights  of  married  women  under  the  statutes  in-  force  when 
these  deeds  were  made,  and  those  given  by  the  act  of  1861. 
The  foregoing  case  aptly  illustrates  the  view  that  will  be 
taken  in  the  construction  of  deeds  of  married  women. 

Before  proceeding  further,  it  should  be  said  that  the  deed 
to  Parr  did  not  purport  to  be  that  of  the  wife,  Cassa  Kane. 
She  had,  and  claimed  to  have,  no  title  or  interest  in  the  land, 
other  than  her  inchoate  dower.  She  had  nothing  that  could 
be  conveyed  by  deed.  The  conveyance  act  provides  the  mode 
by  which  she  may  relinquish  her  dower  "  in  any  of  the  real 
estate  of  her  husband,  or  in  any  real  estate,"  by  joining  him 
in  a  deed.  And  if  she  join  with  her  husband  in  a  conveyance 
of  his  land  merely  for  the  purpose  of  releasing  her  dower,  she 
will  not,  in  equity,  be  held  liable  upon  the  covenants  of  the 
deed.  It  should  also  be  observed  that  Parr  is  making  no 
claim  to  this  land.  He  does  not  claim  that  the  title  was 
vested  in  him  by  the  deed  from  John  Kane  to  Cassa  Kane. 
Plaintiff  in  error  does  not  claim  by,  through,  or  under  Parr, 
and  we  are  unable  to  perceive  upon  what  principle  he  can 
be  permitted  to  insist  upon  the  estoppel.  There  is  no  proof 
that  Parr  paid  anything  for  the  deed  to  himself,  or  has  at 
any  time  attempted,  or  is  now  attempting,  to  assert  any  title 
thereunder. 

We  are  of  opinion  that  Mrs.  Kane,  defendant  in  error,  is 
not  estopped  by  the  deed  to  Parr  from  asserting  title  under 
the  deed  from  John  Kane  to  herself.  We  are  of  opinion  that, 
under  the  facts  here  shown,  she  having  joined  in  making  the 
deed  to  Parr  for  the  single  purpose  of  relinquishing  her  dower 
right,  if  she  had  any,  in  the  land,  the  title  subsequently  ac- 
quired by  her  would  not  inure  to  the  grantee  in  such  deed. 

We  find  in  this  record  no  substantial  error,  and  the  decree 
is  therefore  affirmed. 

MoRTQAOKS  —  PoWBR  OF  Salb.  —  A  power  of  sale  contained  in  a  mortgage 
must  be  executed  by  the  mortgagee,   but  where  the  note  secured  by   the 
mortgage  containing  the  power  has  been  assigned,  the  power  of  sale  vesta  in 
Am.  St.  Rep.,  Vol.  XXIII.  — 39 
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the  assignee:  Hamilton  v.  Lubvikee,  51  HI.  415;  99  Am.  Dec.  562,  and  note; 
Nichols  V.  Otto,  132  III.  91.  A  mortgage  containing  a  power  of  sale  author- 
izing the  mortgagee  to  sell  in  case  of  default  in  the  conditions  of  the  mort- 
gage is  a  complete  and  valid  common-law  power:  Webb  v.  Lewis,  45  Minn. 
285.  The  assignee  of  a  mortgagee  under  a  mortgage  containing  a  power  of 
sale  cannot  sell  and  convey  title  to  the  purchaser,  unless  the  assignment  was 
sufficient  to  convey  an  interest  to  the  assignee:  Dameron  v.  Eakridge,  104 
N.  O.  621. 

Mortgages  —  Rights  ot  an  Assionee  of.  —  The  assignee  of  a  mortgage 
takes  it  subject  to  all  equities  in  favor  of  the  mortgagor:  Horatman  v. 
Oerker,  49  Pa."  St.  282;  88  Am.  Dec.  501,  and  note,  in  which  the  assigament 
of  mortgages  is  thoroughly  discussed.  The  assignee  of  a  mortgage  takes  only 
the  rights  of  the  mortgagee:  Nichols  v.  Lee,  10  Mich.  526;  82  Am.  Dec.  57, 
and  note.  The  assignment,  by  a  mortgagee,  of  his  interest  in  the  mortgage, 
without  proper  words  of  grant,  will  convey  only  an  equitable  interest  in  the 
land:  Lanigan  v.  Sweany,  53  Ark.  185;  Bailey  v.  Winn,  101  Mo.  649. 

UsuBT  —  Commissions  for  Loans.  —  A  contract  to  pay  as  commissions  to 
a  commission  merchant  two  per  cent  in  addition  to  legal  interest,  for  moneys 
advanced,  is  usurious:  Stark  v.  Sperry,  6  Lea,  411;  40  Am.  Rep.  47;  Tfuymp* 
ton  V.  Ingram,  51  Ark.  546;  Callavoay  v.  Butler,  79  Ga.  356;  contra,  Baird  ▼. 
Millwood,  51  Ark.  549;  Trimble  v.  Tlioraon,  80  Iowa,  246. 

Husband  and  Wife  —  Estoppel.  —  A  married  woman  who  joins  her  hus- 
band in  a  warranty  deed  of  land,  in  which  she  has  simply  a  dower  interest, 
ia  not  estopped  to  set  up  a  subsequent  title  acquired  by  her:  ChUds  v.  Mc- 
Chesney,  20  Iowa,  431;  89  Am.  Dec.  545,  and  note;  Oriffin  v.  Sheffield,  38 
Miss.  .359;  77  Am.  Dec.  646,  and  note;  Morrison  v.  Wilson,  13  CaL  494;  73 
Am.  Dec.  593,  and  note;  Jefferson  v.  Edrington,  53  Ark.  545;  Jackson  r.  Tor* 
rence,  83  CaL  521;  Heinmiller  v.  Batheioay,  60  Mich.  391. 
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Dklat  in  Brinoino  Suit  on  Policy  of  Insurance,  Company  Estopped 
from  Settino  up,  when.  —  If  the  delay  of  the  insured  to  bring  suit 
upon  a  policy  of  insurance  within  the  time  limited  in  such  policy  is  the 
result  of  the  company's  having  held  out  hopes  of  an  amicable  adjust- 
ment without  suit,  the  company  will,  when  sued,  be  estopped  from 
setting  up  the  limitation  provided  by  the  policy.  And  the  plaintiff 
will  not,  in  order  to  show  a  waiver  by  the  defendant  of  the  limitation 
clause  in  the  policy,  be  bound  to  prove  that  his  delay  in  bringing  suit 
was  at  the  special  instance  and  request  of  the  defendant. 

Unnecessary  Allegation  in  Pleading  may  be  Disregarded.  —  Where 
a  replication  presents  a  sufficient  reply  to  the  plea  of  the  defendant, 
and  also  contains  a  further  allegation  which  is  unnecessary,  such  allega- 
tion may  be  disregarded  as  mere  surplusage. 

Condition  in  Insurance  Policy  Requiring  Notice  of  Sale  not  Ap» 
flicable  to  Sales  to  Partners  or  Joint  Owners.  —  A  condition 
in  a  policy  of  insurance  requiring  notice  to  be  given  to  the  company  of 
any  contract  to  sell  the  property  insured  must  be  held  to  apply  only 
to  contracts  of  sale  between  the  insured  and  third  parties,  and  can  hav« 
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no  application  to  contracts  between  the  insured  themselves  for  the  sale 
or  transfer  of  their  respective  interests  as  partners  or  joint  owners,  so 
long,  at  least,  as  the  party  selling  retains  an  insurable  interest  in  the 
property  insured. 

^Condition  in  Insueanck  Policy  against  Change  op  Possession  cah 
ONLY  Refer  to  Change  during  Term  of  Policy.  —  A  condition  in 
a  policy  of  insurance  that  it  should  become  void  by  any  change  in  the 
possession  of  the  property  insured  must  be  held  to  refer  to  some  change 
in  the  possession  during  the  term  of  the  policy,  and  not  to  one  made 
before  the  application  for  the  policy. 

Clause  in  Policy  of  Insurance  Referring  to  Paper  not  Shown  to 
Exist  Ni^gatory  when.  —  Where  conditions  in  a  policy  of  insurance 
relating  to  misrepresentations  or  concealments  as  to  the  situation  or 
occupancy  of  the  property  insured  therein  are  in  a  clause  which  refers 
to  an  application,  plan,  survey,  or  description,  and  assumes  to  make 
«uch  paper  a  part  of  the  policy  and  a  warranty  by  the  insured,  but 
the  record  fails  to  disclose  the  existence  of  any  such  paper,  the  clause 
which  refers  to  it,  and  attempts  to  prescribe  its  place  and  effect  as  a 
part  of  the  contract,  and  to  determine  the  consequences  of  misstate- 
ments or  omissions  therein,  must  be  regarded  as  inapplicable  to  the 
facts  in  the  case,  and  therefore  nugatory. 

Assumpsit.     The  facts  appear  from  the  opinion. 

Myron  H.  Beach,  for  the  appellant. 

Flower,  Smith,  and  Musgrave,  for  the  appellees. 

Bailey,  J.  The  record  contains  evidence  tending  to  sup- 
port the  plaintiffs'  replication  to  the  defendant's  plea  setting 
«p  the  limitation  clause  in  the  policy,  but  whether  said  evi- 
dence is  suflBcient  to  sustain  the  verdict  of  the  jury  upon  that 
issue  is  purely  a  question  of  fact,  as  to  which  the  judgment 
of  the  appellate  court  is  conclusive.  We  must  therefore  as- 
sume that  said  replication,  or  at  least  enough  of  its  averments 
to  constitute  a  sufficient  answer  to  said  plea,  were  duly  proved. 
We  have  only  to  consider  whether  any  error  of  law  was  com- 
mitted in  the  mode  in*  which  that  question  was  submitted  to 
the  jury. 

On  this  question  the  court  instructed  the  jury,  at  the  in- 
stance of  the  plaintiffs,  that  "  even  though  they  should  find, 
from  the  evidence,  that  tliis  action  was  not  brought  within 
the  six-months  limitation  named  in  the  policy,  yet  if  they 
still  further  find  from  the  evidence  that  from  the  date  of 
the  fire  up  to  the  time  the  suit  was  commenced,  there  were 
pending  negotiations  between  the  plaintiffs  and  the  defend- 
ant company  or  its  agents,  in  reference  to  the  settlement  or 
adjustment  of  the  loss  in  question,  and  that  the  company  or 
its  agents,  by  holding  out  reasonable  hopes  of  an  adjustment 
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or  settlement,  deterred  tbe  plaintififs  from  bringing  their  suit- 
within  the  time  limited,  then  in  such  case  the  defendant, 
company  is  estopped  from  setting  up  the  limitation  clause  as- 
a  defense  in  this  cause." 

The  defendant  asked  the  court  to  instruct  the  jury  that  if 
the  suit  was  not  brought  within  six  months  after  the  firfr 
occurred,  the  plaintiffs  could  not  recover,  unless  they  had 
proved  that  the  commencement  of  the  suit  was  delayed  at 
the  special  instance  and  request  of  the  defendant.  This  in- 
struction was  modified  by  the  court  so  as  to  hold  that  the 
plaintiffs  could  not  recover  unless  they  had  proved  that 
"  the  company  or  its  agents  induced  the  plaintiffs  to  delay" 
the  bringing  of  a  suit  within  the  time  limited  in  the  policy 
for  bringing  suit,  by  holding  out  reasonable  hopes  of  an  ad- 
justment or  settlement  of  the  plaintiffs'  claim." 

The  defendant  also  asked  the  court  to  give  to  the  jury  an 
instruction  holding  that  the  offer  by  the  defendant  to  pay  any 
sum  to  settle,  or  with  a  view  of  effecting  a  settlement  of  plain- 
tiffs' claim,  was  not  to  be  taken  or  considered  as  an  admission 
by  the  defendant  of  any  liability  to  the  plaintiffs,  and  should 
not  be  considered  as  evidence  of  any  obligation  on  the  part  of 
the  defendant  to  pay  the  plaintiffs'  claim,  or  of  indebtedness- 
by  the  defendant  to  the  plaintiffs.  This  instruction  the  court 
modified  by  adding  thereto  as  follows:  "  But  it  may  be  con- 
sidered, in  connection  with  all  the  other  evidence  in  the  case,, 
in  determining  whether  there  was  any  waiver  of  the  limitation- 
clause  of  the  policy  by  the  company." 

The  defendant  asked  the  court  to  give  to  the  jury  another 
instruction,  holding  that  the  offer  to  pay  a  sum  in  settlement 
of  the  claim  could  not  be  considered  by  them  as  a  waiver  of 
said  condition,  nor  as  an  inducement  to  the  plaintiffs  to  delay 
the  commencement  of  an  action.  This  instruction  was  modi- 
fied so  as  to  hold  merely  that  the  offer  to  pay  a  sum  in  settle- 
ment of  the  claim,  in  itself  alone,  could  not  be  considered  by 
the  jury  as  a  waiver  of  said  condition. 

The  defendant  also  asked  the  court  to  give  the  following 
instruction:  "The  court  instructs  the  jury  that  the  burden  of 
showing  a  waiver  of  the  condition  requiring  the  action  to  be- 
commenced  within  six  months  after  the  loss  occurred  is  on 
the  plaintiffs;  and  they  must  show  the  same  by  clear  and 
positive  evidence,  that  the  defendant  requested  the  plaintiff*^ 
to  delay  the  commencement  of  suit  or  action.  Such  requests 
on  the  part  of  the  defendant  cannot  be  inferred." 
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This  instruction  was  modified,  and  given  in  the  following 
form:  "  The  court  instructs  the  jury  that  the  burden  of  show- 
ing a  waiver  of  the  condition  requiring  action  to  be  commenced 
within  six  months  after  the  fire  occurred  is  on  the  plaintifi's, 
and  they  must  show  the  same  by  a  preponderance  of  the  evi- 
■dence,  or  they  cannot  recover  in  this  action." 

We  are  of  the  opinion  that  the  rules  of  law  here  involved 
•were  correctly  given  to  the  jury.  The  main  propositions 
which  the  defendant  sought,  without  success,  to  have  em- 
bodied in  the  instructions  were,  that  to  show  a  waiver  by  the 
"defendant  of  the  limitation  clause  in  the  policy,  it  was  incum- 
bent upon  the  plaintiffs  to  prove  that  their  delay  in  bringing 
■suit  was  at  the  special  instance  and  request  of  the  defendant, 
and  also,  that  such  proof  could  only  be  made  by  positive  evi- 
dence, and  could  not  be  inferred.  That  such  is  not  the  law 
is  clearly  established  by  the  authorities.  Thus  in  Peoria  M. 
<$;  F.  Ins.  Co.  v.  Whitehill,  25  111.  466,  where  the  question  arose 
in  this  state  for  the  first  time,  the  rule  was  laid  down  as  fol- 
lows: "  Where  an  insurance  company  shall,  by  fraud,  or  by 
holding  out  reasonable  hopes  of  an  adjustment,  deter  a  party 
assured,  being  under  such  a  conditition  to  sue,  from  com- 
mencing his  suit,  he  honestly  confiding  in  the  pretenses  and 
promises  of  the  assurer,  the  condition  would  be  no  bar." 
This  statement  of  the  law  has  been  cited  with  approval  in 
various  subsequent  cases:  Farmers^  and  Merchants^  his.  Co.  v. 
■Chesnut,  50  111.  Ill;  99  Am.  Dec.  492;  Derrick  v.  Lamar  Ins. 
■Co.,  74  111.  404;  Home  Ins.  Co.  v.  Myer,  93  111.  271. 

The  same  doctrine  obtains  in  other  states.  In  Martin  v. 
JState  Ins.  Co.,  44  N.  J.  L.  485,  43  Am.  Rep.  397,  it  is  said: 
■*'  If  the  delay  to  bring  suit  is  a  result  to  which  the  company 
mainly  contributed,  by  holding  out  hopes  of  an  amicable  ad- 
justment, the  company  cannot  be  permitted  to  take  advan- 
tage of  the  delay,  under  the  limitation  clause  of  the  policy." 
In  Mickey  v.  Burlington  Ins.  Co.,  35  Iowa,  174,  14  Am.  Rep. 
494,  an  instruction  was  given  to  the  jury,  holding  that  if 
the  plaintiff*  delayed  bringing  suit  after  the  expiration  of 
six  months,  in  consequence  of  inducements  held  out  by  the 
defendant's  officer,  causing  liim  to  believe  that  the  loss  would 
be  paid  or  adjusted  without  suit,  this  would  operate  to  remove 
the  bar  created  by  the  condition  of  the  policy  requiring  an 
action  thereon  to  be  brought  within  six  months  after  the  loss. 
The  court,  in  sustaining  this  instruction,  said:  "A  course  of 
■conduct  on  the  part  of  defendant,  or  representations  of  its 
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oiScers,  which  would  give  reasonable  ground  upon  which 
plaintiff  did  in  fact  base  the  belief  that  his  claim  would  be 
settled,  would  estop  defendant  to  set  up  the  limitation  pro- 
vided by  the  policy.  It  would  be  contrary  to  justice  for  de- 
fendant to  hold  out  the  hope  of  an  amicable  adjustment  of 
the  loss,  and  thus  delay  the  action  of  plaintiff,  and  then  be 
permitted  to  plead  this  very  delay,  which  was  caused  by  its 
own  representations,  as  a  defense  to  the  action  when  brought." 
See  also  St.  Paul  F.  &  M.  Ins.  Co.  v.  McGregor,  63  Tex.  399; 
Ripley  v.  JEtna  Ins.  Co.,  29  Barb.  552;  Barnum  v.  Merchants* 
F.  Ins.  Co.,  97  N.  Y.  188;  McFarland  v.  Peabody  Ins.  Co.,  6 
W.  Va.  425;  Peoria  Ins.  Co.  v.  Hall,  12  Mich.  202. 

It  is  true  the  plaintiffs  in  the  present  case,  in  their  replica- 
tion, in  addition  to  alleging  that  the  defendant  held  out  rea- 
sonable hopes  for  an  adjustment,  and  thereby  deterred  the 
plaintiffs  from  commencing  their  suit,  and  that  the  plaintiffs 
honestly  confided  in  the  promises  and  pretenses  of  the  defend- 
ant, also  allege  that  they  delayed  bringing  suit  at  the  request 
of  the  defendant.  This  latter  allegation,  however,  was  un- 
necessary, as  the  other  matters  alleged  in  the  replication,  and 
which  the  evidence  tended  to  prove,  constituted  of  themselves 
a  sufficient  answer  to  the  plea  setting  up  the  limitation  clause. 
It  was  proper,  therefore,  to  disregard  tlie  allegation  of  a  request 
by  the  defendant  to  delay  bringing  suit  as  mere  surplusage. 

We  have  now  to  consider  whether  any  error  of  law  was  com- 
mitted by  the  trial  court  in  respect  to  the  defenses  sought  to 
be  based  upon  the  other  conditions  of  the  policy.  On  thia 
branch  of  the  case  our  attention  is  directed  mainly  to  the 
clause  which  provides  that  the  policy  shall  become  void  and 
of  no  effect  "  by  a  failure  or  neglect  of  the  assured  to  notify 
this  company  that  a  contract  has  been  signed  to  sell  the  prop- 
erty so  insured."  The  facts  are,  that  on  and  prior  to  Septem- 
ber 7,  1883,  the  plaintiffs  were  partners  under  the  firm  name 
of  Little,  Peck,  &  Co.,  and,  as  such  partners,  were  the  owners 
of  a  leasehold  interest  in  certain  lands  in  Duluth,  Minnesota, 
and  were  also  owning  and  operating  a  steam  saw-mill  and 
appurtenances  situated  on  said  lands,  said  saw-mill  and  ap- 
purtenances being  the  property  afterward  insured  by  the  policy 
now  in  suit.  On  said  seventh  day  of  September,  1883,  the^ 
plaintiffs,  with  a  view,  as  the  evidence  tends  to  show,  of  ulti- 
mately dissolving  their  partnership,  entered  into  an  agree- 
ment among  themselves  by  which  Little  and  Peck  agreed  to 
sell  their  undivided  two-thirds  interest  in  the  leasehold  estate: 
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in  the  lands,  and  also  the  saw-mill  and  appurtenances,  to 
Simonds,  for  $16,667,  of  which  Simonds  was  to  pay  $2,500  in 
three  days,  $2,500  in  fifteen  days,  $5,000  in  forty-five  days, 
and  the  residue  in  six  months,  the  conveyance  to  be  made 
January  1,  1884.  Simonds  made  various  payments  aggre- 
gating $7,000,  leaving  $9,667  and  interest  unpaid,  and  as  he 
was  unable  to  make  further  payments,  neither  party  took 
any  further  steps  to  perform  the  agreement,  or  to  enforce 
further  performance  of  the  other  party.  The  title  to  the 
property,  so  far  as  it  was  aflfected  by  the  agreement,  was  in 
this  situation  on  the  twenty-first  day  of  June,  1884,  the  date 
of  the  policy,  and  so  remained  at  the  date  of  the  loss. 

We  are  of  the  opinion  that  the  above-mentioned  condition, 
requiring  notice  to  the  insurance  company  of  any  contract  to 
sell  the  property  insured,  must  be  held  to  apply  only  to  con- 
tracts of  sale  between  the  assured  and  third  parties,  and  that 
it  can  have  no  application  to  contracts  between  the  assured 
themselves  for  the  sale  or  transfer  of  their  respective  interests 
as  partners  or  joint  owners.  The  word  "  sale,"  as  here  used, 
should  doubtless  receive  the  same  interpretation  which  prop- 
erly belongs  to  it  when  used  in  those  conditions  which  provide 
that  a  policy  shall  become  void  upon  alienation  of  the  property 
by  sale  or  otherwise.  The  preponderance  of  authority  in  this 
country  is  clearly  to  the  effect  that  such  condition  is  not  broken 
by  a  sale  by  one  partner  to  another  of  his  joint  interest,  at 
least  so  long  as  the  party  selling  retains  an  insurable  interest 
in  the  property  insured. 

In  Angell  on  Insurance,  sec.  197,  it  is  said:  "When  several 
owners  of  property  are  jointly  insured,  a  sale  by  one  of  the 
owners  of  his  interest  in  the  premises  to  the  other  owners  is 
not  such  an  alienation  of  the  property  as  will  avoid  the  policy, 
even  under  an  express  provision  in  the  act  under  which  the 
insurance  company  is  incorporated,  declaring  that  when  any 
property  insured  with  such  company  shall  be  alienated  by 
sale  or  otherwise,  the  policy  shall  become  void.  Yet  if  the 
assignor  had  conveyed  his  interest  to  a  stranger,  the  policy 
would  cease  to  operate  as  to  that  share  at  least."  Also,  Mr. 
May,  in  discussing  the  question  whether  a  sale  by  one  joint 
owner  to  another  is  such  alienation  as  will  avoid  the  policy, 
says:  "  The  better  opinion  seems  to  be,  that  it  is  not  strictly 
an  alienation,  —  a  transfer  from  one  to  another,  —  but  rather 
a  shifting  of  interests  amongst  joint  owners^  without  the  in- 
troduction of    any  stranger  to   the  number  of  the  insured. 
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So  far  as  the  contract  is  based  upon  the  personal  qualities  of 
the  insured,  there  is  no  increase  of  risk,  because  no  element 
of  improvidence  or  carelessness  is  introduced,  and  the  prop- 
erty insured  will  still  be  under  the  care  and  management  of 
the  original  parties  ":  May  on  Insurance,  sec.  279. 

It  is  held  in  numerous  cases  that,  where  an  insurance  pol- 
icy is  issued  to  a  partnership,  a  transfer  by  one  partner  to  the 
others  of  all  his  interest  in  the  partnership  property  will  not 
vitiate  the  insurance,  notwithstanding  a  condition  that  the 
policy  should  become  void  if  the  property  should  be  sold  or 
conveyed,  or  the  interest  of  the   parties  therein   changed 
Burnett  v.  Euf aula  Home  Ins.  Co.,  46  Ala.  11;  7  Am.  Rep.  581 
Hoffman  v.  ^tna  F.  Ins.  Co.,  32  N.  Y.  405;  88  Am.  Dec.  337 
Cowan  v.  Iowa  State  Ins.  Co.,  40  Iowa,  551 ;  20  Am.  Rep.  583 
Powers  V.  Guardian  Ins.  Co.,  136  Mass.  108;  49  Am.  Rep.  20 
Pierce  v.  Nashua  F.  Ins.  Co.,  50  N.  H.  297;  9  Am.  Rep.  235 
West  V.  Citizens'  Ins.  Co.,  27  Ohio  St.  1;  22  Am.  Rep.  294 
Lockwood  V.  Middlesex  Mut.  Assur.  Co.,  47  Conn.  553;  Dermnai 
V.  Home  Mut.  Ins.  Co.,  26  La.  Ann.  69;  21  Am.  Rep.  544; 
Drennen  v.  London  Assur.  Corp.,  20  Fed.  Rep.  657. 

In  some  of  the  cases  it  is  held  that  where  one  of  several 
joint  owners  in  whose  names  the  property  is  insured  transfers 
his  interest  in  the  property  to  the  other  joint  owners,  so  as 
to  retain  in  himself  no  insurable  interest,  no  recovery  can  be 
had  on  the  policy;  but  this  is  not  because  of  the  forfeiture 
imposed  by  the  condition  against  alienation,  but  because  at 
common  law  the  suit  must  be  brought  in  the  joint  names  of 
the  insured,  and  as  the  assigning  plaintiff  would  have  no  in- 
surable interest,  no  recovery  could  be  had  in  his  name.  This 
seems  to  have  been  the  real  ground  upon  which  the  decision 
of  this  court  was  based  in  Dix  v.  Mercantile  Ins.  Co.,  22  111. 
272,  although  the  court,  after  sustaining  the  judgment  of  the 
court  below  on  this  ground,  went  further,  and  held  that  the 
assignment  by  a  partner  to  his  copartners  of  all  his  interest 
in  the  property  insured  was  a  breach  of  the  condition  of  the 
policy  in  that  case.  It  should  be  observed,  however,  that 
said  condition  provided  that  the  policy  should  be  void  in  case 
of  "  any  transfer  or  change  of  title  of  the  property  insured, 
or  of  any  undivided  interest  therein,"  a  condition  which  may 
well  be  construed  as  applying  even  to  a  sale  by  one  partner 
to  the  other  partners  of  his  interest  in  the  partnership  prop- 
erty. It  is  not  inconsistent  with  the  rule  established  in  that 
case,  therefore,  to  hold  that  a  sale  by  one  partner  to  another 
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of  his  interest  in  the  property  insured  in  the  firm  name  is  not 
a  breach  of  a  condition  merely  providing  generally  against 
alienation  by  sale,  so  long,  at  least,  as  the  party  selling  re- 
tains an  insurable  interest  in  the  property  insured. 

Upon  substantially  the  same  grounds  it  must  be  held  that 
the  contract  to  sell  contemplated  by  the  condition  of  the  policy 
in  this  case  was  a  contract  between  the  insured,  or  some  of 
them,  and  some  third  party.  The  actual  interests  of  partners 
in  the  firm  property  are  necessarily  fluctuating,  and  there 
seems  to  be  no  particular  reason  why  the  insurers  should  wish 
to  keep  the  ownership  unchanged  as  between  them,  so  long 
as  all  retain  an  insurable  interest.  The  effect  of  the  contract 
in  this  case  was  merely  to  modify  the  relative  rights  of  the 
partners  to  a  certain  extent,  leaving  them  all  interested  in  the 
firm  and  its  property,  and  admitting  no  stranger  to  the  pos- 
fiession  or  control  of  the  property  insured. 

The  instructions  to  the  jury  upon  this  branch  of  the  case 
were  in  harmony  with  the  views  above  expressed,  and  we  are 
of  the  opinion  that  they  are  subject  to  no  just  criticism. 

It  is  further  objected  that  there  was  such  change  in  the 
possession  of  the  property  insured  as  should  be  held  to  be  a 
breach  of  the  condition  which  provided  that  the  policy  should 
be  void  and  of  no  effect  if  there  should  be  any  change  in  the 
possession  of  the  property  insured.  The  change  of  possession 
here  referred  to  clearly  must  be  some  change  during  the  term 
of  the  policy,  and  it  is  sufficient  to  say  that  there  is  no  evi- 
dence tending  to  show  any  such  change  of  possession.  Little 
and  Simonds  were  in  possession  at  the  date  of  the  policy,  and 
their  possession  continued  without  interruption  or  change 
down  to  the  time  of  the  fire.  There  was  no  condition  or  stipu- 
lation in  the  policy  that  Peck,  the  other  member  of  the  firm 
insured,  should  be  in  possession,  but  merely  that  the  posses- 
sion should  remain  during  the  term  of  the  insurance  as  it  was 
at  its  commencement. 

Those  conditions  of  the  policy  relating  to  misrepresentations 
or  concealments  as  to  the  situation  or  occupancy  of  the  prop- 
erty, or  the  interest  of  the  insured  therein,  are  in  that  clause 
whiich  refers  to  an  application,  plan,  survey,  or  description, 
and  assumes  to  make  such  paper  a  part  of  the  policy  and  a 
warranty  by  the  insured.  The  record,  however,  fails  to  dis- 
close the  existence  of  any  such  paper,  and  so  the  clause  which 
refers  to  it  and  attempts  to  prescribe  its  place  and  effect  as  a 
part  of  the  contract,  and  to  determine  the  consequences  of 
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misstatements  or  omissions  therein,  must  be  regarded  as  in- 
applicable to  the  facts  in  the  case,  and  therefore  nugatory. 

After  a  patient  investigation,  we  are  unable  to  find  any  ma- 
terial errors  in  the  record.  The  judgment  of  the  appellate 
court  will  therefore  be  affirmed. 

Insubancb  —  Waivbr  of  Condition  as  to  Timb  o»  iNSTixUTiNa  Suit.  — 
A  conditioa  in  an  iusurance  policy,  requiring  suit  to  be  brought  within  lix 
months  after  the  loss,  may  be  waived,  and  such  waiver  need  not  be  express, 
but  may  consist  of  the  acts  and  conduct  of  the  company  and  its  officers  which 
throw  the  insured  oflf  his  guard,  and  lull  him  into  security  until  the  expira- 
tion of  the  time  mentioned  in  the  condition:  Bonnert  v.  Pennsylvania  Ins.  Co.f. 
129  Pa.  St.  558;  15  Am.  St.  Rep.  739;  Grant  v.  Lexington  etc.  Ins.  Co.,  5  Ind. 
23;  61  Am.  Dec.  74;  Killips  v.  Putnam  Fire  Ins.  Co.,  28  Wis.  472;  9  Am. 
Rep.  506;  Little  v.  Phoenix  Ins.  Co.,  123  Mass.  380;  25  Am.  Rep.  96,  and  not& 
104-107;  Case  v.  Sun  Ins.  Co.,  83  Cal.  473. 

Insurancb  —  Change  of  Title  —  Sale  by  One  Partner  to  Another.  — 
The  weight  of  authority  is  decidedly  in  favor  of  the  rule  of  the  principal  case, 
holding  that  a  transfer  by  one  partner  of  his  interest  in  the  partnership  prop* 
erty  is  not  a  sale,  conveyance,  or  change  of  interest  such  as  will  avoid  an  iu- 
surance policy:  Note  to  Hathaway  v.  State  Ins.  Co.,  52  Am.  Rep.  443. 

Insurance—  Survey  and  Diagram  Referred  to  in  Policy.  —  Wher* 
a  policy  of  fire  insurance  provides  that  for  further  particulars  reference  is 
hereby  made  to  an  application,  survey,  and  diagram  furnished  by  and  a 
warranty  on  the  part  of  the  insured,  which  is  made  a  part  of  the  policy,  the 
fact  that  such  survey  and  diagram  were  not  furnished  till  after  the  policy 
was  delivered,  while  it  may  have  deprived  them  of  any  force  as  a  warranty, 
does  not  destroy  their  effect  as  evidence  of  a  representation  of  facts  made  as 
an  inducement  for  the  policy:  Rankin  v.  Amazon  Ins.  Co.,  89  CaL  203,  ante,  p, 
460,  and  note. 
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[133  Illinois,  359.] 

Master  not  Liable  for  Rises  Assumed  by  Minor  Servant  when.  — 
A  master  is  not  liable  for  risks  assumed  by  his  minor  servant,  if  the  ser- 
vant has  sufficient  capacity  to  take  care  of  himself,  and  knows  and  caiv 
properly  appreciate  the  risk. 

Master  Liable  to  Minor  Servant  fob  Injuries  from  Perils  not 
Known  or  Appreciated  by  Him.  —  A  minor  servant  can  recover  from, 
his  master  for  injuries  suffered  by  him  from  any  peril  which  he  d^d  not 
know,  or  which  he  could  not  properly  appreciate  if  he  did  nominally 
know,  and  to  which  a  prudent  and  right-minded  master  would  not  have- 
allowed  him  to  be  exposed.  • 

Duty  of  Master  to  Minor  Servant.  —  A  master  who  employs  a  child 
must  look  out  for  him,  and  see  that  he  is  not  exposed  to  danger  arising 
from  the  structure  of  building  or  machinery,  which  an  operative  of 
ordinary  intelligence  and  experience  would  perceive.  Notice  of  th& 
danger  is  not  enough,  but  the  child  must  have  sufficient  instructions 
to  enable  him  t  >  avoid  danger. 
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Judgment  op  Appellate  Court  Settles  Facts  when.  —  The  supreme 
court  must  accept  a  judgment  of  affirmance  in  the  appellate  court  a» 
having  settled  the  facts  necessary  to  make  out  the  plaintiff 's  case  in  hi» 
favor,  unless  it  can  see  that  there  ia  no  evidence  tending  to  support  » 
material  element  of  the  case. 

Evidence  not  Conclusivb  against  Minor  Servant's  Right  to  Recover 
FOR  Injury,  What. —  Proof  that  a  minor  servant  had  done  the  work  in 
the  doing  of  which  he  was  injured,  for  some  time  prior  to  the  accident, 
and  of  the  number  of  times  he  had  done  it,  may  be  properly  considered 
by  the  jury  in  determining  whether  or  not  it  was  negligence  in  the 
master  to  require  him  to  continue  to  do  it,  and  also  for  the  purpose  of 
determining  whether  the  injury  resulted  from  the  servant's  inexperience 
and  want  of  judgment,  or  from  his  own  negligence;  but  it  cannot  be 
held  to  be  conclusive  against  his  right  to  recover. 

Statement  as  to  Facps  Admitted,  Made  by  Court  to  Jury,  not  Orai. 
Instruction.  —  A  statement  made  by  the  court  to  the  jury,  that  certain, 
facts  were  admitted  by  counsel,  is  in  no  sense  an  oral  instruction,  and 
constitutes  no  ground  for  reversal,  where  no  objection  was  made  to  it  at 
the  time,  and  the  facts  were  not  disputed. 

Rule  Rfxieving  Master  from  Liability  for  Injury  Resulting  from; 
Negligence  of  Fellow-servant  not  Applicable  to  Case  of  Child. — 
A  master,  in  order  to  defeat  a  recovery  on  the  ground  that  the  injury 
resulted  from  the  negligence  of  a  fellow-servant,  must  show  not  only  that 
the  injury  was  caused  by  the  negligence  of  the  fellow-servant,  but  also 
that  the  master  had  used  ordinary  care  and  prudence  in  employing  such, 
fellow-servant.  If,  however,  the  injured  servant  is  a  child,  incapable 
of  comprehending  the  risk,  the  rule  relieving  the  master  from  liability 
for  the  negligence  of  a  fellow-servant  does  not  apply 

Action  on  the  case.     The  opinion  states  the  facts. 
McKenzie  and  Wood,  for  the  appellant. 
Jones  and  Lusk,  for  the  appellee. 

Wilkin,  J.  This  is  an  action  on  the  case,  by  appellee,, 
against  appellant,  and  other  defendants  not  served,  to  re* 
cover  for  a  personal  injury  alleged  to  have  been  received  by 
him  through  their  negligence. 

The  declaration  is  of  one  count  only,  and  avers  that  de- 
fendants were,  on  the  4th  of  July,  1886,  the  owners  of  and 
operating  a  planing-mill  in  the  city  of  Chicago,  wherein  they 
used  and  employed  certain  machines  for  planing  wood,  and 
said  plaintiff,  then  a  minor  of  the  age,  to  wit,  twelve  years,. 
was  then  and  there  employed  and  engaged  by  said  defend* 
ants  in  and  about  their  said  business,  and  while  so  employed 
and  engaged,  the  plaintiff  was  then  and  there,  by  said  de- 
fendants, negligently  and  improperly  ordered  and  directed  ta 
attend  to  and  oil  one  of  the  machines  then  and  there  used 
and  operated,  and  being  used  and  operated,  by  said  defend- 
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«nt8,  which  said  direction  and  order  of  said  defendants  was 
"then  and  there  dangerous  and  hazardous  to  this  plaintiflF, 
Jjecciuse  of  his  tender  age,  as  aforesaid,  and  well  known  so  to 
be  by  said  defendants;  and  while  said  plaintiflF  was  engaged 
in  attending  to  and  oiling  said  machine,  in  obedience  to  said 
order  and  direction  of  said  defendants,  and  using  all  due  care 
-and  diligence,  the  arm  of  said  plaintiflF  was  caught,  crushed, 
And  mangled  in,  and  by  said  machine,  so  that  plaintiflF  is  and 
will  be  a  cripple  for  life  because  thereof,  and  deprived  of  the 
•use  of  said  arm.  The  plea  was  the  general  issue.  PlaintiflF 
below  recovered  a  judgment  for  three  thousand  dollars,  and 
costs,  which  the  appellate  court  has  aflfirmed. 

It  must  be  admitted,  we  think,  that  the  declaration  is 
•rather  an  unusual  one,  and  somewhat  loosely  drawn.  It 
•does  not  proceed  upon  the  theory  that  the  injury  was  re- 
-ceived  while  plaintiflF  was  performing  labor  outside  of  his 
•contract  of  employment,  although  his  counsel  so  treat  it  in 
liheir  argument.  The  negligence  complained  of  in  the  decla- 
Tation  is,  that  the  defendants  wrongfully  ordered  the  plain- 
tiflF, he  being  a  child,  without  experience  in  such  matters,  to 
•oil  a  piece  of  machinery,  the  doing  of  which  exposed  him  to 
:great  peril  of  life  and  limb.  It  is  not  the  case  merely  of  a 
minor  being  set  at  dangerous  work,  for  in  such  cases  the 
master  is  not  liable  for  the  risk  if  the  servant  has  suflficient 
•capacity  to  take  care  of  himself,  and  knows  and  can  properly 
-appreciate  the  risk:  1  Shearman  and  Redfield  on  Negligence, 
4th  ed.,  sec.  218.  It  belongs  to  the  other  class  of  cases  men- 
tioned by  the  authors  in  the  same  section,  of  which  it  is  said: 
"  But  while  the  mere  fact  of  minority  is  deemed  immaterial, 
it  is  well  settled,  in  America  at  least,  that  any  actual  inca- 
pacity of  a  minor  to  understand  and  appreciate  the  perils  to 
which  he  is  exposed  is  to  be  fully  considered,  and  that  he 
can  recover  from  his  master  for  injuries  suflFered  from  any 
peril  the  nature  of  which  he  did  not  know,  or  could  not 
properly  appreciate  if  he  did  nominally  know,  and  to  which 
A  prudent  and  right-minded  master  would  not  have  allowed 
him  to  be  exposed."  And  says  Wharton,  in  his  work  on 
negligence  (sec.  216):  "Hence  we  may  hold  that  where  a 
ohild  is  employed,  the  employer  must  look  out  for  the  child, 
And  must  see  that  it  is  not  exposed  to  danger  arising  from 
the  structure  of  building  or  machinery  which  an  operative  of 
ordinary  intelligence  and  experience  would  perceive.  Notice 
of  danger  is  not  enough.     The  child  must  have  suflficient  in- 


May,  1890.]         Hinckley  v.  HorazdowskV.  621 

structions  to  enable  him  to  avoid  danger."     Many  cases  are^^ 
cited  by  both  these  authors  in  support  of  the  text. 

The  rule  is  so  just  and  humane,  when  applied  to  a  case^ 
clearly  falling  within  its  principles,  that  no  court  would  hesi- 
tate to  enforce  it  as  of  first  impression.  Children  of  tender 
years  are  often  employed  about  factories  in  which  are  used 
pieces  of  complicated  and  dangerous  machinery.  If  one  of 
these  is  sent  by  the  master  or  his  superintendent,  with  or 
without  instructions,  where  he  will  be  exposed  to  revolving, 
wheels,  belts,  and  pulleys,  any  one  may  know  that,  by  rea- 
son of  his  inexperience  and  immature  judgment,  he  is  liable- 
to  be  killed  or  maimed;  and  if  he  is  injured,  while  using  due 
care  for  one  of  his  capacity,  it  would  seem  too  clear  for  argu- 
ment that  the  master  should  be  held  liable.  To  say  that- 
such  a  child  takes  the  risk  of  his  employment — that  if  he  is- 
not  willing  to  take  the  hazard  of  obeying  the  command,  he 
must  refuse — is  idle,  if  not  cruel.  By  his  inexperience  he  is 
unable  to  comprehend  the  risk;  by  his  childish  instincts  he 
implicitly  obeys.  Of  the  existence  of  the  rule,  and  its  pre- 
eminent justice,  there  can  be  no  doubt.  Does  this  case  fall 
within  it?  This  question,  with  us,  is  not.  Does  the  evidence 
bring  plaintiff  clearly  and  satisfactorily  within  the  rule?  for 
unless  we  can  say  there  is  no  evidence  tending  to  support  a- 
material  element  of  the  case,  we  must  accept  the  judgment, 
of  affirmance  in  the  appellate  court  as  having  settled  the 
facts  necessary  to  make  out  plaintifif's  case  in  his  favor. 

It  is  contended,  however,  that  the  evidence  wholly  fails  to 
show  that  the  foreman  of  defendants  ordered  the  plaintiff"  to 
oil  the  machine  by  which  he  was  hurt,  and  that  the  boy's  own 
testimony  proves  the  contrary.  We  do  not  so  construe  it.  It 
certainly  tends  to  prove  that  he  was  attempting  to  oil  the  ma- 
chine, because  he  had  been  told  to  do  so  by  Joseph  Knourek, 
the  foreman.  True,  the  foreman  did  not,  at  that  moment, 
command  him  to  do  so;  but  he  testified  that  he  had  general 
instructions  from  the  foreman  to  attend  to  that  duty  when  the 
machine  needed  oil,  and  his  evidence  at  least  tends  to  show 
that  he  was,  at  the  time  he  received  his  injury,  attempting  to 
obey  those  instructions.  It  does  not  very  clearly  appear  from 
the  evidence  how  the  injury  was  incurred.  The  knee,  as  we 
understand  the  evidence,  was  first  caught  by  a  revolving  plate, 
and  then  the  hand  was  drawn  between  the  rollers;  but  just- 
how  the  knee  came  in  contact  with  the  plate,  or  how  the  hand; 
was  brought  between  or  within  the  rollers,  does  not  appear.    It. 
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is,  however,  shown  by  the  boy's  testimony  that  in  oiling  the 
machine  while  in  motion  he  was  exposed  to  a  running  belt, 
and  compelled  to  extend  his  arm  over  it.  In  other  words,  the 
effect  of  his  evidence  is,  that  to  oil  that  machine  while  running 
was  attended  with  danger.  It  is  doubtless  true  that  the  fore- 
man, or  other  experienced  person  with  mature  judgment,  could 
do  so  with  comparative  safety;  but  it  is  clear  from  the  evi- 
dence, especially  from  the  painful  results,  that  it  was  hazard- 
ous for  a  child  to  attempt  it.  The  fact  that  appellee  had  done 
that  work  for  some  time  prior  to  the  accident,  and  the  num- 
ber of  times  he  had  done  so,  were  very  proper  facts  to  be  con- 
sidered by  the  jury  in  determining  whether  or  not  it  was 
negligence  in  the  foreman  to  require  him  to  continue  to  do  so, 
and  also  for  the  purpose  of  determining  whether  or  not  the 
injury  resulted  from  inexperience  and  want  of  judgment,  or 
from  his  own  negligence;  but  such  proof  cannot  be  held  to  be 
conclusive  against  his  right  to  recover.  A  child  exposed  to 
danger  may  escape  for  a  time,  but  sooner  or  later  an  injury 
will,  in  all  probability,  occur. 

The  case  of  Gartland  v.  Toledo  etc.  R^y  Co.,  67  111.  498,  stren- 
uously insisted  upon  as  governing  this  case,  is  not  in  point. 
There  the  question  was,  whether  a  minor  employee  should  be 
held  bound  by  the  rule  which  prevents  a  recovery  from  the 
common  master  for  an  injury  resulting  through  the  negligence 
of  a  fellow-servant.  It  was  held  that  the  mere  fact  that  the 
plaintiff  in  that  case  was  under  twenty-one  years  of  age  did 
not  relieve  him  from  the  risk  of  negligence  on  the  part  of  co- 
employees.  Here  it  was  a  question  of  fact  for  the  jury,  whether 
or  not  appellee  was  a  child  within  the  rule  stated. 

It  appears  from  an  amended  bill  of  exceptions  that  on  the 
trial  the  court  stated  to  the  jury:  "It  is  admitted  by  and 
between  counsel  that  these  defendants  were  owning  and  con- 
trolling the  planing-mill  when  the  injury  occurred,  and  that 
this  foreman  was  their  foreman."  It  is  said  this  statement 
amounted  to  an  oral  instr#ction  as  to  tlie  law  of  the  case,  and 
was  therefore  erroneous.  It  is  not  denied  that  the  statement  as 
to  the  ownership  of  the  planing-mill  was  authorized  by  a  stip- 
ulation of  counsel,  but  it  is  insisted  that  the  further  statement 
that  the  foreman  was  defendants'  foreman  was  a  conclusion 
which,  if  properly  drawn  from  the  stipulation,  could  only  have 
been  properly  given  to  the  jury  in  writing.  In  the  first  place, 
the  statement  was  not  in  any  sense  an  instruction  to  the  jury. 
Again,  it  was  made  in  open  court,  and  no  objection  was  made 
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to  it,  either  as  a  statement  of  the  agreement  or  as  an  oral  in- 
struction. And  finally,  it  was  immaterial.  It  was  not  denied 
on  the  trial  that  the  foreman  who  gave  the  order  complained 
of  to  appellee  was  the  foreman  of  appellant.  His  own  testi- 
mony shows  it. 

It  is  also  insisted  that  the  court  below  improperly  refused 
the  following  instruction:  "If  the  jury  believe  from  the  evi- 
dence that  the  plaintiff  was  injured  by  following  the  direction 
or  obeying  the  orders,  or  through  the  carelessness  or  by  the 
fault,  of  his  fellow-servant,  Willie  Knourek,  then  the  plaintifif 
cannot  recover." 

The  reason  why  the  common  master  is  not  held  liable  for 
an  injury  caused  by  the  negligence  of  a  fellow-servant  is  be- 
cause that  is  one  of  the  ordinary  risks  of  the  employment. 
But  if  the  injured  employee  is  a  child,  incapable  of  compre- 
hending that  risk,  the  rule  ought  not  to  apply.  However, 
this  instruction  does  not  announce  the  rule  correctly  as  applied 
to  fellow-servants  generally.  It  not  only  assumes  that  Willie 
Knourek  was  a  fellow-servant  of  appellee,  but  that  the  master 
had  used  due  care  in  the  selection  and  employment  of  him. 
The  instruction  attempts  to  set  up  an  aflSrmative  defense;  and 
to  make  it  available,  it  was  not  only  necessary  to  show  that 
the  injury  was  caused  by  the  negligence  of  a  fellow-servant, 
but  also  that  the  master  had  used  ordinary  care  and  prudence 
in  employing  such  fellow-servant. 

In  the  foregoing  view  of  the  law  applicable  to  the  facts  of 
this  case,  the  instructions  given  to  the  jury  are  not  subject  to 
the  criticism  made  upon  them,  and,  in  our  opinion,  they  are 
free  from  substantial  error.  We  repeat,  this  is  not  the  case 
merely  of  a  minor,  under  twenty-one  years  of  age,  suing  for 
an  injury,  but  of  a  child  to  whom  the  employer  owed  a 
special  duty. 

After  a  careful  re-examination  of  this  case,  we  have  reached 
the  conclusion  that  our  former  judgment  of  afl5rmance  was 
right. 

Judgment  affirmed. 

Master  and  Servant  —  Risks  Assumed  by  Minors.  —  As  to  what  risks 
are  assumed  by  minor  servants,  see  Bummel  v.  Diltoorth,  131  Pa.  St.  609;  17 
Am.  St  Rep.  827,  and  note;  Zurn  v.  Tellow,  134  Pa.  St.  213;  Fisk  v.  Central 
etc  R.  R.  Co.,  72  Cal.  38;  1  Am.  St.  Rep.  22,  and  note  28-31.  Minor  servants 
assume  the  risks  of  negligence  from  fellow-servants:  Hefferen  v.  Northern 
etc.  R.  R.  Co.,  45  Minn.  471;  and  risks  from  apparent  and  obvious  dangers: 
Lehigh  etc.  Co.  v.  Hayea,  128  Pa.  St.  294;  15  Am.  St.  Rep.  680,  and  not«> 
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McCarragTier  t.  Rogers,  120  N.  Y.  526.  A  young  and  inexperienced  senrant 
does  not  assame  the  risks  of  latent  dangers:  Davis  ▼.  Railway,  53  Ark.  118. 
Masteb  and  Sehvant — Duty  to  Minob  Sbrvants.  —  The  employer 
ivho  employs  yonng  servants  must  satisfy  himself  that  they  have  the  requi- 
site capacity  and  experience  to  do  their  work  safely,  or  he  must  instruct 
them  sufficiently  to  warn  them  against  danger:  Ou\f  etc  R'y  Co.  v.  Jones, 
76  Tex.  350;  Rummd  ▼.  DUworth,  131  Va.  St.  509;  17  Am.  St.  Rep.  827,  and 
not«. 


ShAPFNEE    V.    PiNOHBAOK, 

[183  Illinois,  410.] 

.Bkttino  ok  Horse-racb  Gaming,  and  Contract  in  An>  thsreot  Void. — 
Betting  money  on  a  horse-race  is  gaming,  and  in  violation  of  law,  and  » 
contract  in  aid  of  the  offense  of  gaming  is  void,  and  cannot  be  recovered 
upon.  Where,  therefore,  one  person  advances  money  to  another  to  be 
used  by  them  as  partners  in  the  business  of  betting  on  horse-races,  he 
cannot  recover  back  the  money  so  advanced. 

Law  Refuses  Aid  to  Parties  in  Pari  Delicto.  —  If  persons  engage  in 
an  unlawful  business,  such  as  betting  on  horse-races,  in  such  a  manner 
as  to  be  in  pari  delicto,  the  law  will  not  aid  either  of  them,  but  will 
leave  them  in  the  positions  in  which  they  have  placed  themselves 

Action  to  recover  money  alleged  to  have  been  loaned. 
The  opinion  states  the  case. 

B.  M.  Shaffner,  pro  se. 

Baker,  J.  This  is  an  action  brought  by  Shaffner,  against 
Pinchback,  to  recover  the  sum  of  one  thousand  dollars,, 
alleged  to  have  been  loaned  by  the  former  to  the  latter. 
Upon  trial  in  the  circuit  court,  verdict  was  rendered  for  the 
defendant,  and  judgment  entered  thereon.  On  appeal  to  the 
appellate  court  the  judgment  was  affirmed,  and  the  cause  ia 
brought  to  this  court  by  writ  of  error. 

The  evidence  introduced  at  the  trial  by  plaintiff  in  error 
tended  to  prove  that  on  August  16,  1886,  he  loaned  to  de- 
fendant in  error  the  sum  of  one  thousand  dollars,  and  that 
the  latter  was  to  pay  him,  for  the  use  of  said  money,  one 
half  of  the  net  winnings  of  a  certain  "book-making"  busi- 
ness at  horse-races,  to  be  conducted  and  managed  by  de- 
fendant in  error.  It  also  tended  to  prove  that  said  business 
was  a  success,  and  won  money  at  the  Saratoga  races.  The 
evidence  offered  by  defendant  in  error  tended  to  prove  that 
the  parties  each  contributed  one  thousand  dollars,  to  form  & 
capital  of  two  thousand  dollars,  to  be  used  in  the  business  of 
"  making  books  "  on  horse-races;  that  book-making  consista^ 
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of  taking  and  paying  wagers  on  such  races;  that  the  parties 
were  partners  in  such  venture,  and  that  the  two  thousand 
dollars,  with  the  exception  of  thirty  dollars,  had  been  lost  on 
wagers;  and  that  he  had  retained  the  fifteen  dollars,  that 
would  otherwise  be  going  to  plaintifiF,  on  an  indebtedness 
which  was  due  and  unpaid. 

It  is  claimed  that  the  two  instructions  given  at  the  instance 
of  the  defendant  were  erroneous.  Those  instructions  were  as 
follows: — • 

"  1.  The  court  instructs  the  jury,  as  a  matter  of  law,  that 
if  they  believe  from  the  evidence  that  the  plaintiff  and  the 
defendant  in  this  suit  put  together  the  sum  of  one  thousand 
dollars  each  for  the  purpose  of  betting  and  wagering  the 
same  on  horse-races,  then  the  jury  will  find  the  issues  for  the 
defendant. 

*'  2.  The  court  instructs  the  jury,  as  a  matter  of  law,  that 
if  they  believe  from  the  evidence  that  the  plaintiff  and  the 
defendant  were  copartners  in  the  business  of  making  books 
on  horse-races,  and  that  the  money  given  the  defendant  by 
the  plaintiff  was  in  furtherance  of  said  partnership  business 
of  book-making  on  horse-races,  then  the  jury  will  find  for  the 
defendant." 

That  betting  money  on  a  horse-race  is  gaming,  and  in  vio- 
lation of  law,  was  decided  in  Tatman  v.  Strader,  23  111.  494; 
and  that  a  contract  in  aid  of  the  offense  of  gaming,  which  is 
prohibited  by  statute,  is  void,  and  cannot  be  recovered  upon, 
was  held  in  Mosher  v.  Griffin,  51  111.  184;  99  Am.  Dec.  541. 
It  is  probable  that  the  instructions  complained  of  would  have 
been  proper  enough  if  they  had  been  predicated  only  upon  the 
testimony  introduced  by  the  plaintiff.  But  waiving  that  ques- 
tion, they  were  based  upon  the  theory  of  the  facts  that  the  de- 
fendant's evidence  tended  to  prove,  and  were  fully  justified 
by  that  evidence. 

It  is  suggested  that  defendant  occupied  the  position  of 
a  stake-holder,  and  the  well-recognized  rule  that  money  may 
be  recovered  by  the  depositor  from  the  stake-holder,  if  it  has 
not  been  paid  over,  is  sought  to  be  invoked;  hence  it  is  said 
these  instructions  were  erroneous,  in  that  they  ignored  the 
question  whether  the  money  was  lost  on  the  bets,  and  had 
been  paid  out  by  the  defendant.  The  evidence  for  defendant 
was  to  the  effect  the  venture  in  which  plaintiff's  one  thou- 
sand dollars  was  invested  was  a  joint  or  partnership  venture, 
each  of  the  parties  contributing  one  half  of  the  capital,  and 
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that  they  were  to  divide  the  proceeds  equally.  If  this  be 
true,  defendant  was  not  a  stake-holder,  but  a  partner  of  the 
plaintiflFin  the  book-making  business. 

It  is  urged  that  the  view  that  defendant  can  keep  the  one 
thousand  dollars  furnished  by  plaintiff,  without  any  consid- 
eration therefor,  is  so  opposed  to  reason  and  conscience  as  to 
be  untenable.  The  judgments  of  the  trial  and  of  the  appellate 
courts  are  conclusive  of  the  fact  that  plaintiff  and  defendant 
jointly  engaged  in  a  business  which  was  in  violation  of  law. 
They  were,  in  respect  to  such  business,  in  pari  delicto,  and 
the  law  will  refuse  its  aid  to  assist  either,  but  will  leave  them 
in  the  positions  in  which  they  have  placed  themselves. 
Plaintiff  in  error,  having  embarked  his  money  in  an  enter- 
prise prohibited  alike  by  the  statute,  by  good  conscience,  and 
by  public  policy,  placed  himself  and  his  money  outside  of  the 
pale  of  the  law,  and  if  he  has  been  despoiled  by  the  failure 
of  his  associate  to  account  for  the  funds  placed  in  his  hands 
for  the  purpose  of  carrying  on  the  unlawful  business,  then 
both  good  morals  and  public  policy  require  that  the  law 
should  not  aid  him.  We  find  no  error  in  the  instructious  of 
which  complaint  is  made. 

The  judgment  is  aflBrmed. 

Wager  —  Bbttixo  on  a  Horsb-racb.  —  A  wager  on  a  horse-race  is  void, 
as  against  morals  and  publio  policy:  Oridley  v.  Dom,  57  Cal.  78;  40  Am. 
Rep.  110;  and  money  lost  in  such  a  bet  may  be  recovered  back  by  the  loser: 
ElUav.  Beale,  18  Me.  337;  36  Am.  Dec.  726,  and  note.  Contra,  see  Dunman 
V.  Strotlier,  I  Tex.  89;  46  Am,  Dec.  97,  and  note. 

Contracts  —  Parties  in  Pari  Delicto.  —  Courts  will  not  enforce  illegal 
contracts,  but  will  leave  the  parties  and  those  in  pari  delicto  where  they  find 
them:  Bowman  v.  Phillipa,  41  Kan.  364;  13  Am.  St.  Rep.  292;  KirkpcUrick  ▼. 
Clark,  132  lU.  342;  22  Am.  St.  Rep.  531,  and  note. 
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Necessitt  or  Formal  Issue  Waived  by  Goino  to  Trial  whbn.  —  Wher* 
a  defendant  goes  to  trial  without  objecting  that  one  of  his  pleas  has  not 
been  answered,  and  without  moving  for  any  judgment  thereon  for  want 
of  a  replication,  he  thereby  waives  the  necessity  of  a  formal  issue  on 
that  plea,  and  the  irregularity  is  cured  by  verdict. 

Dismissal  of  Count  of  Complaint  Carries  Plea  thereto  with  It  — 
Pleading  over  after  Demurrer  Overruled  Precludes  Motios 
IN  Arrest  of  Judgment.  —  Where  a  defendant  demurs  to  a  decla- 
ration, and,  after  his  demurrer  is  overruled,  pleads  over,  he  will  ba 
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precluded  from  insisting  upon  a  motion  in  arrest  of  judgment  for  in- 
suflBciency  in  the  declaration. 

Declaration  Containing  One  Good  Count  Sufficient  to  Sustain  Gen- 
eral Verdict.  —  Where  a  declaration  contains  one  good  count,  it  is 
sufficient  to  sustain  a  general  verdict,  even  though  all  the  other  counts 
are  defective. 

Defective  Statement  of  Cau3B  of  Action  Cured  by  General  Ver- 
dict. —  Where  only  the  statement  of  a  plaintiff's  cause  of  action  is  de- 
fective or  inaccurate,  the  defect  is  cured  by  a  general  verdict  in  his 
favor;  but  where  no  cause  of  action  is  stated,  the  omission  is  not  cured 
b}'  verdict. 

Right  of  Surety  to  Stand  upon  Strictt  Terms  of  his  Obligation.  — 
A  surety  has  the  right  to  stand  upon  the  strict  terms  of  his  obligation, 
when  such  terms  are  ascertained,  and  his  liability  is  not  to  be  extended, 
by  implication,  beyond  those  terms.  But  this  rule  of  strict  construction 
in  no  way  interferes  with  the  use  of  the  ordinary  tests  by  which  the 
actual  meaning  and  intention  of  contracting  parties  are  primarily  de- 
termined, but  merely  limits  their  liability  strictly  to  the  ternjs  of  their 
contract,  when  those  terms  are  ascertained,  and  forbids  any  extension 
of  such  liability  by  implication  beyond  the  strict  letter  of  those  terms. 
Contracts  of  suretyship  are  to  be  construed  by  the  same  rule  as  all  other 
contracts. 

•Construction  of  Contract  Susceptible  of  Two  Interpretations.  — If 
a  contract  is  susceptible  of  two  interpretations,  one  of  which  would 
render  it  merely  senseless  and  nugatory,  while  the  other  is  consistent 
with  and  accomplishes  the  intention  of  the  parties  thereto,  the  latter 
should  be  adopted. 

^Appeal  Bond  Construed.  —  Where  the  condition  of  an  appeal  bond  given 
by  a  defendant  on  an  appeal  from  a  decree  dismissing  a  bill  and  dis- 
solving an  injunction  is,  that  if  he  "  shall  duly  prosecute  said  appeal, 
and  shall  pay  all  damages,  and  damages  growing  out  of  the  continuance 

of  the  injunction  herein,  costs  of  suit  rendered  and  to  be  rendered 

in  case  the  said  decree  shall  be  affirmed  in  said  appellate  court,  then  the 
obligation  to  be  null  and  void,  otherwise  to  remain  in  full  force  and 
virtue," — the  language  of  the  bond  will,  considering  the  circumstances 
under  which  it  was  used,  be  construed  to  mean  that  the  obligors  under- 
took to  pay  all  damages  growing  out  of  the  continuance  of  the  injunc- 
tion in  case  the  decree  should  be  affirmed. 
Error  not  Ground  for  Reversal  when.  —  A  judgment  will  not  be  re- 
versed  because  the  court  erroneously  sustained  a  demurrer  to  certain 
pleas  the  material  facts  of  which  were  alleged  in  other  pleas,  whereby 
the  defendant  had  the  advantage  of  the  defenses  thereby  presented. 

Action  of  debt  on  a  bond  given  under  the  following  circum- 
stances: On  February  6,  1885,  Andrew  Dillman  and  Edward 
R.  Knowlton  filed  a  bill  in  the  circuit  court  against  John  W. 
Nadelhoffer,  alleging,  among  other  things,  the  total  failure 
of  the  consideration  of  a  certain  promissory  note  for  eight 
thousand  dollars  and  interest,  executed  by  them  to  Nadel- 
hoffer, and  praying  for  an  injunction  restraining  Nadelhoffer 
from  collecting,  assigning,  or  transferring  said  note.  An  in- 
junction pendente  lite  was  issued  and  served,  and   on  June 
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27,  1885,  a  decree  was  entered  dissolving  the  injunction  and 
dismissing  the  bill  for  want  of  equity.  An  appeal  was  there- 
upon granted  by  the  court  to  the  appellate  court,  ''  on  condi- 
tion that  said  complainants  do  file  their  good  and  sufficient 
appeal  bond,  in  the  penal  sum  of  ten  thousand  dollars,  with 
Andrew  H.  Shreffler  and  Henry  A.  Sanger  as  sureties  thereon,, 
conditioned  that  said  complainants  shall  prosecute  said  appeal,, 
and  shall,  moreover,  pay  all  damages,  and  damages  growing 
out  of  the  continuance  of  the  injunction  herein,  costs  of  suit 
rendered  and  to  be  rendered  against  them,  the  said  complain- 
ants, by  said  court,  in  case  the  said  decree  shall  be  affirmed 
in  said  appellate  court."  The  complainants  thereupon  pre- 
sented the  bond  now  in  suit  as  their  appeal  bond,  which  being, 
approved,  the  court  ordered  that  the  injunction  remain  in 
force  pending  the  appeal.  On  February  20,  1886,  the  said 
decree  was  affirmed  by  the  appellate  court,  and  judgment  was 
rendered  in  favor  of  Nadelhoffer  for  his  costs  in  that  court. 
On  April  12,  1886,  Nadelhoffer  brought  suit  on  said  note  in 
the  circuit  court,  and  on  the  14th  of  June,  1887,  judgment 
was  rendered  in  favor  of  Nadelhoffer  for  $9,994.76  and  costs. 
Two  executions  were  subsequently  issued  on  this  judgment, 
both  of  which  were  returned  wholly  unsatisfied.  Nadelhoffer 
was  paid  on  said  judgment  by  the  administrators  of  said 
Edward  R.  Knowlton,  who  died  insolvent  pending  the  suit  on 
the  bond,  the  sum  of  $842.86.  This  was  all  that  was  paid. 
The  evidence  tended  to  show  that  at  the  time  of  the  commence- 
ment of  the  injunction  suit  all  the  parties  to  said  note  were 
persons  of  good  credit  and  financial  standing,  and  that  Nadel- 
hoffer had  negotiated  the  sale  thereof  to  certain  parties  for  eight 
thousand  five  hundred  dollars,  but  the  sale  was  not  consum- 
mated, owing  to  the  injunction  suit  and  the  continuance  of 
the  injunction.  The  evidence  also  tended  to  show  that  dur- 
ing the  pendency  of  said  appeal  all  of  said  parties  surviving 
became  insolvent  and  lost  their  financial  credit,  and  that  at 
the  time  of  the  affirmance  of  the  decree,  said  note  had  become 
entirely  unsalable,  and  that  Nadelhoffer  had  never  been 
able  to  realize  anything  thereon,  except  the  small  dividend 
from  the  estate  of  Edward  R.  Knowlton,  deceased.  The 
cause  came  on  for  trial  by  the  court,  a  jury  having  been 
waived,  and  judgment  was  rendered  for  the  plaintiff  for  eight 
thousand  five  hundred  dollars.  The  appellate  court  affirmed 
this  judgment,  and  the  defendants  appealed  to  this  court.. 
Other  facts  appear  from  the  opinion. 
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Garnsey  and  Knox,  B.  Olin^  George  S.  House,  and  John  N. 
Jewett,  for  the  appellants. 

Hill  and  Haven,  and  Haley  and  O^Donnell,  for  the  appellee. 

Bailey,  J.  Certain  questions  arising  upon  the  pleadings 
are  presented  by  counsel,  which  we  will  notice  first.  It  is 
said  that  the  defendants'  eighth  plea  presented  a  complete 
defense  to  the  action,  and  as  that  plea  was  unanswered,  judg- 
ment should  have  been  rendered  thereon  for  the  defendants. 
It  appears  that  the  defendants  went  to  trial  without  objection 
that  said  plea  was  unanswered,  and  without  moving  for  any 
judgment  thereon  for  want  of  a  replication.  They  thereby 
waived  the  necessity  of  a  formal  issue.  As  we  said  in  Strohm 
V.  Hayes,  70  111.  41,  it  is  the  settled  doctrine  of  this  court 
that  proceeding  to  trial  where  an  issue  is  not  made  up  on  one 
of  the  pleas,  such  issue  is  considered  as  waived,  or  the  irreg- 
ularity is  cured  by  verdict.  Furthermore,  said  eighth  plea 
purports  to  answer  only  the  third  count  of  the  declaration, 
and  as  that  count  was  dismissed  by  the  plaintiff  prior  to  the 
trial,  such  dismissal  carried  the  eighth  plea  with  it,  and  that 
plea  was  no  longer  in  the  case,  and  there  was  no  occasion  for 
answering  it. 

Again,  it  is  insisted  that  each  of  the  several  counts  in  the 
declaration  is  insufficient  to  show  a  cause  of  action,  and  that 
the  defendants'  motion  in  arrest  of  judgment  should  therefore 
have  been  sustained.  The  alleged  defect  in  the  first,  second, 
and  fourth  counts  is,  that,  except  as  to  the  first  breach  as- 
signed in  the  first  count,  there  is  no  averment  that  the  decree 
recited  in  the  appeal  bond  has  ever  been  affirmed  by  the  ap- 
pellate court.  It  is  difficult  to  see  how,  as  the  record  now 
stands,  the  defendants  can  avail  themselves  of  this  defect  in 
the  second  count,  or  in  the  second  breach  assigned  in  the  first 
count.  Said  second  breach  in  the  first  count  and  said  second 
count  were  both  demurred  to  by  the  defendants,  and  their 
demurrer  being  overruled,  they  abandoned  it,  and  filed  various 
pleas  in  bar.  The  only  assignment  of  error  by  which  the 
alleged  defect  in  the  first  and  second  counts  is  presented  for 
consideration  here  is  the  one  which  calls  in  question  the  de- 
•cision  of  the  trial  court  overruling  the  defendants'  motion  in 
arrest  of  judgment;  and  the  settled  doctrine  of  this  court  is, 
that  where  a  defendant  demurs  to  a  declaration,  and,  after  his 
•demurrer  is  overruled,  pleads  over,  he  will  be  precluded  from 
insisting  upon  a  motion  in  arrest  of  judgment  for  insufficiency 
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in  the  declaration:  Quincy  Coal  Co.  v.  Hood,  77  III.  68;  Amer- 
ican Express  Co.  v.  Pmckney,  29  111.  392;  Independent  Order 
of  Mutual  Aid  v.  Paine,  122  111.  625;  Rouse  v.  County  of  Peo- 
ria, 2  Gilra.  99;  2  Tidd's  Practice,  918. 

But  we  think  the  fifth  count,  especially  after  verdict,  \» 
sufficient  to  sustain  the  judgment,  and  that  being  so,  the 
court  properly  overruled  the  motion  in  arrest  of  judgment, 
even  though  all  the  other  counts  may  have  been  defective. 
Section  57  of  the  Practice  Act  provides  that  "  whenever  an 
entire  verdict  shall  be  given  on  several  counts,  the  same  shall 
not  be  set  aside  or  reversed  on  the  ground  of  any  defective 
count,  if  one  or  more  of  the  counts  of  the  declaration  be 
sufficient  to  sustain  the  verdict."  See  also  Gebhie  v.  Mooney, 
121  111.  255,  and  authorities  cited.  The  objection  urged  to 
the  other  counts  does  not  exist  in  the  fifth  count,  as  that 
count  contains  a  sufficient  averment  of  the  affirmance  by  the 
appellate  court  of  the  decree  appealed  from.  But  it  is  claimed 
that  said  count  is  defective  in  failing  to  state  the  names  of 
the  parties  who  had  agreed  to  or  were  about  to  purchase  said 
note,  and  the  sale  to  whom  was  defeated  by  the  continuance 
of  the  injunction. 

The  allegation  of  damages  in  said  count  is,  in  substance,  that 
at  the  time  the  order  continuing  the  injunction  was  made  the 
note,  the  sale  and  transfer  of  which  was  restrained,  had  a  mar- 
ket value  of  ten  thousand  dollars,  the  makers  and  guarantors  of 
said  note  then  being  men  of  great  wealth  and  financial  stand- 
ing; that  but  for  the  injunction  the  note  could  have  been  nego- 
tiated and  sold  for  that  sum,  and  that  the  plaintiff  was  offered 
that  sum  for  it  by  divers  responsible  parties,  and  would  have 
disposed  of  and  sold  it,  without  recourse,  for  that  sum,  if  the 
injunction  had  not  been  continued  in  force;  that  by  reason  of 
the  continuance  of  the  injunction  the  plaintiff  was  delayed 
and  hindered  in  making  such  disposition  of  the  note  for  the 
period  of  ten  months,  and  that  during  that  period  the  makers 
and  guarantors  of  the  note  became  financially  irresponsible, 
whereby  the  note  became  worthless. 

Without  pausing  to  determine  whether,  in  this  case,  the 
rules  of  good  pleading  require  the  plaintiff  to  state  the  names 
of  the  parties  who  had  offered  to  purchase  said  note,  or  tO' 
whom  he  would  have  sold  it  if  he  had  not  been  prevented  from 
doing  so  by  the  continuance  of  the  injunction,  the  case  is  one 
merely  of  a  defective  statement  of  a  cause  of  action,  and  not- 
one  where  no  cause  of  action  is  stated,  and  the  defect  is  there- 
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fore  one  which  is  cured  by  verdict.  The  rule  on  this  subject, 
as  laid  down  by  Mr.  Gould,  in  his  treatise  on  pleading,  is  as 
follows:  "  Where  the  statement  of  the  plaintiff's  cause  of  ac- 
tion, and  that  only,  is  defective  or  inaccurate,  the  defect  is 
cured  by  a  general  verdict  in  his  favor;  because,  to  entitle 
him  to  recover,  all  circumstances  necessary,  in  form  or  sub- 
stance, to  complete  a  title  so  imperfectly  stated  must  be 
proved  at  the  trial;  and  it  is  therefore  a  fair  presumption  that 
they  are  proved.  But  where  no  cause  of  action  is  stated,  the 
omission  is  not  cured  by  verdict.  For,  as  no  right  of  recovery 
was  necessary  to  be  proved,  or  could  have  been  legally  proved, 
under  such  a  declaration,  there  can  be  no  ground  for  presum- 
ing that  it  was  proved  at  the  trial":  Gould  on  Pleading,  463. 
The  allegations  of  said  fifth  count  were  clearly  sufficient  to 
admit  proof  of  the  names  of  the  parties  with  whom  the  plain- 
tifif  had  negotiated  the  sale  of  said  note,  and  to  whom  he  wa* 
prevented  from  making  such  sale  by  the  continuance  of  the 
injunction,  and  it  will  therefore  be  presumed,  as  was  the  fact, 
that  such  proof  was  made  at  the  trial. 

But  the  question  to  which  our  attention  has  been  chiefly 
directed,  and  the  one  which  presents  the  greatest  difficulty, 
is,  whether  any  breach  of  the  condition  of  the  bond  sued  on 
is  shown.  The  decisipn  of  that  question  must  turn  wholly 
upon  the  construction  to  be  placed  upon  the  language  of  the 
condition.  That  language  is  as  follows:  "  Now,  if  the  said 
Andrew  Dillman  and  Edward  R.  Knowlton  shall  duly  prose- 
cute said  appeal,  and  shall,  moreover,  pay  all  damages,  and 
damages  growing  out  of  the  continuance  of  the  injunction 
herein,  costs  of  suit  rendered  and  to  be  rendered  against  them, 
the  said  Andrew  Dillman  and  Edward  R.  Knowlton,  by  said 
court,  in  case  the  said  decree  shall  be  affirmed  in  said  appel- 
late court,  tlien  the  obligation  to  be  null  and  void,  otherwise 
to  remain  in  full  force  and  virtue." 

The  judgment  of  the  appellate  court  simply  affirmed  the 
decree  appealed  from,  and  awarded  the  appellee,  the  plaintiflf, 
his  costs  in  that  court.  No  judgment  for  damages  was  ren- 
dered by  the  appellate  court  against  Dillman  and  Knowlton, 
or  the  survivor  of  them,  and  no  such  judgment  could  have 
been  rendered,  as  that  court  had  no  jurisdiction  or  authority, 
on  affirming  the  decree,  to  make  an  award  to  the  party  enti- 
tled thereto  of  his  damages  growing  out  of  the  continuance 
of  the  injunction.  It  is  not  disputed  that  the  costs  adjudged 
to  the  appellee  were  paid  prior  to  the  commencement  of  the 
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suit  on  the  bond,  and  there  was  therefore  no  breach  of  the 
condition  of  the  bond  by  reason  of  the  non-payment  of  said 
costs. 

The  defendants  contend  that,  by  a  proper  construction  of 
said  condition,  the  phrase  "rendered  and  to  be  rendered 
against  them,  the  said  Andrew  Dillman  and  Edward  R. 
Knowlton,  by  said  court,"  should  be  held  to  apply  to  and 
qualify  the  words  "all  damages,  and  damages  growing  out 
of  the  continuance  of  the  injunction  herein,"  and  therefore 
that  no  damages  consequent  upon  the  taking  of  the  appeal,  or 
growing  out  of  the  continuance  of  the  injunction,  are  within 
the  condition,  except  such  as  the  appellate  court  should  award 
in  its  judgment.  As  the  appellate  court  had  no  power  to 
award  damages  growing  out  of  the  continuance  of  the  injunc- 
tion, this  construction  manifestly  renders  that  part  of  the  con- 
dition wholly  meaningless  and  nugatory. 

Two  of  the  defendants  being  sureties,  their  liability  must 
undoubtedly  be  determined  in  accordance  with  the  rules  of 
law  applicable  to  that  relation.  It  is  a  rule  universally 
recognized  by  the  courts  that  a  surety  has  a  right  to  stand 
upon  the  strict  terms  of  his  obligation,  when  such  terms  are 
ascertained.  As  said  by  Mr.  Justice  Story  in  Miller  v.  Stewart^ 
9  Wheat.  681:  "Nothing  can  be  clearer,  both  upon  principle 
and  authority,  than  the  doctrine  that  the  liability  of  a  surety 
is  not  to  be  extended,  by  implication,  beyond  the  terms  of  thv? 
contract.  To  the  extent,  and  in  the  manner,  and  under  the 
circumstances  pointed  out  in  his  obligation,  he  is  bound,  and 
no  further.  It  is  not  sufficient  that  he  may  sustain  no  injury 
by  a  change  of  the  contract,  or  that  it  may  even  be  for  his 
benefit.  He  has  a  right  to  stand  upon  the  very  terms  of  his 
contract;  and  if  he  does  not  assent  to  any  variation  of  it,  and 
a  variation  is  made,  it  is  fatal.  And  courts  of  equity,  as  well 
as  law,  have  been  in  the  constant  habit  of  scanning  the  con- 
tracts of  sureties  with  considerable  strictness." 

The  rule  thus  laid  down  by  Mr.  Justice  Story  has  been  re- 
peated and  adopted  by  this  court  in  numerous  decisions: 
Field  V.  Rawlings,  1  Gilm.  581;  Waters  v.  Simpson,  2  Gilra.  570; 
Reynolds  v.  Hall,  1  Scam.  35;  People  v.  Moon,  3  Scam.  123;  GoV' 
ernor  v.  Ridgway,  12  111.  14;  Ryan  v.  Trustees  of  Shawneetown, 
14  111.  20;  Chicago  &  A.  R.  R.  Co.  v.  Higgins,  58  111.  128; 
Stull  V.  Hance,  62  111.  52;  People  v.  Tompkins,  74  111.  482; 
Cooper  V.  People,  85  111.  417;  Mix  v.  Singleton,  86  111.  194; 
Phillips  v.  Singer  Mfg.  Co.f  88  111.  305;  Dodgson  v.  Henderson, 
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113  111.  360;  Trustees  of  Schools  v.  Sheik,  119  111.  579;  59  Am. 
'Rep.  830;  Burlington  Ins.  Co.  v.  Johnson,  120  111.  622;  Vin- 
■yard  v.  Barnes,  124  111.  346.  In  many  of  these  cases  we  have 
eaid  that  the  contract  of  a  surety  is  to  be  strictly  construed, 
and  that  his  liability  is  not  to  be  extended  by  implication, 
and  such  has  long  been  the  settled  law  in  this  state. 

It  is  not  meant  by  this  rule,  however,  that  the  courts,  in 
endeavoring  to  ascertain  the  precise  terms  of  the  contract  ac- 
tually made  by  a  surety,  may  not  resort  to  the  same  aids  and 
invoke  the  same  canons  of  interpretation  which  apply  in  case 
of  other  contracts.  Thus  in  Stull  v.  Hance,  62  111.  52,  the 
rule  that  in  construing  contracts  and  written  agreements  the 
whole  context  should  be  considered,  and  the  intention  of  the 
parties  ascertained  from  it,  was  applied  to  the  interpretation 
of  the  contract  of  a  surety;  and  in  Mix  v.  Singleton,  86  111. 
194,  where  a  similar  contract  was  under  consideration,  the 
rule  that  the  words  used  should  be  construed  as  ordinarily 
understood  was  applied.  Indeed,  any  other  mode  of  interpre- 
tation would  lead  to  the  absurd  result  of  giving  to  the  same 
«et  of  words  in  a  contract  one  force  and  meaning  when  the 
principal  is  defendant,  and  a  different  force  and  meaning  when 
the  suit  happens  to  be  brought  against  the  surety  or  guarantor. 
The  rule  of  strict  construction,  as  applied  to  the  contracts  of 
sureties  and  guarantors,  in  no  way  interferes  with  the  use  of 
the  ordinary  tests  by  which  the  actual  meaning  and  intention 
of  contracting  parties  are  ordinarily  determined,  but  merely 
limits  their  liability  strictly  to  the  terms  of  their  contract 
when  those  terms  are  ascertained,  and  forbids  any  extension 
of  such  liability  by  implication  beyond  the  strict  letter  of 
those  terms. 

Various  decisions  in  other  states  may  be  cited  in  support 
of  this  position.  Thus  in  Locke  v.  McVean,  33  Mich.  473,  the 
court,  after  reviewing  many  English  and  American  decisions, 
says:  "The  view  now  generally  received  appears  to  be,  that, 
for  the  purpose  of  finding  out  what  the  contract  is,  the  same 
course  is  to  be  pursued  that  the  law  authorizes  to  ascertain 
what  the  parties  have  agreed  upon  in  the  case  of  other  mer- 
cantile contracts,  but  when  an  understanding  is  once  reached 
of  the  true  agreement,  the  rules  and  principles  which  pertain 
to  the  rights  and  duties  of  principal  and  surety  apply."  In 
Kastner  v.  Winsterley,  20  U.  C.  C.  P.  101,  the  court,  after 
reviewing  various  English  authorities,  says:  "The  rule  of 
-construction,  then,  of  a  contract  of  this  description  is  to  con- 
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etrue  it  as  all  other  contracts,  not  giving  a  strict  meaning  to 
the  words  used  against  the  party  using  them,  nor  yet  as  against 
the  party  in  whose  favor  they  are  used,  but  to  collect  the  real 
intention  of  the  parties  from  the  terms  used  in  the  contract^ 
taking  them  in  their  plain,  ordinary,  and  popular  sense,  un- 
less by  the  known  usage  of  the  trade  they  have  acquired  a 
peculiar  sense,  and  from  the  surrounding  circumstances." 

In  Hamilton  v.  Van  Rensselaer,  43  N.  Y.  244,  Mr.  Chief  Jus- 
tice Church,  in  discussing  the  proper  interpretation  to  be  put 
upon  a  contract  of  guaranty,  says:  "  In  ascert^ing  the  mean- 
ing of  the  language  used,  the  same  rules  of  construction  are 
applicable  to  contracts  of  suretyship  as  to  other  contracts. 
When  the  true  signification  of  the  contract  is  ascertained,  the 
surety  or  guarantoi*  has  a  right  to  insist  that  his  liability  shall 
not  be  extended  beyond  its  precise  terms."  In  Belloni  v.  Free^ 
born,  63  N.  Y.  383,  the  court,  in  discussing  the  same  subject^ 
say:  "  There  is  no  rule  exclusively  applicable  to  instrument* 
of  suretyship  and  requiring  them  to  be  in  all  cases  interpreted 
with  stringency  and  critical  acumen  in  favor  of  the  surety  and 
against  the  creditor,  and  all  ambiguities  to  be  resolved  to  the 
advantage  of  the  promisor,  and  every  liability  excluded  from 
the  operation  of  the  instrument  tliat  can,  by  a  strained  and 
refined  construction,  be  deemed  outside  of  the  agreement.  la 
guaranties,  letters  of  credit,  and  other  obligations  of  sureties^ 
the  terms  used  and  the  language  employed  are  to  have  a  rea- 
sonable interpretation,  according  to  the  intent  of  the  parties 
as  disclosed  by  the  instrument,  read  in  the  light  of  the  sur- 
rounding circumstances,  and  the  purposes  for  which  it  was 
made.  If  the  terms  are  ambiguous,  the  ambiguity  may  be 
explained  by  reference  to  the  circumstances  surrounding  the 

parties,  and  by  such  aids  as  are  allowable  in  other  cases 

The  surety  is  not  liable  on  an  implied  engagement,  and  hi& 
obligation  cannot  be  extended,  by  construction  or  implication, 
beyond  the  precise  terms  of  the  instrument  by  which  he  haa 
become  surety.  But  in  such  instruments  the  meaning  of  the 
written  language  is  to  be  ascertained  in  the  same  manner  and 
by  the  same  rules  as  in  other  instruments;  and  when  the 
meaning  is  ascertained,  effect  is  to  be  given  to  it."  See  alse 
Gates  V.  McKee,  13  N.  Y.  232:  Crist  v.  Burlingnvie,  62  Barb. 
351;  Brandt  on  Suretyship,  105  et  seq. 

It  must  be  conceded  that  the  condition  of  the  bond  in  ques- 
tion, when  read  by  itself,  and  without  reference  to  surround- 
ing circumstances,  is  of  doubtful  meaning.   The  draughtsman,^ 
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in  preparing  the  bond,  instead  of  drawing  two  bonds,  one  to 
serve  as  an  appeal  bond  and  the  other  as  an  injunction  bond^ 
took  a  blank  appeal  bond,  and  endeavored,  by  inserting  a 
clause  providing  for  the  payment  of  the  damages  growing  out 
of  the  continuance  of  the  injunction,  to  make  it  serve  the  pur- 
poses of  both  an  appeal  and  an  injunction  bond.  The  place 
in  which  the  last-named  clause  is  inserted  and  its  relation  to 
the  other  words  of  the  condition  are  such  as  to  render  it  uncer- 
tain, if  we  consider  merely  what  appears  upon  the  face  of  the 
instrument,  whether  the  undertaking  is  to  pay  all  daraagea 
growing  out  of  the  continuance  of  the  injunction  in  case  the 
decree  is  aflBrmed  by  the  appellate  court,  or  merely  to  pay  all 
such  damages  arising  from  that  cause  as  should  be  awarded 
against  the  obligors  by  the  judgment  of  that  court.  Either 
reading  may  be  adopted  without  doing  violence  to  any  of  the 
language  of  the  condition. 

But  when  we  view  the  condition  in  the  light  of  surrounding: 
circumstances,  there  can  be  no  reasonable  doubt  as  to  which 
of  these  meanings  was  within  the  purpose  and  intent  of  the 
parties.  Of  these  circumstances  we  may  notice,  first,  the  fact 
that  the  appellate  court  had  no  jurisdiction,  whatever  might 
be  the  outcome  of  the  appeal,  to  render  judgment  against  the 
obligors  for  the  damages  resulting  from  the  continuance  of  the 
injunction.  We  must  attribute  to  the  obligors  the  intention 
to  enter  into  an  obligation  every  provision  of  which  would  be 
valid,  but  if  the  condition  is  interpreted  as  importing  an  obli- 
gation to  pay  only  such  damages  as  should  be  adjudged  by 
the  appellate  court,  it  becomes,  so  far  as  that  part  of  it  ia  con- 
cerned, merely  senseless  and  nugatory. 

Then,  again,  the  circumstances  under  which  the  appeal  was 
taken  and  the  bond  given  point  to  the  conclusion  that  it  was 
the  intention  of  the  obligors  to  secure  to  the  obligee  the  pay- 
ment of  the  damages  growing  out  of  the  continuance  of  the 
injunction  in  case  the  decree  should  be  affirmed.  The  cir- 
cuit court  had  rendered  its  decree  dismissing  the  bill  for 
want  of  equity,  and  dissolving  the  injunction.  The  com- 
plainants desired  to  remove  the  record  to  the  appellate  court 
for  review,  and  to  have  the  injunction  continued  in  force  until 
the  final  decision  of  that  court.  To  obtain  such  continuance 
of  an  injunction,  a  party  is  ordinarily  required  to  execute 
to  the  opposite  party  a  bond  indemnifying  him  against  all 
damages  which  may  thereby  result  to  him.  This  we  think 
the  obligors  wished  and  intended  and  undertook  to  do;  and 
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if  the  bond  is  equally  susceptible  of  two  interpretations,  one 
-of  which  is  consistent  with  and  accomplishes  that  intention, 
as  we  think  it  is,  it  is  very  clear  that  such  interpretation 
must  be  deemed  to  be  the  true  one.  The  undertaking  to  pay 
the  appellee  his  damages  upon  the  sole  condition  that  the 
•decree  should  be  affirmed  by  the  appellate  court  must  be  held 
to  be  within  the  strict  terms  of  the  bond  as  the  obligors  made 
it,  and  not  an  obligation  imported  into  it  by  implication  or 
■construction. 

One  of  the  assignments  of  error,  which  we  have  not  noticed 
until  now,  calls  in  question  the  decision  of  the  circuit  court 
in  sustaining  a  demurrer  to  the  defendants'  second,  tenth, 
•twelfth,  and  eighteenth  pleas.  The  second  plea  is  based 
■upon  that  interpretation  of  the  bond  in  question  which  we 
■have  shown  is  not  the  true  one,  and  the  demurrer  to  it  was 
therefore  properly  sustained. 

The  facts  alleged  in  the  tenth  and  twelfth  pleas,  so  far  as 
they  seem  to  be  material,  are  substantially  alleged  in  other 
pleas,  and  the  defendants  had  the  advantage  of  the  defenses 
thereby  presented. 

The  eighteenth  plea  alleges  facts  which  seem  to  us  to  be 
-wholly  immaterial,  and  it  was  properly  held  insufficient  on 
<iemurrer. 

We  are  of  the  opinion  that  the  judgment  of  the  appellate 
court  should  be  affirmed,  and  an  order  to  that  effect  will  ac- 
-cordingly  be  entered. 

SoRETYSHiP  —  Construction  of  Contractt  ov.  —  A  contract  of  Burety- 
«hip  is  construed  strictly  in  favor  of  the  surety.  He  has  a  right  to  stand 
upon  the  very  terms  of  his  contract:  Anderson  v.  Bellenger,  87  Ala.  334;  13 
Am.  St.  Rep.  46;  Price  v.  Dime  etc.  Bank,  124  111.  317;  7  Am.  St.  Rep.  367, 
«nd  extended  note;  Wylie  v.  Hightower,  74  Tex.  306;  Stewart  v.  Levis,  42  La. 
Ann.  37;  State  v.  Findley,  101  Mo.  368;  John  Hancock  etc.  Ins.  Co.  v.  Lovxn- 
berg,  120  N.  Y.  44;  Sanders  v.  Bagwell,  32  S.  C.  238. 

Contracts  —  Construci'ion  of,  where  Susceptible  of  Two  Meanings. 
—  That  construction  of  a  contract  which  will  make  it  operative  is  to  l)e  pre- 
■ferred  to  one  which  will  make  it  meaningless:  Hughes  v.  Lane,  11  111,  123; 
-50  Am.  Dec.  436,  and  note;  Htinter  v.  Anthony,  8  Jones,  385;  80  Am.  Dec. 
333,  and  note;  Schneider  v.  Turner,  130  111.  28;  Pendleton  v.  Saunders,  19 
Or.  9. 
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Healey  V.  Mutual  Accident  Association  op  the 
Northwest. 

[133  Illinois,  556.] 

Policy  op  Accidental  Insurance  Construed  with  Reference  to  Sub- 
ject TO  Which  It  is  Applied.  —  A  policy  of  accidental  insurance  is 
issued  and  accepted  for  the  purpose  of  furnishing  indemnity  against  ac- 
cidents and  death  caused  by  accidental  means,  and  the  language  of  the 
policy  must  be  construed  with  reference  to  the  subject  to  which  it  is- 
applied. 

Ijjsurance  Policy  Liberally  Construed  in  Favor  of  Insured.  —  Poli- 
cies of  insurance  being  signed  by,  and  the  language  employed  being  that 
of,  the  insurer,  their  provisions  are  usually  construed  most  favorably  for 
the  insured,  in  case  of  doubt  or  uncertainty  in  their  terms.  A  policy  of 
insurance  must  be  liberally  construed  in  favor  of  the  insured,  so  as  not. 
to  defeat,  without  a  plain  necessity,  his  claim  to  the  indemnity  which, 
in  making  the  insurance,  it  was  his  object  to  secure, 

Dbath  Caused  by  Accidentally  Taking  Poison  to  bk  Regarded  as 
Caused  by  External  and  Violent  Means.  —  A  death  caused  by  ac- 
cidentally taking  and  drinking  poison  is  a  death  produced  by  bodily  in- 
juries received  through  external,  violent,  and  accidental  means,  within 
the  meaning  of  a  policy  of  insurance  providing  indemnity  in  case  of 
death  resulting  from  such  causes. 

Action  on  a  policy  of  insurance  issued  by  the  defendant 
to  the  husband  of  the  plaintiff.  The  defendant  interposed  a- 
general  demurrer  to  the  declaration.  The  court  sustained  the 
demurrer,  and  the  plaintiff  electing  to  stand  by  the  declara- 
tion, judgment  was  rendered  against  her  for  costs.  This  judg- 
ment was  aflirmed  by  the  appellate  court,  and  she  appealed 
to  this  court.    Other  facts  sufficiently  appear  from  the  opinion.. 

Miller,  Leman,  and  Chase,  for  the  plaintiff  in  error. 

Albert  H.  Veeder  and  Mason  B.  Loomis,  for  the  defendant  in 
error. 

Craig,  J.  The  question  presented,  although  one  of  plead- 
ing, involves  a  construction  of  the  policy  upon  which  the 
action  was  brought,  and  in  placing  a  construction  on  the  con- 
tract, and  in  arriving  at  the  intention  of  the  contracting  par- 
ties, regard  must  be  had  to  the  object  and  purpose  which  were 
intended  by  the  contracting  parties.  A  policy  of  accidental 
insurance  is  issued  and  accepted  for  the  purpose  of  furnishing 
indemnity  against  accidents,  and  death  caused  by  accidental 
means,  and  the  language  of  the  policy  must  be  construed  with 
reference  to  the  subject  to  which  it  is  applied:  Rockford  Ins. 
Co.  V.  Nelson,  65  111.  420.  Thus  a  provision  in  a  policy  against 
loss  by  fire,  avoiding  the  policy  if  the  property  becomes  en- 
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■cumbered,  has  been  held  not  to  include  encumbrance  by  judg- 
ment, although  within  the  terms  used:  Baley  v.  Homestead  F. 
Ins.  Co.,  80  N.  Y.  21;  36  Am.  Rep.  570.  Again,  policies  of 
insurance  being  signed  by  the  insurer,  the  language  employed 
being  that  of  the  insurer,  the  provisions  of  the  policy  are  usu- 
ally construed  most  favorably  for  the  insured  in  case  of  doubt 
or  uncertainty  in  its  terms:  I^iagara  F.  Ins.  Co.  v.  Scammon^ 
100  111.  644.  "  No  rule  in  the  interpretation  of  a  policy  is 
more  fully  established,  or  more  imperative  and  controlling, 
than  that  which  declares  that  in  all  cases  it  must  be  liberally 
construed  in  favor  of  the  insured,  so  as  not  to  defeat,  without 
&  plain  necessity,  his  claim  to  the  indemnity  which,  in  making 
the  insurance,  it  was  his  object  to  secure.  When  the  words 
are,  without  violence,  susceptible  of  two  interpretations,  that 
which  will  sustain  his  claim  and  cover  the  loss  must,  in  pref- 
erence, be  adopted":  May  on  Insurance,  2d  ed.,  sec.  175. 

Keeping  in  view  these  well-settled  rules  of  construction,  the 
question  to  be  determined  is,  whether  the  death  in  this  case 
is  one  falling  within  the  spirit  of  the  policy. 

The  death  of  John  Healey,  the  assured,  is  a  conceded  fact; 
but  it  is  said  the  policy  is  an  assurance  against  death  by  ex- 
ternal, violent,  and  accidental  means,  and  that  death  did  not 
ensue  from  external,  violent,  and  accidental  means,  within  the 
meaning  of  the  policy.  Under  the  averments  of  the  first  and 
second  counts,  it  is  manifest  tliat  death  ensued  by  accidental 
means,  as  it  is  expressly  averred  that  death  was  produced  by 
accidentally  taking  and  drinking  poison.  The  demurrer  ad- 
mits this  averment  of  the  declaration,  and  the  fact  that  death 
ensued  from  accidental  means  stands  admitted  by  the  record. 
But  to  bring  the  case  within  the  terms  of  the  policy  it  devolved 
upon  the  plaintiff  to  aver  and  establish,  not  only  that  death 
ensued  from  accidental  means,  but  also  from  external  and 
violent  means.  The  next  inquiry,  therefore,  to  be  determined 
is,  whether,  within  the  meaning  of  the  policy,  death  resulted 
from  external  and  violent  means. 

While  the  authorities,  in  cases  similar  to  the  case  before  us, 
are  not  entirely  harmonious,  yet  we  think  that  the  decided 
weight  of  authority  is  in  support  of  the  view  that  death  in 
this  case  was  caused  by  external  and  violent  means.  In  Mc- 
Glinchey  v.  Fidelity  and  Casualty  Co. ,'80  Me.  251,  6  Am.  St. 
Rep.  190,  the  insured  was  riding  in  a  covered  carriage.  The 
horse  became  frightened,  and  ran  some  distance  before  he 
could  be  controlled.    In  running,  the  horse  came  near  collision 
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with  other  teams,  but  no  collision  occurred,  nor  was  the  car- 
riage upset  or  any  one  injured.  However,  immediately  after 
the  runaway  the  insured  became  sick,  and  died  in  an  hour 
after  the  accident.  The  question  arose  whether  death  was 
caused  from  bodily  injuries  through  external,  violent,  and 
accidental  means,  within  the  meaning  of  the  policy,  and  the 
court  held  that  it  was.  In  the  case  cited,  the  body  of  the  de- 
ceased bore  no  marks  of  physical  injury,  nor  did  the  body 
come  in  contact  with  any  physical  object  during  the  time  of 
the  accident,  but  death  no  doubt  resulted  from  physical 
etrain  and  mental  shock. 

In  Accident  Ins.  Co.  v.  Crandal,  120  U.  S.  527,  it  was  held 
that  an  insane  man  who  takes  his  own  life  dies  from  an  injury 
produced  by  external,  accidental,  and  violent  means. 

In  the  cases  of  Trew  v.  Assurance  Co.,  5  Hurl.  &  N.  211 
(and,  on  appeal,  6  Hurl.  &  N.  839;  7  Jur.,  N.  S.,  878),  Rey- 
nolds v.  Accidental  Ins.  Co.,  22  L.  T.,  N.  S.,  820,  and  Winspear 
V.  Accident  Ins.  Co.,  42  L.  T.,  N.  S.,  90  (43  L.  J.  Rep.  459;  af- 
firmed 6  Q.  B.  Div.  42),  it  was  held  that  death  from  drown- 
ing was  caused  by  external  and  violent  means,  within  the 
meaning  of  an  accident  policy. 

In  the  Trew  case,  which  may  be  regarded  as  a  leading  one 
on  the  subject,  it  was  argued:  "  Whereas,  from  the  action  of  the 
water  there  is  no  external  injury,  death  by  the  action  of  the 
water  is  not  within  the  meaning  of  the  policy."  In  reply  to 
the  argument,  the  court  said:  ''That  argument,  if  carried  to 
its  extreme  length,  would  apply  to  every  case  where  death 
was  immediate.  If  a  man  fell  from  the  top  of  a  liouse,  or 
overboard  from  a  ship,  and  was  killed,  or  if  a  man  was  suffo- 
cated by  the  smoke  of  a  house  on  fire,  such  cases  would  be 
excluded  from  the  policy,  and  the  effect  would  be,  that  policies 
of  this  kind,  in  many  cases  where  death  resulted  from  acci- 
dent, would  afford  no  protection  whatever  to  the  assured.  We 
ought  not  to  give  these  policies  a  construction  which  will  de- 
feat the  protection  of  the  assured  in  a  large  number  of  cases": 
2'rew  V.  Assurance  Co.,  6  Hurl.  &  N.  843. 

In  Paid  V.  Travelers  Ins.  Co.,  112  N.  Y.  472,  the  policy  was 
substantially  like  the  one  in  question  here, —  indemnifying 
against  injuries  caused  by  external,  violent,  and  accidental 
means.  The  insured  died  from  inhaling  illuminating  gas. 
He  was  stopping  at  a  hotel  in  New  York  City.  He  was  found 
dead  in  his  bed,  the  room  being  filled  with  gas.  When  found, 
the  deceased  lay  in  his  bed,  like  a  man  asleep,  without  any 
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external  or  visible  signs  of  injury  upon  his  body.  An  actioa 
on  the  policy  was  sustained,  and  in  disposing  of  the  question 
whether  the  injuries  were  caused  by  external  and  violent 
means,  the  court  said:  "As  to  the  point  raised  by  the  appel- 
lant, that  the  death  was  not  caused  by  external  and  violent 
means,  within  the  meaning  of  the  policy,  we  think  it  a  suf- 
ficient answer  that  the  gas  in  the  atmosphere,  as  an  external 
cause,  was  a  violent  agency,  in  the  sense  that  it  worked  upoa 
the  intestate  so  as  to  cause  his  death.  That  a  death  is  the 
result  of  accident,  or  is  unnatural,  imports  an  external  and 
violent  agency  as  the  cause.  The  cases  collated  in  the  re- 
spondent's  brief  sufficiently  establish  that  as  a  proposition r 
Trew  V.  Railway  etc.  Assurance  Co.,  7  Jur.,  N.  S.,  878;  Reynold9 
V.  Accidental  Ins.  Co.,  22  L.  T.,  N.  S.,  820;  McGlinchey  v.  Ft- 
delity  and  Casualty  Co.,  80  Me.  251;  6  Am.  St.  Rep.  190." 

If,  as  held  in  the  case  last  cited,  death  from  inhaling  poison- 
ous gas  is  to  be  regarded  as  caused  by  external  and  violent 
means,  upon  the  same  principle  death  resulting  from  the 
accidental  taking  of  poison  must  be  regarded  as  resulting 
from  external  and  violent  means.  Again,  where  a  person  is 
drowned,  having  been  suffocated  by  the  action  of  the  water 
in  the  lungs,  if  a  death  in  such  case  is  to  be  regarded  as 
caused  or  produced  by  external  and  violent  means,  as  held  in 
the  cases  heretofore  cited,  for  the  same  reason  a  similar  rule 
must  be  applied  where  death  resulted  as  alleged  in  this  case. 
Here  the  death  arose  from  accidentally  taking  and  drinking 
poison,  and  we  are  constrained  to  hold,  when  such  is  the  case,, 
the  injury  resulting  in  death  may  be  regarded  as  received 
through  violent  means.  If  a  person  should  receive  a  gun- 
shot wound  in  the  body,  resulting  in  death,  it  would  be^ 
conceded  that  death  ensued  from  violent  and  external  means; 
for  a  like  reason,  poison  taken  into  the  stomach,  producing 
death,  may  also  be  treated  as  an  external,  violent  means.  In- 
deed, we  are  inclined  to  concur  with  what  was  said  by  the 
court  of  appeals  of  New  York,  in  the  case  last  cited,  that 
where  a  death  is  the  result  of  accident,  or  is  unnatural,  im- 
plies an  external  and  violent  agency  as  the  cause. 

We  have  been  cited  to  a  few  cases  holding  a  different  rule: 
Hill  V,  Hartford  Accident  Ins.  Co.,  22  Hun,  187.  This  case 
was  overruled  by  the  later  case  of  Paul  v.  Travelers  Ins.  Co.y 
112  N,  Y,  472,  PollocTc  v.  United  States  Mut.  A.  Ass'n,  102  Pa. 
St.  230,  48  Am.  Rep.  204,  is  a  case  sustaining  the  position  of 
the  defendant;  but  while  we  recognize  the  high  ability  of  the 
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court  in  which  the  case  was  decided,  we  are  not  disposed  to 
follow  the  rule  there  adopted.  We  think  the  rule  established 
by  the  court  of  appeals  of  New  York  one  better  calculated 
to  carry  out  the  true  intention  of  the  parties  when  the  con- 
tract of  insurance  was  entered  into,  and  one,  too,  more  nearly 
in  harmony  with  the  current  of  authority  bearing  on  the 
question. 

The  judgment  of  the  appellate  and  circuit  courts  will  be 
reversed,  and  the  cause  remanded  to  the  circuit  court  for  fur- 
ther proceedings  in  conformity  to  this  opinion. 

Insurakcb  Policy,  Construction  of.  —  For  the  rules  applicable  to 
the  construction  of  policies  of  insurance,  see  National  Bank  v.  Union  Int. 
Co.,  88  Cal.  497;  22  Am.  St  Rep.  324,  and  note;  Weidert  v.  State  Ina.  Co., 
19  Or.  261;  20  Am.  St,  Rep.  809,  and  note  825,  826;  Hoose  v.  Prescott  Ins. 
Co.,  84  Mich,  309;  Kenyon  v.  Knights  etc.  Ass'n,  122  N.  Y.  247. 

Accident  Insurance  —  What  is  a  Death  by  Accidental  Means.  — 
A  death  caused  by  accidentally  taking  poison  is  regarded  as  caused  by  ex- 
ternal and  violent  means:  Hill  v.  Hartford  Ace.  Ins.  Co.,  22  Hun,  187,  cited 
in  note  to  Paul  v.  Travelers  Ins.  Co.,  8  Am.  St.  Rep.  765.  Compare  Rich- 
ards y.  Travelers  Ins.  Co.,  89  Cal,  170;  ante,  p,  455,  and  note;  Bacon  r, 
UnUed  States  etc  Ass'n,  123  N,  Y.  304;  20  Am.  St.  Rep,  748,  and  note. 
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Game  Laws,  Power  of  Legislature  to  Enact,  in  Exercise  of  Police 
Power,  —  A  state  legislature  has  power  to  enact  laws  for  the  preserva- 
tion of  game  in  the  state,  and  the  constitutionality  of  such  legislation 
cannot  be  questioned.  The  power  to  legislate  on  this  subject  is  part  of 
the  police  power  inherent  in  each  state. 

Ownership  of  G-ame  is  in  People  of  State.  —  The  ownership  of  game  is 
in  the  people  of  the  state,  and  the  legislature  may  withhold  from  or 
grant  to  individuals  the  right  to  hunt  and  kill  game,  or  qualify  and 
restrict  such  right,  as,  in  its  opinion,  will  best  subserve  the  public  wel- 
fare. 

No  Absolute  Ownership  in  Dead  Game,  unless  Given  by  Legisla- 
ture. —  The  legislature  has  the  right  to  permit  persons  to  kill  or  take 
game  upon  such  terms  and  conditions  as  its  wisdom  may  dictate;  and 
persons  permitted  to  kill  game  have  only  such  property  interest  in  it, 
when  killed,  as  the  legislature  may  confer  upon  them.  Persons  per- 
mitted by  law  to  kill,  but  not  to  sell,  game  have  only  a  qualified  prop- 
erty in  it  after  it  is  killed.  They  may  use  it  themselves,  but  cannot 
lawfully  sell  it  to  others. 

Act  for  Preservation  of  Game,  Construction  of.  — Where  one  section 
of  an  act  for  the  preservation  of  game  prohibits  the  taking  or  killing  of 
game  between  the  first  day  of  December  and  the  first  day  of  October 
of  each  year,  but  is  silent  as  to  October  and  November,  and  a  snbse* 
AM.  St.  Kep..  Vol.  XXIIL— 41 
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qnent  section  of  the  act  makes  it  unlawful  for  any  person  to  sell  or 
expose  for  sale  any  game  killed  within  the  limits  of  the  state,  a  person 
may  lawfully  kill  game  for  his  own  ase^  bnt  not  for  sale,  during  the 
months  of  October  and  November. 
Carriers  Transpobtino  Oamb  Liablb  to  Penalty  when.  —  The  legis- 
lature may  enact  a  statute  making  it  unlawful  for  any  carrier  to  trans- 
port  game  killed  in  the  state,  knowing  the  same  to  have  been  sold,  or 
knowing  that  it  is  to  be  sold  or  offered  for  sale;  and  any  carrier  trans- 
porting game  in  violation  of  such  statute  will  be  amenable  to  the  pen> 
alty  prescribed  thereby. 

Action  to  recover  a  penalty.    The  opinion  states  the  case. 

Wood  Brothers^  and  Rinehart  and  Wright,  for  the  appellant. 

R.  C.  Harrah,  for  the  people. 

Craig,  J.  This  was  an  action  to  recover  the  penalties  pre- 
scribed for  the  unlawful  transportation  of  quail,  in  section  2 
of  "An  act  to  amend  sections  1,  2,  and  6  of  an  act  to  revise 
and  consolidate  the  several  acts  relating  to  the  protection  of 
game,  and  for  the  protection  of  deer,  wild  fowl,  and  birds": 
Laws  of  1889,  p.  161. 

The  facts  agreed  upon  by  the  parties  on  the  trial  of  the 
cause  were,  in  substance,  as  follows:  That  the  defendant,  the 
American  Express  Company,  is  a  corporation,  and  carrier 
of  goods  for  hire;  that  between  October  1  and  October  23, 
1889,  it  received  for  transportation,  from  Redding,  Gibbs, 
and  others,  at  Mason,  in  Effingham  County,  divers  quail, 
which  had  been  killed  by  shooting  after  October  1,  1889,  in 
this  state,  and  on  October  23,  1889,  the  express  company  did 
transport  such  quail  to  Chicago,  and  deliver  them  to  Hernse 
and  Lynch  Brothers,  commission  merchants;  that  the  ex- 
press company,  at  the  time  of  such  receipt  for  transportation, 
by  its  agent  (Sisson)  at  Mason,  had  knowledge  that  the  quail 
had  been  sold,  and  were  to  be  sold,  or  offered  for  sale,  by  said 
commission  merchants. 

Section  1  of  the  act  provides  "  that  it  shall  be  unlawful  for 
any  person  to  hunt,  kill,  trap,  net,  or  ensnare,  or  otherwise 
destroy,  ....  any  ruffled  grouse,  quail,  pheasant,  or  par- 
tridge between  the  first  day  of  December  and  the  first  day  of 
October  of  each  succeeding  year,  or  any  year."  Section  2 
provides:  *'It  shall  be  unlawful  for  any  person  to  buy,  sell, 
or  have  in  possession  any  of  the  animals,  wild  fowl,  or  birds 
mentioned  in  section  1  of  this  act,  at  any  time  when  the 
trapping,  netting,  or  ensnaring  of  such  animals,  wild  fowl,  or 
Inrds  shall  be  unlawful,  which  shall  have  been  entrapped, 
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netted,  or  ensnared  contrary  to  the  provisions  of  this  act; 
and  it  shall  further  be  unlawful  for  any  person  or  persons, 
at  any  time,  to  sell  or  expose  for  sale,  or  to  have  in  his  or 
their  possession  for  the  purpose  of  selling,  any  quail,  pin- 
nated grouse  or  prairie  chicken,  ruffled  grouse  or  pheasant, 
gray,  red  fox,  or  black  squirrel,  or  wild  turkey,  that  shall 
have  been  caught,  snared,  trapped,  or  killed  within  the 
limits  of  this  state;  and  it  shall  further  be  unlawful  for  any 
person,  corporation,  or  carrier  to  receive  for  transportation, 
to  transport,  carry,  or  convey,  any  of  the  aforesaid  quail, 
pinnated  grouse  or  prairie  chicken,  ruffled  grouse  or  pheas- 
ant, squirrel,  or  wild  turkey,  that  shall  have  been  caught, 
snared,  trapped,  or  killed  within  the  limits  of  this  state, 
knowing  the  same  to  have  been  sold,  cr  to  transport,  carry, 
or  convey  the  same  to  any  place  where  it  is  to  be  sold  or 
offered  for  sale,  or  to  any  place  outside  of  this  state,  for  any 
purpose." 

It  is  plain,  under  the  facts  as  agreed  upon,  the  express 
company  received  the  quail  for  transportation,  and  trans- 
ported the  same,  knowing  the  quail  were  sold  or  transported 
for  the  purpose  of  sale,  in  violation  of  the  terms  of  the  stat- 
ute; and  if  the  statute  is  valid,  the  company  was  liable  for 
the  amount  of  the  penalty  provided  by  its  terms  and  pro- 
visions. But  it  is  insisted  by  the  express  company  that  the 
statute  is  invalid,  and  upon  this  ground  the  judgment  ren- 
dered in  the  county  court  was  erroneous. 

It  will  be  observed  that  the  first  section  of  the  act  makes 
it  unlawful  to  hunt  or  kill  quail  between  the  first  day  of 
December  and  the  first  day  of  October  of  each  year;  but  the 
section  is  silent  as  to  October  and  November.  It  would  fol- 
low, therefore,  that  a  person  might  hunt  or  kill  quail  during 
the  months  of  October  and  Kovember,  —  not,  however,  for 
sale,  but  under  the  restrictions  found  in  section  2  of  the  act. 
The  first  clause  of  section  2  makes  it  unlawful  for  any  per- 
son to  buy,  sell,  or  have  in  possession  any  of  the  birds  named 
in  section  1  of  the  act,  at  any  time  when  the  trapping,  etc., 
of  such  animals  shall  be  unlawful.  The  second  clause  makes 
it  unlawful  for  any  person  to  sell  or  expose  for  sale,  or  have 
in  possession  for  the  purpose  of  sale,  any  quail  that  sliall 
have  been  killed  within  the  limits  of  this  state.  Under  this 
•clause,  while  a  person  might  lawfully  kill  quail  during  the 
months  of  October  and  November  for  his  own  use,  he  would 
Jiave  no  right  whatever  to  do  so  for  the  purpose  of  placing 
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8uch  quail  on  the  market  as  an  article  of  commerce.  Thei> 
follows  the  clause  making  it  unlawful  for  any  person,  corpo* 
ration,  or  carrier  to  transport  quail,  when  the  same  have  beei*. 
killed  in  this  state,  for  sale,  regardless  of  the  time  such  quail 
may  have  been  killed. 

A  bare  reference  to  the  terras  of  sections  1  and  2  of  the  act 
is  suflBcient  to  show  that  the  purpose  the  legislature  liad  ir>. 
view  in  passing  the  act  was  to  protect  the  game  in  the  state. 
The  hunting  and  killing  of  game  was  regulated,  for  its  preser- 
vation, by  the  common  law,  and  the  control  was  predicated. 
under  the  police  power  of  the  government:  4  Bla.  Cora.  174. 
Statutes  in  almost  every  state  in  the  Union  may  be  found 
enacted  for  the  preservation  of  game.  The  text-writers,  ia^ 
treating  of  the  power  to  legislate  on  this  subject,  place  it 
under  the  police  power  inherent  in  each  state.  Tiedeman^ 
in  his  Limitations  of  Police  Power  (sec.  122,  c.  10,  p.  440),. 
says:  "  It  is  a  very  common  police  regulation,  to  be  found  in. 
every  state,  to  prohibit  the  hunting  and  killing  of  birds  and. 
other  wild  animals  in  certain  seasons  of  the  year,  the  object 
of  the  regulation  being  the  preservation  of  these  animal* 
from  complete  extermination,  by  providing  them  a  period  of 
rest  and  safety,  in  which  they  may  procreate  and  rear  their 
young.  The  animals  are  those  which  are  adapted  to  con- 
sumption as  food,  and  their  preservation  is  a  matter  of  public 
Interest.  The  constitutionality  of  such  legislation  cannot  be 
questioned." 

In  Phelps  V.  Racy,  60  N.  Y.  10,  19  Am.  Rep.  140,  the  power 
of  the  state  to  legislate  for  the  preservation  of  game  was 
called  in  question,  and  in  deciding  the  case,  the  court  said: 
**  The  protection  and  preservation  of  game  has  been  secured; 
by  law  in  all  civilized  countries,  and  may  be  justified  on  many 
grounds,  one  of  which  is  for  purposes  of  food.  The  measures 
best  adapted  to  this  end  are  for  the  legislature  to  determine, 
and  courts  cannot  review  its  discretion.  If  the  regulations 
operate,  in  any  respect,  unjustly  or  oppressively,  the  proper 
remedy  must  be  applied  by  that  body."  See  also  Allen  v. 
Wyckoff,  48  N.J.  L.  93;  57  Am.  Rep.  548. 

In  Magner  v.  People,  97  111.  333,  the  validity  of  the  gam&^ 
law  of  1879,  to  which  the  act  in  dispute  is  amendatory,  was 
before  this  court,  and  it  was  there  said:  "The  ownership 
being  in  the  people  of  the  state,  — the  repository  of  the  sover- 
eign authority,  —  and  no  individual  having  any  property 
rights  to  be  aflfected,  it  necessarily  results  that  the  legislature^ 
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as  the  representatives  of  the  people  of  the  state,  may  withhold 
or  grant  to  individuals  the  right  to  hunt  and  kill  game,  or 
qualify  and  restrict  it,  as,  in  the  opinion  of  its  members,  will 
best  subserve  the  public  welfare." 

It  is,  however,  argued  that  where  quail  have  been  killed, 
the  dead  animals  become  property,  and  the  taker  becomes  the 
absolute  owner  of  such  property,  and  an  act  to  prevent  a  sale 
or  transportation  for  sale  within  the  state  would  be  an  inter- 
ference with  private  right,  amounting  to  a  destruction  of  the 
right  of  property  'without  due  process  of  law.  The  fallacy  of 
the  position  consists  in  the  supposition  that  the  person  who 
may  kill  quail  has  an  absolute  property  in  the  dead  animals. 
In  the  Magner  case,  supra,  it  was  held,  as  has  been  seen, 
that  no  one  has  a  property  in  animals  and  fowls  denominated 
giime,  —  the  ownership  was  in  the  people  of  the  state.  This 
being  so,  it  necessarily  followed  that  the  legislature  had  the 
right  to  permit  persons  to  kill  or  take  game  upon  such  terms 
and  conditions  as  its  wisdom  might  dictate,  and  that  the 
person  killing  game  might  have  such  property  interest  in  it, 
and  such  only,  as  the  legislature  might  confer.  The  legisla- 
ture has  never  conferred  an  absolute  property  in  quail  upon 
the  person  who  might  kill  the  same.  The  killing  of  quail 
during  the  months  of  October  and  November  was  permitted, 
not  for  sale,  — not  to  go  upon  the  market  as  an  article  of  com- 
merce, —  but  for  the  mere  use  of  the  person  who  killed  the 
birds.  The  person  killing  quail  under  this  statute  has  but  a 
qualified  property  in  the  birds  after  they  are  killed.  He  may 
consume  them.  If  a  trespasser  should  take  them  from  him, 
he  might  maintain  an  appropriate  action  to  regain  the  posses- 
sion. But  the  law  which  authorized  him  to  kill  the  quail  has 
withheld  the  right  to  sell,  or  the  right  to  ship  for  the  purpose 
of  sale,  and  when  such  person  undertakes  to  ship  for  sale  he 
is  undertaking  to  assert  a  right  not  conferred  by  law.  The 
act,  therefore,  does  not  destroy  a  right  of  property,  because 
'no  such  right  exists. 

It  will  be  observed  that  section  2  of  the  act  does  not  pro- 
hibit absolutely  the  transportation  of  quail  which  have  been 
killed  in  the  state,  but  only  transportation  by  persons,  corpo- 
Tations,  and  carriers  knowing  the  same  to  have  been  sold,  or 
knowing  they  were  to  be  sold  or  offered  for  sale.  If  the  legis- 
lature of  the  state  thought  that  a  statute  preventing  a  citizen 
from  killing  quail  for  sale  in  the  market,  and  imposing  a 
penalty  on  a  common  carrier  for  shipping  or  transporting  for 
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Bale,  would  result  in  protecting  the  game  m  the  state,  we  per- 
ceive no  valid  reason  why  a  statute  of  that  character  might 
not  be  enacted.  The  nature  and  character  of  the  legislation 
was  a  matter  resting  solely  with  the  legislature,  and  so  long: 
as  no  constitutional  right  of  the  citizen  has  been  infringed 
upon,  the  statute  must  be  sustained. 

The  judgment  of  the  county  court  will  be  aflSrmed. 

Carriers  —  Transportation  of  Gamk  Killbc  in  Violation  of  Law.  — 
The  Maine  statute  imposing  a  penalty  for  killing,  destroying,  or  having  in  pos- 
session during  certain  seasons  "  more  than  one  moose,  two  caribou,  or  three 
deer  "  does  not  apply  to  carriers  in  the  performance  of  their  duties:  Bennett 
V.  American  Ex.  Co.,  83  Me.  236,  post,  p.  774. 

Animals  Fer^  Natures:,  Property  In.  —  As  to  the  ownership  of  ani- 
mals /erce  naturce,  see  note  to  Wheatley  v.  Harris,  70  Am.  Dec.  259;  Pierson 
V.  Post,  3  Caines,  175;  2  Am.  Dec.  264,  and  note;  Sterling  v.  Jackson,  69  Mich» 
488;  13  Am.  St.  Rep.  405,  and  note. 

Game  Laws  —  Power  of  Legislature. — The  legislature  has  power  to 
pass  laws  for  the  preservation  of  game:  Phelps  v.  Eacey,  60  N.  Y.  10;  19  Am. 
Rep.  140. 

Game  IjAws  —  Game  Killed  vx  Another  Statb.  —  A  statute  punishing- 
any  one  who,  in  Massachusetts,  takes  or  kills  woodcock,  etc.,  between  speci- 
fied days,  or  buys,  sells,  oflfers  for  sale,  or  has  them  in  possession  within  the 
same  time,  does  not  apply  to  such  birds  lawfully  taken  or  killed  in  another 
state:  Commonxcealih  v.  Hall,  128  Mass.  410;  35  Am.  Rep.  387,  and  note  390,. 
391;  Commonwealth  v.  Wilkinson,  139  Pa.  St.  298. 
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Execution  Sale.  —  A  Judgment  Creditor  Purchasing  at  an  Exbco- 
TION  Salb  is  Chargeable  with  notice  of  all  irregularities  in  the  pro- 
ceedings. 

Execution  Sale  en  Masse,  when  the  property  sold  is  susceptible  of  division, 
and  a  smaller  portion  would,  if  offered,  have  satisfied  the  debt,  is  irreg- 
ular, and  the  sale  will  be  set  aside  in  equity. 

Execution  Sale. — While  Gross  Inadequacy  of  Price  Alone  is  not  suffi- 
cient to  avoid  a  sale  under  judicial  process,  it  will,  when  conjoined  with 
irregularity  in  making  the  sale,  or  even  slight  circumstances  indicating 
unfairness  or  fraud,  furnish  suflScient  ground  for  equitable  interposition. 

Execution  Sale.  —  Assignees  of  the  Certificate  of  a  Sale  Made  to 
the  Plaintiff  occupy  the  position  which  he  occupied,  and  are  afifected. 
by  irregularities  by  which  he  is  afifected.  Especially  are  they  charge- 
able with  notice  of  all  matters  which  they  might  have  ascertained  by 
examining  the  proceedings  and  public  records  upon  which  their  titl»^ 
rested. 

Bill  in  equity  by  Smith  against  Huntoon,  Morrison,  an(i 
Whitlock  to  set  aside  a  sale  made  by  the  sheriff,  and  his  deed 
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executed  in  pursuance  thereof.  The  bill,  after  stating  the 
plaintiff's  ownership  of  an  undivided  one  fifth  of  certain  real 
property  in  August,  1855,  alleged  that  a  writ  of  attachment 
was  sued  out  by  Huntoon  against  plaintiff,  based  upon  the 
affidavit  of  Huntoon  that  plaintiff  was  justly  indebted  to  him 
in  the  sum  of  $46.67,  after  allowing  all  just  credits,  and  that 
plaintiff  was  not  a  resident  of  Illinois,  but  resided  at  Pueblo, 
Colorado;  that  this  statement  of  plaintiff's  residence  was 
false  in  this,  that  his  residence  was  then  at  Alamosa,  Colorado, 
which  fact  Huntoon  could  have  ascertained  by  inquiry;  that 
plaintiff  had  no  notice  of  the  attachment  proceedings  until 
after  the  expiration  of  the  time  in  which  he  could  redeem  his 
property  from  a  sale  thereunder;  that  the  judgment  in  the 
attachment  proceedings  was  for  $46.67  damages,  and  $14.50 
costs;  that  under  a  special  execution  issued  thereon  the  sher- 
iff sold  en  masse  all  the  plaintiff's  estate  in  the  undivided 
one-fifth  part  of  160  acres  of  land  described  in  the  bill,  with- 
out offering  to  sell  it  in  smaller  Jots  or  subdivisions;  that  such 
sale  was  made  to  Huntoon  for  the  sum  of  $71.65,  while  the 
interest  of  the  plaintiff  in  the  land  was,  at  the  time  of  sale, 
worth  $1,500;  that  after  the  sale,  the  defendants  Morrison 
and  Whitlock  purchased  for  $71.65  the  certificate  of  sale  is- 
sued by  the  sheriff  to  Huntoon;  that  on  January  26,  1887, 
the  sheriff's  deed  issued  to  them  as  assignees  of  such  certifi- 
cate, and  that  they  knew  that  at  the  time  of  the  sale  that  plain- 
tiff's interest  was  worth  $1,500.  Plaintiff  further  claimed  that 
if  he  was  indebted  to  Huntoon  at  all,  that  the  claim  was  barred 
by  the  statute  of  limitations  prior  to  the  commencement  of 
the  attachment  suit,  and  that  he  had  tendered  to  Morrison 
and  Whitlock  the  amount  paid  by  them,  together  with  interest 
thereon  from  the  day  of  the  sale,  computed  at  the  rate  of  six 
per  cent  per  annum.  Plaintiff  further  offered  to  pay  whatever 
may  be  found  equitably  due,  and  asked  to  have  the  deed  set 
aside  and  declared  void.  A  demurrer  to  the  bill  was  sus- 
tained and  the  bill  dismissed,  and  thereupon  the  complainant 
prosecuted  this  appeal. 

John  W.  Springer,  for  the  appellant. 

Morrison  and  Whitlock,  for  the  appellees. 

Baker,  J.  We  are  of  the  opinion  that  the  court  erred  in 
sustaining  the  demurrer  to  the  bill  of  complainant.  If  the 
certificate  of  purchase  had  remained  in  the  hands  of  the  judg- 
ment creditor,  Huntoon,  no  question  could  have  arisen  but 
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what  he  would  have  been  chargeable  with  notice  of  the  irreg- 
ularities in  making  the  gale  of  complainant's  land  alleged  in 
the  bill.  It  has  been  so  repeatedly  held  that  where  the  judg- 
ment creditor  becomes  the  purchaser  he  is  chargeable  with 
notice  of  all  irregularities,  that  we  do  not  deem  it  necessary 
to  enter  into  a  discussion  of  that  question:  Stewart  v.  Croes,  5 
Gilra.  442;  Morris  v.  Rohey^  73  111.  462,  and  cases  cited. 

The  bill  alleges  that  the  property  sold  was  of  the  value  of 
$1,500  at  the  time  of  the  sale,  and  that  it  was  sold  en  masse 
for  $71.65,  without  having  been  offered  in  smaller  tracts.  It 
is  manifest  that  the  interest  of  the  complainant  in  a  much 
smaller  division  of  this  160  acres  of  land  would  have  been 
ample  to  satisfy  the  special  execution.  In  Stewart  v.  Croes, 
5  Gilm.  442,  which  was  a  like  bill,  the  allegation  was  that 
the  land  was  of  the  value  of  one  thousand  dollars  at  the  time 
of  the  filing  of  the  bill,  and  the  court  said:  "  Had  there  been 
an  allegation  that  the  land  was  worth  one  thousand  dollars 
at  the  time  of  sale,  instead  of  at  the  time  of  filing  the  bill,  such 
allegation,  in  connection  with  the  other  statements  in  the  bill, 
would  have  presented  a  clear  case  for  the  interposition  of  a 
court  of  equity,  for  it  would  never  be  allowable  for  an  officer 
to  sell,  en  masse,  a  tract  of  land  worth  one  thousand  dollars, 
to*  satisfy  an  execution  for  less  than  thirty  dollars,  when  the 
tract  was  susceptible  of  division,  and  the  sale  of  a  small  part 
would  have  satisfied  the  debt."  See  also  Day  v.  Graham,  1 
Gilm.  435;  Coweny.  Underwood,  16  111.  22;  Ballance  v.  Loomis, 
22  111.  82;  Phelps  v.  Conover,  25  111.  312;  Davis,  Cory,  &  Co. 
v.  Chicago  Dock  Co.,  129  111.  180,  and  cases  there  cited. 

We  held  in  Phelps  v.  Conover,  25  111.  312,  that  while  the 
plaintiff  in  execution  has  a  right  to  insist  upon  a  sale  for  the 
satisfaction  of  his  debt,  the  debtor  also  has  the  right  to  de- 
mand that  the  sale  shall  be  conducted  according  to  law,  and 
in  such  a  manner  as  shall  not  needlessly  sacrifice  his  prop- 
erty. A  sale  made,  therefore,  en  masse,  where  the  property  is 
susceptible  of  division,  and  a  smaller  portion  would,  if  offered, 
have  satisfied  the  debt,  is  irregular.  The  creditor  may  insist 
that  his  debt  shall  be  paid,  but  where  a  needless  sacrifice  is 
made  of  the  debtor's  property,  an  unconscionable  advantage 
is  taken  of  the  debtor,  not  warranted  by  law,  "  which  circum- 
stance," as  said  in  Morris  v.  Rohey,  73  111.  462,  "with  gross  in- 
adequacy of  price,  is  at  least  impliedly  recognized  as  ground 
of  equitable  relief  in  a  number  of  cases";  citing  McMullen  v. 
Qable,  47  111.  71,  and  Mixer  v.  Sibley,  53  111.  75. 
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Moreover,  it  is  alleged  that  the  affidavit  for  the  attachment 
stated  the  residence  of  the  defendant  therein  upon  informa- 
tion only,  and  that  an  untrue  residence  was  given.  It  is 
required  by  the  attachment  act  that  the  affidavit  for  attach- 
ment shall  state  the  residence  of  the  defendant,  *'  if  known, 
and  if  not  known,  that,  upon  diligent  inquiry,  the  affiant  has 
not  been  able  to  ascertain  the  same."  By  section  22  of  the 
act,  the  clerk  is  required  to  send  a  copy  of  the  notice  by  mail, 
addressed  to  the  defendant  at  the  place  of  residence  stated 
in  the  affidavit.  We  do  not  propose  now  to  determine  the 
«ffect  of  this  last-mentioned  irregularity.  It  must  be  mani- 
fest, whatever  the  effect,  that  the  affidavit  was  not  in  com- 
pliance with  the  statute,  and  that  no  copy  of  the  notice 
published  by  the  clerk  would  have  reached  the  defendant  at 
the  place  designated  in  the  affidavit,  and  that  the  purpose  of 
the  statute  in  requiring  the  mailing  of  notice  was  defeated. 
The  statute  seems  to  contemplate  that  if  the  residence  is  not 
known,  diligent  inquiry  should  be  made  to  ascertain  the  same; 
and  if  it  be  true,  as  alleged  in  the  bill,  that  Huntoon  could 
have  ascertained  the  same  upon  inquiry,  it  was  his  duty  to 
do  so.  By  the  course  pursued,  gross  fraud  might  be  perpe- 
trated upon  a  defendant,  and  his  property  unjustly  subjected 
to  sale  without  notice  to  him. 

It  is  alleged  that  Huntoon  and  Morrison  and  Whitlock 
knew  that  the  land  was  of  the  value  of  fifteen  hundred  dol- 
lers  at  the  time  of  the  sale  and  of  the  transfer  of  the  certifi- 
cate of  purchase.  Without  further  noting  the  irregularities 
alleged  in  the  bill,  it  must  be  said  that  those  already  men- 
tioned, when  taken  in  connection  with  the  gross  inadequacy 
of  price,  make  a  case  such  as  would  require  an  answer,  at 
least  on  the  part  of  Huntoon,  were  he  still  the  real  party  in 
interest.  Although  gross  inadequacy  of  price  alone  will  not 
be  sufficient  to  avoid  a  sale  under  judicial  process,  yet  it  will, 
when  combined  with  irregularity  in  making  the  sale,  or  even 
slight  circumstances  indicating  unfairness  or  fraud,  furnish 
sufficient  ground  for  equitable  interposition:  See  Davis,  Cory, 
<&  Co.  V.  Chicago  Dock  Co.,  129  111.  180;  Hamilton  v.  Quimhy, 
46  111.  90;  Comstock  v.  Purple,  49  111.  158. 

The  point  is  relied  upon  that  Morrison  and  Whitlock  are 
bona  fide  purchasers,  and  are  to  be  protected  as  such,  and 
that  although  the  plaintiff  in  execution  is  chargeable  with 
notice  of  irregularities  in  the  proceedings,  they  are  not  so 
chargeable.     It  is   said   there  is  no  allegation  of  notice  to 
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them  of  such  irregularities.     It  is  alleged  that  they  had  no- 
tice of  the  value  of  the  land.     It  is  not  necessary  for  us  here 
to  determine  the  estate  or  interest  which  the  holder  of  the 
certificate  of  purchase  acquires  by  virtue  of  the  sale  and  cer- 
tificate.    Whatever  right  Huntoon  had,  and  no  more,  passed 
by  the  assignment  to  Morrison  and  Whitlock.     They  occupy 
the  position  that  he  occupied,  and  stand  precisely  where  he 
stood.     The  rule  that  applies  to  strangers  purchasing  at  ju- 
dicial sales,  or  to  a  purchaser  in  good  faith  and  for  value 
from  one  who  has  acquired  title  under  a  judicial  sale,  can^ 
have  no  application  to  them.     The  policy  of  the  rule  which 
protects  strangers  is  to  encourage  bidding  at  judicial  sales,, 
and  prevent  the  loss  of  money  by  strangers  who  bid  upon  the 
faith  of  the  correctness  of  judicial  proceedings,  and  where 
there  is  little  opportunity  to  inquire  into  their  regularity  or 
irregularity.     Morrison  and  Whitlock  are  mere  volunteers,, 
who  paid  the  amount  of  the  bid  to  the  plaintiff  in  execution^ 
and  took  an  assignment  of  his  certificate.     The  rule  which 
applies  to  the  assignee  of  a  certificate  of  purchase  issued  to 
a  plaintiff  in  execution  is  that  which  applies  to  the  plaintiff 
in  execution  himself.     A  grantee  is  charged  with  notice  of 
the  deeds  and  documents  through  which  he  deraigns  title. 
So  here,  Morrison  and  Whitlock,  when  they  purchased  from 
Huntoon  his  inchoate  right,  must  be  presumed  to  have  known 
the  course  of  proceedings  through  which  he  proposed  deriving: 
title,    and   to  have  known   what   was    shown  by  the  public 
records  in  respect  thereof.     By  looking  at  the  return  of  the 
sheriff  on  the  special  execution  mentioned,. they  would  have 
seen  that  a  one-fifth  interest  in  160  acres  of  land,  which  it  i» 
alleged  they  knew  was  worth  $1,500,  had  been  sold  for  $71.65,. 
en  masse,  and  without  any  portion  of  it  having  been  offered 
in  less  quantity.     By  reference  to  the  files  in  the  case,  they 
would  have  observed  a   palpable  non-compliance  with   the 
law,  through  which  gross  fraud  might  be  perpetrated  upon 
the  defendant.     They  stand,  as  before  said,  in  the  shoes  of 
Huntoon,  and  succeed  to  all  his  rights,  but  none  other,  and 
the  certificate  in  their  hands  is  charged  with  all  the  infirmi- 
ties which  existed  against  it  while  in  the  hands  of  Huntoon: 
Reynolds  v.  Harris^  14  Cal.  667;  76  Am.  Dec.  459;  Turner  v. 
First  Nat.  Bank,  78  Ind.  19;  Ayres  v.  Campbell^  9  Iowa,  213; 
Herman  on  Executions,  435. 

The  bill  of  appellant  is  inartificially  drawn,  and  in  many 
respects  might  well  be  amended,  but  we  are  of  opinion  it 
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shows  substantial  grounds  for  equitable  relief,  and  the  decree 
dismissing  the  bill  will  be  reversed,  and  the  cause  remanded 
for  further  proceedings. 

Decree  reversed.  

It  is  somewhat  remakkablb  that  the  relief  in  the  principal  case  was. 
based  partly  upon  the  ground  that  the  sale  of  the  complainant's  property 
ought  not  to  have  been  made  en  masse,  when,  as  the  records  show,  such 
property  consisted  of  160  acres  of  land,  in  which  the  interest  of  the  com- 
plainant was  only  an  undivided  one  fifth.     Had  the  oflBcer  who  conducted 
the  sale  complained  of  undertaken  to  sell  the  interest  of  the  complainant 
in  any  segregated  part  of  this  land,  his  course  would  have  been  liable  to- 
serious  objection,  and  might  well  have  met  with  the  disapproval  of  any 
court  to  which  it  was  presented  for  consideration.     It  is  well  known  that 
a  co-tenant  has  no  power  or  authority  to  make  a  conveyance  of  a  segre- 
gated part  of  the  lands  of  the  co-tenancy  which  may  not  be  disregarded  by 
his  co-tenants.     If  an  oflBcer  levying  an   execution  upon  the  interest  of  a. 
tenant  in  common  in  a  tract  of  land  should  designate  some  particular  sub- 
division thereof,  and  limit  the  levy  and  sale  to  the  interest  of  the  co-tenant 
in  that  subdivision,  it  would  be  doubtful  whether  the  purchaser  could  ac- 
quire anything  by  the  sale,  and  certainly  whatever  right  he  miglit  acquire 
coiald  be  entirely  destroyed  by  subsequent  partition  of  the  tract  in  which 
the  share  belonging  to  the  judgment  debtor  should  be  set  apart  to  him  in  an 
entirely  diflferent  portion  of  the  land  from  that  purchased  at  the  execution 
sale.     In  those  states  where  the  practice  is  to  extend  lands  under  execution, 
the  oflBcer,  if  the  share  of  the  debtor  is  more  than  sufficient  to  satisfy  th» 
execution,  may  levy  upon  such  undivided  portion  of  such  share  as  shall 
be  determined  by  the  appraisers,  and  can  in  no  event  limit  the  extent  to 
the  interest  of  the  debtor  in  some  segregated  portion  of  the  lands.    With 
respect  to  involuntary  transfers  of  real  estate  by  extent  or  by  sale  under 
execution,  there  are  a  few  authorities  which  seem  to  sustain  the  transfer  of  a 
co-tenant's  interest  in  a  specific  part  by  metes  and  bounds,  except  as  against 
the  objection  of  the  defendant's  co-tenants:  Oodwin  v.  Oregg,  28  Me.  188? 
48  Am.  Dec.  489;  Howey.  Blanden,  21  Vt.  315.     But  in  a  decided  majority 
of  the  cases   the  rule  has  been  held  otherwise,   and  extent  of  the  land* 
of  a  co-tenant  have  been  held   void,  unless   they  embraced   an  undivided 
portion  of  all  the  land,  and  not  a  part  by  metes  'and  bounds:  Bartlet  v. 
Harlow,   12  Mass.  348;  Gregory  v.  Tozier,  24  Me.  308;  Peabody  v.  Minot, 
24  Pick.  329;  Starr  v.  Leavitt,  2  Conn.  243;  7  Am.  Dec.  268;  French  v.  Lund, 
1  N.  H.  42;  8  Am.  Dec.  31;  Smith  v.  KniglU,  20  K  H.  9;  Hinman  v.  Leaven- 
worth,  2  Conn.  244;  Brown  v.  Clifford,  38  Me.  210;  JJilion  v.  Hanson,   18 
Me.  397;  Merrill  v.   Burbank,  23  Me.  538;  Oalusha  v.  Sindear,  3  Vt.  394  ? 
Smith  V.  Benson,  9  Vt.  138;  31  Am.  Dec.  614;  Baldwin  v.  Whiting,  13  Mass. 
67.     In  New  Hampshire,  this  rule  has  been  enforced  where  the  defendant 
was  a  co-tenant  of  several  distinct  parcels  of  real  estate,  and  it  was  held  that 
the  extent  must   be  upon  an  undivided  part  of  each  parcel:  T/iompson  v. 
Barber,  12  N.  H.  563.     On  the  other  hand,  it  has  been  determined  ip  Con- 
necticut that  where  a  debtor  is  a  co-tenant   of  several  distinct  parcels  of 
land  held  by  distinct  co-tenancies,  the  ofl&cer  must  not  extend  an  undivided 
interest  in  the  whole,  unless  the  debtor's  entire  interest  in  all  the  tracts  i» 
needed  to  satisfy  the  writ;  that  the  oflBcer  must  extend  the  debtor's  entira 
interest  in  some  one  tract,  and  if  this  proves  insuflBcient,  he  must  then  pro» 
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■ceed  to  extend  some  other  tract:  Starr  v.  Leavitt,  2  Conn.  243;  7  Am.  Dec. 
"268.  A  levy  upon  and  extending  of  the  lands  of  a  co-tenant,  as  though  he 
were  seised  of  an  estate  in  severalty,  will  pass  his  interest,  if  the  creditor 
■should  so  elect:  Davis  v.  Barnard,  60  N.  H.  550;  Coos  Bank  v.  Brooks,  2 
1^.  H.  148;  Bartiet  v.  Harlow,  12  Mass.  348;  Atkins  v.  Bean,  14  Mass.  404. 
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[134  Illinois,  139.] 

•CoNsnTtmoNAL  Law. — Two  distinct  subjects  are  not  expressed  in  the 
title  of  a  statute  entitled  "An  act  to  regulate  the  manufacture,  trans- 
portation,  use,  and  sale  of  explosives,  and  to  punish  an  improper  use  of 
the  same."  The  regulation  of  such  use  necessarily  implies  the  right  to 
punish  an  improper  use. 

•Constitutional  Law.  —  The  Titlb  of  an  Act  nekd  not  Express  All 
OF  THE  Minor  Divisions  or  the  General  Subject  to  which  the  act 
relates.  It  is  sufficient  that  it  expresses  the  general  subject  of  the  act, 
and  all  the  minor  subdivisions  germane  to  the  general  subject  will  be 
held  to  be  included  in  it. 

■Constitutional  Law. — The  Title  of  an  Act  does  not  Express  More 
than  One  Subject,  when  it,  in  addition  to  the  general  subject,  ex- 
presses a  minor  subdivision  which,  without  such  expression,  would  be 
held  to  be  included  within  the  general  subject. 

-Constitutional  Law.  —  A  Statute  does  not  Treat  of  Two  Separate 
Subjects  because  one  part  relates  to  the  manufacture  and  sale  of  explo- 
sives for  illegal  purposes,  and  the  other  part  to  their  manufacture,  sale, 
and  transportation  for  legitimate  purposes. 

Shfrisonment  in  the  Penitentiary  is  Authorized  by  a  statute  declar- 
ing that  certain  acts  shall  be  deemed  felonies,  and  punished  by  im- 
prisonment for  a  term  not  less  than  five  nor  more  than  twenty-five 
years,  while  a  general  statute  declares  that  a  felony  is  an  ofifense  pun- 
ishable by  death  or  confinement  in  the  penitentiary. 

■Criminal  Practice.  —  Verdict  Finding  Defendant  Guilty,  but  not 
Mentioning  his  Name,  is  sufficient,  though  three  defendants  are  in- 
cluded in  the  same  indictment,  if  the  record  shows  that  but  one  of  them 
was.  put  npon  trial. 

Criminal  Law.  —  Accessary  before  the  Fact  may  be  Indicted  as  a 
Principal,  when  the  statute  under  which  he  is  prosecuted  provides 
that  every  person  abetting  or  in  any  way  assisting  in  certain  specified 
acts  shall  be  deemed  a  principal. 

Jury  Trial. — Instruction  that  the  Evidence  of  a  Private  Detect- 
ive AND  OF  THE  POLICE  should  be  received  with  a  large  degree  of  cau- 
tion is  properly  refused,  because  it  is  for  the  jury  to  determine  from 
all  the  circumstances  connected  with  the  witness  the  weight  and  credit 
to-be  given  his  testimony. 

Witness,  Religious  Belief  of. — Any  person  is  made  competent  to  be  a 
witness,  notwithstanding  his  religious  belief,  or  want  of  belief,  by  a 
provision  in  the  state  constitution,  as  follows:  "No  person  shall  be  de- 
nied any  civil  or  political  privilege,  right,  or  capacity  on  account  of  his 
religious  opinions;  but  the  liberty  of  conscience  hereby  secured  shall 


June,  1890.]  Hronek  v.  People.  653^ 

not  be  construed  to  dispense  with  oaths  or  affirmations,  excuse  acts  of 
licentiousness,  or  justify  practices  inconsistent  with  the  peace  or  safety 
of  the  state. " 
Chimin AL  Law — Presumptions  of  Guilt.  — If  a  person  who  is  found  ia. 
possession  of  explosives  has  avowed  his  intention  to  use  them  for  a  par* 
ticular  unlawful  purpose,  the  presumption  arises  that  he  procured  them 
for  such  unlawful  use,  especially  if  there  was  nothing  in  his  business  re* 
quiring  him  to  have  or  to  use  such  explosives. 

Julius  GoldzieTj  for  the  plaintiflF  in  error. 

George  Hunt,  attorney-general,  for  the  people. 

Baker,  J.  The  plaintiff  in  error,  John  Hronek,  was  in- 
dicted, with  Frank  Chapek,  Frank  Chleboun,  and  Rudolph 
Sevic,  for  violation  of  an  act  of  the  legislature  of  this  state,, 
entitled  "An  act  to  regulate  the  manufacture,  transportation, 
use,  and  sale  of  explosives,  and  to  punish  an  improper  use 
*of  the  same,"  approved  June  16,  1887,  and  in  force  July  1, 
1887.  The  first  count  charged  the  defendants  with  unlaw- 
fully making  dynamite  with  the  unlawful  intention  of  de- 
stroying the  lives  of  certain  persons  therein  named,  and  in 
the  five  remaining  counts  the  defendants  were  charged  suc- 
cessively in  such  several  counts  with  manufacturing,  com- 
pounding, buying,  selling,  and  procuring  dynamite,  with  the 
same  unlawful  purpose  and  intent.  The  defendant  Hronek 
was  alone  put  upon  trial,  and  that  trial  resulted  in  a  verdict 
of  guilty,  and  fixing  his  punishment  at  twelve  years'  im- 
prisonment in  the  penitentiary.  Motions  for  a  new  trial  and 
in  arrest  of  judgment  were  severally  overruled,  and  the  said 
defendant  was  sentenced  on  the  verdict.  Numerous  grounds 
are  urged  for  reversal,  which  we  shall  consider  substantially 
in  the  order  they  are  made. 

It  is  insisted  that  the  statute  upon  which  the  prosecution 
is  based  is  unconstitutional,  in  that  it  is  obnoxious  to  section 
13  of  article  4  of  the  constitution  of  the  state,  which  pro- 
vides "  that  no  act  hereafter  passed  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  in  the  title."  The 
specific  objection  is  made  that  two  distinct  subjects  are  ex- 
pressed in  the  title.  That  objection  is  without  merit.  The 
act  is  entitled  "An  act  to  regulate  the  manufacture,  trans- 
portation, use,  and  sale  of  explosives,  and  to  punish  an 
improper  use  of  the  same."  The  regulation  of  the  use  neces- 
sarily implies  the  right  to  punish  an  improper  use.  To 
"regulate"  means  to  adjust  by  rule  or  regulation,  and  any 
attempt  to  fix  rules  for  the  manufacture,  transportation,  use. 
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and  sale  of  explosives  that  did  not  also  prescribe  punishment 
for  violation  of  such  rules  and  regulations  would  necessarily 
be  imperfect.  Two  different  subjects  are  not  included  or 
expressed  in  or  by  the  title,  for  the  punishment  of  an  im- 
proper use  jflows  necessarily  and  legitimately  from  the  main 
or  substantive  object  as  stated  in  the  title, — i.  e.,  to  regulate 
the  use,  etc.,  of  explosives.  It  is  not  necessary  that  the  title 
shall  express  all  of  the  minor  divisions  of  the  general  sub- 
ject to  which  the  act  relates,  and  it  is  suflBcient  if  it  express 
the  general  subject  of  the  act,  and  all  the  minor  subdivisions 
germane  to  the  general  subject  will  be  held  to  be  included  in 
it.  But  if  the  title  expresses  such  minor  subdivisions,  which, 
without  such  expression,  would  be  held  to  be  included  within 
the  general  subject,  such  expression  will  not  render  the  title 
obnoxious  to  the  constitutional  provision:  Plummer  v.  People, 
74  111.  361;  Fuller  v.  People,  92  111.  182;  Magner  v.  People,  97' 
111.  320;  Cole  v.  Hall,  103  111.  30;  Prescott  v.  City  of  Chicago, 
60  111.  121;  Potwin  v.  Johnson,  108  111.  71;  Timm  v.  Harrison, 
109  111.  593;  Hawthorn  v.  People,  109  111.  302;  50  Am.  Rep. 
610;  People  v.  Wright,  70  111.  389;  City  of  Virden  v.  Allan, 
107  111.  505. 

The  contention  that  the  statute  itself  treats  of  two  separate 
and  well-defined  subjects  is  not  tenable.  It  is  said  that  the 
first  three  sections  of  the  act  relate  to  the  "  manufacture  and 
use  of  explosives  for  illegal  purposes,"  while  the  four  remain- 
ing sections  relate  to  "the  manufacturing,  sale,  and  transpor- 
tation of  explosives  for  legitimate  purposes."  It  is  therefore 
claimed  that  the  former  should  properly  be  found  in  the 
Criminal  Code,  and  are  not  germane  to  the  other  sections  of 
the  act,  which  are  mere  police  regulations.  The  general  sub- 
ject of  the  statute  is  the  manufacture,  transportation,  use,  and 
sale  of  explosives;  and  it  cannot  be  said  because  one  section 
provides  for  a  license  or  permit  to  be  obtained  for  their  manu- 
facture, and  another  prohibits  the  storing  of  explosives  within 
a  certain  distance  of  inhabited  dwellings,  and  another  pun- 
ishes fraudulent  acts  to  procure  the  transportation  of  explo- 
sives in  public  conveyances,  that  still  another  section  or  other 
sections  making  it  unlawful  to  manufacture  or  procure  such 
explosives  with  the  intent  to  use  the  same  for  unlawful  de- 
struction of  life  or  property,  and  aflBxing  a  penalty  therefor, 
would  not  be  within  the  same  general  subject  of  legislation. 
It  can  no  more  be  said  that  the  prohibition,  under  a  penalty, 
c-gainst  storing  explosives  in  dangerous  proximity  to  a  dwell- 
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ing  is  a  police  regulation,  than  that  a  like  prohibition  against 
manufacturing  or  procuring  the  same  for  an  unlawful  use  or 
purpose  is  a  police  regulation.  All  of  the  provisions  of  the 
act  are  within  the  subject  expressed  in  the  title,  and  are  ger- 
mane to  each  other  and  to  the  general  scope  and  purpose  of 
the  act. 

It  is  next  claimed  that  the  sections  of  the  statute  under 
which  this  indictment  was  prosecuted  are  not  sufficiently 
definite  to  authorize  imprisonment  in  the  penitentiary.  Sec- 
tion 1  of  the  act  provides  that  whoever  shall  be  guilty  of  the 
acts  therein  denounced  "  shall  be  deemed  guilty  of  a  felony, 
and  upon  conviction  thereof  shall  be  punished  by  imprison- 
ment for  a  term  of  not  less  than  five  years  nor  more  than 
twenty-five  years."  It  is  urged  that  as  it  is  not  stated  the 
imprisonment  shall  be  in  the  penitentiary,  and  the  statute  is 
highly  penal,  and  requires  strict  construction,  a  sentence 
thereunder  to  the  penitentiary  cannot  be  sustained.  We 
are  not  prepared  to  adopt  this  view.  The  offense  is,  by  the 
act,  declared  to  be  a  felony.  A  felony  is,  by  the  Criminal 
Code  of  the  state,  declared  to  be  an  offense  punishable 
by  death  or  confinement  in  the  penitentiary.  While  the 
legislature  undoubtedly  may  provide  for  the  punishment  of 
misdemeanors  by  imprisonment  in  the  penitentiary,  and  un- 
doubtedly might,  if  they  saw  proper,  punish  felonies  otherwise 
than  by  imprisonment  in  the  penitentiary,  yet  there  is  noth- 
ing in  these  sections  of  the  act  which  indicates  an  intention 
to  do  the  latter.  Applying  the  well-known  rule  that  a  crimi- 
nal statute  is  to  be  strictly  construed,  and  that  nothing  is  to 
be  taken  by  intendment  or  implication  against  the  accused 
beyond  the  literal  and  obvious  meaning  of  the  statute,  it  is 
nevertheless  clear,  we  think,  when  this  statute  is  considered 
in  connection  with  the  general  Criminal  Code,  which  it  must 
be  presumed  the  legislature  had  in  contemplation  when  pass- 
ing it,  the  punishment  to  be  inflicted  for  violation  of  said  sec- 
tions of  the  act  is  by  imprisonment  in  the  penitentiary. 

It  is  insisted  that  the  verdict  is  void  for  uncertainty,  in  that 
it  simply  finds  "the  defendant "  guilty,  without  specifying  the 
plaintiff  in  error  by  name.  Before  plaintiff  in  error  was  put 
upon  trial,  a  separate  trial  had  been  awarded  to  the  defend- 
ants Chapek  and  Sevic.  The  defendant  Chleboun  was  not 
put  upon  trial,  but  was  used  as  a  witness  on  behalf  of  the 
people.  The  record  shows  that  on  the  twenty-sixth  day  of 
November,  1888,  at  the  term  of  the  criminal  court  then  being 
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held,  the  following  proceedings  were  had  and  entered  of  rec- 
ord, to  wit: — 
"  The  People  of  the  State  of  Illinois  v.  John  Hronehj  impL,  etc. 

"  This  day  come  the  said  people,  by  Joel  M.  Longenecker^ 
state's  attorney;  and  the  said  defendant,  as  well  in  his  own 
proper  person  as  by  his  counsel,  also  comes.  And  now,  issue 
being  joined,  it  is  ordered  that  a  jury  come,"  etc.  (Then  fol- 
lows  the  impaneling  of  a  jury.) 

It  is  manifest  from  the  foregoing  that  no  one  was  put  upon 
trial  other  than  the  defendant  Hronek,  and  the  verdict  find- 
ing "  the  defendant "  guilty  could  not  refer  to  any  other  de- 
fendant.    There  was  no  uncertainty  in  the  verdict. 

Complaint  is  made  of  the  second  instruction  given  on  behalf 
of  the  people.  That  instruction  told  the  jury  that  any  person 
abetting  or  assisting  in  the  perpetration  of  the  offense  men- 
tioned in  section  1  of  the  act  was,  upon  conviction,  to  be  pun- 
ished as  provided  in  said  first  section.  This  was  not  error. 
The  statute  provides  that  any  person  abetting  or  in  any  way 
assisting  in  making,  manufacturing,  buying,  procuring,  etc.^ 
such  explosives,  etc.,  knowing  or  having  reason  to  believe  that 
the  same  are  intended  to  be  used  by  any  person  or  persons, 
in  any  way,  for  the  unlawful  injury  to  or  destruction  of  life  or 
property,  shall  be  deemed  principal,  and  upon  conviction  shall 
be  subject  to  the  same  punishment  as  provided  in  section  1 
of  the  act.  Under  this  statute,  a  defendant,  if  guilty  as  an 
accessary  before  the  fact,  is  to  be  indicted  and  punished  as 
principal.  In  view  of  the  evidence  tending  to  show  the  con- 
nection of  plaintiff  in  error  with  the  other  defendants  in 
the  perpetration  of  the  offense,  the  instruction  was  entirely 
proper. 

It  is  objected  that  the  court  erred  in  refusing  an  instruction 
that  the  evidence  of  private  detectives  and  of  the  police  "should 
be  received  with  a  large  degree  of  caution."  This  instruction 
does  not  contain  a  correct  proposition  of  law.  All  the  circum- 
stances connected  with  a  witness,  or  that  might  tend  to  affect 
his  credibility  or  bias  his  judgment,  are  cou)petent  to  be  shown 
to  and  considered  by  the  jury  in  determining  the  weight  and 
credit  to  be  given  to  his  testimony.  In  view  of  the  facts  and 
circumstances  thus  shown,  it  is  for  the  jury  to  determine  its 
weight  as  matter  of  fact. 

It  is  urged  that  the  court  erred  in  modifying  an  instruction 
asked  by  the  defendant.  The  instruction,  as  asked,  was  as 
follows:  — 
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"The  jury  are  instructed  that  to  constitute  the  crime 
charged  against  the  defendant  in  the  indictment,  two  things 
are  necessary,  namely:  First,  the  making,  manufacturing, 
compounding,  buying,  selling,  or  disposing  of  the  dynamite, 
or  some  portion  thereof,  described  in  the  indictment,  on  or 
subsequent  to  the  first  day  of  July,  A.  D.  1887." 

To  this  the  court  added  the  following:  "  Therefore  the  jury 
must  disregard  any  evidence  as  to  the  making  or  compound- 
ing or  procuring  of  any  dynamite,  at  Chapek's  house  or  else- 
where, prior  to  said  date."  The  instruction  then  proceeds: 
"  Second,"  etc. 

Hronek's  defense,  in  part,  consisted  in  accounting  for  the 
dynamite  found  in  his  possession  by  testifying  that  it  was  left 
in  his  house  in  the  fall  of  1886  by  one  Karafiat,  and  it  became 
important  for  the  jury  to  consider  testimony  tending  to  show 
that  he  was  in  possession  of  dynamite  in  the  spring  of  1887, 
prior  to  the  law  under  which  he  was  prosecuted  going  into 
effect  on  the  first  day  of  July  of  that  year.  It  is  insisted  that 
the  effect  of  the  modification  was  to  take  from  the  considera- 
tion of  the  jury  this  evidence,  offered  by  the  defendant,  of  prior 
possession  of  the  explosives.  It  is  conceded  that  such  was  not 
the  purpose,  and  it  is  clear  to  us  that  such  was  not  the  effect, 
of  the  modification.  The  instruction  related  solely  to  the  ele- 
ments necessary  to  constitute  the  crime  charged.  The  jury 
were  told  that  to  constitute  the  crime  it  was  necessary  that 
the  making,  etc.,  of  the  dynamite  must  have  been  on  or  sub- 
sequent to  the  first  day  of  July,  1887,  and  that  therefore  the 
jury  must  disregard  the  making  or  procuring,  etc.,  prior  to 
that  date.  It  must  be  presumed  that  the  jury  were  men  of 
reasonable  intelligence,  and  would  understand  that  what  fol- 
lowed the  introductory  part  of  the  instruction  related  to  what 
was  necessary  to  constitute  the  crime,  and  not  to  the  defense 
set  up,  that  the  dynamite  was  in  possession  of  the  defendant 
prior  to  the  date  fixed  by  the  instruction.  Moreover,  the  jury, 
by  a  lengthy  series  of  instructions,  were  fairly  instructed  as 
to  the  law  of  the  case,  fully  as  favorably  to  the  defendant  as 
he  could  rightfully  ask.  They  were  told  that  they  must  con- 
sider all  the  facts  and  circumstances  proven,  and  determine 
therefrom  whether  the  defendant  procured,  etc.,  the  explosives 
in  question  after  the  law  went  into  force,  and  that  his  posses- 
sion prior  thereto  would  raise  no  presumption  of  guilt.  It  is, 
we  think,  impossible  that  the  jury  could  have  been  misled, 
to  the  prejudice  of  the  plaintiff  in  error,  by  the  modification. 
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It  is  not  contended  that  the  instruction,  when  considered  as 
defining  what  would  constitute  guilt  of  the  crime  charged,  and 
what  the  jury  might  properly  consider  in  respect  thereof,  is 
not  a  substantially  accurate  statement  of  the  law.  As  the  jury 
were  not  misled  by  the  modification,  to  the  prejudice  of  the 
plaintiflf  in  error,  he  has  no  cause  of  complaint. 

Objection  is  made  to  the  competency  of  Frank  Chleboun,  a 
witness  for  the  people,  who  was  permitted  to  testify,  over  the 
objection  of  the  defendant.  He  was  examined  upon  his  voir 
dire^  and  avowed  his  belief  in  the  existence  of  God  and  "  a 
hereafter  "j  that  he  believed  if  he  swore  falsely  he  would  be 
punished  under  the  criminal  laws  of  the  state;  that  he  had 
never  thought  seriously  of  whether  God  would  punish  him, 
either  in  this  world  or  the  next,  and  had  never  considered  the 
question  whether  he  would  be  punished  for  false  swearing  in 
any  other  way  than  by  that  inflicted  by  the  law.  He  had,  it 
seems,  no  religious  belief  or  conviction  of  his  accountability 
to  the  Supreme  Being,  either  in  this  world  or  in  any  after- 
life. The  test  of  the  competency  of  a  witness  in  respect  to 
religious  belief,  as  generally  held,  is,  Does  the  witness  believe 
in  God,  and  that  he  will  punish  him  if  he  swears  falsely  ? 
It  is  stated  by  Rapalje,  in  his  Law  of  Witnesses  (sec.  11), 
that  "the  great  weight  of  authority,  in  this  country,  now  is, 
that  it  is  immaterial  whether  the  witness  believes  God's  ven- 
geance will  overtake  him  before  or  after  death."  This  doc- 
trine was  approved  in  Central  Military  Tract  R.  R.  Co.  v. 
Rockafellow,  17  111.  541,  where,  after  a  consideration  of  the 
authorities,  it  was  held  that  all  persons  are  competent  to  be 
sworn  as  witnesses  who  believe  there  is  a  God,  and  that  he 
will  punish  them,  either  in  this  world  or  in  tbe  next,  if  they 
swear  falsely;  and  that  a  want  6f  such  belief  rendered  them 
incompetent  to  take  an  oath  as  witnesses.  This  case  seem- 
ingly overruled  the  doctrine  of  the  earlier  case  of  Noble  v. 
People,  Beecher's  Breese,  54.  Without  pausing  here  to  deter- 
mine whether  the  court  erred  in  subjecting  the  witness  to  an 
examination  touching  his  religious  belief  (Rapalje  on  Wit- 
nesses, sec.  12,  and  cases  cited),  it  may  be  said  that  the 
better  practice,  and  that  which  now  prevails,  forbids  the  ex- 
amination of  the  witness  in  respect  thereof  on  his  voir  dire. 
If  there  was  error  in  this  regard,  it  was  committed  at  the  in- 
stance of  the  defendant,  and  in  his  interest,  and  he  cannot 
complain. 

Returning  to  the  question  of  the  competency  of  the  witness. 
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the  rule  seems  to  be  as  above  stated,  unless  changed  by  con- 
stitutional provision  or  legislative  enactment.  The  tendency 
of  modern  times,  by  the  courts  and  in  legislation,  is  towards 
liberalizing  the  rule,  and  in  many  jurisdictions  incompetency 
for  the  want  of  religious  belief  has  been  abolished:  See  Rap- 
alje  on  Witnesses,  sec.  13;  Wharton  on  Evidence,  sec.  395. 

Has  the  rule  announced  by  this  court  in  Central  Military 
Tract  R.  R.  Co.  v.  Rockajellow,  17  111.  541,  been  changed  in 
this  state?  By  section  3  of  article  2  of  the  constitution  of 
1870,  it  would  seem  that  a  radical  change  was  effected  in  re- 
spect to  the  matter  under  consideration.  This  section  guar- 
antees non-interference  of  the  state  with  the  religious  faith  of 
its  citizens.  In  Chase  v.  Cheney,  58  111.  509,  11  Am.  Rep.  95, 
it  was  said:  "The  only  exception  to  uncontrolled  liberty  is, 
that  acts  of  licentiousness  shall  not  be  excused,  and  practices 
inconsistent  with  the  peace  and  safety  of  the  state  shall  not 
be  justified."  The  section  provides:  "No  person  shall  be 
denied  any  civil  or  political  right,  privilege,  or  capacity  on 
account  of  his  religious  opinions;  but  the  liberty  of  con- 
science hereby  secured  shall  not  be  construed  to  dispense 
with  oaths  or  affirmations,  excuse  acts  of  licentiousness,  or 
justify  practices  inconsistent  with  the  peace  or  safety  of  the 
state."  No  religious  belief  is  required  to  qualify  a  citizen  to 
take  an  oath,  and  no  citizen  can  be  excused  from  taking 
an  oath  or  affirmation  because  of  his  religious  belief.  The 
liberty  of  conscience  secured  by  the  constitution  is  not  to 
be  construed  as  dispensing  with  oaths  or  affirmations  in  cases 
where  the  same  are  required  by  law.  No  man,  because  of  his 
religious  belief,  is  to  be  held  to  be  excused  from  taking  the 
prescribed  oath  of  office  before  entering  upon  the  discharge  of 
the  public  duty;  nor  can  he  be  permitted  to  testify,  because 
of  such  religious  belief  or  opinion,  except  upon  taking  the 
oath  or  making  the  affirmation  required  by  law.  Now,  as 
before  the  adoption  of  this  provision,  oaths  are  to  be  taken 
and  affirmations  made  whenever  required  by  law,  but  the 
right  to  take  such  oath  or  make  such  affirmation,  if  such 
right  be  a  civil  right,  privilege,  or  capacity,  cannot  be  denied 
to  any  citizen. 

It  is  said  that  one  who  holds  proscribed  religious  opinions 
is  incompetent, —  that  is,  has  not  the  legal  capacity  to  testify. 
"The  incapacity,  if  it  exists,  grows  out  of  and  is  based  upon 
bis  failure  to  hold  certain  religious  beliefs  and  opinions  in 
-accord  with  the  prevailing  religious  opinions  of  the  people, 
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and  the  contention  18,  that  he  should  not,  by  reason  of  such- 
incapacity,  be  permitted  to  testify,  however  great  and  impor- 
tant the  interest  at  stake  to  himself,  his  family,  his  neighbor, 
or  the  state.  It  is  clear,  from  the  authorities,  that  the  rule 
contended  for  does  not  apply  when  the  witness  is  testifying 
in  his  own  behalf;  but  if  the  life,  liberty,  reputation,  or  prop- 
erty of  his  family  or  neighbor  be  involved,  or  his  testimony 
be  necessary  to  the  protection  of  society,  he  is,  under  such 
rule,  to  be  excluded  from  the  priviledge  of  testifying  in  courts 
of  justice  because  of  such  incapacity.  If  it  exists  at  all,  the 
incapacity  is  created  by  law.  and  it  is  therefore  a  civil  inca- 
pacity. The  constitution  provides  that  no  person  shall  be 
denied  any  civil  or  political  right,  privilege,  or  capacity  on 
account  of  his  religious  opinions.  In  Bouvier's  Law  Dic- 
tionary, capacity  is  defined  to  be  "ability;  power;  qualifica- 
tion or  competency  of  persons,  natural  or  artificial,  for  the 
performance  of  civil  acts  depending  on  their  state  and  condi- 
tion as  defined  or  fixed  by  law."  It  is  also  defined  as  follows: 
"Power;  competency;  qualification;  ability;  power  or  qualifi- 
cation to  do  certain  acts  ":  Am.  &  Eng.  Ency.  of  Law. 

The  obvious  meaning  of  the  provision  in  the  constitution  is, 
that  whatever  civil  rights,  privileges,  or  capacities  belong  to  or 
are  enjoyed  by  citizens,  generally,  shall  not  be  taken  from  or 
denied  to  any  person  on  account  of  his  religious  opinions. 
As  said  by  the  court  of  appeals  of  Kentucky,  in  construing  a^ 
similar  provision  of  the  constitution  of  that  state,  in  Bush  v. 
Commonwealth,  80  Ky.  244:  "It  is  a  declaration  of  an  abso- 
lute equality,  which  is  violated  when  one  class  of  citizens  is 
held  to  have  the  civil  capacity  to  testify  in  a  court  of  justice 
because  they  entertain  certain  opinions  in  regard  to  religion, 
while  another  class  is  denied  to  possess  that  capacity  because 
they  do  not  conform  to  the  prescribed  belief."  It  is  manifest 
that  if  the  legislature  may  prescribe  the  test  of  belief  in 
rewards  and  punishments,  they  may  impose  any  other  test  or 
qualification  that,  in  the  judgment  of  those  entertaining  the 
dominant  belief,  may  be  necessary  to  afford  the  requisite 
sanction.  In  Perry  v.  Commonwealth,  3  Gratt.  632,  a  like 
conclusion  was  reached  in  construing  a  constitutional  pro- 
vision that  *'  all  men  shall  be  free  to  profess,  and  by  argu- 
ment maintain,  their  opinions  in  matters  of  religion;  and 
the  same  shall  in  no  wise  afifect,  diminish,  or  enlarge  their 
civil  capacities." 

We  are  of  the  opinion  that  the  efifect  of  this  constitutionals 
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provision  is  to  abrogate  the  rule  which  obtained  in  this  state 
prior  to  the  constitution  of  1870,  and  that  there  is  no  longer 
any  test  or  qualification  in  respect  to  religious  opinion  or  be- 
lief, or  want  of  the  same,  which  affects  the  competency  of 
oitizens  to  testify  as  witnesses  in  courts  of  justice.  It  follows 
that  there  was  no  error  in  permitting  the  witness  to  testify. 

The  only  remaining  question  which  we  deem  it  necessary 
to  consider  is  the  claim  that  the  evidence  is  insufficient  to 
warrant  a  conviction.  It  is  insisted  that  there  is  no  proof  of 
the  corpus  delicti.  The  corpus  delicti  of  the  offense  charged  in 
the  indictment  is  the  making,  procuring,  etc.,  of  dynamite, 
with  intent  to  use  the  same  for  the  unlawful  destruction  of 
the  lives  of  the  persons  named  in  the  indictment.  At  the 
time  of  the  arrest  of  plaintiff  in  error,  a  large  quantity  of 
dynamite,  and  a  number  of  bombs,  of  different  make  and  ma- 
terial, were  found  in  his  possession.  It  was  proved  that  he 
said,  as  indicating  his  intent,  that  he  must  kill  Gary,  Grin- 
nell,  and  Bonfield,  and  that  he  would  throw  the  bombs  at 
them.  In  his  statement  made  to  the  officers  after  his  arrest, 
which  was  reduced  to  writing,  and  which  he  introduced  in 
evidence  at  the  trial,  it  appears  that  he  went  with  Chleboun 
and  Chapek  to  Aldine  Square,  for  the  purpose  of  finding 
Grinnell's  residence,  and  that  the  intent  of  his  companions, 
as  expressed  at  the  time,  was  to  find  Grinnell's  house,  and 
that  they  were  talking  of  killing  Bonfield.  It  appears,  also, 
that  he  pointed  out  to  said  persons  Grinnell's  house,  or  what 
he  thought  to  be  his  house.  It  is  also  shown  that  on  different 
occasions  he  threatened  to  take  the  lives  of  the  three  persons 
named  in  the  indictment,  and  said  that  he  would  throw  the 
bombs  at  them  in  the  court-rooms,  or  on  the  street,  or  wher- 
ever he  might  meet  them.  Indeed,  it  is  not  questioned  that 
there  is  sufficient  evidence  of  the  intent  of  plaintff  in  error  to 
destroy  the  lives  of  said  persons  by  means  of  such  explosives, 
if  it  was  believed  by  the  jury  to  be  true. 

It  is  insisted,  however,  that  there  can  be  no  presumption 
that  Hronek  had  procured  the  dynamite  with  the  unlawful 
intent  indicated,  from  the  fact  that  such  dynamite  was  found 
in  his  possession.  Where  a  party  is  found  in  possession  of 
explosives,  and  has  the  avowed  intention  of  using  them  for  a 
particular  purpose,  the  presumption  would  arise  that  he  pro- 
cured the  same  for  such  unlawful  use.  It  is  to  be  remarked 
that  there  was  nothing  in  the  business  or  vocation  of  Hronek 
ihat  would  call  for  or  require  the  use  or  possession  of  explo- 
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gives.  Moreover,  it  was  shown  by  the  witness  Chleboun  that 
he  was  at  Hronek's  house  the  last  Sunday  in  May,  1888,  when 
Hronek  showed  him  some  unfilled  bombs,  and  Hronek  then 
said  that  he  would  get  dynamite  with  which  to  load  them. 
He  at  that  time  spoke  of  an  opportunity  he  had  to  kill  Bon- 
field;  that  he  did  not  do  it,  because  he  did  not  have  the  neces- 
sary weapon,  but  that  he  regretted  it  very  much.  The  witness 
saw  no  dynamite  that  day.  In  June  following,  the  witness 
again  saw  Hronek,  at  his  request,  and  Hronek  had  a  number 
of  bombs  which  were  charged.  Some  of  them  had  fuses  at- 
tached, and  others  had  fulminating  caps.  Can  it  be  ques- 
tioned that  if  no  explanation  had  been  offered  by  Hronek  as 
to  when  and  how  he  came  into  the  possession  of  the  dyna- 
mite, the  fact  of  its  being  in  his  possession  in  the  month  of 
June,  with  the  avowed  intent  of  using  it  in  the  particular  un- 
lawful way  charged,  coupled  with  his  declaration,  in  May, 
that  he  would  procure  dynamite  for  the  accomplishment  of 
such  unlawful  purpose,  would  be  sufiicient  to  maintain  a 
conviction  for  unlawfully  procuring  the  explosive  with  the 
intent  to  use  the  same?  In  other  words,  would  not  the  jury  be 
justified  in  finding  therefrom  that  the  corpus  delicti  had  been 
proved?  The  fact  that  he  procured  the  explosive  is  shown 
by  his  having  it  in  his  possession.  The  unlawful  intent  is 
manifested  by  the  character  of  the  substance  itself,  his  con- 
cealment of  it,  and  his  cotemporaneous  declarations  of  his 
intent.  A  jury,  from  the  necessity  of  the  case,  must  be  al- 
lowed to  draw  conclusions  from  the  facts  proved,  and  intent 
can  ordinarily  be  shown  only  by  inferences  drawn  from  the 
acts  of  the  party  and  from  his  declarations.  Hronek  is  here 
shown  to  have  been  in  the  actual  possession  of  the  dynamite 
in  June,  1888,  and  subsequently,  by  unquestioned  evidence; 
and  the  fact  of  his  intention  is  shown  by  his  declarations  and 
acts.  If,  from  the  facts  proved,  the  conclusion  is  irresistible, 
if  the  testimony  is  believed,  that  the  oflFense  was  committed, 
then  the  corpus  delicti  is  established. 

Some  question  is  made  in  respect  of  the  evidence  of  the 
date  when  the  dynamite  was  procured  by  Hronek.  He  testi- 
fied that  one  Karafiat  left  it  at  his  house  in  the  fall  of  1886, 
and  had  never  called  for  it.  Without  entering  into  a  discus- 
sion of  the  evidence,  it  must  be  said  that  there  was  much 
in  his  own  testimony,  as  there  was  also  in  the  testimony  of 
the  witness  Chleboun,  that  tended  to  discredit  his  evidence. 
The  question  was  fully  and  fairly  submitted  to  the  jury  as  to 
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whether  or  not  he  procured  the  dynamite  with  the  umawful 
intent  charged,  after  the  first  day  of  July,  1887,  when  the 
statute  went  into  effect.  They  were  told  in  numerous  in- 
structions that  unless  they  believed  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  he  procured  the  same  with  the 
specific  intent  charged  on  or  subsequent  to  that  date,  they 
must  acquit.  Without  extending  this  opinion,  already  too 
long,  by  an  analysis  of  the  evidence,  it  must  suffice  for  us  to 
say  that  we  have  carefully  considered  the  record  and  the 
facts  and  circumstances  proved,  and  are  unable  to  say  that 
the  jury  were  palpably  wrong  in  the  conclusion  reached  by 
them.  It  is  not  enough  that  we,  sitting  as  a  jury,  might  have 
found  differently.  They  saw  the  witnesses,  had  means  oi 
determining  their  credibility  which  we-  do  not  possess,  and 
before  we  would  be  justified  in  setting  aside  their  verdict  for 
error  in  finding  of  fact,  the  error  must  be  palpable. 

Other  minor  objections  are  urged,  which  we  have  carefully 
considered,  and  there  is  no  reversible  error  in  them,  and  no 
good  purpose  would  be  served,  either  to  the  defendant  or  the 
profession,  by  their  discussion. 

We  find  no  error  in  this  record  for  which  the  judgment  of 
the  court  below  should  be  reversed,  and  it  is  accordingly 
affirmed. 

Judgment  affirmed. 

Statutes  —  Title  of  an  Act.  —  As  to  what  the  title  of  an  act  must  con- 
tain, see  Fidelity  Ins.  etc.  Co.  v.  Shenandoah  etc.  R.  B.  Co.,  85  Va.  1;  19  Am. 
St.  Rep.  858,  and  note;  Fahey  v.  State,  27  Tex.  App.  146;  11  Am.  St.  Rep.  182, 
and  note.  The  title  is  sufficient  if  it  expresses  the  subject  of  the  act  in  a 
general  statement,  with  a  succinct  indication  of  the  legislation  respecting  it: 
Mortlandv.  State,  52  N.  J.  L.  521;  People  v.  Nelson,  133  111.  565;  Stater. 
Brown,  41  La.  Ann.  771;  Ex  parte  Livingston,  20  Nev.  282;  People  v.  Dobbins, 
73  Cal.  257;  State  v.  Miller,  100  Mo.  439.  The  title  must  not  contain  more 
than  one  subject:  Bailroad  Co.  v.  Wyandotte,  44  Kan.  32;  State  v.  Miller,  100 
Mo.  439.  The  title  need  not  necessarily  mention  all  the  various  objects  of 
the  act,  provided  that,  as  subsequently  expressed  in  the  body  of  the  act, 
they  are  not  at  variance  with  the  subject  mentioned  in  the  title,  but  in  con- 
sonance therewith:  State  v.  Madson,  43  Minn.  438.  The  provision  of  the 
constitution  requiring  the  proper  mention  of  the  subject  of  an  act  in  its  title 
must  be  liberally  construed:  Boyle  v.  Vanderhoof,  45  Minn.  31.  The  title  of 
an  act  is  no  part  of  the  bill  proper,  and  cannot  alone  repeal  an  existing  statute: 
Wolscheid  v.  Tliome,  76  Mich.  273.  Nor  is  the  "immediate  effect"  clause 
part  of  the  bill  itself:  Stow  v.  Orand  Rapids,  79  Mich.  595. 

Accessaries  before  the  Fact,  under  a  statute  providing  that  all  who 
•id  and  abet  in  the  commission  of  a  crime  shall  be  deemed  as  principals,  may 
\\b  indicted  and  convicted  as  principals:  People  v.  Bliven,  112  N.  Y.  79;  8 
Am.  St.  Rep.  701,  and  note;  Griffith  v.  State,  90  Ala.  683. 
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Trial  —  Instbuction  —  Credibility  of  Witness.  —  A  judge  should  not 
express  or  intimate  any  opinion  as  to  the  credibility  of  a  witness:  Sharp  r. 
State,  51  Ark.  147;  14  Am.  St.  Rep.  27,  and  note  36-48.  The  jury,  and  not 
the  court,  is  judj^e  of  the  credibility  of  witnesses  and  the  sufficiency  of  the 
evidence:  Gibson  v.  State,  89  Ala.  121;  18  Am.  St.  Rep.  96;  Canajoharie  Nat. 
Bank  v.  Diefendorf,  123  N.  Y.  191. 

WiTNEasEa  —  Religious  Belief.  —  The  right  of  a  party  to  testify  cannot 
be  denied  on  the  ground  that  he  does  not  believe  that  God  will  punish  per- 
jury, if  the  constitution  of  the  state  declares  that  "  no  person  shall  be  denied 
the  enjoyment  of  any  civil  right  merely  on  account  of  his  religious  prin- 
ciples ":  Percey  r.  Powers,  61  N.  J.  L.  432;  14  Am.  St  Rep.  693,  and  note. 
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Insurance.  —  Occupation  or  an  Assured  is  not  Changed  from  that  of  a 
merchant  to  that  of  a  hunter  by  the  fact  that  he,  on  a  single  occasion, 
engaged  in  the  act  of  hunting  as  a  recreation,  and  while  so  engaged,  he 
accidentally  shot  and  killed  himself.  Therefore,  the  insurer  is  not  ex- 
onerated from  paying  the  amount  agreed  to  be  paid  on  the  death  of  a 
mercliant,  though  the  policy  declares  "that  any  member  receiving  an 
injury  while  engaged,  temporarily  or  otherwise,  in  another  occupation 
more  hazardous  than  the  one  in  which  he  was  engaged  when  insured,  he 
or  his  beneficiary  shall  be  entitled  to  receive  only  such  indemnity  as  pro- 
vided for  in  the  class  or  occupation  in  which  he  is  engaged  at  the  time 
of  the  injury." 

Insurance  —  Occupation.  — The  Word  "Occupation,"  when  found  in  the 
by-laws  or  policies  of  insurance  companies,  must  be  held  to  have  refer- 
ence to  the  vocation,  trade,  or  calling  which  the  assured  is  engaged  in 
for  hire  or  for  profit,  and  not  as  precluding  him  from  the  performance 
of  acts  and  duties  which  are  incidentally  connected  with  the  life  of  men 
in  any  or  all  occupations,  or  from  engaging  in  mere  acts  of  exercise,  di- 
version, and  recreation. 

Insurance.  —  Policies  Stipulating  that  if  the  Assured  shall  be  In- 
jured WHILE  Engaged,  Temporarily  or  Otherwise,  in  Any  Act 
OR  Occupation  classed  as  more  hazardous  than  the  one  in  which  he  is 
accepted  according  to  the  classification  given  by  the  rates  and  by-laws 
of  this  association,  then  the  amount  to  be  paid  shall  be  according  to  the 
rate  of  the  occupation  in  which  the  member  is  engaged  when  injured, 
does  not  limit  the  amount  to  be  paid,  when  the  assured  is  injured  while 
hunting  for  recreation,  if  the  by-laws  classify  hazards  with  respect  to 
occupation,  and  do  not  designate  any  specific  act  as  being  more  hazard- 
ous than  others. 

Insurance  —  Assessments  and  Amount  to  be  Paid  Beneficiary. — If 
the  By-laws  of  a  Mutual  Accident  Association  Provide  that  the 
secretary  shall  make  an  assessment  of  two  dollars  upon  all  members  be- 
longing at  the  time  of  the  happening  of  the  injury,  provided  the  amount 
in  the  treasury  is  not  sufficient  to  pay  the  claim,  and  such  amount,  when 
collected,  less  ten  per  cent  for  expenses,  shall  be  paid  to  the  beneficiary, 
and  shall  be  payment  in  full  upon  the  part  of  the  association,  the  bene- 
ficiary is  entitled  to  be  paid  the  full  amount  for  which  he  is  insured,  if 
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there  are  suflBcient  funds  in  the  treasury,  otherwise  the  sum  of  two  dol- 
lars may  be  assessed  against  each  member,  and  if  the  sum  received 
from  such  investment  is  sufficient  to  pay  the  amount  of  the  insurance 
and  the  expenses  of  collection,  such  amount  must  be  paid  in  full,  but  if 
the  sum  received  from  the  assessment  ia  insufficient  to  pay  the  insur- 
ance in  full,  then  the  expenses  of  collection,  not  to  exceed  ten  per  cent, 
may  be  deducted  therefrom. 
lysDRANCE.  —  Liability  from  Loss  from  Delay  in  Levying  an  Assess- 
ment MUST  BE  Borne  by  the  Insurance  Association,  where  it  has 
agreed  to  levy  an  assessment  of  two  dollars  upon  all  the  members 
belonging  to  it  at  the  time  of  the  happening  of  an  accident,  for  the 
benefit  of  the  beneficiary,  and  it  refuses,  upon  demand,  so  to  do,  and 
thereafter,  and  before  any  assessment  is  levied,  the  number  of  members 
liable  to  contribution  is  so  materially  decreased  that  an  assessment 
levied  against  them  will  not  realize  enough  to  satisfy  the  just  claim  of 
the  beneficiary. 

John  M.  Hamilton  and  Charles  C.  Gilbert,  for  the  appellant 

Hamline  and  Scott,  for  the  appellee. 

Baker,  J.  On  the  first  day  of  September,  1885,  one  John 
Frohard  was  accepted  as  a  member  of  the  Union  Mutual  Ac- 
cident Association,  and  a  certificate  of  insurance  was  issued 
to  him.  On  January  26,  1887,  while  hunting  with  a  gun,  he 
accidentally  shot  and  killed  himself.  The  appellee,  Minna 
Frohard,  who  is  his  widow,  and  the  beneficiary  named  in  the 
certificate,  filed  this  bill  in  equity  against  the  corporation,  for 
the  purpose  of  compelling  it  to  levy  an  assessment  of  two 
dollars  for  each  member  of  the  association  liable  at  the  date 
of  the  accident,  for  the  purpose  of  paying  the  amount  of  five 
thousand  dollars  specified  in  the  certificate,  or  such  part 
thereof  as  might  be  collected  on  the  assessment,  and  praying 
also  for  general  relief,  and  that  in  the  event  there  was  a  de- 
ficiency in  the  amount  collected  on  the  assessment,  the  cor- 
poration and  its  otiicers  be  decreed  to  pay  the  difference 
between  the  amount  so  collected  and  five  thousand  dollars. 
Answer  and  replication  having  been  filed,  the  cause  was  heard 
in  the  circuit  court  of  Cook  County,  and  that  court  found  the 
allegations  of  the  bill  of  complaint  to  be  true,  and  entered  a 
■decree  in  conformity  with  the  special  prayers  thereof.  Tlie 
decree  was  affirmed,  on  appeal,  in  the  appellate  court  for  the 
first  district,  and  the  record  was  brouglit  to  this  court  by  a 
further  appeal. 

Section  2  of  article  4  of  the  by-laws  of  appellant  is  as  fol- 
lows: "  Any  member  who  shall  change  his  occupation  to  any 
other  more  hazardous  than  the  one  in  which  he  was  classified 
when  insured  shall  immediately  notify  the  secretary  of  such 
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change;  and  any  member  receiving  an  injury  while  engaged^ 
temporarily  or  otherwise,  in  another  occupation  more  hazard- 
ous than  the  one  in  which  he  was  engaged  when  insured,  he 
or  his  beneficiary  shall  be  entitled  to  receive  only  such  in- 
demnity as  provided  for  in  the  class  or  occupation  in  which 
he  is  engaged  at  the  time  of  the  injury;  and  such  shall  be 
payment  in  full  upon  the  part  of  the  company." 

Article  14  of  the  by-laws  classified  certificates  of  insurance 
against  accidents,  and  placed  them  in  six  divisions,  designated, 
respectively,  as  A,  B,  C,  D,  E,  and  F.  This  classification  pur-^ 
ported  to  be,  and  was,  solely  upon  the  basis  of  occupations^ 
the  least  hazardous  occupations  being  placed  in  division  A, 
the  extra-hazardous  occupations  in  division  F,  and  other 
occupations  in  one  or  another  of  the  intermediate  divisions^ 
It  was  provided  in  said  article  that  in  the  event  of  the  death 
by  accident  of  a  member  in  division  A,  a  sum  not  exceed- 
ing five  thousand  dollars  should  be  paid,  and  that  in  the 
event  of  such  death  of  a  member  of  division  E,  which  was 
det;ignated  therein  as  "hazardous,"  a  sum  not  exceeding  one 
thousand  dollars  should  be  paid.  Merchants  were  placed  in 
division  A,  and  hunters  in  division  E.  A  claim  is  also  made 
by  appellant,  that  subsequent  to  the  issuance  of  the  cer- 
tificate here  in  controversy,  and  prior  to  the  death  of  John 
Frohard,  a  change  was  made  in  its  by-laws,  whereby  the 
amount  to  be  paid  to  a  beneficiary  in  case  of  the  death  by  ac- 
cident of  a  member  in  division  E  was  reduced  from  one  thou- 
sand to  five  hundred  dollars. 

The  certificate  or  policy  of  insurance  which  was  issued  to 
John  Frohard  provided,  among  other  things,  as  follows: 
**  That  John  Frohard,  by  occupation,  profession,  or  employ- 
ment a  merchant,  residing  at  Sparta,  state  of  Illinois,  is 
accepted  as  a  member  in  division  A  of  said  association,, 
subject  to  all  the  requirements  and  entitled  to  all  the 
benefits  thereof,  as  provided  in  the  by-laws;  and  that  said 
member,  in  case  of  death  occurring  through  external,  violent,, 
and  accidental  injuries,  is  entitled  to  participate  in  the 
mortuary  or  relief  fund  of  the  association,  not  to  exceed  the 
amount  of  five  thousand  dollars,  which  sum,  or  such  a  part 
thereof  as  may  be  collected  for  that  purpose  by  the  payment 
of  one  regular  assessment  of  two  dollars  ($2)  for  each  mem- 
ber of  the  association  liable  at  the  date  of  the  accident,  shall,, 
»within  sixty  (60)  days  after  sufficient  proofs  have  been 
received,  be  paid  to  his  wife,  Minna,  if  surviving It  is 
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expressly  stipulated  and  agreed  that  in  the  event  of  the 
member  being  either  fatally  injured  or  otherwise  disabled 
while  engaged,  temporarily  or  otherwise,  in  any  act  or  occu- 
pation classed  as  more  hazardous  than  the  one  in  which  he 
is  accepted,  according  to  the  classification  given  by  the  rate» 
and  by-laws  of  this  association  (or,  if  not  specially  men- 
.  tioned,  approximating  thereto),  then  an  amount  shall  be  paid 
equal  to  the  rate  of  the  occupation  in  which  the  member  is 
engaged  when  receiving  the  injury,  and  such  amount  shall 

be  payment  in  full  upon  the  part  of  the  association It 

is  expressly  stipulated  and  agreed  that  this  certificate  i& 
issued  and  accepted  subject  to  all  the  provisions,  conditions,, 
limitations,  and  exceptions  herein  contained  or  referred  to." 

The  principal  contention  of  appellant  is,  that  the  deceased 
was  killed  while  engaged  temporarily  in  an  act  or  occupa- 
tion classed  as  more  hazardous  than  the  one  in  which  he  was- 
accepted,  and  that  appellee  is  therefore  entitled  to  recover 
only  the  amount  provided  for  such  hazardous  risk  and  occu- 
pation. The  contention  of  appellee  is,  that  there  was  na 
change  of  occupation,  within  the  meaning  of  the  by-laws  and 
certificate  of  insurance.  The  deceased  was  a  hardware  mer- 
chant. He  did  not  follow  the  occupation  of  a  hunter  for  hire 
or  profit.  He  was  killed  while  engaged  in  the  act  of  hunting: 
as  a  recreation,  and  it  does  not  appear  that  he  had  hunted 
with  a  gun  on  any  occasion  since  the  issuance  of  the  policy,, 
other  than  that  upon  which  the  accident  occurred. 

In  our  examination  of  the  provisions  of  the  by-laws  and 
contract  of  insurance,  we  will  first  ascertain  the  proper  con- 
etruction  to  be  placed  upon  the  former. 

The  language  of  section  2,  as  we  have  heretofore  seen,  is: 
**  Any  member  receiving  an  injury  while  engaged,  temporarily- 
or  otherwise,  in  an  occupation  more  hazardous  than  the  one- 
in  which  he  was  engaged  when  issued,"  etc.  Occupation  m 
defined  by  lexicographers  to  mean,  "that  which  occupies  or 
engages  the  time  or  attention;  the  principal  business  of  one's 
life;  vocation;  employment;  calling;  trade."  The  classifi- 
cation of  hazards  in  article  14  of  the  by-laws  is  made  upon 
the  basis  of  occupations.  Merchants,  and  those  following 
other  vocations,  are  placed  in  division  A;  grain-measurers- 
and  others,  in  division  B;  paper-hangers  and  others,  in  divis- 
ion C;  teamsters  and  others,  in  division  D;  and  boatmerv 
and  others,  in  division  E.  The  by-laws  in  question  must 
receive  a  reasonable  construction.     It  would  be  unreasonable 
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and  absurd  to  hold  that  the  merchant  who  at  one  time  meas- 
ured a  few  bushels  of  grain,  at  another  hung  a  few  rolls  of 
^all-paper  upon  his  own  premises,  at  another  drove  a  team 
of  horses  in  a  carriage  or  wagon,  and  at  still  another  rowed  a 
fikiflf  for  exercise  or  recreation,  became,  within  the  true  intent 
and  meaning  of  these  by-laws,  at  these  several  times,  a  grain- 
measurer,  a  paper-hanger,  a  teamster,  and  a  boatman,  respect- 
ively. The  word  "  occupation,"  as  found  in  these  by-laws, 
must  be  held  to  have  reference  to  the  vocation,  profession, 
trade,  or  calling  which  the  assured  is  engaged  in  for  hire  or 
for  profit,  and  not  as  precluding  him  from  the  performance  of 
acts  and  duties  which  are  simply  incidents  connected  with  the 
daily  life  of  men  in  any  or  all  occupations,  or  from  engaging 
in  mere  acts  of  exercise,  diversion,  or  recreation.  This  view 
is  not  subversive  of  the  word  "temporarily,"  found  in  said 
section  2,  for  there  would  be  full  opportunity  for  giving  force 
•and  effect  to  it  in  the  event  a  professional  man,  merchant,  or 
person  in  some  other  calling  should  temporarily  abandon 
«uch  vocation,  and  for  purposes  of  profit,  or  as  a  means  of 
gaining  a  subsistence,  temporarily  employ  himself  in  some 
more  hazardous  occupation. 

This  construction  of  these  by-laws  seems  to  be  sustained  by 
the  authorities.  In  North  American  Life  and  Accident  Ins.  Co, 
T.  Burroughs,  69  Pa.  St.  43,  8  Am.  Rep.  212,  there  were  con- 
-ditions  in  respect  to  the  matter  of  a  change  of  occupation,  and 
the  deceased  was  insured  as  an  earthenware  manufacturer. 
He  received  a  fatal  injury  from  an  accident  which  happened 
while  he  was  assisting  in  hauling  hay  on  a  farm  while  he 
was  on  a  visit  to  his  grandfather,  and  it  was  held  there  was 
■no  change  of  occupation  or  business,  within  the  meaning  of 
the  policy  there  involved.  In  Stone^s  Adm'r  v.  United  States 
Casualty  Co.  34  N.  J.  L.  375,  the  language  of  the  condition 
was:  "  Policy-holders  insured  under  the  preferred  class  will 
not  be  entitled  to  recover  for  injuries  received  in  any  em- 
ployment or  by  any  exposure  either  more  hazardous  in  itself, 
or  classified  by  the  company  as  more  hazardous,  than  the 
occupations  named  in  the  preferred  class."  The  deceased  was 
insured  as  a  teacher,  but,  while  overlooking  the  construction 
of  a  building  he  was  having  erected,  fell  from  a  second  story, 
and  was  killed;  and  it  was  held  the  language  of  the  condition 
had  respect  to  employments,  and  not  to  individual  acts.  See 
also  Miller  v.  Travelers  Ins.  Co.,  89  Minn.  548. 

It  is  urged,  however,  that  the  contract  of  insurance  con- 
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tains  the  words  "in  any  act  or  occupation,"  instead  of 
the  mere  words  "in  another  occupation,"  found  in  the 
by-laws,  and  that  the  words  "while  engaged,  temporarily  or 
otherwise,  in  an  act "  cannot  be  ignored,  but  that  they  have 
a  definite  and  clear  meaning,  and  must  be  given  legal  force 
and  effect.  It  is  to  be  noted  that  the  words*  used  in  the  con- 
tract are  words  selected  and  used  by  the  corporation  itself,. 
and  are  therefore  to  be  interpreted  most  strongly  against  it, 
or  that,  at  all  events,  they  are  to  be  construed,  according  to 
their  common  and  literal  meaning,  in  favor  of  the  insured. 

The  provision  of  the  policy  upon  which  is  based  the  claim 
that  the  demand  of  appellee  is  reduced  from  one  under  divis- 
ion A  to  one  under  division  E  is  not  simply  that  if  the  de- 
ceased was  fatally  injured  "while  engaged,  temporarily  or 
otherwise,  in  any  act  or  occupation  more  hazardous  than 
the  one  in  which  he  was  accepted,"  but  contains  the  further 
requirement,  that  the  "  act  or  occupation  "  that  will  be  effect- 
ive to  work  such  reduction  must  be  one  that  is  "classed  as 
more  hazardous,  ....  according  to  the  classification  given 
by  the  rates  and  by-laws  of  the  association."  These  words 
last  quoted  are  words  of  limitation,  pertaining  to  and  quali- 
fying the  terms  "  any  act"  and  "  occupation,"  as  used  in  the 
contract.  We  have  already  seen  that  the  classification  of 
hazards  made  in  the  by-laws  is  predicated  only  upon  occupa- 
tions. There  is  not,  in  the  by-laws  or  in  the  record,  any  classi- 
fication of  hazards  in  respect  to  acts;  in  other  words,  there  is 
no  act  which  is  classified  as  more  or  less  hazardous  than  an- 
other, and  no  act  which  is  classed  as  more  hazardous  than 
the  occupation  designated  in  the  certificate  of  insurance 
issued  to  the  deceased.  The  case,  then,  does  not  stand  other- 
wise than  it  would  if  the  word  "  act"  were  not  found  in  the 
contract.  The  courts  below  properly  held  that  the  claim  of 
appellee  was  under  division  A,  and  was  for  five  thousand 
dollars. 

The  further  point  is  made  that  the  court  erred  in  decreeing 
that  appellant  audits  proper  officers  immediately  levy  one 
regular  assessment  of  two  dollars  upon  each  member  of  the 
association  liable  to  contribute  at  the  date  of  the  death  of  the 
deceased,  to  wit,  January  26,  1887,  and  that  upon  collection 
of  such  assessment,  appellant  and  its  proper  officers  pay  the 
amount  realized  thereon  to  appellee,  and  in  case  the  amount 
realized  from  such  assessment  shall  not  be  sufficient  to  pay 
the  full  sura  of  five  thousand  dollars,  that  the  association  and» 
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its  proper  officers  pay  the  difference  between  the  said  sura  of 
five  thousand  dollars  and  the  amount  so  realized  from  such 
assessment,  to  appellee.  In  the  event  of  the  death  of  a  mem- 
ber from  a  bodily  injury  for  which  a  liability  is  imposed  upon 
the  corporation,  section  1  of  article  11  of  its  by-laws  provides: 
"  The  secretary  shall  make  assessment  of  two  dollars  upon 
a.11  the  members  belonging;  at  the  time  of  happening  of  said 
injury,  provided  the  amount  in  the  treasury  is  not  sufficient 
to  pay  said  claim;  and  such  amount  so  collected,  less  ten  per 
•cent  for  expenses,  shall  be  paid  to  the  beneficiary  when  col- 
lected, and  shall  be  payment  in  full  upon  the  part  of  the 
association,  not  to  exceed  the  amount  of  the  grade  in  which 
injury  was  received. 

The  language  of  this  by-law  is  awkward  and  ambiguous, 
and  we  must  seek  to  give  it  a  sensible  and  reasonable  con- 
struction. As  we  understand  it,  the  amount  fixed  for  the 
grade  or  division  in  which  the  deceased  member  was  at  the 
time  of  the  fatal  injury  is  the  amount  due  the  beneficiary, 
and  this  is  payable,  primarily,  out  of  moneys  "  in  the  treas- 
ury." and  if  the  amount  in  the  treasury  is  not  sufficient  to 
pay  the  full  amount  of  the  claim,  then  an  assessment  of  two 
dollars  upon  each  member  liable  is  to  be  made  and  collected. 
If  the  amount  so  collected  is  sufficient  to  pay  both  the  ex- 
penses of  assessment  and  collection  and  the  amount  of 
the  claim,  then  the  beneficiary  is  to  be  paid  that  amount  in 
full;  but  in  the  event  the  sum  realized  from  the  assessment  is 
insufficient  to  pay  both  the  claim  and  expenses,  then  ten  per 
cent  of  the  amount  collected  is  to  be  retained  by  the  corpora- 
tion for  expenses,  and  the  residue,  not  to  exceed  the  amount 
of  the  claim,  is  to  be  paid  to  the  beneficiary,  and  is  to  be  re- 
garded as  payment  in  full  upon  the  part  of  the  association. 

Among  the  allegations  in  the  bill  of  complaint  of  appellee 
were  these,  to  wit:  "  The  amount  in  the  treasury  of  said  asso- 
ciation was  not  sufficient  to  pay  the  claim  of  your  oratrix"; 
and  "at  the  time  of  the  death  of  said  deceased,  the  member- 
ship of  the  said  association  liable  to  contribute  to  the  pay- 
ment due  on  account  of  the  death  of  said  deceased  was  more 
than  sufficient  to  make  up  the  full  amount  of  five  thousand 
dollars,  by  the  payment  of  one  regular  assessment  of  two  dol- 
lars from  each  member  of  the  association  liable  at  the  date 
of  the  accident."  These  allegations  were  not  denied  in  the 
answer  of  appellant,  nor  was  any  claim  made  therein  that  an 
assessment  made  in  accordance  with  the  provisions  of  the 
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-certificate  and  by-laws  would  not  have  produced  an  amount 
of  money  sufficient  to  have  paid  in  full  both  the  claim  of 
appellee  and  the  expenses  of  the  assessment  and  collection, 
nor  was  any  showing  whatever  made  therein,  or  by  its  evi- 
dence, in  respect  to  the  amount  that  could  be  collected  from 
the  members  liable  at  the  date  of  the  death.  Appellant 
merely  tendered  to  appellee  five  hundred  dollars  as  pay- 
ment in  full  of  her  demand,  and  wrongfully  insisted  that 
was  all  she  was  entitled  to  receive  under  the  certificate  of  in- 
surance. 

The  undertaking  in  the  certificate  was  to  pay  five  thousand 
dollars,  unless  an  assessment  would  not  realize  that  amount; 
and  at  the  hearing  it  was  admitted  by  appellant  that  at  the 
date  of  the  death  of  the  deceased  there  was  not  in  the  treas- 
ury of  the  association  sufficient  money  to  pay  that  amount 
to  appellee,  and  also  that  at  that  date  the  number  of  mem- 
bers liable  to  contribute  was  more  than  sufficient  to  make  up 
the  full  amount  by  the  payment  of  one  regular  assessment  on 
each  member  of  the  association  liable  to  contribute,  if  the 
members  liable  would  all  pay  said  assessment.  The  num- 
ber, names,  and  localities  of  the  members  of  the  association, 
and  their  willingness  and  ability  to  pay  assessments,  were 
matters  peculiarly  within  the  knowledge  of  the  corporation, 
and  in  respect  to  which  appellee  was  necessarily  unadvised, 
and  the  corporation  alone  had  charge  of  the  assessments,  and 
knowledge  what  the  expense  of  making  and  collecting  an 
assessment  would  be,  and  it,  better  than  any  one  else,  had 
knowledge  what  amount  of  money  an  assessment  of  two 
dollars  on  each  of  its  members  would  produce.  If  there 
were  facts  known  to  appellant  which  indicated  a  probability 
that  if  an  assessment  had  been  made  as  provided  for  in  the 
contract  and  by-laws  all  the  members  liable  to  contribute 
would  not  have  paid  said  assessment,  then  it  should  have 
alleged  such  facts  in  its  answer,  and  established  them  by  its 
evidence.  If  the  circumstances  were  such  that  an  assess- 
ment would  not  have  realized  a  sufficient  amount  to  satisfy 
the  claim  of  appellee  in  full,  it  was  a  matter  of  defense  that 
should  have  been  set  up  by  appellant  in  its  pleadings,  and 
proven  at  the  hearing.  It  not  having  done  so,  the  averments 
in  the  bill  which  were  not  denied  in  the  answer,  and  the  ad- 
missions of  appellant  introduced  in  evidence  at  the  hearing, 
raised  a  presumption  as  against  it,  it  having  wrongfully  re- 
fused to  make  an  assessment  in  conformity  with  its  contract 
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and  duty,  that  had  su(h  assessment  been  made,  enough  money 
would  have  been  collected  thereon  to  have  paid  in  full  the 
claim  of  appellee. 

The  views  we  have  expressed  on  this  branch  of  the  case 
seem  to  be  in  substantial  conformity  with  those  held  by  other 
courts:  Elkhart  etc.  Ass'n  v.  Houghton,  103  Ind.  286;  53  Am. 
Rep.  514;  Kansas  Protective  Union  v.  Whitt,  36  Kan.  760;  59^ 
Am.  Rep.  607;  Kansas  Protective  Union  v.  Gardner,  41  Kan. 
397;  Bentz  v.  Northwestern  Aid  Ass'n,  40  Minn.  202;  O'Brien 
V.  Home  Benefit  Society,  46  Hun,  426;  4  N.  Y.  Supp.  275. 

We  may  assume,  then,  that  if  the  assessment  had  beei> 
made  for  the  benefit  of  appellee  at  the  time  it  should  have 
been  made  by  the  officers  of  the  association,  in  the  early  part 
of  the  year  1887,  it  would  have  produced  five  thousand  dol- 
lars,—  the  full  amount  of  her  demand.  It  is  at  least  prob- 
able that  by  reason  of  appellant's  wrongful  delay  in  making 
the  assessment,  the  number  of  members  who  were  at  that 
time  liable  to  contribute  for  the  payment  of  her  claim  has 
materially  decreased,  and  that  the  fund  realized  by  an 
assessment  made  at  a  much  later  date  will  be  insuflBcient 
to  pay  her  in  full.  The  loss,  if  any,  occasioned  by  the  delay 
would  not  be  owing  to  any  fault  of  appellee,  but  would  be 
directly  traceable  to  the  wrongful  conduct  of  appellant.  It 
was  but  equitable  and  just,  therefore,  that  the  decree  entered 
in  the  cause  required  that  in  the  event  of  a  deficiency  in  the 
amount  realized  from  the  assessment  made  in  conformity 
with  the  decree,  appellant  should  pay  to  appellee  the  dif- 
ference between  five  thousand  dollars  and  the  amount  real- 
ized. 

We  find  no  manifest  error  in  the  record,  and  the  judgment 
of  the  appellate  court  is  affirmed. 

ACXJIDENT  iNgTTRANCB — CHANOB  01  OOCUPATIOK  OF  THB  InSURBB.  —  A, 
banker  who  was  killed  while  attempting  to  get  on  a  moving  train  did  not 
meet  his  death  "  in  any  occupation  or  exposure  classed  by  the  company  a» 
more  hazardous  than  that  here  given,"  within  the  meaning  of  such  clause, 
as  inserted  in  a  policy  of  accident  insurance:  Miller  v.  Travekrt  Ins.  Co., 
39  Minn., 548.  For  the  meaning  of  the  term,  "changing  his  occupation," 
as  used  in  policies  of  accident  insurance,  see  note  to  lfo}ih  American  L.  dr 
A.  In».  Co.  V.  Burroughs,  8  Am.  Rep.  218. 

Mutual  Beneftt  Societiks — Assessments — Rights  of  a  BBNEnciAar. 

The  designated  beneficiary  of  a  member  of  a  mutual  benefit  associatioo. 

has,  upon  the  death  of  such  member,  an  interest,  fixed  and  certain,  in  the- 
bounty  of  his  donor,  and  he  may  compel  the  association  to  levy  an  assess* 
meat  for  its  payment:  Utuon  MtU,  Aaa'n  y.  Montgomery,  70  Mich.  587;  14 
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Am.  St.  Rep.  519.  The  association  refusing  or  failing  to  levy  snch  an 
assessment,  the  beneficiary  may  sne  for  damages  for  the  breach  of  the  con- 
tract: Barrow  v.  Family  Fund  Society,  116  N.  Y.  537;  15  Am.  St.  Rep.  430, 
and  note.  Suing  upon  a  policy  issued  by  a  mutual  accident  association 
doing  business  upon  the  assessment  plin,  which  policy  makes  the  insured 
a  full-rate  member,  and  provides  that  the  sura  mentioned  shall  be  paid  by 
an  assessment  made  according  to  the  provisions  of  the  by-laws,  and  that 
the  association  will  pay  the  amount  realized  from  one  assessment  upon  all 
the  members  at  the  time  of  the  accident,  not  exceeding  the  sum  of  five 
thousand  dollars,  the  complainant  must  allege  that  an  assessment  was  made 
and  collected,  the  amount  thereof,  and  that  payment  was  demanded  and 
refused:  Deardorfv.  Ouaranty  MtU.  Ace.  A88\  89  Cal.  699. 


Wylie  v,  Elwood. 

[134  Illinois,  281.] 

Nuisance  —  Evidenck.  —  In  an  action  to  recover  damages  for  an  alleged 
nuisance,  owners  and  occupants  of  property  in  the  same  neighborhood 
may  be  permitted  to  testify  that  they  were  annoyed  and  injured  by  the 
same  nuisance.  Such  evidence  is  admissible,  both  to  show  the  extent 
and  character  of  the  injury  sustained  by  the  plaintiff,  and  that  the  busi« 
ness  objected  to  as  a  nuisance  was  capable  of  inflicting  the  injury  com- 
plained of. 

Nuisance,  —  One  Who  Sustains,  by  Reason  of  a  Public  Nuisance,  a 
Sfecial  Damage  Different  from  that  which  is  common  to  all  may 
maintain  an  action  for  such  damage,  though  there  are  many  other  per- 
sons injured  to  the  same  extent  as  himself. 

Nuisance.  —  A  Nuisance  mat  be  Both  Public  and  Private  at  the 
Same  Time.  Therefore,  though  the  maintenance  of  a  coal-shed  and 
the  operating  of  machinery  therein  may  injuriously  affect  the  occupants 
of  many  houses  and  stores,  and  constitute  a  public  nuisance,  yet  an  action 
may  be  maintained  by  a  private  person  for  damages  resulting  to  him 
from  coal-dust  falling  upon  the  furniture,  food,  and  clothing  in  his 
house,  and  the  noise  of  the  machinery,  deafening  him  in  his  dwelling 
and  disturbing  the  rest  and  quiet  of  his  home,  though  numerous  other 
persons  suffer  similar  injuries  and  annoyances  from  the  same  cause. 

Nuisance.  — Right  to  Maintain  a  Nuisance  by  a  Railway  Corpora- 
tion so  as  to  injure  and  annoy  the  occupants  of  adjoining  land  will  not 
be  implied  from  the  grant  to  such  railway  of  the  land  on  which  such 
nuisance  is  constructed  and  operated,  when,  under  the  constitution  and 
laws  in  force  when  the  grant  weis  made,  there  could  not  be  allowed  in 
condemnation  proceedings  any  damages  for  lands  not  taken.  A  simple 
grant  of  land  to  a  railway  will  not  be  presumed  to  have  been  intended 
to  have  any  greater  effect  than  a  condemnation  judgment.  Hence  if 
the  grantor  retains  lands  adjacent  to  those  granted,  he  or  his  successor 
in  interest  has  the  same  right  to  recover  for  the  use  of  the  lands 
granted  injurious  to  the  lands  retained,  as  if  no  grant  had  been  made  to 
the  railway  and  its  rights  were  based  upon  condemnation  proceedings. 
Nuisance  Created  by  a  Railway  Corporation.  — A  railway  corpora- 
tion cannot,  many  years  after  the  construction  of  its  road,  erect  a 
▲x.  St.  Rkf..  Vol.  XXIII.  -43 
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coal-shecl,  with  macliinery  worked  by  steam-power,  and  located  in  the 
heart  of  a  city,  and  so  operated  as  to  make  a  grinding,  gratmg  noise  and 
scatter  dust  and  dirt  and  destroy  the  comfort  and  injure  the  health  of 
the  occupants  of  adjoining  property. 
NnsANCB.  —  A  Bdsiness  Which  is  not  a  Nuisance  per  Se  mat  bkcome 
Such  by  Reason  of  the  Particular  Locality  in  which  it  is  situated, 
as  where  a  coal-shed  is  located  in  the  heart  of  a  city,  in  the  midst  of 
stores  and  dwellings,  and  so  operated  as  to  make  grating  and  grinding 
noises  and  to  scatter  dust  and  dirt,  to  the  injury  and  discomfort  of  the 
occupants  of  adjoining  property. 

Haley  and  O^Donnell,  for  the  appellants. 

Benjamin  Olin  and  G.  W.  Brown,  for  the  appellee. 

Magruder,  J.  This  is  an  action  on  the  case,  brought  in 
the  circuit  court  of  Will  County,  by  the  appellee,  Elwood, 
against  the  appellants,  Wylie  and  Sutherland,  and  also 
against  the  Michigan  Central  Railroad  Company  and  the 
Joliet  and  Northern  Indiana  Railroad  Company,  to  recover 
damages  sustained  by  the  plaintifiF  below  during  the  month 
from  June  4  to  July  5,  1888,  in  the  use,  occupation,  and  en- 
joyment of  his  dwelling-house,  caused  by  the  erection  and 
operation  by  the  appellants  of  a  large  coal-shed  adjoining 
said  dwelling-house  in  the  city  of  Joliet,  and  the  handling 
therein  of  large  quantities  of  coal  by  means  of  machinery 
driven  by  steam-power,  whereby  intolerable  noises  were  pro- 
duced, and  great  quantities  of  coal-dust  and  dirt  were  cast 
upon  and  into  said  bouse,  which  dust  and  dirt  continually 
settled  down  in  large  quantities  upon  the  furniture,  books^ 
food,  clothing,  and  other  things  in  the  house,  to  the  great  an- 
noyance of  the  plaintiff,  and  so  as  to  be  destructive  of  the 
comfort  and  health  of  himself  and  his  family,  and  cause  ma- 
terial injury  to  his  possession,  use,  and  enjoyment  of  his 
home.  Under  the  instructions  of  the  court,  the. jury,  upon 
the  trial  below,  found  the  two  railroad  companies  not  guilty, 
and  returned  a  verdict  of  guilty  against  the  other  defendants, 
the  two  appellants  here.  Judgment  was  entered  upon  the 
verdict.  The  appellate  court  has  affirmed  the  judgment,  and 
the  case  comes  here  by  reason  of  a  certificate  of  importance 
granted  by  that  court. 

The  dwelling-house  and  the  coal-shed  are  both  located  upon 
the  south  half  of  block  17,  in  Bowen's  addition  to  Joliet.  The 
south  half  of  this  block  lies  between  Jefferson  Street,  on  the 
north,  and  Washington  Street,  on  the  south,  and  between 
Michigan  Street,  on  the  west,  and  Eastern  Avenue,  on  the 
east.     On  July  3,  1854,  Joel  A.  Matteson  and  wife  executed  a 
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deed  conveying  to  the  Joliet  and  Northern  Indiana  "Railroad 
Company  the  south  part  of  the  south  half  of  the  block  lying 
between  Michigan  Street  and  Eastern  Avenue,  fronting  south 
on  Washington  Street,  and  having  a  width  or  depth  of  130 
feet.  It  is  claimed  that  this  strip,  130  feet  wide,  was  leased 
by  the  Joliet  and  Northern  Indiana  Railroad  Company  to 
the  Michigan  Central  Railroad  Company,  though  no  such 
lease  was  produced  in  evidence.  On  May  2,  1887,  the  Michi- 
gan Central  Railroad  Company  leased  the  strip  to  the  appel- 
lant J.  S.  Wylie,  of  Davenport,  Iowa,  for  three  years,  at  a 
nominal  rental  of  one  dollar  per  year,  for  the  storage  and  sale 
■of  coal,  the  lessor  reserving  the  right  to  terminate  the  lease 
if  the  business  should  not  be  conducted  to  the  satisfaction  of 
the  company,  or  the  latter  should  desire  the  property  for  its 
own  use.  The  coal-shed  in  question  was  erected  upon  this 
strip  early  in  the  summer  of  1888,  by  Wylie,  whose  superin- 
tendent or  manager  is  the  appellant  Sutherland. 

On  July  4,  1854,  Joel  A.  Matteson  and  wife  also  executed  a 
•deed  conveying  to  N.  D.  Elwood,  the  father  of  the  appellee, 
the  undivided  half  of  that  part  of  block  17  lying  between  the 
south  line  of  Jefferson  Street  and  the  north  line  of  the  strip 
«old  on  the  day  before  to  the  Joliet  and  Northern  Indiana 
Railroad  Company,  said  strip  having  a  depth  or  width  of 
about  145  feet,  and  extending  from  Michigan  Street  to  East- 
ern Avenue.  Appellee  acquired  his  title  as  devisee  under  his 
father's  will,  and  by  deed  from  his  father's  executor.  His 
house  is  located  upon  the  strip  so  sold  to  his  father,  and 
fronts  upon  Jefferson  Street.  The  south  line  of  his  lot  adjoins 
tlie  north  line  of  the  lot  on  which  the  coal-shed  stands,  and 
water  from  the  eaves  of  the  latter  falls  upon  the  lot.  He 
built  his  house,  and  improved  the  grounds  around  it,  and 
occupied  it  as  a  home,  many  years  before  the  coal-shed  was 
erected. 

The  coal-shed  is  about  610  feet  long,  28  feet  high,  and  from 
54  to  56  feet  wide,  built  of  lumber,  with  a  stone  foundation, 
and  a  roof  covered  with  tarred  paper.  It  is  open  at  the 
west  end  and  on  the  south  side,  and  has  an  open  space  on  the 
north  side  between  the  siding  and  roof,  so  that  the  coal-dust 
escapes  upon  the  adjoining  premises.  Cars  are  switched  from 
the  railroad  tracks  into  the  shed  upon  a  raised  platform.  The 
coal  is  thrown  into  an  iron  hopper  by  means  of  an  iron  scraper 
operated  by  steam-power,  and  is  then  received  into  an  iron 
conveyer  run  by  steam,  and  lifted  from  20  to  28  feet  high,  and 
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emptied  into  a  chute  or  trough  plated  with  iron,  and  convyed. 
through  the  same,  and  dumped  upon  the  floor  through  open- 
ings in  the  chute.  The  shed  will  store  24,000  tons  of  coal. 
In  June,  1888,  from  15  to  23  car-loads  of  coal  per  day  were 
delivered  into  it,  each  car-load  holding  from  12  to  20  tons;, 
about  23  cars  would  be  unloaded  in  one  day.  This  pro- 
cess of  lifting,  conveying,  and  dumping  the  coal  by  means- 
of  machinery  from  the  top  of  the  shed  to  the  floor  below,  in. 
large  masses,  causes  the  coal  to  break  and  grind  upon  com- 
ing in  contact  with  the  iron  conveyer,  etc.,  and  produces  not 
only  deafening  noises,  but  clouds  of  coal-dust. 

The  evidence  tends  to  show  that  the  locality  in  question  i» 
in  a  thickly  settled  portion  of  the  city,  and  that  tbere  are 
many  houses  and  stores  near  plaintiff's  residence  on  Jeffersor*> 
Street,  and  also  south  of  Washington  Street,  and  east  and  west 
of  the  other  streets  above  named.  Many  of  the  owners  and  oc- 
cupants of  these  houses  and  stores  were  put  upon  the  witness- 
stand,  and  swore  that  they  also  were  annoyed  and  injured  by 
the  noises  and  coal-dust  in  question,  in  the  use  and  enjoyment- 
of  their  respective  properties.  In  Cooper  v.  Randall,  59  111. 
317,  we  held  that  such  testimony  was  admissible  to  show  the 
extent  and  character  of  the  injury  sustained  by  the  plaintiff^ 
and  as  tending  to  prove  that  the  nuisance  objected  to  was 
capable  of  inflicting  the  injury  complained  of. 

It  is  urged,  however,  by  the  appellants  that  by  the  tes- 
timony thus  admitted  the  nuisance  was  shown  to  have  been  a 
public  one,  and  that  a  private  action  will  not  lie  for  injuries 
suffered  from  a  public  nuisance.  Counsel  for  appellants  thus 
state  their  position:  "  The  annoyance  complained  of  by  the 
plaintiff  is  only  such  as  he  in  common  with  the  public  is  sub- 
jected to,  and  therefore  he  cannot  have  a  private  action  ta 
redress  his  supposed  injury." 

Undoubtedly  the  general  rule  is,  that  public  or  common 
nuisances,  which  are  defined  by  Blackstone  to  be  those  "  which 
affect  the  public  and  are  an  annoyance  to  all  the  king's  sub- 
jects," can  only  be  proceeded  against  by  indictment,  but  it  is 
also  a  well-established  rule,  that  where  a  person  sustains,  by 
reason  of  a  public  nuisance,  a  special  damage  different  from, 
that  which  is  common  to  all,  he  is  not  precluded  from  main-^ 
taining  his  action  for  such  damage:  Wood  on  Nuisances,  sees. 
618,  653. 

The  doctrine  that  special  damage  must  be  shown,  in  order 
to  justify  a  private  action  for  injury  growing  out  of  a  publia 
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ciuisance,  had  its  origin  in  the  consideration  of  nuisances  grow- 
ing out  of  obstructions  to  highways  and  navigable  streams. 
For  instance,  if  a  man  dug  a  ditch  across  a  public  highway, 
the  traveler  would  have  no  action  for  the  inconvenience  which 
he  suffered  from  the  interruption  in  common  with  the  rest  of 
the  public;  but  if  his  horse  fell  into  the  ditch,  and  was  killed, 
he  would  thereby  suffer  a  special  damage  not  common  to 
others. 

The  strictness  of  the  original  rule  has  been  greatly  modi- 
fied since  the  days  of  Lord  Coke.  Recovery  may  be  had  for 
damages  which  are  consequential  as  well  as  direct:  Wood  on 
Nuisances,  sees.  620,  621.  An  individual  who  receives  actual 
-damage  from  a  nuisance  may  maintain  a  private  suit  for  his 
own  injury,  although  there  may  be  many  others  in  the  same 
^situation:  Lansing  v.  Smith,  4  Wend.  10;  21  Am.  Dec.  89. 
The  doctrine  now  is,  that  a  nuisance  may  be  at  the  same  time 
both  public  and  private.  The  use  of  a  steam-engine  in  a 
crowded  street  may  be  a  public  nuisance,  but  in  a  case  where 
the  smoke  from  it  also  injured  the  goods  in  a  man's  shop,  and 
made  his  dwelling  uncomfortable,  it  was  held  to  be  such  a 
private  nuisance  as  would  give  him  a  right  of  action:  Wood 
on  Nuisances,  sec.  649.  In  Francis  v.  Schoellkopf,  53  N.  Y. 
152,  it  was  held  that,  although  the  stench  from  a  tannery  in- 
jured a  large  number  of  houses,  yet  the  plaintiff,  whose  dwell- 
ing was  made  uncomfortable  and  almost  uninhabitable,  was 
entitled  to  sue  for  her  particular  injury. 

In  the  case  at  bar,  if  the  coal-dust  falls  upon  the  furniture, 
food,  and  clothing  in  appellee's  house,  he  suffers  a  special 
damage  to  his  own  property,  even  though  it  be  true  that  coal- 
dust  from  the  same  coal-shed  falls  upon  the  man  who  passes 
on  the  street  in  front  of  his  door,  or  upon  similar  articles  of 
property  in  his  neighbor's  house.  If  the  noise  of  the  grinding 
machinery  deafen  him  in  his  own  dwelling,  the  rest  and  quiet 
which  he  is  entitled  to  enjoy  in  his  home  are  disturbed,  and 
he  is  none  the  less  injured  because  the  home  of  his  neighbor 
is  rendered  unendurable  from  the  same  cause.  Injury  to  a 
vested  right  is  a  sufScient  special  damage  to  maintain  an  ac- 
tion against  the  promoter  of  a  public  offense:  Wood  on  Nui- 
sances, sec.  656.  As  was  said  in  Francis  v.  Schoellkopf,  53 
N.  Y.  152:  "It  is  no  defense  for  a  wrong-doer,  when  called 
upon  to  compensate  for  the  damages  sustained  from  his  wrong- 
ful act,  to  show  that  he,  by  the  same  act,  inflicted  a  like  in- 
jury upon  numerous  other  persons." 
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We  therefore  think  that  the  court  below  committed  no  error 
in  overruling  the  motion  of  the  defendants  to  exclude  the 
plaintiflf's  evidence,  inasmuch  as  the  plaintiflF  was  entitled  to 
maintain  his  action,  even  though  the  nuisance  in  question 
could  be  regarded  as  a  public  one. 

The  next  error  assigned  by  the  appellants  is  the  refusal  of" 
the  trial  court  to  give  certain  instructions,  which  stated  to  the 
jury,  in  substance,  that  the  Michigan  Central  Railroad  Com- 
pany would  have  had  the  right  to  erect  and  operate  the  ma- 
chinery in  the  coal-shed  upon  the  alleged  ground  that  such 
operation  was  a  lawful  railroad  use  of  the  right  of  way,  and- 
that  the  company  had  a  right  to  license  Wylie  to  do  what 
it  could  itself  thus  do;  that  the  original  owner  of  the  south 
half  of  block  17,  by  his  deed  to  the  lessor  of  the  Michigan 
Central  Railroad  Company,  received  a  consideration,  thereby, 
for  all  future  injury  to  the  portion  of  the  block  retained  by 
him  growing  out  of  such  lawful  railroad  use  of  the  part  so 
deeded  and  sold;  that  therefore  appellee,  holding  title  under 
such  original  owner,  is  without  redress  for  the  damages  occa- 
sioned by  such  use.  We  are  of  the  opinion  that  there  was  no 
error  in  the  refusal  of  the  instructions  in  question,  for  the  rea- 
sons hereinafter  stated. 

The  charter  of  the  Joliet  and  Northern  Indiana  Railroad 
Company  has  not  been  introduced  in  evidence,  and  therefore 
it  does  not  appear  whether  or  not  that  company  had  any  au- 
thority to  lease  the  property  to  the  Michigan  Central  Railroad 
Company;  and  if  it  did  so  lease  it,  it  does  not  appear,  in  the 
absence  of  such  lease  and  of  the  charter  of  the  Michigan  Cen- 
tral Railroad  Company  from  the  record,  whether  or  not  the 
latter  company  was  authorized  to  make  the  lease  to  Wylie- 
Nor  does  it  appear,  from  either  of  the  deeds  above  referred  to^ 
or  otherwise,  that  the  land  on  which  the  shed  stands  was 
conveyed  to  the  Joliet  and  Northern  Indiana  Railroad  Com- 
pany, or  held  by  it  as  right  of  way.  But  we  will  treat  the 
case,  as  the  counsel  on  both  sides  seem  to  do,  as  though  the 
Michigan  Central  Railroad  Company  was  the  lessee  of  the 
Joliet  and  Northern  Indiana  Railroad  Company,  and  as  though 
the  coal-shed  stood  upon  the  railroad  right  of  way,  and  as 
though  the  appellants  were  authorized  to  use  the  shed  and 
the  machinery  in  it  for  the  same  purposes  for  which  their 
lessor  could  have  used  it. 

1.  The  deed  from  Matteson  to  the  Joliet  and  Northern  In* 
djana  Railroad  Company  did  not  recite  that  the  strip  therein. 
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described  was  conveyed  for  the  purpose  of  constructing  a  rail- 
road, or  for  any  purpose  connected  with  the  construction  or 
use  of  a  railroad,  or  for  any  purpose  connected  with  the  pres- 
ervation, occupation,  and  enjoyment  of  a  railroad.     It  was  a 
simple  conveyance  of  land  in  fee-simple,  without  any  refer- 
ence to  the  use  to  which  it  was  to  be  applied.     When  it  was 
made,  no  part  of  the  Joliet  and  Northern  Indiana  railroad 
had  been  built.     Moreover,  the  deed  was  executed  in  1854, 
while  the  constitution  of  1848  was  in  force.     Under  that  con- 
stitution,  compensation,  in  condemnation   proceedings,   was 
only  awarded  for  the  land  taken,  and  not  for  damages  to  the 
land  not  taken.     It  cannot  be  claimed  that  a  simple  deed  or 
grnnt  of  land  for  right  of  way  to  a  railroad  company  will  be 
presumed  to  have  any  greater  effect   than  a  condemnatV^n 
judgment.     It  is  said  that  as  condemnation  proceedings  are 
presumed  to  consider  and  include  all  damages  suffered,  so 
deeds  of  rights  of  way  are  presumed  to  include  all  damages 
arising  from  a  proper  construction  of  the  improvement.     But 
it  is  difficult  to  understand    how,  under  the  constitution  of 
1848,  where  the  owner  only  received,  as  the  result  of  the  con- 
demnation proceeding,  compensation  for  the  land  taken,  and 
not  damages  to  the  land  not  taken,  a  deed  of  land  to  a  rail- 
road company,  made  when  that  constitution  was  in  force,  can 
be  presumed  to  have  been  in  consideration  both  of  compensa- 
tion for  the  land  conveyed  and  of  future  damages  to  the  land 
not  conveyed,  in  the  absence  of  anything  on  the  face  of  the 
deed  to  show  that  the  land  was  conveyed  for  any  particular 
purpose,  or  that  the  parties  had  in  mind  any  damages  to  ac- 
crue to  other  land:  Chicago  etc.  Ky  Co.  v.  Smith,  111  111.  363; 
Chicago  etc.  R.  R.  Co.  v.  Loeh,  118  111.  203;  59  Am.  Rep.  341. 
The  position  of  appellants  is,  that  the  consideration  of  the 
deed  from  Matteson  to  the  Joliet  and  Northern  Indiana  Rail- 
road Company  included  not  only  the  value  of  the  strip  130 
feet  wide  thereby  conveyed,  but  also  all  damages  thereafter  to 
result  from  the  construction  and  operation  of  the  railroad  to 
the  strip  145  feet  wide,  deeded  the  next  day  to  N.  D.  Elwood. 
In  Chicago  etc.  R'y  Co.  v.  Smith,  111  111.  363,  we  said:  "A 
mere  conveyance  of  a  tract  of  land  might  not  give  to  the 
grantee  the  right  to  make  any  use  of  it  which  would  injuri- 
ously affect  any  other  land;   for  the  law  would   attach  the 
game  condition  as  in  general  exists  with  respect  to  the  hold- 
ing of  all  land,  — that  the  owner  shall  so  use  it  as  not  to  pro- 
duce injury  to  another;  but  in  the  case  before  us  there  is  the 
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grant  for  this  very  use  itself,  which  will  injuriously  affect 
other  land,  and  for  no  other  use." 

The  doctrine  announced  in  some  of  the  text-books  that 
where  land  has  been  acquired  for  railroad  purposes  by  deed 
or  grant,  as  well  as  by  condemnation,  all  damages  to  the  por- 
tion of  the  owner's  land  not  taken,  for  which  an  action  would 
lie  at  common  law,  are  presumed  to  have  been  considered  in 
fixing  the  price,  may  well  be  applied  to  such  a  deed  or  grant 
made  in  this  state  since  the  constitution  of  1870  went  into 
force.  That  instrument  provides  that  "private  property  shall 
not  be  taken,  or  damaged,  for  public  use  without  just  com- 
pensation." But  the  doctrine  can  certainly  have  no  reference 
to  a  simple  deed  made  before  the  adoption  of  the  constitution 
of  1870,  and  containing  no  statement  of  any  use  which  was  to 
be  made  of  the  land  conveyed.  It  is  to  be  noted  that  the 
point  here  discussed  is,  not  whether  there  was  any  remedy  for 
injury  to  the  land  not  taken  before  the  adoption  of  the  consti- 
tution of  1870,  but  whether  damages  for  such  injury  could  bo 
regarded  as  paid  for  by  the  price  named  in  such  a  deed,  con- 
veying the  land  taken,  as  the  deed  above  described.  We  think 
that  such  could  not  be  the  effect  of  the  deed. 

2.  In  any  case,  where  the  doctrine  contended  for  can  be  ap- 
plied, it  only  contemplates  that  the  grantor  or  those  holding 
under  him  shall  be  prevented  from  recovering  damages  for 
such  injuries  as  arise  from  the  proper  construction  of  the 
road,  and  such  as  necessarily  result  from  or  attend  upon  its 
ordinary  and  prudent  operation.  Railroads  are  a  public  ne- 
cessity and  a  public  benefit.  Many  inconveniences  and  an- 
noyances grow  out  of  their  operation  which  must  be  borne  by 
the  public.  The  passage  of  a  train  of  cars  upon  the  street 
of  a  city  or  town  is  necessarily  attended  with  noise,  with 
the  emission  of  smoke,  with  detention  at  the  crossings,  etc. 
No  recovery  can  be  had  for  injuries  suffered  from  such 
causes. 

But  a  railroad  company  has  the  power  to  do  certain  things, 
which  it  has  also  the  discretion  to  do  in  particular  ways  and 
at  particular  places.  It  needs  grounds  upon  which  it  may 
receive  and  discharge  its  freight  and  passengers.  It  may  use 
its  right  of  way  for  such  purposes.  Its  discharge  of  a  certain 
kind  of  freight  at  one  place  upon  its  right  of  way  may  work 
serious  injury  to  property  owners,  while  its  discharge  of  the 
same  at  another  place  thereon  may  not  produce  any  such  in- 
jury.   The  selection  of  a  locality  where  damages  are  infiictedy 
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in  preference  to  one  where  damages  will  not  be  inflicted,  can- 
not be  said  to  be  necessary  to  the  ordinary  and  prudent  opera- 
tion of  the  road. 

In  the  present  case,  the  company,  or  those  authorized  by  it, 
thirty-three  or  thirty-four  years  after  the  original  construc- 
tion of  the  road,  erected  this  coal-shed,  and  placed  in  it  a  new 
-contrivance,  worked  by  steam-power,  for  unloading  coal,  in 
the  heart  of  a  city,  in  a  locality  thickly  settled  and  sur- 
rounded by  residences  and  stores,  creating  thereby  grinding, 
grating  noises,  and  scattering  dust  and  dirt  that  destroy  the 
•comfort  and  injure  the  health  of  those  living  upon  the  ad- 
joining property.  Here  was  a  new  use  of  the  right  of  way, 
not  contemplated  at  the  time  of  the  original  grant,  not  re- 
sorted to  for  many  years  thereafter.  The  construction  of  the 
shed  in  1888  could  not  have  been  anticipated  by  appellee, 
who  built  his  house  in  1876,  and  began  to  occupy  it  in  1881. 

This  structure,  though  not  a  nuisance  per  se,  became  such 
by  reason  of  the  particular  locality  in  which  it  was  situated. 
It  is  as  much  the  duty  of  a  railroad  company  as  of  an  indi- 
vidual to  so  use  its  property  as  not  to  injure  others.  The 
question  whether  or  not  the  coal-shed  and  its  machinery  were 
located  in  a  proper  place  was  fairly  left  to  the  jury  by  the  in- 
structions of  the  court. 

In  Illinois  etc.  R.  R.  Co.  v.  Grahill,  50  111.  241,  where  a 
cattle-pen,  kept  by  the  railroad  company  near  the  premises  of 
the  plaintiff,  was  the  source  of  noxious  smells,  rendering  such 
premises  unwholesome  and  uninhabitable,  it  was  held  that 
such  indispensable  structures,  even  though  the  right  existed 
to  erect  them  in  the  heart  of  a  city,  ought  to  be  located  at 
such  a  distance  from  populous  neighborhoods  as  to  avoid  the 
injurious  results  produced  by  them. 

In  Cooper  v.  Randall,  59  111.  317,  which  was  an  action  for 
damages  to  plaintiff's  premises  arising  from  a  flouring-mill 
on  a  lot  near  such  premises,  which  threw  upon  them  chaff, 
dust,  dirt,  and  other  impurities,  the  following  instruction  was 
approved:  "A  flouring-mill  is  not  necessarily  a  nuisance, 
nor  unlawful  in  its  use,  management,  or  purpose.  A  man  has 
a  right  to  erect  a  mill  in  a  proper  place,  — to  run,  use  it,  etc., 
in  a  proper  manner;  ....  and  if  said  mill  is  in  a  proper 
place,  used  and  operated  in  a  proper  manner,  and  without 
material  injury  to  the  possession  or  reversionary  right  or  in- 
terest of  plaintiff,  jury  should  find  for  defendants."  "Mate- 
rial injury  "  was  there  defined  to  be  a  real,  and  not  imaginary 
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or  fanciful,  interference  with  the  reasonable  enjoyment  of  the- 
property. 

In  Whitney  v.  Bartholomew,  21  Conn.  213,  the  action  was 
for  damages  to  plaintiff's  property  by  reason  of  a  carriage 
factory  and  blacksmith-shop  occupied  by  defendant  on  his 
own  land  adjoining  the  lot  on  which  stood  the  plaintiff's 
dwelling-house.  It  was  shown  that  cinders,  ashes,  and  smoke 
from  the  chimneys  of  the  shop  were  thrown  upon  plaintiff's 
house,  land,  clothes,  etc.,  and  that  the  ashes,  etc.,  fell  into  her 
well,  etc.  Judgment  for  plaintiff  was  affirmed,  and  it  was 
there  held  that  the  factory  and  shop  were  not  nuisances  per 
se,  but  that  "  the  shop  was  erected  and  the  business  pursued 
in  an  improper  place  ";  that  some  things,  not  unlawful,  be- 
come so  "in  respect  to  the  time,  place,  or  manner  of  their 
performance";  that  defendant  was  bound  to  use  the  shop,, 
even  though  on  his  own  land,  so  as  not  to  injure  his  neigh- 
bor; "that,  of  trades  which  are  lawful,  some  may  be  nui- 
sances in  cities,  which  are  harmless  in  the  country." 

Shively  v.  Cedar  Rapids  etc.  Ry  Co.,  74  Iowa,  169,  7  Am. 
St.  Rep.  471,  was  an  action  against  a  railroad  company  to 
recover  damages,  wherein  it  appeared  that  the  company  built 
and  maintained  stock-yards  within  sixty  feet  of  plaintiff's 
lot  for  the  use  of  shippers  over  the  road,  and  that  there  were 
emitted  therefrom  foul  odors,  which  rendered  plaintiff 's  house 
almost  uninhabitable,  and  endangered  his  health,  etc.  It  was 
claimed  that  the  yards  were  necessary  to  the  operation  of  the 
road,  and  that  the  odors  could  not  be  prevented  even  where 
the  yards  were  properly  conducted.  Judgment  for  plaintiff 
was  sustained,  and  the  court  said:  "It  is  not  shown  that  they 
[the  odors]  are  unavoidable,  nor  does  it  appear  that  the  yards 
might  not  have  been  located  at  another  place  where  they 
would  have  met  the  necessities  of  the  road  and  its  patrons." 
It  was  also  left  to  the  jury,  by  the  instructions  in  this  case^ 
to  say  whether  this  particular  mode  of  handling  coal  and  un- 
loading it  from  cars  was  a  proper  mode  or  not.  If  unloading 
coal  in  this  shed  with  such  machinery  upon  the  company's 
right  of  way  was  a  part  of  the  necessary  operation  of  the  road, 
plaintiff  could  not  be  precluded  from  a  recovery  for  injuries- 
thereby  suffered,  unless  such  process  of  unloading  was  pru- 
dent, careful,  and  proper. 

We  perceive  no  error  in  the  record  which  would  justify  a 
reversal.  The  judgment  of  the  appellate  court  is  accordingly 
affirmed. 
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Nuisance  —  Pcblio  Nthsanck  Abated  at  Instance  of  Private  Party. 
—  A  private  citizen  can  only  abate  a  public  nuisance  when  it  becomes  an  ob- 
struction to  the  exercise  of  his  private  right:  Brown  v.  De  Groff,  50  N.  J.  L. 
409;  7  Am.  St.  Rep,  794,  and  note.  In  case  of  a  public  nuisance,  equity  will 
interfere  at  the  instance  of  a  private  individual  only  when  the  complainant 
suffers  some  private,  direct,  and  material  damage:  Van  Wagenen  v.  Cooney, 
45  M.  J.  Eq.  24;  Weison  v.  Washfmrn  etc.  Co.,  13  Allen,  95;  90  Am.  Dec.^ 
181,  and  note. 

Nuisance.  —  No  one  can  so  use  his  property  as  to  create  a  nuisance,  or 
have  property  which  is  a  nuisance  where  located:  State  v.  Yopp,  97  N.  C. 
477;  2  Am.  St.  Rep.  305;  Cahill  v.  Eastman,  18  Minn.  324;  10  Am.  Rep. 
184;  Nevins  v.  City  of  Peorta,  41  111.  502;  89  Am.  Dec.  392. 

Nuisance.  — A  lawful  business  may  be  so  carried  on  as  to  become  a  nui- 
Bance:  Nora'oss  v.  Thomas,  51  Me.  503;  81  Am.  Dec.  588;  Ross  v.  Butler^ 
19  N.  J.  Eq.  294;  97  Am.  Dec.  654;  BurdiU  v.  Swenson,  17  Tex.  489;  67  Am» 
Dec.  665. 

Nuisance.  —  Where  the  acts  of  a  railroad  company  amonnt  to  a  legal 
nuisance  to  the  occupants  of  dwelling-houses  adjacent  to  the  track  com- 
plained of,  it  cannot  justify  such  acts  on  the  ground  of  necessity  and  ad- 
verse user:  Pennsylvania  R.  R.  Co.  t.  Thompson,  45  N.  J.  Eq.  870. 
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Jury  Tbiai.  —  Refusal  o»  Instruction.  —  Where  a  trial  court  throws 
aside  all  instructions  asked  by  one  or  both  of  the  parties,  and  gives 
instructions  of  its  own,  the  latter  must  fairly  instruct  the  jury  on  all 
the  legal  questions  involved  in  the  case,  and  it  must  appear  that  no 
injury  was  suJBFered  by  the  losing  litigant  by  the  refusal  of  the  instruc- 
tions asked  by  him. 

Criminal  Pkoskcution. — Instructions  to  a  Jury  that  They  must  be 
Satisfied  from  the  Evidence  that  the  killing  was  done  under  an 
honest  belief  on  the  part  of  the  defendant  that  it  was  necessary  to  save 
himself  from  death  or  great  bodily  harm  is  erroneous,  if  the  accused  i» 
on  trial  for  murder  and  claims  that  the  killing  was  in  self-defense.  It 
is  siifficient  that  the  jury  believe,  from  evidence,  the  essential  facts  of 
his  defense,  and  they  may  so  believe  though  such  facts  are  not  shown 
to  their  satisfaction. 

Criminal  Pro.secution  —  Reasonable  Doubt.  —  The  court  should  not 
refuse  an  instruction  that  "  a  reasonable  doubt  is  one  which  arises  from 
a  careful  and  impartial  consideration  of  all  the  evidence,  and  which,  in 
the  graver  transactions  of  life,  would  cause  a  prudent  and  reasonable 
man  to  hesitate  and  pause," 

John  R.  Eden,  F.  M.  Wright,  and  M.  W.  Matthews,  for  th& 
plaintifiFin  error. 

George  Hunt,   attorney- general,    John   E.   Jennings,   8taie''» 
attorney,  and  Horace  S.  Clark,  for  the  people. 
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Maqruder,  J.  At  the  November  term.  1888,  of  the  circuit 
-court  of  Moultrie  County,  the  plaintiflF  in  error,  Frank  W. 
Wacaser,  and  one  Owen  M.  Babb,  were  indicted  for  the  mur- 
■der  of  John  B.  Cline,  in  said  county,  on  May  17,  1888.  A 
trial  was  had  at  the  April  term,  1889,  of  said  court,  which 
resulted  in  a  verdict  of  not  guilty  as  to  Babb,  and  a  disagree- 
ment of  the  jury  as  to  the  plaintiff  in  error.  Afterwards,  in 
June,  1889,  the  cause  was  removed  by  change  of  venue  to  the 
circuit  court  of  Champaign  County,  where  a  second  trial  was 
had,  in  November,  1889,  and  by  the  verdict  of  the  jury  the 
•defendant  was  found  guilty  of  manslaughter,  and  his  punish- 
ment fixed  at  twenty-five  years  in  the  penitentiary.  Judg- 
ment was  rendered  upon  the  verdict,  after  the  overruling  of 
motions  for  new  trial  and  in  arrest  of  judgment. 

In  the  neighborhood  where  the  farms  of  these  parties  were 
located,  the  public  road  runs  north  and  south;  Wacaser 
lived  on  the  east  side  of  the  road;  north  of  him,  and  on  the 
•west  side  of  the  road,  lived  Bryan,  a  brother-in-law  of  Cline, 
-while  still  farther  to  the  north  lived  Cline,  the  deceased. 
North  of  his  house,  and  in  the  northeast  corner  of  his  farm, 
Bryan  had  a  pasture  containing  ten  acres,  inclosed  by  a 
board  fence  on  the  north,  and  by  a  board  and  wire  fence  on 
the  west.  Wacaser  had  rented,  and  planted  in  corn,  some 
land  belonging  to  his  father,  and  lying  north  of  Bryan,  and 
he  also  owned  some  land  to  the  west  of  Bryan.  The 
land  of  Bryan  lying  west  of  his  pasture  had  been  recently 
j)lowed. 

Westward  from  the  public  road,  and  along  the  fence  on  the 
'north  side  of  Bryan's  pasture,  runs  a  "  turning  row,"  which 
is  wholly  upon  the  land  belonging  to  Wacaser,  or  rented  by 
him  from  his  father.  Prior  to  the  homicide,  there  had  been 
48ome  dispute  between  Bryan  or  Cline  and  Wacaser  as  to  the 
boundary  line  between  the  Wacaser  land  and  the  Bryan 
land;  plaintiff  in  error  had  expressed  his  unwillingness  that 
•Cline  should  go  upon  his  land;  he  seems  to  have  claimed 
that  Bryan's  north  fence  was  upon  his  land,  and  there  is 
:Something  in  the  evidence  to  the  efiect  that  he  had  once  had 
Bryan  indicted. 

Early  on  the  morning  of  May  17,  1888,  plaintiff  in  error 
•sent  three  men  to  work  in  his  field  lying  west  of  Bryan's 
pasture.  Shortly  afterwards  he  himself  started  in  a  wagon 
with  his  hired  man,  named  Babb,  and  a  boy  about  fifteen 
ye&TB  old,  named  Cunningham,  to  go  to  the  same  field  for  the 
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purpose  of  planting  potatoes.  He  traveled  northward  on  the 
public  road  until  he  reached  the  northeast  corner  of  Bryan's 
pasture,  then  turned  from  the  public  road  into  the  turning 
row,  and  drove  westward  along  the  turning  row  until  he  had 
reached  a  point  about  seventy-five  or  one  hundred  yards  west 
of  the  northwest  corner  of  Bryan's  inclosure.  Here  he  looked 
back  and  saw  the  deceased  driving  a  team,  behind  which  he 
was  walking,  from  the  public  road  into  the  turning  row.  He 
hallooed  to  Cline,  and  motioned  to  him  to  go  southward  on 
the  public  road,  but  Cline  turned  into  the  turning  row  and 
drove  westward.  PlaintifiF  in  error  then  gave  the  reins  to 
Cunningham,  jumped  out  of  the  wagon,  remarking,  "There 
comes  a  man  I  don't  want  to  cross  ray  land,"  and  went  east- 
ward towards  the  deceased.  The  latter  in  the  mean  time 
turned  his  team  southward  upon  Bryan's  land  and  along  the 
west  fence  of  Bryan's  pasture,  and,  throwing  the  lines  over 
the  second  or  third  post  of  the  fence,  returned  to  meet  Wacaser. 
A  fracas  then  occurred  between  the  two  men,  near  the  north- 
west corner  of  the  pasture,  in  the  turning  row,  or  a  few  feet 
south  of  it,  and  near  the  west  fence  of  the  inclosure. 

During  the  fracas,  the  plaintiff  in  error  stabbed  Cline  with 
a  knife  or  dirk.  The  deceased  went  through  the  fence  into 
the  pasture,  and,  while  going  southeast  towards  Bryan's 
house,  fell  upon  the  ground,  and  died  before  reaching  the 
house. 

We  forbear  entering  into  a  detailed  discussion  of  the  evi- 
dence, as  the  case  must  be  reversed  and  sent  back  for  another 
trial  for  the  reasons  hereinafter  stated.  It  was  sought,  upon 
the  trial  below,  to  justify  the  homicide  upon  the  ground  of 
self-defense.  It  is  claimed  upon  the  part  of  the  defendant 
that  the  fatal  blow  was  given  under  circumstances  sufiicient 
to  create  in  his  mind  a  well-grounded  belief  that  he  was  in 
danger  of  losing  his  life  or  suffering  great  bodily  harm.  It 
was  for  the  jury  to  say  whether  or  not  the  theory  of  self-de- 
fense was  established,  but  it  was  important,  under  the  cir- 
cumstances of  the  case  as  disclosed  by  the  record,  that  they 
should  be  accurately  instructed. 

The  defendant  asked  the  trial  court  to  give  twenty  instruc- 
tions, all  of  which  were  refused.  The  trial  judge  then,  of  his 
own  motion,  gave  and  read  to  the  jury  an  instruction  written 
and  prepared  by  himself.  No  instructions  seem  to  have  been 
asked  by  the  prosecution,  but  whether  such  was  the  fact  or 
not,  no  other  instruction  than  that  prepared  by  the  court  was 
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given.     The  instruction  so  given  is  very  long,  consisting  of 
thirty-six  paragraphs. 

In  Hill  V.  Parsons,  110  111.  107,  all  the  instructions  re- 
quested by  both  sides,  seven  on  behalf  of  the  plaintiffs  and 
•eight  on  behalf  of  the  defendants,  were  refused,  and  three  in- 
structions, carefully  prepared  by  the  court,  were  read  to  the 
jury.  In  that  case  it  was  said:  "  Whether  any  of  defendants' 
instructions  contained  correct  propositions  of  law  or  not  is 
not  a  material  inquiry  here,  as  the  instructions  given  by  the 
oourt  fairly  instructed  the  jury  on  all  legal  questions  involved 
in  the  case.  No  injury  was  done  by  the  refusal  of  the  instruc- 
tions prepared  by  them."  It  may  be  laid  down  as  a  sound 
rule  that  where  the  trial  court  throws  aside  all  the  instruc- 
tions asked  by  one  or  both  of  the  parties,  and  prepares  written 
instructions  of  its  own,  the  latter  must  fairly  instruct  the  jury 
on  all  the  legal  questions  involved  in  the  case,  and  it  must 
appear  that  no  injury  has  been  done  to  the  defeated  party  by 
the  refusal  of  the  instructions  asked  by  him.  As  to  more  than 
a  dozen  of  the  instructions  which  the  defendant  in  this  case 
requested  the  court  to  give,  it  is  not  claimed  that  they  were 
erroneous,  but  it  is  insisted  that  their  substance  was  embodied 
in  the  instruction  prepared  by  the  court.  This  is,  for  the  most 
part,  true.  But  we  think  that  the  twenty-sixth  paragraph  of 
the  given  instruction  was  calculated  to  mislead  the  jury.  Its 
first  clause  is  as  follows:  "If  a  man  kills  another,  and  the 
killing  be  proven  or  admitted,  and  then  sets  up  self-defense 
as  a  defense  to  the  indictment,  the  jury  ought  always  [to]  be 
satisfied  from  the  evidence  that  the  killing  was  done  under 
an  honest  belief  on  the  part  of  the  defendant  that  it  was  ne- 
essary  to  save  himself  from  death,  or  great  bodily  harm,"  etc. 

Instructions  which  require  the  proof  to  be  such  as  to  pro- 
duce "satisfaction"  in  the  minds  of  the  jury  have  been  sev- 
eral times  condemned  by  this  court.  In  Herrick  v.  Gary,  83 
111.  85,  which  was  a  civil  case,  the  instruction  was:  "The 
plaintiff  must  show,  by  the  evidence  in  the  case,  to  the  satis- 
faction of  the  jury,"  etc.  We  there  said  of  this  language:  "It 
places  the  standard  of  the  degree  of  proof  required  higher 
than  the  law  demands  in  controversies  of  this  character.  It 
is  enough  that  the  jury  shall  believe  from  the  evidence  that 
the  essential  facts  are  true.  The  jury  may  so  believe,  al- 
though the  same  may  not  be  shown  by  the  evidence  to  the 
satisfaction  of  the  jury.  This  instruction  requires  not  merely 
that  the  evidence  shall  produce  belief,  in  the  mind  of  the  jury, 
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of  the  facts  alleged,  but  that  such  belief  shall  be  so  strong  as 
to  be  satisfactory.  This  is  perhaps  not  quite  so  strong  as  to 
require  a  belief  beyond  a  reasonable  doubt,  but  it  approxi- 
mates it,  and  which  is  only  required  in  criminal  cases.  The 
mind  cannot  well  be  said  to  be  satisfied  as  to  a  given  propo- 
sition so  long  as  such  matter  remains  at  all  in  doubt.  For 
this  reason  the  instruction  must  be  condemned." 

Later,  in  Graves  v.  Colwell^  90  111.  612,  also  a  civil  suit,  an 
instruction,  which  required  a  fact  to  be  proved  "to  the  satis- 
faction of  the  jury,"  was  interpreted  as  requiring  the  prepon- 
derance of  proof  to  be  so  greatly  in  favor  of  such  fact  at  to 
satisfy  their  minds,  —  "a  thing  which  could  only  be  accom- 
plished by  producing  a  state  of  moral  certainty,  or  in  other 
words,  by  proving  beyond  a  reasonable  doubt "  such  fact. 

Later  still,  in  Alexander  v.  People,  96  111.  96,  the  principle 
announced  by  the  civil  cases  was  applied  to  a  criminal  case. 
In  the  Alexander  case,  the  accused  sought  to  show  that  he 
was  justified. or  excused  in  committing  the  homicide,  and  the 
condemned  instruction  told  the  jury  that  it  was  "incumbent 
upon  the  defendant  satisfactorily  to  establish  such  defense." 
We  there  said:  "This  is  stating  the  rule  of  evidence  broader 
than  the  law  will  warrant.  The  statute  provides  that  he  is 
only  bound  to  prove  the  circumstances  that  justify  or  excuse 
the  homicide  as  any  other  fact  is  to  be  proved,  and  as  this  in- 
struction cast  upon  the  accused  what  may  have  well  been 
understood  to  be  a  higher  degree  of  proof,  it  is  plainly  erro- 
neous, and  may  have  prejudiced  the  defense." 

In  view  of  the  interpretation  thus  given  by  this  court  to  the 
language  used  in  the  above-quoted  clause  of  the  given  in- 
struction, the  clause  in  question  must  he  regarded  as  erro- 
neous. 

Again,  the  ninth  instruction  asked  by  the  defendant  should 
have  been  given.  It  is  as  follows:  "A  reasonable  doubt  is 
one  which  arises  from  a  careful  and  impartial  consideration 
of  all  the  evidence,  and  which,  in  the  graver  transactions  of 
life,  would  cause  a  prudent  and  reasonable  man  to  hesitate 
and  pause."  This  definition  of  "  reasonable  doubt "  may  not 
be  quite  so  full  and  accurate  as  the  definition  already  ap- 
proved of  by  this  court  in  a  number  of  cases  {Spies  v.  People^ 
122  111.  1;  3  Am.  St.  Rep.  320),  but  it  is  substantially  the  same 
as  that  laid  down  in  Dunn  v.  People,  109  111.  635.  The  defend- 
ant was  entitled  to  have  the  jury  instructed  as  to  what  a 
reasonble  doubt  was.  if  he  submitted  an  instruction  correctly 
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defining  that  term.  We  find  no  definition  of  reasonable  doubt 
in  the  instruction  given  by  the  court,  which  embodies  the  full 
meaning  conveyed  by  the  refused  instruction. 

For  the  reasons  here  indicated,  the  judgment  of  the  circuit 
court  is  reversed,  and  the  cause  is  remanded  to  that  court 


HoMiciDS  —  Instructions. — In  homicide  cases  the  following  instructionr 
may  be  properly  refused  by  the  court:  "If  the  jury  believed  from  the  evi- 
dence there  was  a  reasonable  belief  in  his  [the  prisoner's]  mind  of  some  grea^ 
personal  injury  or  bodily  harm  about  to  be  committed  on  him  by  the  deceased, 
and  that  there  was  reasonable  ground  on  his  part  to  believe  that  he  was  in 
danger  of  great  bodily  harm  from  the  deceased,  whether  it  actually  existed 
or  not,  the  killing,  under  the  circumstances,  would  be  excusable  ":  Dupree 
V.  State,  33  Ala.  380;  73  Am.  Dec.  422.  The  court  cannot  properly  instruct 
the  jury  that  the  accused  must  satisfy  the  jury  beyond  a  reasonable  doubt 
that  the  homicide  was  justifiable:  People  v.  Schryver,  42  N.  Y.  1;  1  Am.  Rep» 
480;  Stokes  v.  Ptople,  53  N.  Y.  164;  13  Am.  Rep.  492. 

Criminal  Law  —  Reasonablb  Doubt.  —  As  to  what  is  the  meaning  of 
"reasonable  doubt,"  as  used  in  instructions  in  criminal  cases,  see  Oannon  v. 
People,  127  111.  507;  11  Am.  St.  Rep.  147,  and  note;  Spies  v.  People,  122  111. 
1;  3  Am.  St.  Rep.  320;  Commonioealth  v.  Webster,  5  Cush.  275;  52  Am.  Dec 
711;  Billard  v.  Stale,  30  Tex.  367;  94  Am.  Dec.  317;  LiUle  v.  State,  89  Ala. 
99;  Jones  v.  State,  90  Ala.  628;  Cavender  v.  State,  126  Ind.  47;  People  r. 
Bemmerly,  87  Cal.  117;  Commonwealth  v.  Miller,  139  Pa.  St.  77;  anU,  p.  170^ 
and  note. 

Ckiminal  Law  —  Instruction  —  Reasonable  Doubt.  —  One  on  trial  for 
crime  may  demand  a  concise  instruction  upon  the  question  of  reasonable 
doubt:  State  v.  McKinzie,  102  Mo.  620.  An  accused  is  not  required  to  prov» 
his  innocence  beyond  a  reasonable  doubt:  Leiois  v.  State,  29  Tex.  App.  105. 
Where  the  evidence  shows  ah  attack  upon  defendant  by  the  deceased, 
whereby  he  might  have  apprehended  danger  to  his  life,  it  is  error  to  refuse 
to  charge  the  jury  that  if  the  evidence  raised  a  reasonable  doubt  of  murder 
in  the  second  degree,  they  must  acquit:  T\fany  v.  CommomoeaUh,  121  Fa.  St.- 
165;  6  Am.  St  Rep.  775. 


Consolidated   Ice-maohinb   Company  v.  Keifee. 

[134  Illinois,  481.] 

Masters  and  Servants.  —  If  Two  oe  Mors  Persons  are  Engaged  in 
the  performance  of  their  several  parts  of  a  work,  it  is  the  duty  of  each 
to  use  reasonable  care  to  avoid  injury  to  the  servants  of  the  other. 

The  Negligence  of  Two  or  More  Persons  Creates  a  Joint  and  Sev- 
eral Liability  against  Theh  for  injuries  resulting  therefrom  when 
they  are  acting  together  to  accomplish  a  common  purpose,  though  the 
work  was  apportioned  among  them. 

Negligence,  when  Joint.  —  If  A  is  to  fix  the  location  of  a  refrigerator 
plant  and  to  provide  a  truss  or  support  for  a  tank,  and  B,  when  this  is- 
done,  is  to  erect  a  stand  and  put  the  tank  upon  the  support  so  fur- 
nished, and  A  is  negligent  in  not  providing  sufficient  support,  and  B^ 
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knowing  the  insufficiency  of  such  support,  directs  one  of  his  employees 
to  work  upon  the  tank,  and  it  falls  by  reason  of  the  insufficiency  of  the 
Bupport  and  injures  such  employee,  A  and  B  are  jointly  and  severally 
answerable  to  him  for  the  damage  suffered  by  such  injury. 

Negliobnce.  —  That  the  Negligence  of  a  Third  Party  Concurred 
with  that  of  the  defendant  in  producing  the  injury  is  no  defense. 

Evidence  —  Impeaching  Witness.  —  Where  a  witness  testifies  to  a  par- 
ticular state  of  facts,  he  may  be  asked,  on  cross-examination,  whether  he 
did  not  at  a  prior  designated  occasion  testify  to  a  certain  state  of  facts, 
and  if  he  answers  that  he  does  not  recollect,  his  testimony  given  on 
such  prior  occasion  may  be  introduced  in  evidence  to  show  that  he  did 
so  testify. 

Evidence.  —  The  Statement  op  a  Superintendent  of  a  Corporatiok 
TO  AN  Officer  of  Another  Corporation,  that  supports  provided  by 
the  latter  to  support  a  tank  are  insufficient,  is  admissible  in  evidence 
against  both  corporations  to  show  that  each  had  notice  of  such  iuauffi* 
ciency. 

Evidence  Competent  as  against  Either  of  Several  Defendants  may 
be  admitted  against  the  defendant  in  respect  to  whom  it  is  competent, 
and  its  use  and  application  limited  by  proper  instructions. 

Witnesses.  —  A  Stockholder  is  not  Competent,  under  the  common  law, 
to  testify  in  favor  of  the  corporation. 

Master  is  Answerable  for  the  Negligence  of  his  Servants  by  Which 
Another  ls  Injured,  though  such  negligence  consists  in  failing  to  do 
an  act  in  the  manner  in  which  the  master  directed  the  servant  to  do  it. 

Leo  KassieuTf  W,  C.  Kueffner,  and  M.  Millard,  for  the  ap- 
pellants. 

0.  B.  Burnett,  R.  A.  Halbert,  and  Flannigen  and  Rafter^  for 
the  appellea 

Shopb,  J.  The  judgment  of  affirmance  rendered  by  the 
appellate  court  is  conclusive  upon  all  questions  of  fact.  It 
must  be  presumed  that  the  facts  were  found  to  be  sufficient 
to  maintain  the  plaintiff's  cause  of  action  against  each  of  the 
defendants,  and  that  the  negligent  conduct  of  each  contrib- 
uted to  the  death  of  the  intestate. 

The  principal  question  arises  upon  objection  to  the  first  in- 
struction given  at  the  instance  of  plaintiff.  That  instruction 
told  the  jury,  in  effect,  that  if  the  evidence  warranted,  they 
might  find  either  or  both  of  the  defendants  guilty,  and  was,  as 
said  by  counsel,  "  based  upon  the  supposition  that  there  was 
a  joint  liability."  It  is  insisted  with  great  earnestness  that 
these  defendants  could  not  be  jointly  liable,  because,  as  it  is 
said,  they  did  not  co-operate  and  unite  in  the  commission  of 
a  tort,  and,  in  respect  of  their  negligence,  that  the  brewing 
company  owed  the  deceased  no  duty,  and  that  where  negli- 
gence is  relied  upon  as  the  ground  of  recovery,  the  duty  must 
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be  joint,  in  order  to  make  the  liability  joint.  If  this  was  so,  it 
would  necessarily  be  presumed  from  the  judgment  of  affirm- 
ance that  the  facts  sustained  the  right  of  recovery.  Upon 
looking  into  the  evidence,  however,  it  will  be  found  that  it 
sustains  the  allegations  of  the  declaration. 

It  is  shown  that  the  ice-machine  company  undertook  to 
erect  a  refrigerator  plant  for  the  brewing  company,  at  its 
brewery,  which  included  a  large  iron  tank.  The  brewing 
company  was  to  fix  the  location  for  the  plant,  and  make  and 
put  in  proper  supports  for  the  tank.  It  selected  its  engine- 
room  for  this  purpose,  and  the  iron  tank  was  to  be  set  upon 
supports  eighteen  or  twenty  feet  from  the  ground.  To  do 
this,  part  of  the  roof  of  the  engine-house  was  cut  away,  and 
one  side  of  the  tank  was  to  rest  upon  one  wall  of  the  engine- 
room,  and  the  other  was  supported  by  a  truss  made  of  two 
wooden  beams,  fourteen  inches  wide  and  seven  inches  thick, 
twenty-four  feet  long,  bolted  together;  and  these  beams  were 
further  strengthened  by  a  hog-chain.  The  hog-chain  con- 
sisted of  two  iron  rods,  anchored,  one  in  the  north  and  the 
other  in  the  south  wall  of  the  engine-room,  and  joined  together 
in  the  center  of  the  supporting-beams  by  a  swivel.  Timbers 
were  laid  from  this  truss  to  and  upon  the  east  wall  of  the 
engine-house,  and  upon  this  structure  the  iron  tank  was 
placed,  extending  three  feet  over  the  beam,  so  that  the  greater 
portion  of  the  weight  of  the  tank  rested  upon  the  truss.  It  is 
shown  that  when  the  truss  was  completed,  the  superintendent 
of  the  ice-machine  company  told  the  president  of  the  brewing 
company  that  it  was  insufficient,  and  never  would  support 
the  tank,  who  replied,  in  substance,  that  it  would  do.  With- 
out further  objection,  the  ice-machine  company  placed  the 
tank  on  the  support  as  intended  by  the  brewing  company. 
After  the  tank  was  up,  the  superintendent  of  the  ice-machine 
company  directed  the  intestate,  with  others,  to  go  upon  the 
roof  of  the  engine-house  and  fit  in  it  the  heater.  The  tank 
was,  at  the  time,  being  filled  with  water;  and  while  the  in- 
testate was  on  the  roof,  in  compliance  with  such  direction,  the 
truss  gave  way,  the  tank  fell,  taking  with  it  part  of  the  roof 
of  the  engine-house,  and  precipitating  Keifer  to  the  floor  of 
the  engine-room,  whereby  he  was  killed. 

Under  the  state  of  facts  alleged  and  shown,  it  was  the  duty 
of  each  of  the  defendants,  in  the  performance  of  their  several 
parts  of  the  work,  to  use  reasonable  care  to  avoid  injury  to 
the  servants  of  either,  and  to  third  persons.     If  Dennerty,  the 
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€uperintendent  of  the  ice-machine  company,  knew,  as  he  told 
Heim,  that  the  truss  provided  by  the  brewing  company  would 
not  support  the  tank,  he  was  guilty  of  negligence  in  sending 
'the  intestate  to  work  upon  the  tank  while  it  was  being  filled 
with  water.  On  the  other  hand,  it  was  the  plain  duty  of  the 
brewing  company,  when  it  undertook  to  provide  the  support,  to 
make  it  suSicient  to  sustain  the  tank  when  filled  with  water. 
The  purpose  of  the  erection  of  the  tank  was,  that  it  might  be 
filled  with  water,  and  the  disastrous  consequences  of  an  in- 
sufficient support  could  be  readily  foreseen.  That  the  tank 
fell  because  of  the  insufficient  support  furnished  by  the  brew- 
ing company  is  determined  by  the  judgment  of  the  appellate 
-court.  But  if  this  were  not  so,  there  is  evidence  tending  to 
show  it  was  wholly  insufficient,  and  that  knowledge  thereof 
^as  brought  home  to  the  brewing  company  before  the  tank 
was  placed  thereon. 

It  is,  however,  claimed  that  if  either  defendant  has  been 
guilty  of  negligence  resulting  in  injury  to  the  intestate,  it  is 
their  several  negligence,  and  cannot  be  charged  against  the 
other  defendant.  The  evidence  shows,  beyond  dispute,  that 
both  defendants,  in  respect  to  the  matters  being  considered, 
were  acting  together  to  accomplish  a  common  purpose.  It  is 
true,  the  work  was  apportioned  among  them;  but  this  does  not 
change  the  common  purpose  and  object  of  their  several  acts. 
The  brewing  company,  as  we  have  seen,  was  to  fix  the  loca- 
tion of  the  plant,  and  provide  the  truss  or  support  for  the 
tank.  When  this  was  done,  the  ice-machine  company  was  to 
erect  a  plant,  and  put  the  tank  upon  the  support  so  furnished. 
The  parts  acted  by  each  company  looked  alone  to  the  erection 
and  completion  of  the  refrigerator  plant.  As  said  by  the  ap- 
pellate court:  "  The  brewing  company  was  negligent  in  pro- 
viding a  structure  which  was  unsafe  and  insufficient,  whereby 
deceased  incurred  an  extra  peril,  when  at  his  work,  not  inci- 
dent to  his  employment  The  ice-machine  company  was  neg- 
ligent in  directing  deceased  to  work  in  this  place  of  danger,  it 
having  knowledge,  and  he  being  without  notice  or  knowledge, 
of  such  danger,  and  the  successive  concurrent  negligence  of 
appellants  thus  united  in  causing  the  death  of  Keifer." 

In  Cooley  on  Torts,  1st  ed.,  684,  it  is  said:  "  In  general,  the 
negligence  of  third  parties  concurring  with  that  of  the  de- 
fendant to  produce  an  injury  is  no  defense.  It  could,  at  most,, 
only  render  the  third  party  liable  to  be  sued  also,  as  a  joint 
wrong-doer ":  North  Pennsylvania  R.  R.  Co.  v.  Mahoney,  57 
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Pa.  St.  187;  Cleveland  etc.  R  R.  Co.  v.  Terry,  8  Ohio  St.  570, 
In  Hilliard  on  Remedies  for  Torts,  178,  the  law  is  thus  stated: 
"  One  injured  by  the  concurrent  negligence  of  two  persons 
may  maintain  a  joint  action  against  them.  Thus  where  the 
trains  of  two  companies  using  the  same  track  come  in  collis- 
ion, an  action  is  maintainable  against  them  jointly  for  the 
injuries  incurred ":  Colegrove  v.  New  York  and  New  Haven 
R.  R.  Co.,  20  N.  Y.  492;  75  Am.  Dec.  418.  Deering,  in  his 
work  on  negligence  (sec.  395),  says:  "An  action  lies  against 
two  persons  jointly  superintending  a  work  which  was  sa- 
negligently  done  that  it  caused  injury  to  the  plaintiff;  and  it 
makes  no  difference  that  one  rendered  his  services  to  the 
other  gratuitously  ":  Hawkesworth  y.  Thompson,  9S  Mass.  17',. 
93  Am.  Dec.  137.  And  again:  "When  separate  and  indepen- 
dent acts  of  negligence  of  two  persons  are  the  direct  cause  of 
a  single  injury  to  a  third  person,  it  is  impossible  to  determine 
in  what  proportion  each  contributes  to  the  injury.  Either 
is  responsible  for  the  whole  injury,  and  this,  though  his  act. 
alone  might  not  have  caused  an  injury,  and  though,  without 
fault  on  his  part,  the  same  damages  would  have  resulted  fron* 
the  act  of  the  other":  See  Slater  v.  Mersereau,  64  N.  Y.  138. 
In  Wharton  on  Negligence,  sec.  788,  the  rule  is  stated  to  be,, 
that  "if  two  or  more  persons  are  jointly  concerned  in  a  par- 
ticular act,  they  may  be  sued  jointly."  And  so  if  several 
persons  are  jointly  bound  to  perform  a  duty,  they  are  jointly 
and  severally  liable  for  omitting  to  perform,  or  for  performing 
it  negligently.  All  persons  who  co-operate  in  an  act  directly 
causing  injury  are  jointly  liable  for  its  consequences,  if 
they  acted  in  concert,  or  united  in  causing  a  single  injury, 
even  though  acting  independent  of  each  other:  1  Shearman 
and  Redfield  on  Negligence,  sec.  122.  In  Cuddy  v.  jfforn, 
46  Mich.  596,  41  Am.  Rep.  178,  it  was  held  that  an  act 
wrongfully  done  by  the  joint  agency  or  co-operation  of  several 
persons,  or  done  contemporaneously  by  them  without  concert, 
renders  them  liable;  and  it  was  held  that  if  a  passenger  on 
one  vessel  is  injured  by  its  collision  with  another,  in  conse- 
quence of  the  negligence  of  the  officers  of  both,  he  has  a 
right  of  action  against  them  jointly.  See  also  Stone  v.  Dickin- 
son, 5  Allen,  31;  81  Am.  Dec.  727;  Cooper  v.  Eastern  T  Co.^ 
75  N.  Y.  116;  2  Thompson  on  Negligence,  1088.  In  Wabash, 
St.  Louis,  and  Pacific  R'y  Co.  v.  Shacklet,  105  111.  364,  44  Am. 
Rep.  791,  which  was  a  case  where  a  passenger  upon  one  train 
of  cars  was  killed  by  the  collision  with  the  train  of  another 
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■company  using  the  same  track,  through  the  mutual  negli- 
,gence  of  the  servants  of  the  two  companies,  we  said:  "We 
are  of  opinion  the  public  interests  will  be  best  subserved  by 
adhering  strictly  to  the  long  and  well  established  principle, 
that  one  who  has  received  an  actionable  injury  at  the  hands 
of  two  or  more  wrong-doers,  all,  however  numerous,  are  sever- 
ally liable  to  him  for  the  full  amount  of  damages  occasioned 
by  such  injury,  and  the  plaintiff  in  such  case  has  his  elec- 
tion to  sue  all  jointly,  or  he  may  bring  his  separate  action 
against  each  or  any  one  of  the  wrong-doers." 

There  can,  in  such  case,  be  no  apportionment  of  damages 
as  between  the  several  parties  whose  negligent  acts  and  con- 
duct have  contributed  to  the  injury.  Nor  can  one  of  the 
wrong-doers  compel  contribution  from  the  other.  There  can 
be  but  one  recovery  for  the  damages  sustained,  and  this,  as 
■we  have  seen,  may  be  several  as  against  each  wrong-doer 
whose  act  or  negligent  conduct  has  contributed  to  produce  the 
injurious  result;  and  where  the  negligence  of  two  or  more 
persons  directly  concurs  to  produce  the  injury,  although  one 
may  have  undertaken  one  part,  and  another  another  part, 
and  the  negligence  occurs  in  the  performance  of  each  of  the 
several  parts  of  the  work  which  directly  contributes  to  pro- 
duce the  injury,  all  will  be  jointly  liable.  The  test  seems  to 
be,  whether  or  not  the  negligence  of  each  directly  contributed 
in  producing  the  injurious  result.  Here  the  brewing  company 
intended  that  its  defective  support  should  be  used  as  it  was 
used,  and  it  having  express  notice  of  the  InsuflBciency  thereof, 
it  became  responsible  to  any  one  injured,  while  exercising  due 
care,  from  the  use  to  which  it  was  thus  applied  by  its  direc- 
tion and  supervision;  and  the  ice-machine  company,  with 
knowledge  of  its  insufficiency,  went  on  and  placed  the  tank 
thereon,  and  thereby  became  responsible  for  injuries  to  any  of 
its  servants  it  might  send  to  work  upon  the  tank  without  giv- 
ing them  notice  of  the  danger  to  which  they  were  exposed. 
Here  the  negligence  of  each  of  these  defendants  directly  con- 
curred in  producing  the  death  of  Keifer. 

It  is  urged  that  the  court  erred  in  the  admission  of  evidence. 
The  witnesses  Marion  and  Gaines  testified  at  the  trial  that  if 
the  swivel  in  the  hog-chain  had  not  been  defective  the  truss 
■would  have  supported  from  sixty  thousand  to  one  hundred 
thousand  pounds.  On  cross-examination,  plaintiff  showed 
by  them  that  they  testified  at  the  coroner's  inquest  upon  the 
fcodjfcof  Keifer,  and  having  identified  the  transcript  of  their 


694        Consolidated  Ice-machine  Co.  v.  Keifeb.     [Illinois,- 

testimony,  as  taken  down  by  the  coroner,  and  signed  by  them,, 
they  were  asked  if  they  did  not  state  in  that  examination  that- 
the  hog-chain,  if  perfect,  would  have  sustained  about  thirty 
tons,  to  which  they  answered  they  did  not  recollect.  Plain- 
tiff, in  rebuttal,  introduced  in  evidence  that  portion  of  the 
witnesses'  testimony  to  which  their  attention  had  been  called, 
which  showed  they  did  so  testify.  Their  deposition  before 
the  coroner  had  been  read  to  and  signed  by  these  witnesses, 
and  on  cross-examination  their  attention  had  been  par- 
ticularly directed  thereto.  This  evidence  was  offered  by  way 
of  impeachment,  and  was  entirely  competent.  The  mode  of 
examination  seems  to  have  conformed  to  the  rule  in  reference 
to  examinations  in  respect  of  written  instruments:  1  Greenl. 
Ev.  452-465. 

It  is  also  insisted  by  the  defendant  the  brewing  company 
that  the  statements  and  declarations  of  Dennerty,  the  su- 
perintendent of  the  ice-machine  company,  were  improperly 
admitted  in  evidence.  The  testimony  to  which  this  objection* 
applies  is  that  of  the  witness  Stith,  that  he  had  heard  Den- 
nerty tell  the  man  who  built  the  tank  and  brought  it  to  the 
brewery  to  put  it  where  the  brewing  company  told  him  to  put 
it,  and  to  Dennerty's  own  testimony,  that  he  told  Heira  that- 
the  supports  were  not  strong  enough  to  sustain  the  weight  of 
the  tank.  In  respect  of  the  latter,  it  is  clearly  competent 
against  both  defendants,  as  tending  to  show  that  each,  prior 
to  the  erection  of  the  tank,  had  notice  of  the  insufficiency 
of  the  truss  to  sustain  the  weight  to  which  it  was  to  be  sub- 
jected. The  testimony  of  Stith  was  clearly  competent  as  against^ 
the  ice-machine  company.  Dennerty  was  its  superintendent 
in  charge  of  the  work,  and  his  direction  was  the  direction  of 
his  company.  If  incompetent  as  against  the  brewing  com- 
pany, the  rule  would  be,  that  it  must  be  admitted  against  the^ 
defendant  in  respect  of  whom  it  is  competent,  and  its  use  and 
application  limited  by  proper  instructions.  If  the  testimony^ 
w^as  proper  for  any  purpose,  its  admission  was  not  error.  The 
plaintiff  here  sues  in  a  representative  capacity,  and  the  de- 
fendants, if  natural  persons,  would  have  been  incompetent 
to  testify  as  witnesses  in  the  cause.  The  brewing  company 
was  a  corporation,  and  Heim,  being  its  president,  and  a  stock- 
holder therein,  was  interested,  and  therefore  incompetent  to 
testify  generally  on  behalf  of  the  corporation,  when  called 
adversely  to  the  plaintiff.  At  common  law,  a  stockholder, 
being  interested  in  the  event  of  the  litigation,  was  not  allowed 
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to  testify  generally  in  favor  of  the  corporation:  Thrasher  v. 
Pike  County  R.  R.  Co.,  25  111.  393. 

It  is  urged  that  the  court  erred  in  refusing  to  allow  the  de- 
fendant the  brewing  company  to  prove  its  directions  to  its 
foreman  to  build  a  sufficient  truss.  This  is  not  error  of  which 
that  company  can  complain.  Its  foreman  did  afterwards  tes- 
tify, without  objection,  to  the  directions  given  him.  But  if 
this  was  not  so,  the  master  is  liable  for  the  acts  of  his  servant 
within  the  scope  of  his  employment.  The  act  of  the  servant 
in  providing  the  structure  was,  in  law,  that  of  his  employer, 
and  the  servant's  failure  to  obey  instructions  will  not  exoner- 
ate the  master:  Chicago  and  Northwestern  K'y  Co.  v.  Swett, 
45  111.  197;  92  Am.  Dec.  206;  Wood  on  Master  and  Servant, 
860;  Beach  on  Contributory  Negligence,  sec.  130;  Wharton 
on  Negligence,  sec.  232,  note;  Patterson  on  Railway  Accidents, 
329,  330. 

We  have  carefully  considered  the  several  points  made  by 
counsel,  and  are  of  opinion  that  there  is  in  this  record  no  error 
requiring  a  reversal  of  the  judgment  of  the  appellate  court, 
and  it  will  accordingly  be  affirmed. 


Master  and  Servant  —  Liability  of  Master  to  Third  Persons  for 
Negligence  of  Servant. — The  master  is  liable  for  all  negligence  of  hia 
servants,  resulting  in  injuries  to  third  persons,  within  the  scope  of  their  em- 
ployment: Stevemon  v.  Joy,  152  Mass.  45;  Charlock  v.  Freel,  125  N.  Y.  357; 
and  this  is  true,  even  though  the  servants  may  have  acted  against  the  rules 
and  instructions  of  the  master  as  to  the  manner  of  performing  their  duties: 
PiUsburgh  etc.  E'y  Co.  v.  Shields,  47  Ohio  St.  387;  21  Am.  St.  Rep.  840,  and 
note;  Powell  v.  Deveney,  3  Cush.  300;  50  Am.  Dec.  738;  Garreizen  v.  Duenckel, 
60  Mo.  104;  1 1  Am.  Rep.  405. 

Masters  and  Servants.  — Where  a  servant  of  a  master  whose  business  is 
that  of  loading  cars  for  a  railway  company  assists  the  employees  of  the  com- 
pany in  moving  a  car,  and  becomes  injured  through  their  negligence,  he  may 
recover  of  the  company,  if  hia  assistance  was  necessary  to  expedite  his  mas- 
ter's business:  B inner  v.  Bryant,  79  Tex.  540. 

Negligence,  when  Joint  —  Liability  of  Parties  Committing. — Par- 
lies co-operating  in  the  commission  of  an  act  tending  toward  a  common  end 
are  jointly  and  severally  liable  for  negligence  concurred  in  by  them,  which 
results  in  injury  to  another:  Note  to  State  v.  Boyce,  20  Am.  St.  Rep.  461; 
citing  Village  of  Cartersville  v.  Cook,  129  111.  152;  16  Am.  St.  Rep.  248,  and 
extended  note  250-257. 

Witness,  Impeachment  of,  by  Contradictory  Statements. — When 
upon  cross-examination  a  witness  denies  or  fails  to  remember  that  on  a  for- 
mer occasion  he  made  statements  inconsistent  with  his  testimony  on  the  trials 
evidence  that  he  did  make  such  statements  is  admissible  to  impeach  him, 
npon  the  establishment  of  a  proper  and  sufficient  predicate:  Lei^y  v.  State, 
28  Tex.  App.  203;  19  Am.  St.  Rep.  826;  Heddles  v.  Chicago  etc.  Ry  Co.,  77 
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Wis.  228;  20  Am.  St.  Rep.  106;  Long  v.  North  British  etc  Tru.  Co.,  137  Pa. 
St.  335;  Setter  r.  Amurmn,  78  Wis.  679;  Wila<yn  v.  WiUon,  137  Pa.  St.  269; 
AneaU  r.  People,  134  lU.  401;  Floyd  v.  Thomas,  108  N.  0.  93;  Omaha  etc 
Co.  r.  Tabor,  13  CoL  41|  16  Am.  St.  Rep.  185,  and  note. 


Anderson  v.  Gray. 

[1S4  ILUN0I8,  550.] 

JiTRTSDicrioR.  —  A  C3o0NTr  Court  in  Illinois,  in  the  Exebcisb  ow  thoi 
CoHHON-LAW  JuElSDicnoN  conferred  upon  it  by  statute,  is  entitled  to 
the  same  presumptions  in  favor  of  its  jurisdiction  as  the  circuit  courts, 
or  any  other  courts  of  record. 

Execution.  —  Variance  between  a  Judqmbnt  and  an  Execution  doea 
not  render  the  latter  void,  if  it  is  shown  to  be  intended,  issued,  and  en- 
forced as  an  execution  upon  the  former. 

Judgment  and  Execution  —  Variance.  —  That  a  judgment  was  entered 
or  an  execution  issued  in  favor  of  James  M.  for  the  use  of  G.  W.  H., 
when  the  only  action  was  by  Jane  M.,  for  the  use  of  G.  W.  fl.,  is  not 
fatal  to  proceedings  under  such  execution  and  judgment. 

Trespasser  without  TrrLs  cannot  Set  out  an  Outstanding  Title  ia 
another. 

Trespasser  without  Title  Taking  Possession  of  Property  cannot 
Successfully  Defend  an  action  to  eject  him  by  showing  that  the 
sheriff's  sale,  under  which  the  plaintiff  held  possession,  was  invalid. 

William  A.  Spann,  for  the  appellant. 

A.  K.  Vickers,  for  the  appellee. 

Wilkin,  J.  This  was  an  action  of  ejectment,  by  appellee 
against  appellant,  to  the  April  term,  1882,  of  the  Johnson 
circuit  court,  to  recover  possession  of  the  south  half  of  the 
northwest  quarter  of  section  15,  township  12,  range  3  east,  in 
said  county.  Three  judgments  have  been  rendered, — the 
first  in  favor  of  plaintiff  and  the  second  in  favor  of  defend- 
ant, each  taking  a  new  trial  under  the  statute.  At  the  April 
term,  1889,  the  present  judgment  was  rendered  in  favor  of 
plaintiff,  and  defendant  appeals. 

Both  parties  proved  title  in  one  Owen  G.  Peterson.  Plain- 
tifif  claims  title  from  him  through  a  sheriff's  sale  to  George 
W.  Hacker,  and  deed  from  said  Hacker  to  himself.  To  sus- 
tain the  sheriff's  sale,  he  offered  in  evidence,  first,  the  record 
of  a  judgment  in  the  county  court  of  said  Johnson  County, 
rendered  at  the  June  term,  1873,  the  title  of  the  case,  as 
shown  by  the  record,  being  "Jane  Mercer,  for  the  use  of 
G.  W.  Hacker,  v.  R.  M.  Humble  and  Owen  G.  Peterson, 
Def'ts."  The  judgment  was  by  default,  against  Owen  G. 
Peterson  alone,  for  $18.64  damages,  and  $84.80  debt,  total 
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amount  $103.44,  and  costs.  It  is  recited  in  that  judgment 
that  the  cause  is  to  "stand  continued  until  the  next  term  of 
this  court  as  to  R.  M.  Humble,  one  of  the  defendants,  service 
mot  being  had  in  time  for*  the  present  term  of  this  court." 
He  next  offered  a  record  of  a  judgment  of  the  same  court, 
rendered  at  the  July  term,  1873,  the  title  of  the  case  being 
"James  Mercer,  for  the  use  of  G.  W.  Hacker,  against  the 
same  defendants.  —  Debt."  This  judgment  is  against  R.  M. 
Humble,  for  the  same  amount  of  damages  and  debt  named 
in  the  former  judgment.  He  then  offered  a  certificate  of 
purchase  for  the  lands  in  suit,  to  said  G.  W.  Hacker,  by  the 
eheriff  of  said  county,  in  which  it  is  stated  that  the  sale  was 
made  by  virtue  of  an  execution  in  favor  of  James  Mercer,  for 
the  use  of  George  W.  Hacker,  and  against  R.  M.  Humble 
and  Owen  G.  Peterson,  for  $129.15,  debt  and  interest,  and 
costs;  also,  a  sheriff's  deed,  dated  March  15,  1875,  to  said 
Hacker,  which  recites:  "Whereas,  James  Mercer,  for  the  use 
of  George  W.  Hacker,  did,  at  the  July  term,  1873,  of  the 
county  court  of  the  county  of  Johnson,  recover  a  judgment 
against  R.  W.  Humble  and  Owen  G.  Peterson  for  the  sum  of 
^103.45,  and  costs  of  suit,  upon  which  judgment  an  execu- 
tion was  issued,"  etc.,  reciting  levy  and  sale  thereunder. 
The  amended  bill  of  exceptions  shows  that  he  also  offered  in 
evidence  a  deed  from  said  Hacker  to  himself. 

Neither  of  the  records  of  said  judgments  in  the  county 
court  shows  affirmatively  that  the  court  had  jurisdiction  of 
the  persons  of  the  defendants  when  the  judgments  were  ren- 
dered, and  it  is  insisted  on  behalf  of  appellant  that  for  that 
reason  the  judgments  are  void.  County  courts  in  this  state, 
in  the  exercise  of  the  common-law  jurisdiction  conferred 
upon  them  by  statute,  are  entitled  to  the  same  presumption 
in  favor  of  their  jurisdiction  as  circuit  courts.  They  are 
courts  of  record.  The  practice  in  them  is  the  same  as  in  the 
circuit  courts.  They  have  the  same  power  to  pass  upon  their 
own  jurisdiction,  and  to  exercise  it,  without  setting  forth  in 
their  proceedings  the  facts  upon  which  they  determine  that 
jurisdiction.  These  characteristics  distinguish  them  from 
courts  of  inferior,  limited  jurisdiction,  in  which  jurisdiction 
in  every  case  must  affirmatively  appear:  Grignon  v.  Astor,  2 
How.  319;  Fox  v.  Hoyt,  12  Conn.  491;  31  Am.  Dec.  763; 
Freeman  on  Judgments,  sec.  122;  4  Am.  &  Eng.  Ency.  of 
Law,  453,  and  cases  cited.  The  judgments  are  not  void  for 
want  of  jurisdiction  of  the  person. 


698  Anderson  v.  Gray.  [IllinoiBy 

The  original  papers,  including  the  execution  on  which  the 
Fale  was  made,  were  shown  upon  the  trial  to  have  been  lost. 
Manifestly,  the  execution,  as  shown  by  the  certificate  of  pur- 
chase and  sherifiF's  deed,  did  not  correctly  describe  either  of 
the  judgments  offered  in  evidence,  and  appellant  insists  that 
the  variance  is  fatal.  Freeman,  in  his  work  on  executions, 
(sec.  43),  says:  "There  is  a  great  distinction  between  execu- 
tions issued  without  authority  and  executions  issued  under 
an  authority  which  is  erroneously  pursued The  for- 
mer class  is  void;  the  latter  may  be  termed  irregular  or  erro- 
neous. It  is  necessary  that  an  execution  have  a  judgment 
to  support  it,   and   it  should    appear   from    the   execution 

what  judgment  is  intended  to  be  enforced When  the 

execution  is  offered  in  evidence  it  may  vary  from  the  judg- 
ment in  some  respects  and  correspond  with  it  in  others.  The 
question  then  before  the  court  is.  Did  this  execution  issue 
on  this  judgment?  If,  from  the  whole  writ,  taken  in  connec- 
tion with  other  facts,  the  court  feels  assured  that  the  execu- 
tion offered  in  evidence  was  intended,  issued,  and  enforced  a» 
an  execution  upon  the  judgment  shown  to  the  court,  then  we 
apprehend  that  the  writ  ought  to  be  received  and  respected  ": 
Phillips  v.  Coffee,  17  111.  157;  63  Am.  Dec.  357;  Hayes  v.  Ber- 
nardy  38  111.  297. 

That  there  was  great  irregularity  in  the  proceedings  under 
which  the  judgments  offered  in  evidfence  were  rendered  must 
be  admitted.  The  evidence  clearly  shows  that  there  was,  in 
fact,  but  one  suit  for  the  use  of  George  W.  Hacker  against 
Peterson  and  Humble,  in  that  court,  on  which  these  two  judg- 
ments were  obtained.  The  witnesses  all  speak  of  the  lost 
papers  as  "  in  the  case  of  Jane  Mercer,  for  the  use  of  George 
W.  Hacker,  v.  0.  G.  Peterson  and  R.  M.  Humble."  It  is  not 
pretended  that  there  was  such  a  suit  as  "James  Mercer,  for 
the  use,"  etc.,  pending  at  the  July  term  of  said  court.  Na 
such  papers  were  lost.  It  is  clear,  therefore,  that  in  the  suit 
of  Jane  Mercer  to  the  June  term,  both  these  judgments  were 
entered;  that  service  on  Humble  not  being  in  time  for  that 
term,  the  plaintiff  erroneously  took  judgment  against  Peter- 
eon,  and  continued  the  case  as  to  Humble  to  the  next  term, 
when  judgment  was  entered  against  him  for  the  same  dam- 
ages and  debt,  the  attempt  being,  in  that  way,  to  make  him 
a  party  to  the  judgment.  Notwithstanding  the  manifeat 
error  in  entering  these  judgments,  the  one  against  Petersorv 
was  not  void,  and  we  entertain  no  doubt,  from  all  the  facts  in 


Nov.  1890.]  Anderson  v.  Gray.  609 

evidence,  that  the  execution  under  which  the  sale  was  made 
was  intended  to  enforce  that  judgment.  We  are  therefore  of 
the  opinion  that  by  the  sheriff's  deed  to  Hacker,  Peterson  wafr 
divested  of  his  title  to  the  premises  in  question. 

It  is  also  shown  by  the  plaintiff  below,  and  not  denied  by 
the  defendant,  that  when  plaintiff  got  his  deed  from  Hacker, 
Peterson  was  not  occupying  the  premises,  though  he  had  pre- 
viously done  so.  Tlaintiff  took  possession  under  his  deed, 
and  occupied  the  premises,  by  his  tenants,  for  some  two- 
years,  when  the  defendant  went  upon  the  same  and  forcibly 
took  possession.  So  far  as  the  record  discloses,  he  then  had 
no  title  whatever  to  the  lands.  PlaintifTs  deed  from  Hacker 
was  sufficient  to  protect  his  possession  against  a  trespasser 
without  title,  regardless  of  the  validity  of  the  sheriff's  sale  to 
Hacker:  Barger  v.  Hohbs,  67  111.  592.  Being,  at  the  tira& 
he  took  possession,  a  trespasser  without  title,  appellant  could 
not  set  up  an  outstanding  title  in  another:  Jackson  v.  Har^ 
der,  4  Johns.  203;  4  Am.  Dec.  262.  This  rule  is  recognized 
in  Hardin  v.  Forsythe,  99  111.  312. 

Something  is  said  about  his  having  entered  under  claim  of 
a  tax  title.  There  is  not  the  slightest  proof  of  such  a  title,  or 
even  a  pretense  that  the  land  had  at  any  time  been  sold  for 
taxes.  He  does  not  himself  claim  that  he  had  title  when  he 
took  down  the  fence,  drove  over  the  occupant's  growing  crops, 
and  forced  the  house  open,  in  which  he  put  his  tenant.  It 
appears  that  in  1884,  long  after  this  suit  was  brought 
and  after  it  had  been  once  tried,  Peterson,  then  in  Texas, 
executed  to  appellant  a  quitclaim  deed.  There  is  no  evi- 
dence whatever  that,  prior  to  that  time,  Peterson,  directly  or 
indirectly,  set  up  any  claim  to  these  lands,  or  made  any 
objections  to  the  proceedings  under  which  they  were  sold. 
Appellant  now  seeks  to  justify  his  possession  under  that  deed^ 
The  court  below  very  properly  held  that  he  could  not  do  so. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  and  Execution  —  Variancb.  —  Aa  to  the  effect  of  a  variance- 
between  an  execution  and  the  judgment  upon  which  it  was  issued,  see  Oro' 
ham  V.  Price,  3  A.  K.  Marsh.  5*22;  13  Am.  Dec.  199,  and  extended  note- 
201-203. 

Trespass  —  What  mat  bb  Set  up  as  Defense.  —  A  mere  trespasser 
cannot  show  title  in  a  third  party,  as  a  defense:  Bird  v.  Lisbros,  9  Cal.  1^ 
70  Am.  Dec.  617,  and  note;  McColman  v.  WiUces,  3  Strob.  465;  51  Anu 
Dec.  637,  and  note:  Omaha  etc.  Co.  v.  Tahor,  13  CoL  41;  16  Am.  St.  Rep^ 
185,  and  note;  Thomas  v.  Hunsucker,  IDS  N.  C.  720. 
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[45  Kaksas,  31.] 
Official  Bonds  —  Liability  of  Sureties  —  Joinder  cf  Parties.  — Where 
the  treasurer  of  a  board  of  education  gives  aa  official  bond  upon  taking 
possession  of  his  ofBce,  and  subsequently,  under  order  of  the  board  of 
education,  gives  an  additional  bond,  containing  the  same  conditions  as 
the  first,  but  with  different  sureties,  the  sureties  on  both  bonds  are  prop- 
erly joined  with  such  treasurer  in  an  action  to  recover  school  money  which 
he  refuses  to  turn  over  to  his  successor  upon  the  expiration  of  his  term 
of  office;  and  the  board  of  education,  and  not  his  successor,  is  the  proper 
party  plaintiff  in  such  action. 
Official  Bonds  —  Consideration.  —  Where  the  treasurer  of  a  board  of 
education  gives  an  official  bond  upon  taking  possession  of  his  office,  and 
ia  subsequently  ordered  to  give  a  second  and  additional  bond,  because  of 
the  insufficiency  of  the  first  one,  the  insufficiency  of  the  first  bond  is 
sufficient  consideration  for  the  giving  of  the  second. 
Official  Bonds  —  Liability  of  Sureties  on  Two  Bonds. — Where  the 
treasurer  of  a  board  of  education  gives  an  official  bond,  and  afterwards, 
under  order  of  such  board,  gives  a  second  bond,  with  different  sureties, 
and,  being  general  manager  of  a  private  corporation,  with  control  of  its 
funds,  he  deposits  both  the  school  and  corporate  funds  in  bank,  with  the 
knowledge  of  the  bank  that  such  funds  are  subject  to  his  checks  for  cor- 
poration as  well  as  school  purposes,  and  a  deficit  exists  in  the  school 
funds  so  deposited  at  the  time  of  the  execution  of  the  second  bond,  the 
sureties  on  both  bonds  are  jointly  liable  for  any  deficit  in  deposits  of 
school  money  subsequently  made  and  remaining  unpaid  at  the  expira- 
tion of  such  treasurer's  term  of  office,  if  he,  as  manager  of  the  corpora- 
tion, has  deposited  sufficient  of  its  money,  subsequent  to  the  execution 
of  the  second  bond,  to  make  good  the  deficit  in  school  money  existing 
prior  thereto. 

Brown  and  Kline^  and  Bowman  and  Biicher,  for  the  plaintiffs 
an  error. 

Adyy  Peters,  and  Nicholson,  for  the  defendant  in  error. 
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Valentine,  J.     On  January  30,  1889,  the  board  of  educa- 
tion of  the  city  of  Newton  commenced  an  action  in  the  district- 
court  of  Harvey  County  against  G.  W.  Holmes,  an  ex-treas-^ 
urer  of  such  board,  and  his  sureties  on  two  certain  bonds^ 
to  recover  $3,857.14,  an  alleged  balance  due  from  Holmes  as^ 
said  ex-treasurer,  which  he  had  not  at  any  time  accounted 
for.     The  defendants,  W.  G.  Pearson,  who  signed  only  the 
first  of  the  aforesaid  bonds,  and  Fox  Winnie,  A.  B.  Gilbert, 
Joseph  Gerson,  and  McKinney  Smith,  who  signed  only  the 
second  of  such  bonds,  and  some  of  the  other  defendants,  de- 
murred to  the  plaintiff's  petition,  upon  the  grounds,  —  1.  That 
several  causes  of  a.ction  were  improperly  joined  in  the  action; 
and  2.  That  the  petition  did  not  state  facts  sufficient  to  con- 
stitute any  cause  of  action.     The  demurrers  were  all  over- 
ruled.    The  record  shows  that  Pearson  then  answered;  that 
a  trial  was  afterward  had  upon  such  answer,  and  that  judg- 
ment was  rendered  against  him  for  the  amount  stated  in  the 
plaintifi^'s  petition;  but  the  particulars  are  not  stated.     The 
defendants  Winnie,  Gilbert,  Gerson,  and  Smith  also  answered, 
setting  forth  in  their  answers,  —  1.  A  general  denial;  2.  That 
the  bond  which  they  signed  —  the  second  bond  —  was  executed 
without  any  consideration;  3.  That  the  default  of  Holmes,  if 
any,  occurred  prior  to  the  execution  of  the  second  bond,  and 
that  all  the  school  mone3''s  which  Holmes  had  at  the  time  of 
the  giving  of  the  second  bond,  or  which  were  afterward  re- 
ceived by  him,  were  properly  applied  and  accounted  for.     A. 
trial  before  the  court  and  a  jury  was  afterward  had  between, 
the  plaintiff  and  these  four  defendants,  and  judgment  was 
rendered  in  favor  of  the  plaintiff  and  against  these  defendants- 
for  the  sum  of  $3,939.87,  with  interest  and  costs.     The  defend- 
ant Pearson,  for  himself,  has  filed  in  this  court  a  petition  in 
error  for  the  purpose  of  reversing  the  order  and  judgment  of 
the  district  court  as  against  him.     The  defendants  Winnie, 
Gilbert,  Gerson,  and  Smith  have  filed  another  and  a  separate 
petition  in  error  in  this  court  for  the  purpose  of  reversing  the 
order  and  judgment  of  the  district  court  as  against  them;  and 
these  two  petitions  in  error  we  shall  now  proceed  to  consider. 
The  facts  of  this  case,  briefly  stated,  are  substantially  as  fol- 
lows: On  April  5,  1887,  G.  W.  Holmes  was  elected  treasurer 
of  the  board  of  education  of  the  city  of  Newton,  a  city  of  th& 
second  class,  and  on  April  28,  1887,  he  qualified  by  taking 
the  oath  of  office  and  by  giving  a  proper  bond  in  the  sura  of 
twenty  thousand  dollars,  with  the  defendant  Pearson  and  oth- 
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ers  as  his  sureties,  and  he  at  once  entered  upon  the  discharge 
of  his  duties  as  such  treasurer.  On  October  3,  1888,  upon  the 
order  of  the  board  of  education,  he  gave  another  bond,  in  the 
€uin  of  thirty  thousand  dollars,  with  the  defendants  Winnie, 
Oilbert,  Gerson,  Smith,  and  one  other  as  his  sureties.  On 
December  17,  1888,  he  resigned  his  office  as  treasurer  of  the 
board  of  education.  Afterward,  a  successor  was  duly  ap- 
pointed, and  qualified,  but  Holmes  failed  and  refused  to  pay 
over  to  his  successor  in  ofiice  the  sura  of  $3,857.14,  the  balance 
due  to  the  school  corporation,  and  he  made  default  in  that 
amount.  During  the  time  while  he  was  treasurer  of  the  board 
of  education  he  was  also  the  general  manager  of  the  Kansas 
Investment  and  Guaranty  Company,  and  had  the  control  of 
its  funds;  and  he  also  acted  for  and  had  the  control  of  funds 
belonging  to  other  corporations,  and  also  had  funds  of  his 
own.  During  that  time  he  deposited  in  the  First  National 
Bank  of  Newton  all  the  funds  of  which  he  had  the  control, 
whether  they  were  his  own  or  belonged  to  the  public-school 
fund,  or  belonged  to  some  one  or  more  of  the  other  parties  for 
which  he  did  business,  and  he  deposited  the  same  in  the 
name  of  the  Kansas  Investment  and  Guaranty  Company. 
This  was  all  done  with  the  knowledge  and  consent  of  the  offi- 
cers of  the  bank. 

1.  It  is  claimed  that  in  this  action  two  causes  of  action 
were  improperly  joined,  one  upon  the  first  bond  and  the  other 
upon  the  second  bond.  There  is  some  plausibility  in  the  ar- 
gument of  the  plaintiffs  in  error  attempting  to  sustain  this 
claim,  and  yet,  upon  the  peculiar  facts  of  this  case  and  the 
authorities  cited,  we  think  the  claim  is  not  tenable.  In  the 
first  place,  the  plaintiff  sets  up  the  facts  of  its  case,  and  asks 
for  relief  as  though  the  entire  facts  of  the  case  could  consti- 
tute only  one  cause  of  action.  In  the  second  place,  it  alleges 
only  one  default  on  the  part  of  the  treasurer,  Holmes,  and 
that  default  occurred  after  the  second  bond  was  given,  and  in- 
deed not  until  after  Holmes  has  resigned  his  office;  and  this 
default  is  the  only  one  for  which  the  plaintiff  has  sought  to 
recover  or  has  recovered  in  this  action.  Besides,  the  condi- 
tion of  the  two  bonds  was  and  is  substantially  the  same,  and 
all  the  sureties  on  the  two  bonds  are  equally  liable  for  any 
and  all  the  defaults  made  after  the  second  bond  was  exe- 
cuted, and  for  the  only  default  for  which  the  plaintiff  asked 
to  recover  or  did  recover  any  judgment.  And  if  any  one  of 
the  sureties  should  pay  more  than  his  proper  share  in  making 
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this  default  or  the  judgment  good,  all  the  other  sureties  on 
both  the  bonds  would  be  equally  liable  for  contribution.  Un- 
der the  authority  of  the  following  cases,  we  do  not  think  that 
ceveral  causes  of  action  were  improperly  joined  in  this  action: 
Holeran  v.  School  District,  10  Neb.  406;  Powell  v.  Powell,  48 
Cal.  234. 

2.  It  is  further  claimed  that  this  action  is  not  prosecuted 
by  the  proper  party  as  plaintiff.  It  is  claimed  that  the  treas- 
urer of  the  board  of  education,  the  successor  to  Holmes,  the 
person  who  is  entitled  to  the  custody  of  the  money  when  ob- 
tained, should  be  the  plaintiff  in  the  action  instead  of  the 
board  of  education,  which,  it  is  claimed,  has  no  right  to  the 
custody  of  the  money.  Now,  the  board  of  education  of  a  city 
of  the  second  class,  as  the  plaintiff  in  this  action  is,  is  the 
general  representative  of  the  legal  organization  created  in 
euch  cities  for  the  purpose  of  carrying  on  and  conducting  the 
public  schools.  Section  4  of  chapter  122  of  the  Laws  of  1876 
reads  as  follows:  — 

"  The  public  schools  of  each  city  organized  in  pursuance  of 
this  act  shall  be  a  body  corporate,  and  shall  possess  the  usual 
powers  of  a  corporation  for  public  purposes,  by  the  name  and 

style  of  *  The  board  of  education  of  the  city  of ,  of  the 

state  of  Kansas';  and  in  that  name  may  sue  or  be  sued,  and 
be  capable  of  contracting  and  being  contracted  with,  of  hold- 
ing and  conveying  such  real  and  personal  estate  as  it  may 
come  into  possession  of,  by  will  or  otherwise,  or  as  is  author- 
ized to  be  purchased  by  the  provisions  of  this  act":  Gen. 
Stats.  1889,  par.  5726. 

The  board  of  education  is  the  representative  of  the  corpo- 
ration, the  real  party  in  interest,  and  the  treasurer  of  the 
board  is  not:  See  also  Gen.  Stats.  1889,  among  others,  pars. 
5731,  5737;  see  also  Coffman  v.  Parker,  11  Kan.  9.  A  school 
corporation  in  a  city  is  a  school  district. 

3.  It  is  further  claimed  that  there  was  no  consideration 
for  the  second  bond,  and  this  for  the  reason,  as  is  claimed, 
that  the  first  bond  was  all  that  Holmes  was  required  to  give, 
and  that  the  board  of  education  had  no  power  to  require  him 
to  give  any  other,  further,  or  additional  bond.  We  think 
this  claim  is  erroneous.  In  the  first  place,  the  bond  origi- 
nally given,  while  it  may  have  been  sufficient  at  the  time  it 
was  given,  was  clearly  insufficient  when  the  second  bond  was 
given.  The  first  bond  was  only  for  twenty  thousand  dollars, 
while  at  the  time  the  second  bond  was  given,  Holmes  had  over 
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forty  thousand  dollars  belonging  to  the  school  corporation  in. 
his  possession  or  under  his  control;  and  when  the  first  bond 
became  inadequate,  as  it  did,  we  think  the  board  of  educa- 
tion, as  the  representative  of  the  school  corporation,  had 
ample  authority  to  require,  as  it  did,  that  Holmes  should 
give  another  and  an  additional  bond,  as  he  did:  See  the  sec- 
tions of  the  statutes  above  cited,  and  others. 

4.  The  next  thing  to  be  considered  in  this  case  has  relation 
to  ths  question  whether  the  default  for  which  the  plaintiflT 
reco.ered  in  this  action  occurred,  as  a  fact,  prior  or  subse- 
quently to  the  execution  of  the  second  bond.  If  it  occurred 
prior  thereto,  the  judgment  in  this  case  is  evidently  erroneous^ 
but  if  it  occurred  subsequently,  then  the  judgment  is  right. 
It  is  admitted  by  the  parties  that  Holmes  in  fact  had  $4,467.47 
less  of  school  moneys  in  his  hands  and  in  the  bank  at  the 
time  of  the  execution  of  the  second  bond  than  he  ought  to 
have  had;  but  it  is  claimed  by  the  plaintiff,  and  we  suppose 
it  is  a  fact,  that  more  than  that  amount  of  money  other  thar> 
school  money  was  afterward  deposited  in  the  bank  by  Holmes 
and  the  investment  and  guaranty  company,  in  the  name  of 
the  company,  in  the  same  manner  as  the  other  deposits  were 
made,  and  that  such  amount  then  became,  like  all  the  other 
moneys  deposited  in  the  bank  by  Holmes,  subject  to  the  order 
of  Holmes  for  6cl)ool  purposes,  and  therefore  that  any  deficit 
which  may  have  existed  at  any  time  after  that  time  would  be 
considered  as  occurring  under  the  second  bond  as  well  as  un- 
der the  first,  and  the  sureties  on  the  second  bond  would  be 
liable  for  such  deficit  as  well  as  the  sureties  on  the  first  bond. 
It  appears  that  in  all  cases  when  Holmes  received  school 
funds  he  at  once  deposited  them  in  the  exact  form  in  which 
he  received  them  in  the  First  National  Bank  of  Newton,  in 
the  name  of  the  Kansas  Investment  and  Guaranty  Company, 
but  they  were  at  all  times  afterward,  while  they  remained  in 
the  bank,  subject  to  his  checks  for  schools  and  school-corpora- 
tion purposes.  Hence,  as  the  moneys  were  absolutely  under 
his  control,  as  the  treasurer  of  the  board  of  education,  and 
subject  to  his  checks  for  schools  and  school-corporation  pur- 
poses, they  must  be  considered  as  school  moneys;  and  as  they 
were  actually  deposited  in  the  First  National  Bank  of  New- 
ton, that  bank  must  be  considered  as  a  custodian  or  deposi- 
tary of  the  funds  for  the  school  corporation.  Also,  as  they 
were  deposited  in  the  name  of  the  Kansas  Investment  and' 
Guaranty  Company  with  the  knowledge  and  consent  of  its 
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general  manager,  Holmes,  and  with  the  knowledge  and  con- 
sent of  the  banking  officers,  the  Kansas  Investment  and 
Guaranty  Company  must  also  be  considered  as  a  custodian 
or  depositary  of  the  funds  for  the  school  corporation.  It  was 
a  kind  of  double  or  joint  custody  of  such  funds  by  the  bank 
and  the  investment  and  guaranty  company,  and  both  were 
liable  for  such  funds,  for  their  safe-keeping,  and  for  their  re- 
turn or  payment  whenever  called  for  by  Holmes,  as  treas- 
urer of  the  board  of  education,  or  by  his  successor  in  office,  or 
by  any  other  person  or  board  legally  representing  the  school 
corporation  and  having  the  legal  authority  to  call  for  the 
same.  Holmes  and  the  investment  and  guaranty  company 
were  certainly  at  all  times  liable  for  this  money,  and  therefore, 
whenever  there  was  any  deficit  in  the  school  fund  caused  by 
Holmes  or  the  investment  and  guaranty  company  drawing 
the  same  out  of  the  bank  in  the  name  of  the  investment  and 
guaranty  company,  any  deposit  which  might  be  subsequently 
made  by  Holmes  or  by  the  investment  and  guaranty  com- 
pany would  at  once  inure  to  the  benefit  of  the  school  fund,  so 
far,  at  least,  as  to  make  good  any  deficit  in  or  any  balance  due 
such  school  fund,  and  would  apply  instantly  in  liquidation 
and  satisfaction  of  such  deficit  or  balance.  Therefore,  as 
there  was  more  than  enough  money  deposited  in  the  bank  by 
Holmes  and  the  investment  and  guaranty  company  after  the 
execution  of  the  second  bond  to  make  up  the  deficit  which 
existed  at  the  time  of  the  execution  of  such  second  bond,  we 
think  the  sureties  on  the  second  bond  were  liable  for  any 
deficit  or  default  which  may  have  occurred  or  existed  at  any 
time  subsequent  to  the  execution  of  such  second  bond.  In 
all  cases  where  accounts  exist  between  parties,  including 
bank  accounts,  a  cause  of  action  does  not  exist  with  reference 
to  each  item  of  the  account,  but  only  as  to  the  balance  that 
may  be  due  to  one  or  the  other  of  the  parties;  and  it  exists 
in  favor  only  of  that  party  in  whose  favor  the  balance  is  due: 
Waffle  v.  Short,  25  Kan.  503;  Tootle  v.  Wells,  39  Kan.  452. 
And  each  new  item  added  to  the  account  in  favor  of  the  per- 
son against  whom  the  balance  is  due  operates  as  payment  or 
partial  payment  of  such  balance;  and  it  will  generally  operate 
in  payment  or  partial  payment  of  the  oldest  item  of  the  ac- 
count not  yet  paid  or  satisfied:  Shellabarger  v.  Binns,  18  Kan. 
345;  1  Morse  on  Banks  and  Banking,  sec.  355.  Hence,  as 
more  than  one  deficit  occurred  in  the  school  fund  and  in  the 
account  between  the  school  corporation  and  Holmes  and  the 
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investment  and  guaranty  company  and  the  bank,  one  of  such 
deficits  existing  before  the  execution  of  the  second  bond,  and 
the  other  occurring  subsequently  thereto,  the  deposits  made  ia 
the  bank  by  Holmes  and  the  investment  and  guaranty  com- 
pany after  the  occurrence  of  the  first  deficit  would  certainly 
operate  as  a  payment  and  satisfaction  of  that  deficit,  even  if 
it  were  made  subsequently  to  the  second  deficit. 

Other  questions  have  been  presented  by  counsel,  but  we  do 
not  think  that  they  require  any  comment. 

The  orders  and  judgments  of  the  court  below  in  both  the 
cases  which  we  have  been  considering  will  be  affirmed 

Official  Bonds  —  Additional  Bonds.  —  New  bonds  given  after  the  ori- 
ginal bonds  are  cumulative,  and  the  new  bonds  become  an  additional  seca- 
rity  for  the  discharge  of  such  duties  as  have  not  been  performed  at  the  tim« 
they  were  entered  into:  Poole  ▼.  Cox,  9  Ired.  69;  49  Am.  Dec.  410,  and  uota. 
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[45  Kansas,  45.] 

Municipal  Corporations  —  Liability  for  Injury  Arising  from  D». 
FECTIVB  AND  Unguakdkd  Street.  —  One  who,  in  approaching  a  pnblio 
street  over  private  property  which  he  has  no  right  to  use  as  a  traveled 
way,  and  over  which  the  city  has  no  control,  is  precipitated  over  an 
embankment  into  an  excavation  in  the  street,  and  injured,  cannot  recover 
therefor  from  the  city  on  the  ground  that  the  city  failed  to  provide 
proper  danger  signals  along  such  excavated  street. 

Municipal  Corporations  —  Duty  to  Guard  Excavated  Street.  —  A 
city  is  not  required  to  put  up  danger  signals  along  an  excavated  street 
as  to  one  traveling  outside  thereof,  except  at  the  crossings  or  intersec- 
tions of  such  street  by  other  public  streets  or  highways. 

Municipal  Corporation  need  not  Provide  Means  of  AccEas  from 
Private  Property  to  its  streets,  nor  is  it  liable  for  failure  to  guard  its 
streets  from  approach  from  such  property  at  dangerous  points. 

Welch  and  Welch,  for  the  plaintiff  in  error. 

S.  B.  henhart,  for  the  defendant  in  error. 

Green,  C.  The  plaintiff  in  error  instituted  this  suit  in  the 
district  court  of  Shawnee  County,  to  recover  damages  from 
the  city  of  South  Topeka,  for  a  failure  to  place  danger  signals 
at  a  point  where  a  well-traveled  way,  which  had  been  used, 
as  he  claimed,  for  more  than  fifteen  years  by  the  traveling 
public,  although  not  a  regularly  laid-out  road,  intersected  a 
street  of  such  city  which  had  been  excavated  a  distance  of 
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some  four  or  five  feet  below  the  surface  across  such  traveled 
way. 

At  the  April  term,  1888,  the  case  was  tried  by  a  jury,  and 
resulted  in  favor  of  the  city.  The  plaintiff  below  brings  the 
case  here,  and  assigns  error  in  the  giving  of  the  sixth  instruc- 
tion, and  the  refusal  of  an  instruction  requested  by  hira. 
These  assignments  we  shall  consider  together,  as  they  raise 
substantially  the  same  question.  In  the  sixth  instruction  the 
court  said  to  the  jury:  "I  further  instruct  you,  that  before 
you  can  find  for  the  plaintiff",  you  must  find  from  the  evidence 
that,  at  the  time  of  the  alleged  accident  and  injuries  com- 
plained of,  plaintiff"  M'as  in  a  public  street  or  public  highway 
in  the  city  of  South  Topeka.  If  the  plaintiff  was  not  in  a 
public  street  or  public  highway  when  he  was  precipitated  over 
the  bank  into  the  excavation  on  Kansas  Avenue,  then  he  can- 
not recover.  Therefore,  if  you  find  that  the  defendant  city 
excavated  the  avenue  up  to  the  west  line  of  the  avenue, — that 
is,  up  to  the  private  land  belonging  to  Ritchie  or  other  land- 
owner,—  and  that  plaintiff  approached  Kansas  Avenue  across 
the  open  private  land  of  Ritchie  or  other  person,  and  was  not 
in  a  public  street  or  public  highway  when  the  plaintiff"  and 
his  carriage  were  precipitated  over  the  bank  into  the  exca- 
•vation,  then  the  plaintiff  cannot  recover.  The  city  was  not 
required  to  put  up  danger  signals  at  any  point  along  the 
excavation  in  the  avenue  except  at  the  crossing  or  intersec- 
tion of  the  avenue  by  public  streets  or  public  highways;  and 
unless  plaintiff"  approached  the  avenue  by  a  public  street  or 
public  highway  where  it  was  the  duty  of  the  city  to  put  up 
danger  signals,  then  he  cannot  recover  in  this  action." 

The  evidence  is  not  preserved  in  the  record,  and  we  shall 
assume  that  the  facts  authorized  the  giving  of  this  instruction, . 
which  we  think  is  a  correct  statement  of  the  law.  It  is 
stated  in  the  petition  that  the  plaintiff  was  passing  on  said 
by-road  entering  Kansas  Avenue,  and  was  wholly  ignorant  of 
the  excavation  in  said  Kansas  Avenue,  and  was  not  aware  of 
^ny  danger,  and,  while  attempting  to  drive  onto  said  avenue 
about  nine  o'clock  at  night,  was  accidentally  precipitated  in 
said  excavation  with  his  team  and  carriage,  whereby  he  was 
injured;  that  the  accident  occurred  by  and  through  the  neg- 
ligence of  the  defendant  city  in  leaving  said  excavation  on 
Kansas  Avenue,  where  the  by-road  entered  the  same,  wholly 
unguarded  in  the  night-time,  by  lights  or  otherwise.  Was 
this  such  an  omission,  upon  the  part  of  the  city,  as  made  it 
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chargeable  with  negligence?  and  was  the  law  as  laid  down  by 
the  trial  court  correct?  We  must  resolve  these  questions  in 
favor  of  the  city.  There  was  no  obligation  resting  upon  the 
city  to  provide  a  way  over  private  property  to  its  public 
streets  and  avenues,  and  the  fact  that  the  ground  over  which^ 
the  plaintiff  passed  had  been  used  by  the  public  for  a  number 
of  years  would  not  cast  upon  the  city  any  duty  to  erect  bar- 
riers or  place  danger  signals  upon  such  ground,  unless  the 
city  had  full  and  complete  control  over  the  same,  as  a  part  of 
the  public  streets  of  the  city.  There  was  nothing  to  indicate 
that  this  ground  had  ever  been  dedicated  to  the  public,  in 
such  a  way  as  to  render  the  city  liable,  or  give  the  plaintiff 
any  right  to  use  it  as  a  traveled  way.  It  is  not  the  duty  of 
a  city  to  provide  means  of  access  from  private  property  to- 
its  streets,  nor  is  it  liable  for  a  failure  to  guard  its  streets 
from  approach,  at  points  where  such  approach  is  dangerous: 
Goodin  v.  City  of  Des  Moines,  55  Iowa,  67;  Zettler  v.  City  of 
Atlanta,  66  Ga.  195;  Young  v.  District  of  Columbia,  3  McAr. 
137. 
The  judgment  of  the  district  court  should  be  afl&rmed. 

The  Court.    It  is  so  ordered. 


Municipal  Corporations  —  Liability  for  Injitrt  Causbd  by  a  Db- 
FECTiVB  OR  Unguarded  Street.  —  A  municipal  corporation  is  not  liable 
for  a  place  having  been  left  exposed  without  barriers,  when  such  place  can' 
be  reached  only  by  leaving  the  highway  and  trespassing  upon  the  premiaea 
of  another:  Clark  v.  City  of  Richmond,  83  Va.  355;  5  Am.  St.  Rep.  281,  and 
note.  Towns  are  not  required  to  render  the  road  passable  for  the  entire 
width  of  the  located  premises,  or  to  provide  safe  and  convenient  access  to 
them  from  the  premises  of  adjoining  owners:  Brown  v.  Skowhegan,  82  Me. 
273.  A  city  will  not  be  held  liable  for  injuries  received  by  one  who  fell  into 
an  unguarded  excavation  made  by  one  of  its  citizens,  in  order  to  let  water  off 
of  his  sidewalk:  Plater  ▼.  Fey,  70  Mich.  644. 

Municipal  Corporations  —  LiABiLrrv  for  Failure  to  Put  Danokk 
Signals  around  Dangerous  Plaob.  —  In  the  absence  of  notice  to  its 
officers,  a  city  will  not  be  liable  for  failure  to  place  danger  signals  around  »• 
dangerous  excavation  opened  by  a  citizen  to  repair  hia  premises:  Lewi*  r^ 
Atlanta,  77  Ga.  756;  4  Am.  St.  Rep.  108,  and  not*. 
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HioKs  V.  Nelson. 

[45  Kansas,  47.] 

Taxation  —  Validitt  of  Rkdemption  Notice.  —  A  notice  for  the  redemp« 
tion  of  land  sold  for  delinquent  taxes,  which  gives  one  day  more  thaa 
the  three  years  allowed  for  redemption,  is  not  invalid  on  its  face. 

Taxation  —  Redemption  Notiob,  when  will  Sustain  Deed.  —  Where 
notice  for  the  redemption  of  land  sold  for  delinquent  taxes  gives  one  day 
more  than  the  three  years  allowed  by  statute  for  redemption,  and  the 
last  day  named  in  the  notice  is  Sunday,  a  deed  of  the  land  following  the 
notice  will  not  be  set  aside,  in  the  absence  of  a  showing  by  the  owner 
that  he  was  misled  by  the  notice,  and  that  he  offered  to  redeem  on  the 
last  day  named  therein,  or  if  the  last-named  day  was  Sunday,  on  the 
next  day. 

Taxation  —  Sufficienct  of  Redemption  Notice.  —  A  notice  to  redeem 
land  sold  for  delinquent  taxes  which  gives  the  date  of  sale,  from  which 
the  expiration  of  the  time  for  redemption  may  be  computed,  is  not 
invalid  for  uncertainty  or  indefiniteness  in  fixing  the  final  day  for 
redemption. 

Malcolm  Nicolson,  for  the  plaintiflF  in  error, 

Oeorge  G.  Cornellf  for  the  defendant  in  error. 

Strang,  C.  Action  in  ejectment  for  the  possession  of  the 
«ast  half  of  the  southwest  one  fourth  of  section  8,  township 
12,  range  11,  Wabaunsee  County,  Kansas.  Defendants  below 
•claim  the  land  under  a  tax  title.  The  statute  provides  that 
"  any  owner,  his  agent  or  attorney,  may,  at  any  time  within 
three  years  from  the  day  of  sale,  and  at  any  time  before  the 
execution  of  the  deed,  redeem  any  land  or  town  lot  sold  for 
taxes,  or  any  part  thereof,  or  interest  therein,  by  paying  to 
the  treasurer  of  the  county  the  amount  for  which  said  land 
^as  sold,  and  all  subsequent  taxes  and  charges  thereon," 
with  interest  as  provided  by  the  act.  The  statute  also 
requires  the  county  treasurer,  at  least  four  months  before  th© 
-expiration  of  the  time  limited  for  redeeming  lands  sold  foi 
taxes,  to  publish  in  some  paper  published  in,  or  of  generaV 
-circulation  in,  his  county,  once  a  week  for  four  consecutive 
weeks,  a  list  of  all  unredeemed  lands  and  town  lots,  describ- 
ing each  tract  or  lot  as  the  same  was  described  on  the  tax 
roll,  stating  the  name  of  the  person  to  whom  assessed,  if  any,' 
and  the  amount  of  taxes  charged,  and  interest,  calculated  to 
the  last  day  of  redemption,  due  on  each  parcel,  and  give 
-notice  that  unless  such  lands  or  lots  be  redeemed  on  or 
before  the  day  limited  therefor,  specifying  the  same,  they 
<will  be  conveyed  to  the  purchaser. 

The  trial  court  made  the  following  findings  of  fact,  to  wit: — 
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"1.  The  plaintiff  holds  title  to  the  real  estate  in  contro- 
versy, to  wit:  The  east  half  of  the  southwest  quarter  of  section. 
8,  township  12,  range  11  east,  containing  eighty  acres  of  land 
in  Wabaunsee  County,  state  of  Kansas,  by  a  chain  of  valid 
conveyances  duly  executed  and  delivered,  beginning  withr. 
a  patent  from  the  United  States,  dated  April  15,  1871,. 
and  ending  with  a  deed  to  the  plaintiff,  dated  August  18, 
1880. 

"  2.  Said  real  estate  was  sold  on  the  fifth  day  of  Septem- 
ber, 1882,  for  the  taxes  of  1881,  and  under  said  sale  a  tax 
deed,  valid  on  its  face,  was,  on  the  eleventh  day  of  September, 
1885,  duly  executed  and  delivered  to  C.  S.  Kinderdine,  by 
the  county  clerk  of  Wabaunsee  County,  Kansas,  and  the 
defendant  Lewis  Nelson  is  in  possession  of  said  real  estate 
under  title  derived  from  said  tax  deed,  by  conveyance  duly 
executed  and  delivered  to  him  by  said  Kinderdine  on  the 
eleventh  day  of  May,  1886. 

"3.  Prior  to*  the  execution  of  said  tax  deed,  the  county 
treasurer  of  Wabaunsee  County,  Kansas,  published  a  redemp- 
tion notice  of  Jands  sold  for  taxes  in  1882,  of  which  the  fol- 
lowing is  a  copy,  to  wit:  — 

"  *  County  Tbeasuber's  Office, 
"  'Alma,  Wabaunsee  County,  Kan.,  Feb.  13,  1885. 

"  'Notice  is  hereby  given  that  the  lands  described  in  the- 
following  list,  situate  in  the  county  of  Wabaunsee  and  state- 
of  Kansas,  were  sold  on  the  fifth  day  of  September,  1882,  for 
the  unpaid  taxes  of  1881,  and  costs  and  charges  thereon. 

"  'The  period  of  redemption  under  said  sale  will  expire  in 
three  years  from  the  day  of  said  sale,  or  on  the  sixth  day  oi 
September,  1885;  the  sum  set  opposite  the  several  tracts  in- 
cludes the  taxes,  interest,  and  charges  up  to  the  last  day  of 
redemption. 

"  '  Now,  therefore,  unless  the  said  lands  shall  be  redeemed 
on  or  before  the  sixth  day  of  September,  1885,  they  may  be 
conveyed  to  the  purchaser  thereof  on  and  after  the  sixth  day 
•  of  September,  1885. 

"'Joseph  Fields,  County  Treasurer.* 

"4.  The  sixth  day  of  September,  1885,  was  Sunday. 

'*5.  Before  the  suit  was  commenced,  the  plaintiff  tendered 
to  defendant  the  full  amount  of  taxes  and  interest  on  said 
land." 

And  the  following  conclusions  of  law:  — 
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"  1.  The  defendant  Lewis  Nelson  does  not  unlawfully  de- 
tain said  real  estate  from  said  plaintiff,  and  said  plaintiff  is 
not  entitled  to  recover  the  possession  thereof. 

"  2.  The  defendants  are  entitled  to  recover  their  costs." 

And  thereupon  said  plaintiff,  to  all  the  foregoing  conclu- 
sions of  law,  and  each  of  them,  duly  excepted. 

The  sole  question  involved  in  the  case  is  the  sufficiency  of 
the  redemption  notice.  There  are  two  questions  raised  on  the 
notice.  It  is  first  asserted  by  the  plaintiff  in  error  that  the 
notice  is  not  sufficient,  because,  since  the  last  day  of  the  period 
for  redemption,  the  6th  of  September,  is  Sunday,  the  no- 
tice should  have  extended  the  period  for  redemption  to  and 
including  the  next  day,  the  7th.  The  land  was  sold  on  the 
fifth  day  of  September,  1882.  Under  the  rule  of  this  court 
(English  v.  Williamson,  34  Kan.  212;  Cable  v.  Coates,  36 
Kan.  191),  the  day  of  sale  should  have  been  excluded;  the 
period  of  redemption,  then,  would  have  expired  on  September 
5,  1885.  September  5,  1885,  was  not  Sunday,  and  as  the  period 
for  redemption  expired  with  that  day,  it  mattered  not  that 
the  next  day  was  Sunday.  The  plaintiff  had  his  full  three 
years  in  which  to  redeem  with  the  expiration  of  Saturday, 
the  5th. 

It  is  argued  that,  because  by  the  terms  of  the  notice  the 
plaintiff  was  given  the  right  to  redeem  on  the  6th,  he  should 
have  had  all  of  that  day;  and  as  the  6th  was  Sunday,  he 
should  also  have  had  the  whole  of  the  next  day,  —  the  7th. 
We  do  not  think  this  argument  is  tenable.  The  statute 
gives  three  full  years  in  which  to  redeem,  and  until  the  deed 
is  executed;  but  the  notice  should  give  but  three  years.  If, 
however,  the  treasurer,  by  a  mistake  in  computation,  gives  in 
the  notice  one  day  more  than  three  years  for  redemption,  that 
will  not  render  the  notice  invalid  upon  its  face.  Nor  should 
the  owner  be  permitted  to  take  advantage  of  such  mistake  to 
set  aside  a  deed  following  such  notice,  without  showing  that 
he  was  misled  thereby,  and  that  he  offered  to  redeem  on  the 
last  day  named  in  the  notice,  or  if  the  last  day  named  was 
Sunday,  on  the  next  day.  It  is  also  said  the  notice  was  in- 
valid by  reason  of  its  uncertainty  or  want  of  definiteness  in 
fixing  the  final  day  for  redemption.  That  part  of  the  notice 
claimed  to  be  obnoxious  to  this  criticism  reads  as  follows: 
"The  period  of  redemption  under  said  sale  will  expire  in 
three  years  from  the  day  of  said  sale,  or  on  the  sixth  day  of 
Sept**mber,  1885."     It  is  argued  that  the  date  of  expiration 
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for  the  period  of  redemption  is  not  definitely  fixed;  that  the 
notice  is,  that  the  period  for  redemption  will  expire  on  one  or 
the  other  of  two  periods,  to  wit,  "  in  three  years  from  the  day 
of  sale,  or  on  the  sixth  day  of  September,  1885,"  and  that  this 
feature  of  the  notice  is  subject  to  the  criticism  of  this  court  in 
the  case  of  Blackiatone  v.  Sherwood,  31  Kan.  36,  and  is  there- 
fore invalid.  The  notice  in  this  case  differs  from  the  notice 
criticised  in  the  case  cited.  In  the  notice  in  that  case  the 
date  of  sale  was  not  given,  and  there  was  nothing  from  which 
to  compute  the  three  years  for  redemption.  In  this  case,  the 
date  of  sale  is  given  in  the  notice,  and  a  computation  will 
show  when  the  three  years  will  expire.  We  think  the  notice 
in  this  case  must  be  held  to  be  good;  it  is  therefore  recom- 
mended that  the  judgment  of  the  district  court  be  affirmed. 

The  Court.    It  is  so  ordered. 

A  rehearing  having  been  asked,  the  court,  in  respouse 
thereto,  said:  — 

Per  Curiam.  It  was  urged  in  support  of  a  rehearing  of 
this  case  that  the  former  opinion  was  in  conflict  with  Cable 
v.  Coates,  36  Kan.  191.  Cable  v.  Coates  followed  English  v. 
Williamson,  34  Kan.  212.  The  opinion,  however,  in  the 
former  case  failed  to  state,  as  it  should  have  done,  that  Sep- 
tember 4,  1881,  was  Sunday.  In  the  case  of  English  v.  Wil- 
liamson, 34  Kan.  212,  it  was  said  that  "under  the  statute 
above  quoted  [Civ.  Code,  sec.  722],  when  the  last  day  comes 
on  Sunday,  that  day,  as  well  as  the  first,  shall  be  excluded, 
and  we  suppose  our  tax  laws,  as  well  as  all  other  statutes, 
were  enacted  with  reference  to  this  rule,  and  therefore  that 
the  rule  should  govern.  Besides,  we  would  also  think  that 
such  rule  should  govern,  upon  general  principles.  If  Sunday, 
in  such  a  case,  is  not  excluded,  the  owner  of  the  property 
would  not  have  the  full  three  years  given  to  him  by  statute 
within  which  to  redeem  his  property  from  the  taxes,  while 
the  statutes,  in  express  terms,  give  him  that  time,  and  more 
than  that  time." 

As  September  4,  1881,  was  Sunday,  the  owner  of  the  land 
in  the  Cable  v.  Coatea  case  had  all  of  September  5,  1881,  in 
which  to  redeem;  but  the  tax  deed  was  issued  in  that  case  at 
two  o'clock,  p.  M.,  of  September  5,  1881,  and  therefore  was 
prematurely  issued. 

With  this  explanation,  the  Cable  v.  Coates  case  is  in  lin» 
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with  the  English  v.  Williamson  case,  and  the  opinion  handed 
-down  follows  both  of  those  cases. 

The  motion  for  a  rehearing  will  be  overruled. 


Taxation  —  Expiration  of  Time  to  Redeem.  —  If  the  day  of  the  month 
■on  which  the  right  to  redeem  from  a  tax  sale  falls  is  Sunday,  it  should  not 
be  computed,  and  the  owner  should  be  allowed  all  o(  the  next  day  in  which 
to  redeem:  Gage  v.  Dciv.%  129  111.  236;  16  Am.  St.  Rep.  260,  and  note.  Title 
will  not  be  presumed  to  have  been  acquired  nnder  a  tax  certificate  until  no- 
tice of  the  time  of  redemption  has  been  served:  Sanborn  v.  Mueller,  38  Minn. 
27;  McLellan  v.  Omodt,  37  Minn.  157. 

Taxatioh  —  Notice  o»  Redemption  —  When  Suiitciint.  —  It  must 
state  when  the  land  was  purchased,  in  whose  name  taxed,  a  description 
of  the  land,  for  what  year  taxed  or  specially  assessed,  and  when  the  time 
«f  redemption  will  expire:  Drake  v.  Ogden,  128  111.  603. 


Merrill  v.  Hutchinson. 

(45  Kansas,  69.] 
Deed  —  Quitclaim,  when  will  Prevail  over  Prior  Unrecorded  Deed. 
—  A  quitclaim  deed  duly  recorded  by  a  purchaser  in  good  faith  for 
valuable  consideration,  without  notice,  and  after  an  examination  of  the 
records,  and  the  exercise  of  reasonable  diligence  to  discover  ontstand* 
ing  interests,  will  prevail  over  a  prior  unrecorded  deed. 

Hetlinger  Brothers,  and  Vandeveer  and  Martin,  for  the  plain- 
tiff in  error. 

Whiteside  and  Gleason,  for  the  defendant  in  error. 

Johnston,  J.  George  Merrill  brought  this  action  in  the 
district  court  of  Reno  County  to  recover  two  lots  situate  in 
the  city  of  Hutchinson.  Henry  King  was  the  fee-simple 
owner  of  the  lots  for  several  years  prior  to  May  10,  1877,  at 
which  time  he  executed  a  conveyance  of  the  same  to  the 
plaintiff,  but  the  deed  was  not  recorded  until  more  than  ten 
years  had  elapsed.  Merrill  now  claims  title  and  right  of  re- 
covery under  this  conveyance.  Hutchinson,  the  defendant, 
claims  title  through  certain  tax  proceedings,  and  a  convey- 
-ance  made  to  him  by  Henry  King  and  wife  on  July  16,  1885. 
It  appears  that  King  paid  the  taxes  on  the  lots  until  1877, 
and  not  being  paid  for  that  year,  the  lots  were  sold  for  taxes, 
and  were  bid  in  by  the  county.  No  taxes  thereon  were  after- 
ward paid  by  any  one  until  January,  1883,  when  the  tax 
■certificate  was  assigned  to  L.  A.  Bigger,  and  a  tax  deed  was 
executed  to  him  on  January  16,  1884,  which  was  recorded  on 
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the  same  day.  '  Bigger  paid  taxes  thereon  up  to  1885,  and 
about  that  time  he  sold  the  property  to  Isa-ac  A.  Kitzmiller, 
but  the  deed  was  not  executed  until  March  17,  1886,  and  it 
was  recorded  on  ^March  24,  1886.  On  April  12,  1886,  Kitz- 
miller  and  wife  conveyed  the  lots  to  William  E.  Hutchinson^ 
and  on  July  16,  1885,  Henry  King  and  wife  executed  a  quit- 
claim deed,  purpcrrting  to  convey  the  property  to  Hutchinson^ 
which  instrument  was  recorded  on  July  17,  1885. 

The  plaintiff  contends  that  the  tax  proceedings  were  irreg- 
ular in  two  respects,  and  this  is  not  denied  by  the  defend- 
ant; and  hence  we  may  assume  that  the  tax  proceedings 
alone  will  not  sustain  the  defendant's  claim  of  title.  It  i» 
said  by  the  defendant  that  the  court  below  held  against  the 
validity  of  the  tax  proceedings;  but  it  is  also  held  that  the 
quitclaim  deed  of  Hutchinson  was  obtained  from  King  after 
making  diligent  inquiry  to  ascertain  the  condition  of  the 
title,  and  without  notice  of  the  unrecorded  deed  of  plaintiff, 
and  therefore  adjudged  the  quitclaim  deed  to  be  superior  to 
the  prior  unrecorded  deed  of  plaintiff.  This  is  the  only  ques- 
tion in  the  case. 

It  appears  that  when  King  conveyed  the  lots  to  Hutchin- 
son, he  had  forgotten  the  previous  conveyance  to  Merrill,  and 
he  supposed  that  he  still  held  the  original  title  to  the  lots, 
and  the  complete  title,  except  as  it  was  affected  by  the  tax 
title  which  had  been  taken,  and  which  had  then  passed  to 
Hutchinson.  Before  purchasing  the  lots  from  King,  Hutcli- 
inson  searched  the  records,  and  in  good  faith  made  diligent 
inquiry  and  examination  as  to  the  condition  of  the  title,  and 
found  nothing  indicating  the  prior  conveyance,  or  that  Mer- 
rill had  or  claimed  any  interest  in  the  property.  Kitzmiller 
had  taken  possession  of  the  lots  and  made  permanent  im- 
provements thereon  before  the  purchase  of  the  same  by 
Hutchinson.  None  of  the  parties  connected  with  the  tax 
proceedings,  or  who  paid  the  taxes,  or  who  took  possession 
and  made  improvements  on  the  property,  knew  anything  of 
the  prior  deed,  and  Merrill  did  not  disclose  the  fact  until 
long  after  the  tax  deed  and  subsequent  conveyance  had  been 
placed  on  record,  nor  for  a  long  time  after  the  permanent  im- 
provements had  been  made. 

The  plaintifiF  urges  that  the  defendant  cannot  be  regarded 
as  a  bona  fide  purchaser,  and  cites  Johnson  v.  Williams,  37 
Kan.  179.  It  was  there  held  that  where  the  grantor  gives 
only  a  quitclaim  deed,  the  purchaser  is  put  upon  inquiry;  but 
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it  was  not  decided  that  the  mere  taking  of  such  a  deed  de- 
prived him  from  being  considered  a  bona  fide  purchaser  under 
all  circumstances.  It  was  said  that  "a  person  who  holda 
real  estate  by  virtue  of  a  quitclaim  deed  only  from  his  im- 
mediate grantor,  whether  he  is  purchaser  or  not,  is  not  a  bona 
fide  purchaser  with  respect  to  outstanding  and  adverse  equi- 
ties and  interests  shown  by  the  records,  or  which  are  discov- 
erable by  the  exercise  of  reasonable  diligence  in  making 
proper  examinations  and  inquiries."  In  deciding  the  case, 
however,  it  was  remarked  that  "  it  may  be  that,  with  refer- 
ence to  some  equities  or  interests  in  real  estate,  the  purchaser 
who  holds  only  under  a  quitclaim  deed  may  be  deemed  to  be 
a  bona  fide  purchaser;  for  equities  and  interests  in  real  estate 
may  sometimes  be  latent,  hidden,  secret,  and  concealed,  and 
not  only  unknown  to  the  purchaser,  but  undiscoverable  by 
the  exercise  of  any  ordinary  or  reasonable  degree  of  dili- 
gence. It  is  possible,  also,  that  a  purchaser  taking  a  quit- 
claim deed  may,  under  the  registry  laws,  be  considered  a  bona 
fide  purchaser  with  reference  to  a  prior  unrecorded  deed  with 
respect  to  which  he  has  no  notice,  nor  any  reasonable  means 
of  obtaining  notice." 

The  facts  of  the  present  case  bring  it  within  the  sugges- 
tion made  in  the  cited  case,  and  we  think  the  rule  suggested 
should  be  adopted  for  the  determination  of  this  controversy: 
See  authorities  cited  in  Johnson  v.  Williams,  37  Kan.  179.  The 
form  of  the  deed  alone  did  not  conclude  Hutchinson,  nor  pre- 
vent him  from  becoming  a  purchaser  in  good  faith;  it  simply 
operated  as  a  warning  to  him,  and  put  him  upon  inquiry. 
It  was  his  duty  then  to  look  further,  and  ascertain  why  the 
deed  was  made  without  covenants  of  warranty;  and  he  took 
it  loaded  with  such  outstanding  equities  or  interests  as  he 
might  ha\*e  discovered  by  the  exercise  of  reasonable  diligence. 
As  we  have  seen,  he  examined  the  records,  inquired  of  those 
in  possession,  and  who  paid  the  taxes  thereon,  and  of  every 
one  who  had  any  apparent  interest  in  the  property,  and  could 
not  learn  from  any  of  them  that  Merrill  had  any  claim  upon 
the  property.  And  King,  the  owner  of  the  record  title,  ta 
whom  Hutchinson  applied  for  a  deed,  had  forgotten  the  con- 
veyance to  Merrill,  so  that  it  could  not  be  learned  from  that 
source.  The  reason  why  King  gave  and  Hutchinson  took  a 
deed  without  covenants  of  warranty  was  the  outstanding  tax 
title,  under  which  parties  had  taken  possession  and  made  im- 
provements; and  these  circumstances  justify  the  making  of  a 
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quitclaim  deed,  and  would  naturally  set  at  rest  any  doubts 
which  might  arise  in  the  mind  of  Hutchinson  on  account  of 
the  form  of  the  deed.  He  paid  a  fair  consideration  for  the 
iots,  and  although  his  conduct  has  been  criticised,  we  find 
nothing  in  it  to  impeach  his  good  faith.  It  may  be  remarked 
that  the  deed  from  King  purported  to  convey  the  property, 
and  did  not  in  terms  limit  the  conveyance  to  the  mere  inter- 
ests of  the  grantors,  nor  did  it  contain  any  express  restriction 
upon  an  absolute  conveyance.  King  evidently  intended  to 
convey  a  complete  title  to  the  property,  except  that  which  had 
been  acquired  through  tax  proceedings,  and  Hutchinson  sup- 
posed, and  had  a  right  to  suppose,  that  having  acquired  the 
rights  of  the  tax-title  purchaser,  and  a  conveyance  from  King, 
he  was  vested  with  a  complete  and  perfect  title.  The  inter- 
est of  Merrill  was  so  concealed  as  to  be  undiscoverable  by 
any  reasonable  search,  and  his  conduct  in  the  premises  does 
not  appeal  strongly  to  the  equitable  consideration  of  the 
court.  He  purchased  the  property  when  it  was  of  little 
Talue,  and  withheld  the  deed  from  record  for  about  ten  years. 
During  this  time  he  paid  no  taxes  and  made  no  improve- 
ments thereon,  and  did  nothing  to  disclose  his  ownership. 
With  an  unrecorded  deed  in  his  pocket,  he  stood  by  while 
others  who  had  obtained  deeds  placed  them  on  record,  erected 
buildings  and  other  improvements  on  the  lots,  and  paid  accu- 
mulated taxes  thereon,  never  intimating  that  he  held  an  in- 
terest in  the  property.  After  the  value  of  the  property  had 
been  greatly  enhanced  by  the  improvements  made,  and  by 
the  growth  and  general  prosperity  of  the  city,  he  uncovers 
a  deed,  and  asserts  title.  The  act  relating  to  conveyances 
provides  for  the  recording  of  all  instruments  conveying  real 
estate,  or  whereby  any  real  estate  may  be  affected,  and  that 
from  the  time  of  filing  the  same  with  the  register  of  deeds 
they  shall  impart  notice  to  all  persons  of  the  contents  of  the 
instruments,  and  that  all  subsequent  purchasers  and  mort- 
gagees shall  be  deemed  to  purchase  with  notice.  It  then  pro- 
vides that  "no  such  instrument  in  writing  shall  be  valid 
except  between  the  parties  thereto,  and  such  as  have  actual 
notice  thereof,  until  the  same  shall  be  deposited  with  the 
Tegisterof  deeds  for  record":  Gen.  Stats.  1889,  pars.  1128, 1129, 
1130.  The  duty  of  placing  the  deed  on  record  was  enjoined 
by  the  statute  and  required  by  public  policy;  but  the  plain- 
tiff ignored  both,  and  it  is  now  too  late  for  him  to  assert  his 
title  against  one  who  purchased  in  good  faith  and  without  no- 
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tice  of  the  outstanding  interest.  Even  apurchaser  at  sheriff's 
sale,  other  than  a  judgment  creditor,  who  has  parted  with 
value  on  the  strength  of  the  record,  and  that  there  are  no- 
outstanding  equities  or  titles  which  are  discoverable  by  ordi- 
nary diligence,  is  entitled  to  the  protection  of  the  recording: 
act.  As  to  him,  it  has  been  said:  "If  the  record  shows  the 
title  clear  in  a  party,  and  the  purchaser  has  no  notice  of  any 
outstanding  equities  or  titles,  he  may,  as  a  rule,  safely  pur- 
chase from  such  party,  and  the  holder  of  the  unrecorded  title 
is  estopped  to  setup  his  title  as  against  one  who,  purchasing, 
has  parted  with  value  on  the  strength  of  the  record.  And 
this  is  true,  whether  the  purchaser  obtains  title  from  the 
apparent  owner  by  voluntary  conveyance,  or  purchase  at  a 
sheriff's  sale":  Lee  v.  Bermingham,  30  Kan.  312. 

In  the  same  case  it  is  remarked  that  "every  claimant  of 
title  owes  a  duty  of  notice  to  the  public.  Generally  speak- 
ing, the  record  is  the  means  of  information;  and  the  spirit 
of  our  laws  is  to  encourage  reliance  upon  the  record.  Where 
that  fails,  and  the  claimant  knows  of  the  failure,  he  owes  to- 
the  public  the  duty  of  in  some  way  making  good  the  omission;, 
and  if  he  is  derelict  in  this  duty,  he  may  be  estopped  froni. 
afterward  setting  up  his  title  against  one  who  has  purchased 
and  parted  with  value  on  the  strength  of  the  record." 

In  Lewis  v.  Kirk,  28  Kan.  505,  it  is  said  that  "  a  purchaser 
in  good  faith  of  real  estate  is  never  bound  to  take  notice  of 
secret  equities,  liens,  interests,  trusts,  or  encumbrances,  which 
cannot  be  discovered  from  an  inspection  of  the  public  records, 
or  cannot  be  ascertained  by  inquiries  from  the  parties  in  pos- 
session. He  may  always  rely  upon  the  public  records,  and 
such  inquiries  as  they  suggest,  and  such  inquiries  as  are 
proper  of  the  parties  in  possession;  and  if  from  all  these  the 
title  appears  to  be  clear,  he  will  then  obtain  a  good  title^ 
although  there  may  be  some  outstanding  equity  or  lien  in. 
favor  of  some  other  person." 

The  defendant  acted  in  good  faith,  and  was  not  derelict  in 
examining  the  record  or  in  making  inquiries  of  those  in  pos- 
session or  of  those  likely  to  know  of  outstanding  equities  or 
titles.  The  plaintiff,  on  the  other  hand,  was  at  fault  in  fail- 
ing to  give  the  notice  which  the  law  and  fair  dealing  with  the 
public  requires.  In  consequence  of  his  fault,  the  property 
was  purchased  for  a  valuable  consideration,  taxes  were  paid 
and  improvements  made  thereon,  and  he  who  is  in  fault 
should  Bufifer  the  loss  which  his  conduct  has  occasioned. 
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"We  think  the  title  of  the  defendant  under  the  quitclaim 
deed  is  paramount  to  that  of  the  plaintiff,  and  the  ruling  of 
the  district  court  must  be  upheld. 

The  judgment  will  be  affirmed. 

Qttitclaim  Deeds,  Rights  op  Grantees  is.  —  The  rule  in  some  of  the 
«tates  is,  that  a  grantee  under  a  quitclaim  deed  takes  the  interest  of  his 
grantor  in  the  premises  conveyed,  but  is  not  to  be  deemed  a  bona  fide  pur' 
■chaser:  Peters  v.  Cartier,  80  Mich.  124;  20  Am.  St.  Rep.  508,  and  note; 
<Jummings  v.  Finnegan,  42  Minn.  524;  Lumpkins  v.  Adams,  74  Tex.  96;  Ood- 
dard  v.  Donaha,  42  Kan.  754.  Very  similar  to  the  principal  case  is  Marfluill 
T.  Roberts,  18  Minn.  405,  10  Am.  Rep.  201,  where  the  facta  showed  that  the 
defendant  granted  certain  lands  by  quitclaim  deed  to  the  plaintiff;  snbse- 
<}uently,  the  defendant  made  a  quitclaim  deed  to  L.  for  the  same  lands,  L. 
having  no  notice  of  the  plaintiff's  prior  deed,  which  was  never  recorded.  L-'s 
deed  was  duly  placed  on  record.  The  court  decided,  in  an  action  by  plaintiff 
against  defendant  for  damages,  that  the  plaintiff's  interest  in  the  lands  was 
not  affected  by  L.'s  quitclaim  deed. 


Calvert   v.  Whitmorb. 

145  Kansas,  99.] 
ELBcmoxB  —  Imperfect  Ballots  —  Evidence  op  Intent. — Ballots  east  at 
an  election  for  "Calvert,"  "A.  L.  Calvert,"  and  "J.  C.  Calvert"  may 
be  shown  to  have  been  intended  to  be  cast  for  "O.  L.  Calvert,"  when 
there  is  but  one  candidate  by  the  name  of  Calvert  to  be  voted  for  at 
such  election. 

/.  W.  Lewis ^  and  Bagley  and  Andrews,  for  the  petitioner. 

D.  Overmeyer  and  W.  C.  Webb,  for  the  respondent. 

Simpson,  C.  This  is  an  original  action  in  this  court.  The 
petition  alleges  that  the  plaintiff,  G.  L.  Calvert,  is  and  was  a 
a  resident  of  Itasca  township,  in  Sherman  County,  on  the  first 
day  of  November,  1889;  that  at  the  regular  election  in  No- 
vember, 1889,  the  plaintiff  and  the  defendant  were  candidates 
for  the  office  of  justice  of  the  peace  in  and  for  said  township; 
that  the  defendant,  Charles  W.  Whitmore,  received  159  votes, 
and  that  the  plaintiff  received  157  votes,  and  in  addition  to 
the  157  perfect  ballots  that  were  cast  for  the  plaintiff,  the 
following  imperfect  votes  were  cast:  One  for  Calvert,  one  for 
A.  L.  Calvert,  and  one  for  J.  C.  Calvert.  He  further  alleges 
that  the  three  ballots  cast,  bearing  respectively  the  names 
of  "  Calvert,"  "  A.  L.  Calvert,"  and  "  J.  C.  Calvert,"  were 
meant  and  intended  by  the  voters  so  casting  them  for  this 
plaintiff,  Q.  L.  Calvert,  and  in  truth  and  in  fact  were  eo  voted 
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for  plaintiff  for  said  oflBce;  that  in  erasing  the  name  of 
Charles  W.  Whitmore  and  writing  instead  thereof  the  name 
of  the  plaintiff  on  said  ballots,  the  persons  preparing  the  same 
meant  and  intended  to  write  on  each  of  said  ballots  the 
name  of  G.  L.  Calvert,  but  by  mistake  wrote  the  names  as 
aforesaid;  that  prior  to  said  election,  the  electors  of  said  town- 
ship met  in  mass  convention  and  nominated  as  candidates 
for  justice  of  the  peace  W.  K.  Brown,  Charles  W.  Whitmore, 
and  this  plaintiff,  G.  L.  Calvert,  and  that  these  three  persons 
were  the  only  candidates  for  said  ofBce  at  said  election;  that 
at  the  time  of  the  election,  this  plaintiff  had  an  oflBce  in  the 
town  of  Goodland,  in  said  township;  that  no  person  bearing 
the  name  of  A.  L.  Calvert  or  J.  C.  Calvert  resided  in  said 
township;  that  the  only  other  person  residing  in  said  town- 
ship bearing  the  name  of  Calvert  was  a  farmer  residing  on  a 
claim  in  the  most  remote  corner  of  the  township,  and  who  was 
not  a  candidate,  and  who  was  entirely  unknown  to  the  great 
body  of  the  electors  of  said  township;  and  that  the  names  of 
the  electors  casting  the  three  ballots  above  named  are  known 
to  the  plaintiff,  and  are  ready  and  willing  to  testify  that  said 
ballots  bearing  the  names  of  "  Calvert,"  '*  A.  L.  Calvert,"  and 
*'  J.  C.  Calvert "  were  so  prepared  and  voted  by  mistake,  but 
were  in  fact  cast  for  the  plaintiff  for  justice  of  the  peace.  He 
then  alleges  the  canvass  of  the  vote,  the  issuance  of  a  certifi- 
cate of  election  to  defendant;  that  the  plaintiff  filed  his  oath 
of  office,  and  offered  an  official  bond  for  approval,  demanded 
the  possession  of  the  office,  etc. 

To  this  petition  a  demurrer  is  interposed  because  it  does 
not  state  a  cause  of  action.  We  think  the  petition  contains 
every  necessary  allegation  to  state  a  good  cause  of  action  on 
the  part  of  the  plaintiff,  and  therefore  recommend  that  the 
demurrer  be  overruled,  and  the  defendant  allowed  thirty  days 
to  answer. 

The  Court.     It  is  so  ordered. 


Elections  —  Ballots  —  Evidence.  —  As  to  what  evidence  is  proper  to 
ehow  for  whom  a  ballot  was  cast  by  a  voter,  see  Boyer  v  Teague,  106  N.  C 
576;  19  Am.  St.  Rep.  547,  and  note.  When  the  ballots  prodnced  at  an 
election  contest  are  and  when  not  the  best  evidence  of  the  vote  cast:  See 
Hnrtman  v.  Youiirj,  17  Or.  150;  11  Am.  St.  Rep.  787,  and  particularly  note 
798-800.  Parol  and  extrinsic  evidence  to  explain  ambiguities  in  ballots: 
See  Oumm  v.  Hubbard,  97  Mo.  311;  10  Am.  St.  Rep.  312,  and  particularly 
note  317-322. 


Continental  Insurance  Company  v,  Wilson. 

[45  Kansas,  250.] 

Insurakcb  —  Arbitration,  when  Optional.  —  A  condition  in  an  insnranc*- 
policy,  providing  that  any  difference  of  opinion  between  the  insurer  and 
the  insured  as  to  the  amonnt  of  loss  may  be  submitted  to  arbitration,  is- 
not  a  condition  precedent  to  comniencing  suit  on  the  policy,  but  leaves^ 
arbitration  optional  with  the  parties,  and  either  may  decline  to  arbitrate. 

Insurance  —  Waiver  of  Arbitration  —  E.stoppel.  —  Where  a  condition 
in  an  insurance  policy  makes  arbitration  of  loss  a  condition  precedent 
to  suit,  and  the  insured,  after  loss,  demands  arbitration,  which  is  refused 
by  the  insurer,  auch  refusal  constitutes  a  waiver  of  arbitration,  and  th» 
latter  is  estopped  from  insisting  upon  arbitration  or  from  setting  np  » 
failure  to  arbitrate  as  a  defense  in  an  action  to  recover  the  losa. 

James  D.  Snoddy,  for  the  plaintiff  in  error. 

W.  R,  Biddle  and  H.  T.  Smith,  for  the  defendant  in  error. 

Strang,  C.  March  8,  1887,  the  plaintiff  in  error  issued  it» 
policy  of  insurance  to  the  defendant  in  error,  promising  therein 
to  indemnify  him  against  loss  or  damage  by  cyclone  in  the 
Bum  of  thirteen  hundred  dollars,  upon  his  stone  dwelling- 
house,  and  household  effects  therein.  April  21,  1887,  the 
neighborhood  of  the  defendant  in  error  was  visited  by  a  heavy 
wind-storm,  cyclonic  in  its  character,  which  struck  and 
eeverely  wrecked  his  house,  and  also  destroyed  some  of  his 
household  goods  therein,  resulting  in  a  loss  to  him,  as  he  al- 
leges, of  $1,040,  — $1,000  on  his  dwelling-house  and  $40  on 
his  goods.  On  the  same  day  he  notified  the  insurance  com- 
pany of  his  loss  by  the  storm.  May  31,  1887,  he  made  and 
sent  to  the  company  proof  of  his  loss.  A  few  days  after  the 
storm,  Odell  and  Forward,  agents  of  the  company,  visited  the 
premises  and  looked  them  over.  Afterward  there  was  some 
talk  between  the  defendant  in  error  and  the  agents  of  the 
plaintiff  in  error  about  arbitrating  the  matter,  but  no  arbitra- 
tion was  ever  had.  January  2, 1888,  Wilson  began  his  action 
in  the  district  court  of  Linn  County.  January  12th  the  in- 
surance company  filed  its  answer,  challenging  the  amount  of 
loss  sustained  by  Wilson,  and  pleading  that  by  the  terms  of 
their  policy  they  had  a  right  to  arbitrate  the  difference  between 
the  company  and  Wilson;  that  the  company  had  demanded 
arbitration,  and  Wilson  had  refused  to  join  therein,  and  claim- 
ing that  as  Wilson  had  refused  to  arbitrate,  he  could  not 
maintain  his  action.  The  company  also  claimed  an  offset  in 
the  form  of  a  premium  note  given  by  Wilson  to  the  company 
for  fifty-two  dollars,  and  which,  they  allege,  had  never  been 
paid.    January  22, 1888,  a  reply  was  filed  confessing  the  offset 
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and  averring  that  the  plaintiff  below  was  ready  and  willing 
to  arbitrate,  but  that  the  insurance  company  had  refused  to 
subn-iit  to  arbitration.  The  case  was  tried  by  the  court  and  a 
jury  April  5,  1888.  The  jury  returned  a  verdict  for  the  plain- 
tiff below,  assessing  his  damages  at  $838.95.  A  motion  for  a 
new  trial  was  overruled,  and  time  given  to  make  a  case  for 
this  court. 

As  we  view  the  record,  there  is  but  one  question  for  this 
court  to  determine.  The  alleged  error  in  the  assessment  of 
the  amount  of  damages  hardly  rises  to  the  dignity  of  a  ques- 
tion, under  the  oft-repeated  decisions  of  this  court,  and  the 
evidence  in  the  case.  There  is  certainly  evidence  to  support 
the  finding  of  the  jury  in  the  sum  returned  by  them.  Some 
of  the  witnesses  fixed  the  amount  of  damages  suffered  by 
Wilson  at  much  more  than  the  amount  returned  by  the  jury. 
The  trial  court  approved  the  verdict.  The  real  question  is, 
Was  Wilson  estopped  from  maintaining  his  action  by  any  re- 
fusal of  his  to  submit  the  question  of  the  amount  of  his  loss 
to  arbitration,  or  by  failure  to  submit  to  the  company  proper 
proof  of  loss?  The  policy  upon  which  this  action  is  founded 
requires  that  the  insured  shall  give  the  company  notice  in 
writing  of  his  loss,  in  case  loss  occurs,  within  fifteen  days, 
and  that  he  make  and  transmit  to  the  company  his  proof  of 
loss  within  sixty  days  after  it  occurs.  In  this  case  the  de- 
fendant gave  the  agents  of  the  company  notice  the  next  day 
after  the  storm,  and  forty  days  thereafter  made  and  sent  the 
company  proof  of  his  loss.  There  is  no  complaint  of  want  of 
notice  of  the  loss  within  fifteen  days,  and  actual  notice  was 
given  the  next  day  after  the  storm. 

Plaintiff  in  error  does  complain  of  the  sufficiency  of  the 
proof  of  loss.  As  the  proof  of  loss  was  made  and  sent  to  the 
company  May  31,  1887,  twenty  days  before  the  expiration  of 
the  period  of  time  fixed  in  the  policy  during  which  it  must  be 
made,  and  the  company  held  it  without  making  any  objection 
thereto  until  the  29th  of  July,  1887,  and  until  long  after  the 
time  as  fixed  in  the  policy  for  making  the  proof  of  loss  had 
expired,  it  is  estopped  from  making  any  complaint  now:  Ben 
Franklin  Fire  Ins.  Co.  v.  Flynn,  98  Pa.  St.  627;  Gervian- Amer- 
ican Ins.  Co.  V.  Davidson,  67  Ga.  14;  Merchants^  etc.  Ins.  Co. 
V.  Vining,  67  Ga.  661;  Butterworth  v.  Western  Assurance  Co.y 
132  Mass.  489;  Williams  v.  Hartford  Ins.  Co.,  54  Cal.  442;  35 
Am.  Rep.  77;  Killips  v.  Putnam  Fire  Ins.  Co.,  28  Wis.  472;  9 
Am.  Rep.  506;  0' Conner  v.  Hartford  Fire  Ins.  Co.,  31  Wis. 
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160;  Lewis  v.  Monmouth  Mut.  Fire  Ins.  Co.,  52  Me.  492;  Winnc' 
sheik  Ins.  Co.  v.  Schueller,  60  111.  465;  JEtna  Fire  Ins.  Co.  v. 
Tyler,  16  Wend.  385;  30  Am.  Dec.  90;  St.  Louis  Ins.  Co.  v. 
Kyle,  11  Mo.  278;  49  Am.  Dec.  74;  Mutual  Benefit  L.  Ins.  Co. 
V.  Tisdale,  91  U.  S.  238;  43  Barb.  351. 

The  arbitration  clause  of  the  policy  reads  as  follows:  "  Dif- 
ferences of  opinion  arising  between  the  parties  hereto  as  to 
the  amount  of  loss  or  damage  may  be  settled  by  arbitration; 
each  party  to  select  one  arbitrator,  and  in  case  of  disagree- 
ment, they  to  select  a  third,  and  their  award  in  writing, 
under  oath,  shall  be  binding  as  to  the  amount  of  loss,  the 
cost  of  said  arbitration  to  be  borne  bjj  the  parties  hereto 
equally." 

There  is  nothing  in  the  above  provision  to  render  the  arbi- 
tration proceeding  a  condition  precedent  to  the  maintenance 
of  an  action  on  the  policy  for  loss  sustained  under  it:  Mentz 
V.  Arvienia  F.  Ins.  Co.,  79  Pa.  St.  478;  21  Am.  Rep.  80;  Reed  v. 
Washington  F.  &  M.  Ins.  Co.,  138  Mass.  572;  Gere  v.  Council 
Bluffs  Ins.  Co.,  67  Iowa,  272;  54  Wis.  418;  Nurney  v.  Fire- 
man's Fund  Ins.  Co.,  63  Mich.  633;  6  Am.  St.  Rep.  338;  4 
McCrary,  125.  The  language  of  the  provision  quoted  allows 
arbitration,  but  leaves  it  optional  with  the  parties  to  the  con- 
tract, and  it  therefore  follows  that  either  may  decline  arbitra- 
tion: 2  Wood  on  Insurance,  1014,  1015. 

Counsel  argues  that  the  following  provision  renders  the 
arbitration  clause  absolute  and  binding  upon  the  parties,  and 
also  makes  it  a  condition  precedent:  "  And  it  is  hereby 
mutually  understood  and  agreed  by  and  between  this  com- 
pany and  the  assured  that  this  policy  is  made  and  accepted 
upon  and  with  reference  to  the  foregoing  terms,  conditions, 
stipulations,  and  restrictions,  all  of  which  are  hereby  declared 
to  be  a  part  of  this  contract,  and  are  to  be  used  and  resorted 
to,  in  order  to  determine  the  rights  and  obligations  of  the 
parties  hereto,  in  all  cases  not  herein  otherwise  especially  pro- 
vided for  in  writing." 

This  provision  adds  nothing  to  the  one  in  relation  to  arbi- 
tration. It  simply  refers  to  all  preceding  "terms,  conditions, 
stipulations,  and  restrictions,"  and  declares  they  are  to  be 
used  and  resorted  to  to  determine  the  rights  and  obligations 
of  the  parties  to  the  policy.  It  can  hardly  be  claimed  that 
this  very  general  provision  at  the  end  of  the  policy  changes 
any  of  the  preceding  terms,  conditions,  stipulations,  and 
restrictions  of   the  policy,  rendering  an  optional  provision 
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absolute  and  imperative.  It  would  require  a  much  more 
definite  provision  than  this  one  to  oust  the  jurisdiction  of  the 
courts.  ^  But  the  contention  of  the  plaintiff  in  error  has  been 
settled  against  it  by  frequent  decisions  of  the  courts  of  this 
country:  Nurney  v.  Fireman's  Fund  Ins.  Co.,  63  Mich.  633; 
6  Am.  St.  Rep.  338,  and  cases  there  cited.  There  being 
nothing  in  the  policy  requiring  arbitration  as  a  condition  pre- 
cedent to  the  maintenance  of  an  action  thereon  by  the  plain- 
tiff below,  it  follows  that  the  trial  court  did  not  err  in  holding 
that  evidence  in  relation  to  arbitration  was  irrelevant,  and 
therefore  incompetent,  nor  in  taking  such  evidence  from  the 

jury. 

There  is  one  other  phase  of  the  question  to  which  our  atten- 
tion is  called.  The  evidence  shows  that  the  defendant  in 
•error,  very  soon  after  the  injury  to  his  property,  notified  the 
plaintiff  in  error  that  he  wanted  to  arbitrate  the  question  of 
damages,  and  was  informed  by  Odell,  agent  of  the  company, 
that  he  did  not  have  time  then  to  attend  to  it;  that  some 
days  after,  he  notified  Forward,  agent  of  the  company,  that 

he  wanted  to  arbitrate,  who  said,  in  reply,  he'd  "be  d d 

if  he  would  arbitrate";  and  added,  "  You  may  sue  if  you  want 
to."  If  the  arbitration  provision  in  the  policy  in  this  case 
required  arbitration  as  a  condition  precedent,  the  reply  of 
Forward  to  Wilson's  demand  for  arbitration  would  amount 
to  a  waiver  of  the  arbitration  provision.  When,  in  response 
to  Wilson's  demand  for  arbitration,  the  company,  by  its 
agent,  refused  to  arbitrate,  it  was  estopped  from  calling  on 
Wilson,  subsequently,  to  arbitrate,  and  estopped  from  claim- 
ing any  right  of  arbitration  thereafter.  The  company  could 
not  decline  arbitration  when  demanded  by  Wilson,  and  still 
hold  him  to  it.  The  company  having  declined  arbitration, 
Wilson  would  have  the  right  to  bring  suit  at  once. 

It  is  recommended  that  the  judgment  of  the  district  court 
he  affirmed. 

The  Court.     It  is  bo  ordered. 


Fire  Insurance — Conditions  for  Arbitration  of  Losses.  —  A  condi- 
tion in  a  policy  of  fire  insurance  providing  for  arbitration  does  not  make 
such  arbitration  a  condition  precedent  to  the  bringing  of  an  action  upon 
such  policy:  Birmingham  F.  Ins.  Co.  v.  Pulver,  126  111.  329;  9  Am.  St.  Rep. 
598,  and  note;  Hutchinson  t.  Liverpool  etc.  Ins.  Co.,  153  Masa.  143;  unless 
clearly  made  so  by  the  terms  of  the  policy:  Chippewa  L.  Co.  v.  Phenix  Ina. 
Co.,  80  Mich.  116;  Pioneer  ]\tfg.  Co.  v.  Phcenix  Assur.  Co.,  106  N.  C.  28; 
Oasser  V.  Sun  Fire  Office,  42  Miim.  315.     Provisions  making  arbitration  » 
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condition  precedent  to  suit  upon  a  policy  do  not  apply  to  cases  in  which  th»^ 
company  denies  all  liability  whatever  under  the  contract:  Bailey  v.  jEtna^ 
/nn.  Co.,  77  Wis.  336.  An  arbitration  and  award  merely  as  to  the  amount 
of  loss  does  not  estop  the  company  from  denying  any  legal  liability  upoa 
the  ground  that  the  policy  was  void  for  reasons  known  to  the  assured  atth«' 
time  of  tlie  arbitration:  Johnson  v.  American  Ins.  Co.,  41  Minn.  396. 

Fire  Insurance  —  Waiver  of  Condition  as  to  Arbitration.  —  Th» 
condition  in  a  policy  requiring  an  arbitration  before  the  institution  of  »< 
suit  thereupon  may  be  waived  by  the  company:  Farnum  v.  Phoenix  Ins. 
Co.,  83  Cal.  246;  17  Am.  St.  Rep.  233;  Nu7-ney  v.  Fireman's  F.  Im.  Co.,  6^- 
Mich.  633;  6  Am.  St  Rep.  338;  Morley  v.  Liverpool  etc.  Ins.  Co.,  85  Mich^ 
210;  Tillq/  V.  Connecticut  F.  Ins.  Co.,  86  Va.  811. 


Long  v.  Fife. 

[45  Kansas,  271.] 
Process  —  Affidavit  for  Publication  —  Amendment.  — Where  the  Juris- 
dictional facts  necessary  to  warrant  service  upon  defendant  by  publica* 
tion  were  in  existence  at  the  commencement  of  the  action,  and  the 
affidavit  for  publication,  otherwise  good,  is  voidable  because  a  material 
fact  is  inferentially  but  'insufficiently  stated,  the  court  may,  either  be- 
fore or  after  judgment,  permit  an  amended  and  corrected  affidavit  for. 
publication  to  be  filed,  and  when  filed  it  gives  the  court  jurisdiction,, 
and  relates  back  to  the  time  of  the  commencement  of  the  action. 

H.  M.  Merriwether,  for  the  plaintiffs  in  error. 
John  A.  Hale,  for  the  defendant  in  error. 

HoRTON,  C.  J.  On  the  first  day  of  September,  1886,  J.  O.- 
Fife filed  a  petition  in  the  district  court  of  Wyandotte  County ^. 
asking  judgment  against  Mrs.  M.  A.  Hays  for  one  hundred 
dollars  for  attorney's  fees.  A  summons  was  issued  on  the 
same  day,  and  returned  on  the  third  day  of  September,  1886, 
"not  found."  On  the  same  day  on  which  the  petition  was 
filed,  an  affidavit  for  publication  was  filed  in  the  clerk's  office 
of  the  court,  which,  omitting  caption,  is  in  words  and  figures 
as  follows:  — 

"J.  O.  Fife,  Plaintiff,  v.  Mrs.  M.  A.  Hays,  Defendant. 

"J.  0.  Fife,  of  lawful  age,  being  by  me  first  duly  sworn  ac- 
cording to  law,  upon  his  oath  says  that  he  is  the  plaintiff  in. 
the  above-entitled  cause;  that  defendant  is  the  owner  of  lot 
No.  6  in  block  79,  and  lot  No.  42  in  block  49,  in  the  old 
city  of  Wyandotte,  now  Kansas  City,  Wyandotte  County, 
Kansas;  that  this  suit  is  brought  for  the  purpose  of  recover- 
ing the  sum  of  $100  due  affiant  from  defendant  above  named; 
that  defendant  is  a  non-resident  of  the  state  of  Kansas,  and. 
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that  service  of  summons  cannot  be  made  on  said  defendant 
within  the  state  of  Kansas.  J.  0.  Fife. 

"  Subscribed  and  sworn  to  before  me  this  first  day  of  Sep- 
tember, 1886.  L.  C.  Trickey,  Clerk  District  Court." 

On  the  same  day  on  which  the  petition  was  filed,  an  attach- 
ment affidavit  was  filed,  and  on  the  third  day  of  September, 

1886,  the  real  estate  mentioned  was  attached,  pursuant  to  the 
affidavit  and  the  order  issued  thereon.  Proceeding  upon  the 
affidavit,  publication  was  made  and  filed  on  January  8,  1887. 
The  publication  notice,  which  was  published  for  a  sufficient 
time  in  the  Wyandotte  Gazette,  a  weekly  newspaper  of  gen- 
eral circulation  in  Wyandotte  County,  Kansas,  omitting  cap- 
tion, was  as  follows:  — 

"  M.  A.  Hays,  defendant  above  named,  will  take  notice 
that  she  has  been  sued  in  the  district  court  of  Wyandotte 
€ounty,  Kansas,  by  J.  0.  Fife,  plaintiff  above  named,  for 
the  sum  of  $100,  and  interest  thereon  at  the  rate  of  seven  per 
cent  per  annum  from  April  1,  1885,  and  that  defendant  must 
answer  plaintiff's  petition  on  or  before  the  twenty-fifth  day  of 
October,  1886,  or  said  petition  will  be  taken  as  true,  and  judg- 
ment rendered  in  favor  of  plaintiff  against  defendant  for  said 
sum  and  costs,  and  that  lot  42  in  block  49,  and  lot  6  in  block 
79,  all  in  Wyandotte,  now  part  of  Kansas  City,  Wyandotte 
County,  Kansas,  the  property  of  defendant,  and  heretofore  by 
the  sheriff  of  Wyandotte  County  attached,  will  be  sold,  and 
the  proceeds  thereof  applied  toward  the  payment  of  said  judg- 
xnent  and  costs. 

[Signed]  "  F.  0.  Fife,  Plaintiff. 

"  By  Jas.  F.  Getty,  Att'y  for  Plaintiff." 

On  the  nineteenth  day  of  January,  1887,  the  defendant  fail- 
•ing  to  appear,  judgment  was  rendered  for  plaintiff  in  the  usual 
form,  and  on  the  thirty-first  day  of  May,  1887,  the  sheriff  of 
the  county  sold  the  real  estate  to  James  Birmingham.  On 
the  sixth  day  of  June,  1887,  the  sheriff's  deed  was  executed, 
and  the  same  was  filed  for  record  in  the  office  of  the  register 
of  deeds  of  the  county  of  Wyandotte  on  the  13th  of  June, 

1887.  On  the  twenty-eighth  day  of  December,  1886,  the  real 
^estate  in  question  was  sold  by  Mrs.  M.  A.  Hays  and  husband 

to  Wingate  Jackson.  The  deed  was  recorded  December  30, 
1886.  On  the  sixth  day  of  June,  1887,  Jackson  sold  lot  6, 
block  79,  to  H.  M.  Merriwether,  which  deed  was  recorded 
June  11,  1887,  and  on  June  9,  1887,  Merriwether  sold  lot  6, 
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block  79,  to  Juliette  U.  Long.  This  deed  was  recorded  June 
11,  1887.  On  the  twenty-first  day  of  September,  1887,  Win- 
gate  Jackson  and  Juliette  U.  Long  filed  their  motion  to  vacate 
and  set  aside  the  judgment,  on  the  ground  that  the  afiidavit 
for  publication  was  essentially  defective;  that  the  publication, 
of  notice  was  therefore  void;  that  no  other  service  was  had; 
that  defendant  did  not  appear  or  in  any  manner  waive  ser- 
vice, and  that  consequently  the  judgment  was  absolutely  void 
for  want  of  jurisdiction.  The  district  court  allowed  Fife  to 
file  an  amended  affidavit  for  publication,  on  the  ground  that, 
the  affidavit  for  publication  was  not  void,  but  voidable  only. 
Thereupon,  with  leave  of  the  court,  an  amended  affidavit  for 
publication,  fully  sufficient,  was  filed.  Jackson  and  Long 
excepted,  and  bring  the  case  here. 

This  court  has  already  decided  that  if  the  jurisdictional 
facts  necessary  to  warrant  service  upon  a  defendant  by  publi- 
cation were  in  existence  at  the  commencement  of  the  action, 
and  the  affidavit  for  publication  is  defective  only,  and  not 
voidable,  the  court,  after  judgment,  may  permit  an  amended 
affidavit  for  publication  to  be  filed,  and  such  affidavit,  when 
filed,  gives  jurisdiction  to  the  court,  and  relates  back  to  the 
time  of  the  commencement  of  the  action:  Pierce  v.  Butters, 
21  Kan.  124;  Wilkina  v.  Tourtellott,  28  Kan.  833;  Harrison  v. 
Beard,  30  Kan.  532. 

The  affidavit  for  publication  should  have  stated  that  the 
case  commenced  in  the  district  court  was  one  of  those  men- 
tioned in  section  72  of  the  Civil  Code. 

*'  The  rule  is,  if  there  is  a  total  want  of  evidence  upon  a 
vital  point  in  the  affidavit,  the  court  acquires  no  jurisdiction 
by  publication  of  the  summons;  but  where  there  is  not  an 
entire  omission  to  state  some  material  fact,  but  it  is  inferen- 
tially  or  insufficiently  set  forth,  the  proceedings  are  merely 
voidable  ":  Harris  v.  Claflin,  36  Kan.  543. 

The  affidavit  for  publication  stated  that  Mrs.  M.  A.  Hays,, 
the  defendant,  was  a  non-resident  of  the  state  of  Kansas; 
that  service  of  summons  could  not  be  made  upon  her  within 
the  state;  that  the  action  was  brought  for  the  purpose  of 
recovering  from  her  the  sum  of  one  hundred  dollars  due  to 
the  plaintiff,  and  also  set  forth  a  full  description  of  the  real 
estate  owned  by  her  in  the  city  of  Wyandotte,  now  Kansas^ 
City.  This  was  the  property  that  was  attached,  and  which 
was  subsequently  sold  to  pay  the  judgment.  The  fair  in- 
ference from  the  affidavit  is,  that  the  real  estate  described 
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was  sought  to  be  taken,  or  appropriated,  for  the  debt  owing 
from  Mrs.  Hays;  at  least,  we  do  not  think  the  omission  in 
the  affidavit  so  vital,  in  view  of  what  the  affidavit  did  con- 
tain, as  to  render  the  proceedings  void.  Therefore  our 
conclusion  is,  that  the  court  did  not  err  in  permitting  the 
amended  affidavit  to  be  made  and  filed. 

This  case  differs  from  Harris  v.  Claflin,  86  Kan.  543,  in 
which  case  Mr.  Justice  Johnston  dissented.  In  that  case, 
nothing  was  stated  in  the  affidavit  for  publication  about  the 
action  being  one  of  those  mentioned  in  section  72  of  the  Civil 
Code,  no  real  estate  was  described  or  referred  to,  and  no  debt 
was  alleged  as  being  owed  from  the  defendant  to  the  plaintiff, 
or  to  any  one  else. 

The  judgment  of  the  district  court  will  be  affirmed. 


Process,  Affidavit  for,  Amendment  of.  —  An  affidavit  for  an  attach- 
ment may  be  amended  upon  motion:  Maples  v.  Tunin,  11  Humph.  108;  63 
Am.  Dec  779;  note  to  Barber  v.  Swan,  61  Am.  Dec.  129,  130. 


State  v,  Kansas  Mercantile  Association. 

[46  Kansas,  351.] 

Lottery  —  Definition.  —  A  scheme  for  the  distribution  of  prizes  by  chance 
is  a  lottery. 

LoTi'ERY  —  "Playing  Policy." —  A  scheme  popularly  and  generally  known 
as  "  playing  policy  "  is  a  lottery. 

Lottery  —  Scheme  Which  is.  —  A  scheme  by  which  an  association  sella 
certificates  or  tickets  for  a  certain  small  sum  of  money  which  entitle  the 
purchaser  to  a  lead-pencil  and  the  right  to  select  certain  numbers  which, 
if  drawn  from  a  revolving  wheel  in  which  other  numbers  are  placed, 
entitle  the  purchaser  to  a  sum  of  money  much  larger  than  the  purchase 
price  of  the  tickets,  is  a  lottery,  and  unlawful. 

If.  B.  Kellogg,  attorney-general,  for  the  state. 

S.  B.  Bradford,  for  the  defendants. 

HoRTON,  C.  J.  This  action  is  brought  under  subdivisions 
3  and  4  of  paragraph  4767  of  the  General  Statutes  of  1889. 
It  has  for  its  object  the  forfeiture  of  the  charter  of  the  Kansas 
Mercantile  Association,  and  the  prevention  of  the  individual 
defendants  from  acting  as  a  corporation  or  exercising  corpo- 
rate rights.  The  charter  states  that  the  purpose  for  which 
tlie  corporation  was  formed  is  to  sell  various  articles  of  mer- 
chandise with  premium  numbers  attached,  the  premium 
numbers  entitling  purchasers  holding  the  same  to  a  selection 
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of  other  articles.  The  testimony  of  P.  W.  Kline,  the  general 
manager  of  the  association,  shows  that  the  object  in  obtaining 
the  charter  was  to  enable  the  association  to  carry  on  the  iden- 
tical business  which  the  evidence  discloses  is  carried  on  by 
the  association.  The  testimony  of  witnesses  shows  that  the 
association  has  on  hand  a  number  of  lead- pencils,  probably 
of  the  value  of  a  small  fraction  of  a  cent;  that  a  five-cent  in- 
vestment or  a  dollar  investment  in  the  purchase  of  one  of  the 
*'  vendor's  certificates,"  as  the  defendants  are  pleased  to  call 
their  tickets,  entitles  the  purchaser  to  one  of  these  lead-pen- 
cils; that  the  purchaser  of  a  certificate  or  ticket  selects  cer- 
tain  numbers,  say  3,  9, 13,  and  hands  these  numbers  into  the 
oflBce  of  the  association,  and  if  all  the  same  numbers  come 
out  in  the  next  drawing,  the  purchaser  get  a  prize,  ranging 
from  forty-five  cents  to  two  thousand  five  hundred  dollars;  if 
the  numbers  selected  do  not  come  out,  the  purchaser  gets  no 
prize;  that  twice  a  day  seventy-eight  numbers  are  placed  into 
a  wheel  on  the  stage  of  Hanson's  Opera  House,  at  Kansas  City, 
in  this  state;  that  the  wheel  is  revolved  for  half  an  hour;  that 
a  blindfolded  boy  draws  out  twelve  numbers  at  a  noon  draw- 
ing and  thirteen  numbers  at  an  evening  drawing;  that  such 
persons  as  choose  to  be  present  at  these  drawings  attend  and 
make  up  the  audience;  that  the  numbers  drawn  are  posted 
on  a  blackboard,  and  are  sent  to  the  various  agencies  in 
Atchison,  Wichita,  Leavenworth,  St.  Joseph,  Missouri,  and 
two  or  three  points  in  Texas,  where  the  association  has 
agencies  established  for  the  purpose  of  assisting  in  carrying 
on  its  business.  The  business  of  the  association  is  called  and 
generally  known  as  "playing  policy." 

Section  3,  article  15,  of  the  constitution  of  the  state  ordains 
that  "  lotteries  and  the  sale  of  lottery  tickets  are  forever  pro- 
hibited." Of  course,  there  is  no  provision  in  the  statute  con- 
cerning private  corporations  authorizing  the  formation  of  any 
corporation  or  association  in  this  state  to  carry  on  lotteries  or 
to  sell  lottery  tickets. 

Paragraph  4767,  General  Statutes  of  1889,  reads:  "Such 
action  [in  the  nature  of  quo  warrantol  may  be  brought  in 
the  supreme  court,  or  in  the  district  court,  in  the  following 
cases:  ....  3.  When  any  association  or  number  of  persons 
shall  act  within  the  state  as  a  corporation  without  being 
legally  incorporated;  4.  When  any  corporation  does  or  ad- 
mits acts  which  amount  to  a  surrender  or  forfeiture  of  their 
rights  and  privileges  as  a  corporation,  or  when  any  corpora- 
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tion  abuses  its  power  or  exercises  powers  not  conferred  by 
law." 

Upon  the  pleadings  and  evidence,  the  sole  question  is, 
whether  the  business  carried  on  by  the  Kansas  Mercantile 
Association  is  a  lottery.  The  word  "  lottery  "  must  be  con- 
strued in  the  popular  sense,  with  a  view  of  remedying  the 
mischief  intended  to  be  prevented,  and  to  suppress  all  evasions 
for  the  continuance  of  the  mischief. 

A  "  gift  sale  "  of  books  is  a  lottery:  State  v.  Clarke,  33  N.  H. 
529;   66  Am.  Dec.  723. 

A  "prize-candy"  business  is  a  lottery:  Hull  v.  Ruggles,  bQ 
N.  Y.  424;  Holoman  v.  State,  2  Tex.  App.  610;  28  Am.  Rep. 
439. 

"  Prize  concerts  "  are  lotteries:  Commonwealth  v.  Thacher, 
S7  Mass.  583;  93  Am.  Dec.  125;  State  v.  Overton,  16  Nev.  136; 
Negley  v.  Devlin,  12  Abb.  Pr.  210. 

"  Prize  tickets  "  to  induce  subscriptions  to  a  newspaper  con- 
stitute a  lottery:  State  v.  Mumford,  73  Mo.  647;  39  Am.  Rep. 
532. 

''Raffles"  at  fairs  are  lotteries:  Commonwealth  v.  Mander- 
jield,  8  Phila.  459. 

"  Drawing  works  of  arts  "  constitutes  a  lottery:  Governors  of 
Almshouse  v.  American  Art  Union,  7  N.  Y.  228. 

"A  public  exhibition  during  which,  and  as  a  part  of  the 
advertised  proceedings,  presents  were  distributed  among  such 
of  the  audience  as  held  tickets  which  answered  to  the  num- 
bers called  at  will  by  the  exhibitor,  held  to  be  a  lottery": 
State  V.  Shorts,  32  N.  J.  L.  398;  90  Am.  Dec.  668. 

"  When  a  city  or  a  government,  in  order  to  make  an  in- 
ducement for  people  to  buy  their  bonds,  holds  out  large  prizes 
to  be  drawn  by  chance,  or  determined  by  lot  in  the  manner 
in  which  prizes  are  usually  determined  in  honestly  conducted 
lotteries,  the  mailing  of  circulars  concerning  such  drawings, 
past  and  future,  is  a  mailing  of  lottery  circulars  ":  United 
States  V.  Zeisler,  30  Fed.  Rep.  499. 

*'  A  scheme  for  the  disposal  of  town  lots,  by  the  terms  of 
which  a  number  of  lots  are  sold,  and  others  are  reserved  to 
be  distributed  by  lot  among  the  purchasers  of  the  first  por- 
tion, so  that  the  chance  of  obtaining  one  of  the  reserved  prize 
lots  forms  a  part  of  the  inducement  or  consideration  for  which 
«ach  purchaser  pays  the  price  agreed  on  for  the  lot  sold  to 
him,  is  a  lottery  ":    United  States  v.  Olney,  1  Abb.  275. 

"  Playing  policy  "  has  also  been  decided  in  New  York  to  be 
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a  lottery  ":  Wilkinson  v.  Gill,  74  N.  Y.  63;  30  Am.  Rep.  264. 
In  that  case  Church,  C.  J.,  said  that  a  "lottery"  "is  defined 
by  Webster,  a  scheme  for  the  distribution  of  prizes  by  chance, 
or  the  distribution  itself;  and  he  defines  *lot'  as  'that  which 
causes,  falls,  or  happens;  that  which  in  human  speech  is  called 
chance,  fortune,  hazard  ';  and  '  to  draw  lots'  is  '  to  determine 
an  event  by  drawing  one  thing  from  a  number,  whose  marka 
are  concealed  from  the  drawer,  and  thus  determining  an  event/ 
Worcester  defines  'lottery  '  as  *  a  hazard  in  which  sums  are 
ventured  for  a  chance  of  obtaining  a  greater  value.'  The 
language  of  Folger,  J.,  in  Hull  v.  Ruggles,  56  N.  Y.  424,  may 
be  adopted  as  a  result  of  the  accepted  definitions:  '  Where  a 
pecuniary  consideration  is  paid,  and  it  is  determined  by  lot 
or  chance,  according  to  some  scheme  held  out  to  the  public, 
what  and  how  much  he  who  pays  the  money  is  to  have  for  it,, 
that  is  a  lottery.' " 

Clearly,  the  business  in  which  the  association  is  engaged 
is  "a  scheme  for  the  distribution  of  prizes  by  chance."  It 
has  all  the  essential  features  of  a  lottery,  and  should  be  so 
construed.  A  purchaser  of  a  certificate  or  ticket  from  the 
association  does  so  with  the  hope  or  expectation  of  drawing  a 
prize.  His  purpose  is  to  try  his  luck  at  "  fortune's  wheel,'' 
and  not  to  get  a  lead-pencil. 

Within  the  definition  of  Webster  and  the  authorities  cited, 
the  purpose  of  the  association  and  its  ofiicers  and  agents  is 
to  establish  and  carry  on  a  lottery.  The  purpose  expressed 
in  the  charter  of  the  association  shows  that  purchasers  of 
merchandise  from  the  association,  with  premium  numbers, 
were  to  be  entitled  to  the  selection  of  other  articles;  that  is, 
prizes.  Therefore  it  is  evident  that  the  parties  filing  the 
charter  and  organizing  the  association  intended  to  carry  on 
"a  scheme  for  the  distribution  of  prizes  by  chance";  that  is, 
to  establish  "  a  lottery."  This  is  unlawful.  Such  a  scheme 
or  business  has  no  warrant  of  authority  from  any  statute,  and 
is  in  direct  violation  of  the  constitution  of  the  state. 

Even  if  there  is  no  statute  prescribing  fines  or  penalties  ta 
be  inflicted  upon  persons  engaged  in  carrying  on  lotteries  in 
the  state,  yet  the  constitution  is  so  far  self-executing  that  no- 
charter  can  be  granted  or  corporation  organized  in  the  state 
for  lottery  business  or  the  sale  of  lottery  tickets.  The  alleged 
charter  of  the  defendant  will  therefore  be  declared  null  and 
void,  and  all  of  the  defendants  are  hereby  prohibited  fronk 
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transacting  or  carrying  on  the  business,  or  "  lottery,"  described 
in  the  petition. 

Judgment  will  be  entered  accordingly  against  the  defend-, 
ants,  with  costs.  

Lottery,  What  Constitutes:  See  State  v.  Boneil,  42  La.  Ann.  1110;  21 
Am.  St.  Rep.  413,  and  note.  In  Long  v.  State,  73  Md.  527,  a  sale  of  par- 
cels of  coffee  upon  each  of  which  was  pasted  a  slip  of  paper  having  printed 
upon  the  under  side  thereof  the  name  of  some  article  of  merchandise  that 
the  purchaser  is  entitled  to  was  decided  to  be  a  violation  of  the  Maryland 
statute  which  prohibits  "any  scheme  or  device  by  way  of  gift  enterprise* 
of  any  kind  or  character  whatsoever." 


Kansas  City  v.  Bradbury. 

[45  Kansas,  381.J 

MuNiciPAt  Corporations  —  Defective  Sidewalk  —  Liability  for  In- 
jury. —  Where  defects  in  a  sidewalk  on  the  streets  of  a  city  are^ 
known  to  the  officers  having  charge  of  the  streets,  or  have  existed 
for  such  length  of  time  that  they  could  have  been  known  to  them  by 
the  exercise  of  ordinary  care  and  diligence,  the  city  is  liable  in  dam- 
ages to  one  who  is  injured  by  reason  of  such  defects,  without  fault  or 
negligence  on  his  part. 

Ikstructions  Asked  afper  Those  Given  sufficiently  cover  the  facts  and 
issues  in  the  case  are  properly  refused. 

Order  of  Evidence  is  within  the  sound  discretion  of  the  court,  and  it  may 
even  open  the  case  for  the  purpose  of  receiving  further  evidence. 

Iustructions  —  Findings  of  Fact.  —  Although  either  party  has  a  right  to 
written  findings  of  the  jury  upon  material  questions  of  fact  involved  in. 
the  case,  still,  a  refusal  to  submit  to  the  jury  an  instruction  as  to  "  what 
sum  the  plaintiff  is  entitled  to  recover  on  account  of  money  paid  out  for 
medicine  and  the  services  of  a  physician,"  in  consequence  of  personal 
injury,  is  not  sufficient  to  reverse  the  judgment  in  the  event  of  a  ver- 
dict la  favor  of  plaintiff,  when  the  evidence  as  to  expenses  for  medicine 
and  medical  attendance  is  uncontradicted. 

W.  S.  Carroll,  for  the  plaintiff  in  error. 

Alden  and  McGrew,  and  Scroggs  and  Gibson,  for  the  defend- 
ant in  error. 

HoRTON,  C.  J.  This  was  an  action  brought  by  Mrs.  Mary 
J.  Bradbury  against  the  city  of  Kansas  City  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been  caused  on  th& 
night  of  the  29th  of  August,  1886,  by  reason  of  the  unsafe  and 
defective  condition  of  a  sidewalk  on  Seventh  Street,  in  that 
city.  It  was  clearly  established  by  the  evidence  that  Mrs. 
Bradbury  was  tripped  up  and  thrown  down  by  a  loose  board 
or  plank  in  the  sidewalk,  and  thereby  severely  and  perma- 
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tiently  injured.  There  is  no  evidence  in  the  record  tending 
1,0  show  any  contributory  negligence  upon  her  part;  and  the 
.principal  question  of  fact  for  the  determination  of  the  jury 
was,  whether,  prior  to  the  injuries  complained  of,  the  defects 
in  the  sidewalk  were  known  to  the  officers  of  the  city  having 
-charge  of  the  streets,  or  could  have  been  known  by  the  exer- 
cise of  ordinary  care  and  diligence  upon  their  part.  The  jury 
found  specially  that  the  sidewalk  was  defective  where  Mrs. 
Bradbury  was  injured,  and  that  the  defects  in  the  sidewalk 
had  existed  about  6i;c  months  before  she  was  injured.  The 
jury  also  found  that  the  sidewalk  was  not  properly  con- 
structed. 

It  is  contended  that  the  board  or  plank  of  the  sidewalk 
which  caused  Mrs.  Bradbury  to  fall  was  loose  for  only  a  short 
time  before  her  injury.  An  instruction  was  asked  by  the  city 
to  the  effect  that  "if  the  jury  believe  from  the  evidence  the 
sidewalk  upon  which  the  plaintiff  fell  and  was  injured  was  in  a 
reasonably  safe  and  suitable  condition  of  repair  at  the  time 
•of  the  alleged  injury,  save  and  except  the  loose  board  that 
flew  up  and  tripped  the  plaintiff,  they  should  find  for  the  de- 
fendant." 

An  examination  of  the  record  shows  there  was  evidence 
.supporting  the  findings  of  the  jury,  and  therefore  we  cannot 
«ay  that  there  was  no  proof  to  sustain  the  judgment.  In  this 
■view,  the  instruction  was  properly  refused.  All  questions  of 
fact  in  such  a  case  are  for  the  jury  to  decide,  not  the  court. 

It  is  also  contended  that  the  trial  court  committed  error  in 
refusing  various  other  instructions  prayed  for.  The  instruc- 
tions given  sufficiently  covered  the  ground.  The  facts  of  the 
case  were  in  a  very  narrow  compass.  Other  and  further  in- 
structions would  not  have  been  beneficial,  unless  the  court 
had  explained  to  the  jury  what  it  meant  when  it  referred  to 
■"  the  proper  officers  of  the  city  having  notice  of  the  condition 
•of  the  sidewalk."  The  court  undoubtedly  meant  the  oflicers 
of  the  city  having  charge  of  the  repairs  of  the  streets,  but  the 
^ity  did  not  ask  the  court  to  define  "the  proper  officers,"  and 
the  instruction  cannot  be  said  to  have  been  erroneous  or  mis- 
leading. 

The  objection  to  the  order  in  which  the  evidence  was  ad- 
mitted is  not  well  taken,  because  in  such  matters  a  court  has 
*ome  discretion.  A  trial  court  may  even  open  a  case  for  the 
purpose  of  receiving  further  evidence:  West  v.  Cameron,  39 
Kan.  736;  State  v.  SowderSf  42  Kan.  312,  and  cases  there  cited. 
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It  is  further  contended  that  the  court  erred  in  refusing  to 
eubmit  to  the  jury  the  following  questions:  "  Q.  What  sum 
do  you  find,  if  any,  that  the  plaintiff  is  entitled  to  on  account 
of  money  paid  for  medicine  and  the  services  of  a  physician? 
Q.  What  damage  do  you  find,  if  any,  for  the  plaintiff  for  loss 
of  time  from  the  performance  of  her  usual  labors  and  duties?  " 

The  court  very  properly  might  have  submitted  the  first 
question.  A  similar  question  was  submitted  in  City  of  Sa- 
lina  V.  Trosper,  27  Kan.  544.  Either  party  has  a  right  to  a 
written  finding  upon  any  particular  question  of  fact  involved, 
in  the  case:  Kansas  P.  K'y  Co.  v.  Reynolds,  8  Kan.  623;  Bent 
V.  Philbrick,  16  Kan.  190;  City  of  Wyandotte  v.  Gibson,  25 
Kan.  236.  But  an  examination  of  the  record  shows  that  no 
material  error  was  committed  in  the  refusal  to  submit  the 
first  question,  and  no  error  whatever  in  refusing  to  submit 
the  last  one. 

The  evidence  as  to  expenses  for  medicines  and  medical  at- 
tendance was  uncontradicted.  Mrs.  Bradbury  testified  upon 
that  matter.  Her  evidence  was  not  controverted.  As  to  the 
last  question,  there  was  no  positive  or  specific  statement  by 
any  witness  of  the  value  of  the  services  of  Mrs.  Bradbury. 
She  testified  that  she  was  a  nurse,  but  did  not  state  what  her 
daily,  weekly,  or  monthly  wages  were;  therefore  there  was  no 
evidence  offered  upon  which  to  submit  the  last  question. 

Upon  the  record  presented  to  us,  we  cannot  perceive  any 
error  occurring  upon  the  trial  prejudicial  to  the  rights  of  the- 
defendant,  and  therefore  the  judgment  of  the  district  court 
will  be  affirmed.  

Municipal  Corporations —Defective  Sidewalk  —  Liabilitt  por  In- 
jury Caused  thereby.  —  Where  one  is  jostled  oflF  of  a  sidewalk  more 
than  six  feet  above  the  ground,  and  unprotected  by  any  guard,  he  may  re- 
cover from  the  village  whose  duty  it  was  to  keep  it  guarded:  Cartersville  v. 
Cook,  129  111.  152;  16  Am.  St.  Rep.  248,  and  note.  When  defective  side- 
walks in  a  city  cause  personal  injury,  the  city  is  generally  liable,  if  it  had 
proper  notice  of  the  defective  condition  thereof:  Dundaa  v.  Lansing,  75 
Mich.  499;  13  Am.  St.  Rep.  457,  and  note;  Roe  v.  Kansas  CUy,  100  Mo.  190; 
King  v.  Oshkosh,  75  Wis.  518;  Fort  Wayne  v.  Breese,  123  Ind.  581;  Michigan 
City  V.  Ballance,  123  Ind.  334;  Oaylord  v.  New  Britain,  58  Conn.  398;  Tice 
V.  Bay  City,  78  Mich.  209;  Campljell  v.  Kalamazoo,  80  Mich.  655;  Adams  v. 
Chicopee,  147  Mass.  440;  City  of  Wahoo  v.  Reeder,  27  Neb.  770;  Tovon  oj 
Wheaton  v.  Hadiey,  131  111.  640;  Oillrie  v.  Lockport,  122  N.  Y,  403;  Bonn  v. 
Des  Moines,  78  Iowa,  63;  Alexander  v.  Big  Rapids,  76  Mich.  282;  CU.y  of  Rock 
Island  V.  Cuinely,  126  111.  408;  City  of  Columbus  v.  Strassner,  124  Ind.  482; 
City  of  Atlanta  V .  Alexander,  80  Ga.  637;  City  ofTopeka  v.  Sherwood,  39  Kan. 
690;  Tice  v.  Bay  CUy,  84  Mich.  462;  FulUr  v.  CUy  of  Jackson,  82  Mich,  481;. 
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Harder  ▼.  Minneapolis,  40  Minn.  446;  Troxelv.  City  of  Vinton,  77  Iowa,  91; 
O'Neilv.  West  Branch,  81  Mich.  544;  Moon  v.  City  of  Ionia,  81  Mich.  635; 
Bly  V.  Village  qf  Whitehall,  120  N.  Y.  506;  CUy  of  Portland  v.  Taylor,  126 
Ind.  522. 


HoLDERMAN    V.    PoND. 

[45  Kansas,  410.] 
Conflict  of  Laws  —  Jurisdiction  of  Courts. — Where,  by  the  laws  of 

the  Indian  Territory,  the  remedy  to  recover  for  a  wrong  done  within 

that  territory  ia  confined  to  the  nearest  United  States  court,  the  court 

of  another  state  has  no  jurisdiction  to  entertain  an  action  for  such 

wrong. 
Conflict  of  Laws.  — If  there  is  No  Right  to  Recover  for  an  injury 

in  the  state  or  territory  where  it  was  inflicted,  there  can  be  none  in  any 

other  state. 
Conflict  of  Laws. — If  a  Lease  is  Void  in  the  Territory  in  Which 

It  was  Made,  and  cannot  support  an  action  there,  it  is  equally  void 

and  incapable  of  supporting  an  action  elsewhere. 

Leroy  Neale,  A.  D.  Neale,  and  H.  G.  Webb,  for  the  plaintiff 
in  error. 

F.  M.  Smith,  for  the  defendant  in  error. 

Green,  C.  Thi8  was  an  action  brought  in  a  justice*s  court 
in  Labette  County,  by  J.  W.  Pond,  against  Marion  and  Mary 
Holderman,  on  the  twelfth  day  of  March,  1885,  upon  the  fol- 
lowing bill  of  particulars:  "The  plaintiff,  for  his  cause  of 
action  against  the  defendants,  says  that  the  defendants  are 
indebted  to  the  plaintiff  in  the  sum  of  $190,  upon  an  account 
for  700  bushels  of  corn  at  25  cents  per  bushel,  $175,  and  for 
60  acres  of  corn-stalks  at  25  cents  per  acre,  $15.  Said  de- 
fendants took  and  converted  the  same  to  their  own  use,  and 
said  amount  is  still  due.  Wherefore  plaintiff  prays  judgment 
against  the  defendants  for  $190,  with  7  per  cent  interest  from 
January  1,  1885,  and  costs  of  suit." 

The  case  was  taken  to  the  district  court  and  there  tried, 
and  resulted  in  a  verdict  and  judgment  for  the  plaintiff,  and 
against  Marion  Holderman,  for  $209.88.  No  service  seemed 
to  have  been  made  upon  the  other  defendant.  The  plaintiff 
in  error  filed  a  motion  for  a  new  trial,  which  was  overruled, 
and  he  brings  the  case  here  for  review. 

From  the  special  findings  of  the  jury  it  appears  that  the 
land  upon  which  the  corn  in  question  grew  was  situated  in 
the  Cherokee  nation,  in  the  Indian  Territory,  and,  at  the  time 
of  the  alleged  conversion,  was  fully  matured,  but  ungathered; 
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and  that  the  defendant  purposely  caused  his  stock  to  be 
driven  to  the  field  where  the  said  corn  was  standing,  to  have 
them  feed  upon  it.  It  further  appears  from  the  evidence 
that  this  land  had  been  leased  by  the  defendant  to  a  firm  of 
which  the  plaintiff  was  a  member,  and  that  he  had  suc- 
<3eeded  to  the  interest  of  the  firm  in  such  lease;  that  at  the 
time  of  the  making  of  the  lease,  and  the  alleged  conversion 
of  the  crop,  the  plaintiff  was  a  resident  of  Kansas,  and  the 
defendant,  who  was  a  "  squaw-man,"  resided  in  the  Indian 
Territory. 

It  is  contended  by  the  plaintiff  in  error  that  at  the  time  of 
the  alleged  wrong,  no  jurisdiction  had  been  accorded  to  any 
court  outside  of  the  limits  of  that  country,  unless  one  of  the 
parties  be  an  inhabitant  of  that  country  and  the  other  an  in- 
habitant outside  thereof,  either  as  a  plaintiff  or  defendant, 
and  in  that  case,  exclusive  original  jurisdiction  was  then 
given  to  the  nearest  United  States  district  court;  that  an  ac- 
tion of  such  a  character  as  this  cannot  be  maintained  in  this 
state. 

Laying  aside  the  question  of  the  right  of  the  plaintiff 
below  to  waive  the  tort,  and  recover  as  upon  an  implied 
contract,  which  seems  to  be  well  settled  upon  reason  and 
authority,  can  the  courts  of  this  jurisdiction  give  the  plain- 
tiff below  a  remedy  for  a  wrong  committed  in  the  Indian 
Territory,  when  there  is  a  quest  on  as  to  whether  there  was  a 
remedy  there?  The  primary  right  of  the  plaintiff  below  to 
recover  rested  upon  a  tort  committed  where  the  remedy  wiis 
confined  to  the  nearest  United  States  district  court,  which 
had  exclusive  original  jurisdiction.  Could  the  plaintiff  be- 
low, "  upon  the  theory  of  the  implied  promise  and  its  in- 
fraction," recover  in  this  jurisdiction  for  a  wrong  committed 
where  the  jurisdiction  is  restricted  to  the  federal  court,  if,  in- 
deed, any  remedy  existed  at  all? 

We  think  the  tort  charged,  and  the  right  and  remedy  grow- 
ing out  of  such  tort,  must  be  determined  by  the  law  of  the 
territory  where  the  wrong  was  committed.  The  rule  is  well 
settled  that  if  there  is  no  right  to  recover  for  an  alleged  in- 
jury in  the  state  or  territory  where  it  is  said  to  have  been 
committed^  there  can  be  none  in  any  other  state;  and  if  the 
state  in  which  the  alleged  injury  is  committed  has  declared 
the  consequences  and  defined  the  liability  therefor,  that  law 
must  govern:  Campbell  v.  Rogers,  19  Law  Rep.  329. 

By  the  seventh  article  of  the  treaty  between  the  United 
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States  and  the  Cherokee  nation,  proclaimed  August  11,  1866 
(14  U.  S.  Stats,  at  Large,  800),  it  is  provided  that  the- 
United  States  district  court  the  nearest  to  the  Cherokee 
nation  shall  have  exclusive  original  jurisdiction  of  all  civil 
and  criminal  cases.  We  think  this  provision  of  the  treaty- 
settles  the  jurisdiction  of  this  case. 

Section  2103  of  the  Revised  Statutes  of  the  United  States 
makes  void  all  contracts  for  the  leasing  of  land  in  the  Indian 
country,  unless  executed  in  the  manner  therein  provided  and 
approved  by  the  Secretary  of  the  Interior.  The  lease  between 
Pond  and  Holderraan  was  in  violation  of  this  law,  and  con- 
ferred no  rights  upon  Pond  to  cultivate  the  land;  he  was  there 
without  authority.  The  question  naturally  suggests  itself, 
whether  or  not,  under  such  a  state  of  facts,  he  could  have 
maintained  an  action,  in  any  form,  against  the  defendant  be- 
low in  the  Indian  Territory.  If  he  could  not  there,  he  should 
not  be  permitted  to  do  so  here.  He  can  obtain  no  greater 
rights  here  than  he  had  there.  In  order  to  maintain  &n 
action  founded  upon  an  injury  to  person  or  property,  the  act 
which  is  the  cause  of  the  injury  or  damage,  and  the  founda- 
tion of  the  action,  must  be  actionable,  or  punishable  at  least, 
by  the  law  of  the  place  where  the  injury  was  done:  Cooley  on 
Torts,  471;  Wharton  on  Conflict  of  Laws,  sec.  478;  Holland  v. 
Pack,  Peck,  151;  Le  Forest  v.  Tolman,  117  Mass.  109;  19  Am. 
Rep.  400;  Smith  y.  Condry,  1  How.  28;  McLeod  v.  Connecticut 
etc.  R.  R.  Co.,  58  Vt.  727;  Carter  v.  Goode,  50  Ark.  155.  I» 
the  latter  case,  Goode  sued  Carter  in  Arkansas,  to  recover 
damages  for  an  injury  to  a  mule.  It  was  proved  upon  the 
trial  that  the  injury  was  committed  in  the  Cherokee' nation, 
where  Carter  and  Goode  were  at  the  time  residing;  that  they 
were  citizens  of  Arkansas  and  had  no  permit  to  reside  in  the 
Indian  country;  that  at  the  time  the  injury  was  inflicted,  the 
mule  was  trespassing  in  Carter's  inclosure,  which  Goode 
knew  it  was  in  the  habit  of  doing;  and  that  Goode  had  no 
redress  whatever  for  the  injury;  and  that  the  act  was  not 
punishable  in  the  Indian  Territory.  The  court  held  that  the 
action  could  not  be  maintained,  because  the  act  which  caused 
the  injury  was  not  punishable  or  actionable  by  the  law  of  the 
place  where  it  was  committed. 

As  the  plaintiflF  below  had  no  permit  or  license  to  lease  the 
land  where  the  corn  was  raised,  and  there  being  grave  doubts 
whether  he  had  any  right  to  recover  for  the  alleged  conver- 
eion  of  this  property  in  the  Indian  Territory,  where  the  tort 
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was  committed,  and  if  such  right  did  exist,  the  jurisdiction 
was  vested  in  another  court,  we  think  it  follows  from  such  a 
«tate  of  facts  that  the  trial  court  had  no  jurisdiction. 
We  recommend  a  reversal  of  the  judgment. 

The  Court.     It  is  so  ordered. 


Action,  when  Maintainable,  the  Injury  having  been  Received 
tN  Another  State.  — la  order  to  maintain  an  action  of  tort  founded  upon 
an  injury  to  person  or  property,  the  act  which  is  the  cause  of  the  injury, 
«nd  the  foundation  of  the  action,  must  be  actionable,  or  punishadle  at  least, 
by  the  law  of  the  place  where  the  injury  is  done:  Carter  v.  Ooode,  50  Ark. 
156;  Wooden  v.  Western  etc.  H.  R.  Co.,  126  N.  Y.  10;  22  Am.  St.  Rep.  803, 
and  note;  SL  Joseph  etc  Co.  v.  Leland,  90  Mo.  177;  59  Am.  Rep.  9.  And 
the  law  of  the  state  where  the  tort  is  committed,  relating  to  the  rights  and 
liabilities  of  the  parties,  must  govern  the  court,  where  the  action  is  brought 
in  another  state:  East  Tennessae  etc  B.  R.  Co.  v.  Levoia,  89  Tenn.  235. 


Smith  v,  Davenport. 

[45  Kansas,  423.] 
Inpants  —  LiABTLiTY  ov  FATHER  POR  ToRTS  ot.  —  A  father  is  never  liabla 
for  the  wrongful  acts  of  his  minor  child,  unless  they  are  committed  witii 
the  father's  consent  or  in  connection  with  the  business  of  the  latter. 

W.  D.  Webb,  for  the  plaintiffs  in  error. 

James  Falloorij  for  the  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  in  the  district 
court  of  Brown  County  by  Susan  E.  Smith  and  her  husband, 
Joseph  Smith,  against  A.  G.  Davenport,  for  personal  injuries 
sustained  by  Mrs.  Smith,  in  consequence  of  the  acts  of  Albert 
Davenport,  a  minor  son  of  the  defendant,  eleven  years  old,  in 
riding  over  her  with  a  horse.  The  case  was  tried  before  the 
court  and  a  jury,  and  at  the  close  of  the  plaintiffs'  evidence 
the  defendant  demurred  thereto  upon  the  ground  that  it  did 
not  prove  any  cause  of  action,  and  the  court  sustained  the  de- 
murrer, and  rendered  judgment  for  costs  in  favor  of  the  defend- 
ant and  against  the  plaintiffs;  and  the  plaintiffs,  as  plaintiffs 
in  error,  bring  the  case  to  this  court. 

The  facts  of  the  case,  stated  briefly,  are  substantially  as  fol- 
lows: On  September  18,  1885,  in  the  afternoon,  the  defendant 
directed  his  son  Albert  to  hunt  for  a  colt  that  had  strayed 
away  from  their  premises.  The  boy  procured  a  pony  mare 
belonging  to  Mr.  Cochran  that  was  kept  on  the  premises,  and 
proceeded  to  hunt  for  the  colt,  but  not  finding  it,  he  returned 
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that  same  afternoon  about  sundown.  The  mare  was  then  fed 
bj  the  hired  man,  and  in  about  one  half-hour  afterward  the 
boy  went  on  foot  to  the  house  of  Mr.  E.  D.  Lacroix,  about 
half  a  mile  distant,  to  inquire  concerning  Lacroix's  health. 
About  the  same  time,  a  little  brother  of  Albert's,  about  eight 
3'ears  old,  named  Byron,  and  another  little  boy,  named  Johnny 
Nelson,  who  was  about  nine  years  old,  rode  Mr.  Cochran's 
pony  mare  to  Mr.  Lacroix's  house.  Albert  went  to  the  house, 
and  made  his  inquiry.  The  other  two  boys,  with  the  mare, 
remained  at  the  gate.  They  then  came  inside  of  the  inclosure 
between  the  house  and  the  gate.  They  then  got  off  the  mare 
and  Albert  got  on,  and  rode  her  upon  a  "  lope  "  toward  the 
gate,  and  arriving  near  the  gate,  the  pony  changed  her  course 
and  ran  back,  and  in  doing  so  ran  against  and  over  Mrs. 
Smith,  and  injured  her;  and  then  the  mare  changed  her 
course  again  and  ran  toward  the  gate,  and  getting  near  the 
gate  she  stopped  suddenly  and  threw  the  boy  off  and  over  her 
head.  Albert  was  not  sent  to  Mr.  Lacroix's  house  by  his  father. 
These  are  substantially  all  the  material  facts  in  the  case. 

We  shall  assume,  for  the  purposes  of  this  case,  that  Albert 
Davenport  committed  an  actionable  tort,  for  which  he  himself 
was  liable;  for  infants  as  well  as  others  are  liable  for  all  the 
injuries  to  either  person  or  to  property  which  they  themselves 
wrongfully  commit:  10  Am.  &  Eng.  Ency.  of  Law,  668.  But 
the  question  arises.  Was  the  father,  A.  G.  Davenport,  liable 
for  the  wrongful  acts  of  his  son?  This  question  must  be 
answered  in  the  negative:  Edwards  v.  Crume,  13  Kan.  348, 
350,  and  cases  there  cited;  Baker  v.  Morris,  33  Kan.  580.  A 
father  is  never  liable  for  the  wrongful  acts  of  his  minor  son, 
unless  the  acts  are  committed  with  the  father's  consent,  or  in 
connection  with  the  father's  business.  In  the  present  case, 
the  son  was  not  performing  any  act  for  his  father.  He  was 
not  directed  by  his  father  to  go  to  Lacroix's  house.  It  does 
not  appear  that  he  was  even  there  with  his  father's  knowl- 
edge. And  what  he  did  had  no  connection  with  his  father's 
business. 

The  judgment  of  the  court  below  will  be  affirmed. 

Infants,  Torts  op,  Liability  of  Parent  for.  —  A  parent  cannot  bo 
held  liable  for  the  willful  trespasses  and  torts  of  his  infant  child,  when  he 
neither  assents  to  nor  ratifies  them,  even  thoagh  he  had  notice  of  the  child's 
vicious  and  destructive  temper:  Paul  v.  Hummel,  43  Mo.  119;  97  Am.  Dec. 
381,  and  note;  Hagerty  v.  Powers,  66  Cal.  368;  56  Am.  Rep.  101;  note  to 
Hoveraon  v.  Noker,  50  Am.  Rep.  383-386. 
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Oalb  Sulky  Harrow  Manufacturing  Company 

V.  Stark, 

[45  Kansas,  606.] 

Sale  —  Breach  of  Warranty  as  Defense  to  Action  on  Note  —  Rescis- 
sion. —  In  an  action  to  recover  on  a  note  given  to  secure  payment  for 
a  farming  implement,  and  containing  a  condition  that  "no  promise  or 
contract  outside  of  this  note  will  be  recognized, "  the  defendant  and 
maker  of  the  note  may  allege  and  prove  that  the  implement  was  sold 
under  a  warranty  that  it  was  suiEcient  for  a  particular  purpose,  which 
warranty  wholly  failed,  and  that  he  offered  to  return  the  implement, 
and  rescinded  the  sale. 

Sale  —  Rescission  —  Breach  of  Warranty.  —  Where  a  farming  imple- 
ment sold  under  a  warranty  is  materially  different  from  what  it  is  war- 
ranted to  be,  and  will  not  serve  the  purpose  for  which  it  is  warranted, 
the  vendee  may  return  it  and  rescind  the  sale,  notwithstanding  that 
the  note  which  he  gave  to  secure  the  payment  of  the  purchase  price 
contains  a  provision  that  "no  promise  or  contract  outside  of  this  note 
will  be  recognized." 

Action  on  a  note  given  by  the  defendant  to  plaintiff.  The 
defendant,  in  answering,  alleged  that  the  note  was  given  in 
payment  for  a  Gale  sulky  harrow  and  seeder  sold  him  by 
plaintiff  and  warranted  to  do  good  work,  that  such  war- 
ranty was  relied  upon,  and  that  it  wholly  failed.  Judgment 
.for  defendant,  and  plaintiff  appealed. 

Jones  and  Shultz,  and  C.  W.  Shinn,  for  the  plaintiff  in  error. 

W.  S.  Marlin,  for  the  defendant  in  error. 

Valentine,  J.  In  this  action  we  think  the  defendant  had 
the  right  to  prove  a  parol  warranty  of  the  sufficiency  of  the 
implement  purchased  for  the  purpose  for  which  it  was  pur- 
chased, notwithstanding  the  words  contained  in  the  instru- 
ment sued  on,  to  wit:  "No  promise  or  contract  outside  of  this 
note  will  be  recognized.  —  Isaac  Stark."  Upon  the  face  of 
the  note  it  would  seem  that  Stark,  the  promisor,  the  one  who 
signed  the  note,  would  be  the  person  who  would  not  recog- 
nize any  other  promise  or  contract  outside  of  the  note:  See 
also  Thompson  v.  Wheeler  etc.  Mfg.  Co.,  29  Kan.  476.  We 
think  there  was  also  sufficient  evidence  from  which  the  jury 
might  find  a  warranty.  The  implement  was  sold,  however, 
by  an  agent  of  the  plaintiff;  but  as  such  agent  had  the  entire 
control  of  the  property,  and  assumed  to  have  the  right  to 
make  the  warranty,  and  as  the  defendant  had  no  notice  to 
the  contrary,  and  as  a  warranty  at  least  to  the  extent  of  the 
price  of  the  property  would  seem  to  be  within  the  scope  of 
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the  agent's  authority,  and  as  the  company  afterward  accepted 
the  fruits  of  the  agent's  sale,  we  would  think  that  the  facts- 
would  authorize  a  holding  that  the  agent  did  have  sufficient 
authority  to  make  the  warranty.  We  also  think  that  the 
defendant  had  a  right  to  prove  a  rescission  of  the  contract  of 
purchase  and  sale,  and  his  offer  to  return  the  property  to  the 
plaintiff.  Upon  this  question  there  is  a  conflict  of  authority. 
Some  courts  hold  that  where  the  title  to  the  property  has 
passed  to  the  vendee,  and  no  fraud  can  be  shown  on  the  part 
of  the  vendor,  but  only  a  breach  of  the  warranty,  the  vendee' 
cannot  rescind  the  contract;  but  other  courts  hold  otherwise^. 
and  this  court  seemingly  holds  otherwise:  Weybrich  v.  Harris^ 
31  Kan.  92.  In  the  case  just  cited,  it  is  held  that  the  vendee 
has  one  of  two  remedies:  1.  He  may  return  the  property 
and  rescind  the  contract;  or  2.  He  may  affirm  the  con- 
tract and  sue  for  damages  for  the  breach  of  the  warranty. 
In  3  Am.  &  Eng.  Ency.  of  Law,  929-931,  the  following 
language  is  used:  "A  contract  may  be  rescinded  when  the 
entering  into  the  same  has  been  induced  by  a  false  represen- 
tation, fraudulent  or  otherwise,  made  by  a  party  thereto,  pro- 
vided such  representation  be  one  of  fact  (this  rule  does  not 
apply  to  cases  of  actual  fraud)  as  distinguished  from  either 
matter  of  law  or  mere  opinion  or  intention,  —  that  it  be  such 
as  to  induce  the  contract,  and  that  it  be  made  as  part  of  the^ 
same  transaction.  Such  a  contract,  however,  is  voidable,  and 
not  void,  and  cannot  be  rescinded  if  the  parties  cannot  be  put 
in  statu  quo,  nor  after  third  persons  have  for  value  acquired 
rights  thereunder;  and  the  rescission  must  take  place  within  a^ 
reasonable  time,  notice  of  the  election  to  rescind  having  been 
communicated  to  the  other  party,  though  this  may  be  done  by 
bringing  suit  to  have  the  contract  set  aside.  Otherwise  the 
right  of  rescission  will  be  considered  waived  by  acquiescence." 
We  think  this  is  a  correct  statement  of  the  law,  although 
there  are  some  authorities  to  the  contrary:  See  1  Benjamin  on 
Sales,  4th  (Corbin's)  Am.  ed.,  sees.  623-635,  and  especially  sees. 
628-634.  It  is  not  necessary  in  this  case  that  we  should  hold 
that  in  all  cases  of  a  breach  of  warranty  in  the  sale  of  personal 
property  the  vendee  may  return,  or  offer  to  return,  the  property 
and  rescind  the  contract,  but  we  think  that  such  is  the  rule 
for  cases  like  the  present,  where  the  property  purchased  and 
received  is  substantially  different  from  what  it  was  warranted 
to  be,  and  will  not  answer  the  purpose  for  which  it  was  war- 
ranted.   It  must  also  be  remembered  that  in  the  present  casfr^ 
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xiothing  had  been  paid  for  the  property  when  the  contract 
was  rescinded,  but  only  a  promissory  note  had  been  given  for 
the  purchase  price  thereof.  Of  course,  an  offer  to  return  the 
■property,  where  the  offer  is  refused,. answers  the  same  purpose 
4is  an  actual  return,  provided  that  the  property  is  retained 
for  the  benefit  of  the  vendor  whenever  the  vendor  may  choose 
to  receive  it.  In  this  case  the  vendee  offered  to  return  the 
property,  and  then  kept  it  for  the  plaintiff,  and  at  all  times  he 
kept  it  just  as  safely  and  as  well  as  he  kept  his  own  property. 
The  offer  to  return  the  property  was  on  two  dififerent  occa- 
sions, and  to  two  different  agents  of  the  plaintiff.  On  the 
first  occasion,  the  agent  had  the  note  sued  on  in  his  posses- 
sion, and  was  attempting  to  collect  the  same.  On  the  other 
occasion,  the  agent  was  at  the  defendant's  house,  attempting 
to  collect  the  note,  and  while  the  implement  was  present  and 
in  sight  of  both  the  agent  and  the  defendant,  the  defendant 
•offered  to  return  the  same.  The  plaintiff  itself  was  a  non- 
Tesident  of  the  state  of  Kansas,  and  a  resident  of  Detroit, 
Michigan,  and  it  does  not  appear  that  the  plaintiff  had  any 
resident  agent  in  Kansas  to  whom  the  property  could  be  re- 
turned, until  about  the  time  when  the  defendant  offered  to 
return  the  same,  and  the  defendant  offered  to  return  the 
€ame  just  as  soon  as  he  could  find  any  agent  of  the  plaintiff 
to  whom  he  could  make  the  offer. 

Many  objections  are  made  by  the  plaintiff  to  the  instruc- 
tions given  by  the  court  to  the  jury,  and  to  its  refusal  to  give 
other  instructions  asked  for  by  the  plaintiff;  but  still  we 
think  the  case  was  fairly  submitted  to  the  jury  upon  proper 
and  sufficient  instructions. 

The  principal  questions  involved  in  this  case,  as  it  was  tried 
in  the  court  below,  were,  whether  the  implement  sold  by  the 
plaintiff's  agent  to  the  defendant  was  warranted  to  be  suffi- 
cient for  a  particular  purpose  or  not,  and  whether  it  was  in 
fact  sufficient  for  such  purpose,  or  was  essentially  insufficient. 
These  questions  were  questions  of  fact,  and  we  think  they 
were  fairly  and  properly  submitted  to  the  jury;  and  the  jury 
found  against  the  plaintiff  and  in  favor  of  the  defendant,  and 
the  court  below  approved  the  verdict,  and  we  do  not  now 
•think  that  we  can  disturb  such  verdict.  The  agent  who  sold 
the  property  to  the  defendant  seems  to  have  been  an  itinerant 
salesman,  who  could  not  afterward  be  found  by  the  defend- 
ant; nor  could  any  agent  of  the  plaintiff  be  found  by  the  de- 
fendant until  the  note  sued  on  was  presented  to  him  for 
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2ollection;  and  the  defendant  did  not  even  know  where  the 
place  of  business  of  the  plaintiff  was. 

We  cannot  say  that  any  material  error  was  committed  by 
the  trial  court,  and  therefore  its  judgment  will  be  affirmed. 

Sales  —  Breach  of  Warranty  —  Rescission.  — The  purchaser  of  a  piec» 
of  machinery  under  a  warranty,  with  thd  right  of  examination,  may,  upoa 
a  breach  of  the  warranty,  rescind  the  contract  of  sale:  Davis  v.  Sweeney,  75 
Iowa,  45;  Warder  v.  Robertson,  75  Iowa,  585;  Aultman  v.  Mickey,  41  Kan. 
348;  Underwood  v.  Wolf,  131  111.  425;  19  Am.  St.  Rep.  40;  Bryant  v.  hhurgK 
13  Gray,  607;  74  Am.  Dec,  655,  and  note;  Woodle  v.  Whitney,  23  Wis.  55;. 
99  Am.  Dec  102;  Wood  etc.  Co.  v.  SmUh,  50  Mich.  665;  45  Am.  Rep.  57;  but 
he  must  return  th^  machine:  Cookingham  v.  Dusa,  41  Kan.  229;  and  it  mast 
be  in  an  undamaged  condition:  Bi-adley  v.  Palen,  78  Iowa,  126. 

Sales  —  Purchase  Notes  —  Breach  of  Warranty.  —  A  breach  of  war- 
ranty is  a  defense  to  a  note  given  for  the  purchase-money  of  property  sold 
under  a  warranty,  even  though  the  note  was  executed  subsequent  to  the 
time  the  contract  of  warranty  was  made:  Falconer  v.  Smith,  18  Pa.  St.  130; 
55  Am.  Dec.  611;  Toledo  Sav.  Bank  v.  Rathmann,  78  Iowa,  288.  A  note, 
having  been  executed  for  the  price  of  personalty  sold  to  the  maker  under  an 
agreement  that  the  sale  was  to  be  absolute  upon  a  certain  contingency,  i» 
rendered  valueless  by  a  reclamation  of  the  personalty  by  the  seller  because 
of  the  non-happening  of  the  contingency:  Volking  v.  Huckaboy,  67  Miss.  206. 
One  cannot  defeat  a  purchase-money  note  upon  the  rescission  of  the  contract 
of  sale,  unless  he  returns  the  personalty  sold:  Upper  San  Joaquin  etc  Co.  v. 
Roach,  78  Cal.  552.  A  breach  of  warranty  in  a  contract  of  sale  of  personalty 
becomes  immaterial  as  a  defense  to  a  purchase-price  note,  when  a  failure  of 
consideration  has  been  shown:  Toledo  Sav.  Bank  v,  Ilathmann,  78  Iowa,  289;. 
Brown  t.  Weldon^  99  Mo.  564. 


Board  op  Commissioners  op  Linn  Co.  v.  Snyder. 

[45  Kansas,  636.J 

Constitutional  Law  —  Municipal  Corporations  —  Statute  Authoriz- 
iNO  Payment  of  a  Claim  not  Constituting  Leqal  Obligation.  — 
The  fact  that  a  claim  against  a  municipal  or  public  corporation  is* 
merely  equitable,  and  not  such  as  the  law  recognizes  as  a  legal  obliga* 
tion,  forms  no  constitutional  objection  to  the  validity  of  a  law  imposing 
a  tax  and  directing  the  payment  of  the  claim  thereby. 

Constitutional  Law — Statute  Authorizing  Payments  by  Municipal 
Corporation.  —  A  statute  authorizing  a  certain  township  to  vote  bond» 
to  repay  citizens  of  such  township  money  advanced  by  them  to  aid  in 
the  construction  of  a  county  court-house  is  constitutional  and  valid, 
though  but  for  such  statute  the  citizens  making  such  advances  would  be- 
without  legal  means  of  redress. 

W.  R.  Biddle  and  Howard  T.  Smith,  for  the  plaintiffs  in 
error. 

Stephen  H.  Allen,  for  the  defendant  in  error. 
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Green,  C.  This  was  an  action  brought  in  the  district 
court  of  Linn  County,  to  perpetually  enjoin  and  restrain  the 
board  of  county  commissioners  of  Linn  County  from  levying 
a  tax  to  pay  the  interest  upon  certain  bonds  issued  under 
chapter  236  of  the  Laws  of  1887.  It  is  disclosed  in  the  record 
before  us  that  prior  to  the  year  1885,  Linn  County  was  the 
owner  of  a  tract  of  land  in  Mound  City  known  as  the  Public 
Square;  that  during  that  year,  upon  the  application  of  citi- 
zens of  the  township  in  which  Mound  City  is  situated,  leave 
was  granted  by  the  board  of  county  commissioners  of  the 
county  to  build  a  court-house  on  such  Public  Square;  that 
certain  citizens  procured  subscriptions  from  other  citizens  of 
the  township,  for  the  purpose  of  erecting  a  court-house;  that 
a  committee  of  citizens  then  proceeded  to  and  did  erect  the 
walls  of  a  suitable  building  for  a  court-house,  and  put  on  a 
roof,  but  no  floors  were  laid,  and  no  doors  or  windows  were 
put  in;  that  after  the  erection  of  the  walls  of  said  building, 
and  during  the  year  1886,  the  building  in  its  unfinished  con- 
dition was  formally  donated  to  the  county,  and  accepted  by 
the  board  of  county  commissioners  as  a  court-house,  and 
taken  possession  of  and  completed  at  the  expense  of  the 
county,  and  has  since  been  used  as  a  court-house  and  for  no 
other  purpose;  and  that  the  building  and  grounds  belong  to 
Linn  County.  The  building  cost,  in  the  condition  it  was  do- 
nated to  the  county  by  the  citizens'  committee,  fourteen  thou- 
sand five  hundred  dollars,  which  had  been  contributed  by 
various  citizens  of  the  township.  In  the  year  1887,  the  legis- 
lature passed  (chapter  236)  an  act  to  authorize  Mound  City 
township,  in  Linn  County,  to  vote  bonds  not  to  exceed  seven- 
teen thousand  dollars,  to  reimburse  citizens  of  said  township 
for  sums  advanced  by  said  citizens  to  aid  in  the  construction 
of  a  court-house  in  Mound  City.  Subsequently,  an  election 
was  held  in  the  township,  and  it  was  determined  by  a  vote  of 
240  for  to  143  against  that  the  bonds  of  the  township  should 
be  issued  for  $14,500,  and  the  vote  was  duly  canvassed  by  the 
board  of  county  commissioners,  and  the  bonds  issued,  show- 
ing upon  their  face  that  they  were  issued  under  the  authority 
of  chapter  236  of  the  Laws  of  1887.  This  suit  was  commenced 
by  a  tax-payer  of  the  township,  and  the  court  below  granted 
a  perpetual  injunction  against  the  defendants  below,  restrain- 
ing them  from  levying  a  tax  to  pay  any  interest  on  the  bonds 
issued  under  said  chapter  236,  holding  that  the  same  was  un- 
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constitutional.  The  plaintiffs  in  error  bring  the  record  here 
for  review. 

It  is  urged  that  the  legislature  had  the  right  to  authorize 
the  township  to  issue  its  bonds  for  the  purpose  designated, 
notwithstanding  the  fact  that  there  may  have  been  no  legal 
obligation  resting  upon  the  township  to  refund  the  different 
sums  subscribed  and  paid  by  the  various  citizens  to  be  used 
in  the  construction  of  this  court-house.  The  proposition  in- 
volved is,  whether  or  not  this  law,  which  recognizes  the  right 
and  authorizes  the  municipality,  upon  a  vote  of  the  people, 
to  assume  and  pay  certain  obligations  of  an  equitable  char- 
acter, can  be  upheld.  One  of  the  canons  of  constitutional 
construction  in  this  state  is,  that  no  slight  difference  of  opin- 
ion will  authorize  the  judiciary  to  set  aside  the  action  of  the 
law-making  power,  or  to  nullify  an  act  of  the  legislature.  The 
judicial  department  should  not  interfere  with  the  legislative 
conscience,  unless  there  be  a  clear  violation  of  some  provision 
of  the  constitution:  State  v.  Barrett,  27  Kan.  213.  Text- 
writers  and  courts  of  the  highest  legal  learning  and  respecta- 
bility have  said  that  the  fact  that  a  claim  against  a  municipal 
or  public  corporation  is  not  such  a  one  as  the  law  recognizes 
as  a  legal  obligation  forms  no  constitutional  objection  to  the 
validity  of  a  law  imposing  a  tax  and  directing  its  payment: 
1  Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  75;  .United 
States  V.  Baltimore  etc.  R.  R.  Co.,  17  Wall.  322;  New  Orleans 
V.  Clark,  95  U.  S.  644;  Shaw  v.  Dennis,  10  111.  405;  Dennis  v. 
Maynard,  15  111.  477;  Layton  v.  New  Orleans,  12  La.  Ann. 
615;  Carter  v.  Cambridge  etc.  Bridge  PropWs,  104  Mass.  236; 
TJiomas  v.  Leland,  24  Wend.  65;  Town  of  Ouilford  v.  Super- 
visors,  13  N.  Y.  143;  Brewster  v.  City  of  Syracuse,  19  N,  Y. 
116;  Darlington  v.  Mayor,  31  N.  Y.  164;  88  Am.  Dec.  248; 
Brown  v.  Mayor,  63  N.  Y.  239;  Mayor  v.  Tenth  Nat.  Bank,  111 
N.  Y.  446;  Sinton  v.  Ashbury,  41  Cal.  525;  Creighton  v.  San 
Francisco,  42  Cal.  446;  Lycoming  v.  Union,  15  Pa.  St.  166;  53 
Am.  Dec.  575;  Cooley's  Constitutional  Limitations,  258. 

The  reasoning  in  the  adjudicated  cases  cited  is,  that  the 
legislature  may  determine  what  moneys  may  be  raised  and 
expended,  and  what  taxation  for  municipal  purposes  may  be 
imposed;  and  it  certainly  does  not  exceed  its  constitutional 
authority  when  it  compels  a  municipality  to  pay  a  claim 
which  has  some  meritorious  basis  to  rest  upon.  From  the 
numerous  authorities  upon  the  question  of  legislative  control 
over  municipalities.  Judge  Cooley  lays  down  the  following 
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proposition:  "That  the  legislature  has  the  undoubted  power 
to  compel  the  municipal  bodies  to  perform  their  functions  as 
local  governments  under  their  charters,  and  to  recognize, 
«ieet,  and  discharge  the  duties  and  obligations  properly  rest- 
ing upon  them  as  such,  whether  they  be  legal,  or  merely  equi- 
table or  moral;  and  for  this  purpose  it  may  require  them  to 
exercise  the  power  of  taxation  whenever  and  wherever  it 
may  be  deemed  necessary  or  expedient":  Cooley's  Constitu- 
tional Limitations,  238. 

The  court  of  appeals  of  New  York  recognizes  the  doctrine 
of  large  legislative  discretion  upon  the  question  of  raising  and 
appropriating  public  money,  and  of  imposing  a  tax  upon  towns 
and  other  municipal  or  political  divisions,  whenever  it  will  be 
promotive  of  the  public  welfare.  The  legislature  is  not  confined 
in  its  appropriation  of  the  public  moneys,  or  of  the  sums  to 
be  raised  by  taxation  in  favor  of  individuals,  to  cases  in 
which  a  legal  demand  exists  against  the  state.  It  can  thus 
recognize  claims  founded  in  equity  and  justice,  in  the  largest 
sense  of  these  terms,  or  in  gratitude  and  charity.  Indepen- 
dent of  express  constitutional  restrictions,  it  can  make  appro- 
priations of  money  whenever  the  public  well-being  requires 
or  will  be  promoted  by  it,  and  it  is  the  judge  of  what  is  for 
the  public  good.  It  can,  moreover,  under  the  power  to  levy 
taxes,  apportion  the  public  burdens  among  all  the  tax-paying 
citizens  of  the  state,  or  among  those  of  a  particular  section  or 
political  division :  Town  of  Guilford  v.  Supervisors,  13  N.  Y.  143. 

In  speaking  upon  this  same  subject,  in  the  case  of  Booth  v. 
Woodbury,  32  Conn.  118,  Mr.  Justice  Butler  said:  "To  make 
a  tax  law  unconstitutional  on  this  ground,  it  must  be  appar- 
«nt  at  first  blush  that  the  community  taxed  can  have  no 
possible  interest  in  the  purpose  to  which  their  money  is  to 
be  applied."  In  the  case  of  Sinton  v.  Ashhury,  41  Cal.  525, 
Crockett,  J.,  stated  the  rule:  "It  is  established  by  an  over- 
whelming weight  of  authority,  and  I  believe  is  conceded  on 
all  sides,  that  the  legislature  has  the  constitutional  power  to 
-direct  and  control  the  aflfairs  and  property  of  a  municipal 
corporation  for  municipal  purposes,  provided  it  does  not  im- 
pair the  obligation  of  a  contract,  and  by  appropriate  legisla- 
tion may  so  control  its  afi'airs  as  ultimately  to  compel  it,  out 
of  the  funds  in  its  treasury,  or  by  taxation  to  be  imposed  for 
that  purpose,  to  pay  a  demand  when  properly  established, 
which  in  good  conscience  it  ought  to  pay,  even  though  there 
be  no  legal  liability  to  pay  it." 
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The  law  challenged  in  this  case  is  not  subject  to  the  objec- 
tions urged  in  the  numerous  cases  cited.  The  act  in  ques- 
tion provided  that  the  bonds  of  the  municipality  should  not 
be  issued  for  these  assumed  obligations  until  the  question  had 
been  submitted  to  the  people  of  the  township,  at  an  election 
called  for  that  purpose.  The  notice  of  such  election  had  to- 
contain  a  statement  of  the  purpose  for  which,  and  the  con- 
ditions under  which,  bonds  were  to  be  issued.  The  legisla- 
ture having  said  that  these  obligations  might  be  paid,  and  a 
majority  of  the  legal  voters  of  the  township  having  decided 
that  it  was  just  and  equitable  that  such  subscriptions  to  the 
court-house  fund  should  be  assumed  by  the  municipality,  we 
cannot  see  that  the  law  is  subject  to  any  constitutional  objec- 
tion. 

Following  the  maxim  which  we  regard  as  the  true  and  cor- 
rect rule,  that  there  should  be  great  caution  in  arriving  at  a 
conclusion  adverse  to  the  validity  of  a  legislative  act,  and 
believing  that  the  law  in  question  is  within  the  constitutional 
power  of  the  legislature  to  pass,  we  recommend  a  reversal  of 
the  judgment  of  the  trial  court. 

The  Court.     It  is  so  ordered. 


Municipal  Corporations  —  Powers  of  Lhoislaturb.  —  As  to  the 
power  of  the  legislature  to  validate  invalid  contracts  of  and  to  impose  lia- 
bilities upon  municipal  corporations,  see  note  to  Hasbrouck  v.  Milwaukee,  80 
Am.  Dec.  731-735,  wherein  is  discussed  the  power  of  the  legislature  to  com- 
pel the  payment  by  a  city  of  equitable  or  moral  obligations.  Compare  note 
to  Darlington  v.  Mayor  etc.  of  New  York,  88  Am.  Dec  266,  267;  Dean  v, 
CliarUon,  23  Wis.  590;  99  Am.  Deo.  205. 


Stewart  v,  Boaed  of  Commissioners  of  Wyan- 
dotte County. 

[45  Kansas,  708.] 

In jUNcmoN  to  Restrain  Collection  of  Tax  —  Improvement  ot  Countt 
Road  —  Estoppel. — A  land-owner  who  institutes  proceedings  which 
lead  to  the  improvement  of  a  county  road  contiguous  to  his  land,  and  who 
is  a  willing  and  active  consenting  party  to  the  whole  proceedings,  is  not 
entitled  to  an  injunction  to  stay  the  collection  of  a  tax  against  his  prop- 
erty to  assist  in  paying  for  such  improvement:  and  he  is  also  estopped 
from  questioning  tiie  legality  of  such  tax,  whether  it  is  legally  valid  or 
not. 

IirjUNCTioN  to  Restrain  Collection  of  Illegal  Tax  —  Estoppel  — Im- 
P&OVEMBNT  OF  CouNTT  RoAD.  —  A  land-owuer  who  signs,  circulates^ 
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and  presents  a  petition  asking  for  the  improvement  of  a  county  road 
contiguous  to  his  land,  who  lives  in  the  vicinity  and  is  present  at  times 
as  the  work  progresses,  and  who  knows  that  the  petition  is  not  legally 
sufficient  to  authorize  such  work,  is  estopped  from  asserting  its  illegality 
as  a  ground  of  obtaining  an  injunction  to  stay  the  collection  of  a  tax 
levied  on  his  land  to  assist  in  paying  for  such  improvement. 

Estoppel  —  Improvement  of  County  Road. — A  laud-owner  who  actively 
aids  in  procuring  improvements  to  a  county  road  contiguous  to  his  land, 
and  accepts  the  benefit  after  the  improvement  is  made,  is  estopped  ta 
question  the  validity  of  the  proceedings  under  which  the  improvement 
was  made. 

Iif junction  to  Stay  Collection  of  Illegal  Tax  —  Estoppel  —  Equita- 
ble JuRiSDicriON.  —  Although  a  statute  may  give  an  enlarged  or  addi- 
tional remedy  to  a  tax-payer  to  prevent  the  collection  of  a  tax  illegally- 
assessed,  yet  if  it  is  shown  that  the  principles  of  estoppel  apply  against 
the  tax-payer,  the  jurisdiction  conferred  by  the  statute  is  to  be  exer- 
cised upon  equitable  principles,  and  the  tax-payer,  in  order  to  be  enti- 
tled to  an  injunction,  must  exhibit  a  case  which  will  entitle  him  to  thfr 
equitable  relief  demanded. 

Hutchings  and  Keplinger,  for  the  plaintiff  in  error. 

J,  B.  Scroggs,  J.  0.  Fife,  A.  L.  Berger,  and  Winfield  Freeman,. 
for  the  defendants  in  error. 

HoRTON,  C.  J.  In  the  former  opinion  handed  down  in  this 
case,  prepared  by  Simpson,  C,  it  was  asserted  that  Martin 
Stewart,  the  resident  land-owner,  who  signed  the  petition  for 
the  improvement  of  the  county  road  complained  of,  was  not 
estopped  by  his  acts  or  conduct  from  successfully  prosecuting^ 
his  action  of  injunction  to  restrain  the  collection  of  the  special 
taxes  levied  on  his  land  to  pay  the  cost  of  grading  and  paving 
the  county  road  known  as  the  Quindaro  Boulevard.  We  have 
re-examined  that  opinion  and  various  decisions  affecting  the 
question  involved,  and  we  are  now  of  the  opinion,  without 
passing  upon  the  constitutionality  of  the  statute,  that  fact» 
are  disclosed  in  the  record  which  amount  to  an  estoppel 
against  Stewart.  The  special  facts  found  by  the  trial  court 
show  that  Stewart  lived  in  the  immediate  vicinity  of  the  work 
during  its  entire  progress;  that  he  was  present  upon  the  work 
at  different  times;  that  he  signed  the  petition  presented  to  the- 
county  board,  and  circulated  and  filed  it  with  the  board;  that 
he  knew  the  contents  of  the  petition;  that  he  knew  a  majority- 
of  the  resident  land-holders  within  the  half-mile  limit  had 
not  signed  the  petition;  that  he  presented  the  petition  to  th& 
board,  and  asked  that  the  improvement  be  made;  that  h& 
knew  of  the  fatal  defect  in  the  petition;  that  he  knew  that 
his  property  would  be  taxed  for  the  improvement;  that  he 
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tnew  at  the  time  the  work  was  being  done  that  one-inch 
•cypress  plank  was  being  used  therefor;  that  he  complained 
to  the  commissioners  about  using  one-inch  instead  of  two- 
inch  plank;  that  at  the  time  the  apportionment  was  made,  he 
filed  a  protest  against  the  cost  being  taxed  to  him;  that  his 
property  lies  contiguous  to  the  improved  road,  and  was  greatly 
•enhanced  in  value  by  reason  of  the  improvement,  much  in 
excess  of  the  tax  imposed  upon  him  for  the  improvement. 

In  Sleeper  v.  Bullen,  6  Kan.  300,  it  was  decided  that  "a 
contract  made  by  the  city  council,  under  chapter  70,  Laws  of 
1867,  for  grading  a  street  in  Leavenworth  City,  without  a  suf- 
■ficient  petition  having  first  been  presented  to  the  council,  is, 
and  all  the  proceedings  under  such  contract  are,  void  as 
against  the  lot-owners.  A  lot-owner  who  has  notice  of  all  the 
proceedings  and  makes  no  objection,  but,  on  the  contrary, 
encourages  the  contractors  to  do  the  grading,  and  tells  them 
that  they  shall  be  paid  therefor,  is  not  entitled  to  an  order  of 
injunction  to  restrain  the  collection  of  a  special  tax  levied  on 
his  lots  to  pay  for  said  grading." 

In  Lee  v.  Tillotson,  24  Wend.  337,  35  Am.  Dec.  624,  it  was 
held  in  New  York  that  "  a  party  may  waive  a  constitutional 
as  well  as  a  statute  provision  made  for  his  own  benefit.  The 
-contrary  argument  would  deprive  a  criminal  of  the  power  to 
plead  guilty,  on  the  ground  that  the  constitution  had  secured 
him  a  trial  by  jury." 

In  Ferguson  v.  Landram,  6  Bush,  230,  96  Am.  Dec.  350, 
it  was  said:  "Upon  what  principle  of  exalted  equity  shall  a 
man  be  permitted  to  receive  a  valuable  consideration  through 
a  statute  procured  by  his  own  consent,  or  subsequently  sanc- 
tioned by  him,  or  from  which  he  derives  an  interest  and  con- 
sideration, and  then  keep  the  consideration  and  repudiate  the 
statute  as  unconstitutional?" 

In  Daniels  v.  Tearney,  102  U.  S.  415,  it  was  also  said  that 
^*  it  is  well  settled  as  a  general  proposition,  subject  to  certain 
exceptions  not  necessary  to  be  here  noted,  that  where  a  party 
has  availed  himself  for  his  benefit  of  an  unconstitutional  law, 
he  cannot,  in  a  subsequent  litigation  with  others  not  in  that 
position,  aver  its  unconstitutionality  as  a  defense,  although 
«uch  unconstitutionality  may  have  been  pronounced  by  a  com- 
petent judicial  tribunal  in  another  suit.  In  such  cases  the 
principle  of  estoppel  applies  with  full  force  and  conclusive 

«flFect The  principle  of  estoppel  thus  applied  has  its 

foundation  in  a  wise  and  salutary  policy.     It  is  a  means  of 
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repose.  It  promotes  fair  dealing.  It  cannot  be  made  an  in- 
strument of  wrong  or  oppression,  and  it  often  gives  triumph 
to  right  and  justice,  where  nothing  else  known  to  our  juris- 
prudence can,  by  its  operation,  secure  those  ends.  Like  the 
statute  of  limitations,  it  is  a  conservator,  and  without  it  soci- 
ety could  not  well  go  on." 

"  A  party  is,  as  a  general  rule,  not  estopped  to  deny  the 
constitutionality  of  the  statute  which  assumes  to  confer  au- 
thority to  order  improvements  and  direct  assessments  by  a 
mere  failure  to  actively  oppose  improvements  which  he  knows 
are  being  made.  This  is  obviously  the  correct  rule,  for  with- 
out a  valid  statute  there  can  be  no  jurisdiction,  and  parties 
are  incapable  of  conferring  jurisdiction  of  the  subject,  although, 
they  maj'  confer  jurisdiction  of  the  person.  But  when  the 
doctrine  is  pressed  further,  there  is  much  difficulty,  for  the  rule 
as  now  established  by  the  weight  of  authority  is,  that  a  party 
who  procures,  or  actively  aids  in  procuring,  the  enactment  of 
an  unconstitutional  statute,  and  accepts  benefit  under  it,  can- 
not question  its  validity.  It  would  require  a  very  clear  and 
strong  case  to  warrant  the  application  of  this  rule  to  street 
assessments,  and  yet  such  a  case  is  conceivable.  The  fact  that 
such  a  rule  exists  proves  that  the  courts  will  carry  the  princi- 
ple of  estoppel  to  great  lengths  in  the  interests  of  justice,  and 
proves,  also,  that  the  courts  which  confine  the  operation  of 
the  principle  of  estoppel  in  assessment  cases  to  mere  irregu- 
larities have  gone  astray":  Elliott  on  Roads  and  Streets, 422;. 
State  V.  Mitchell,  31  Ohio  St.  592;  Burlington  v.  Gilbert^  31 
Iowa,  356;  7  Am.  Rep.  143;  Motz  v.  Detroit,  18  Mich.  526. 

That  "the  principles  of  estoppel  apply  where  the  proceed- 
ings are  questioned  on  the  ground  of  the  unconstitutionality 
of  the  statute  under  which  they  are  had,  as  well  as  where 
they  are  sought  to  beimpeached  upon  other  grounds,"  is  not. 
an  open  question:  See  Counterman  v.  Dublin  Tp.,  38  Ohio  St. 
515;  Tone  v.  Columbus,  39  Ohio  St.  281,  308;  48  Am.  Rep. 
438;  State  v.  Mitchell,  31  Ohio  St.  592. 

Under  the  decision  in  Sleeper  v.  Bullen,  6  Kan.  300,  the- 
epecial  taxes  levied  for  grading  were  held  illegal,  and  it  was 
further  held  that  the  city  had  no  legal  right  to  sell  the  lots  of 
Sleeper;  yet  Sleeper  was  denied  an  injunction  in  that  case,  be- 
cause he  had  encouraged  the  contractors  to  do  the  grading. 
See  also  Ritchie  v.  City  of  South  Topeka,  38  Kan.  368. 

This  case  is  unlike  Barker  v.  CommWs  of  Wyandotte  Co.,  45 
Kan.  681,  because  in  that  case  Barker  refused  to  sign  the- 
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petition  for  the  improvement  when  it  was  presented  to  him; 
and  is  also  unlike  the  case  of  Comrri'rs  of  Wyandotte  Co.  v. 
Barker,  45  Kan.  699,  because  in  that  case  it  was  sought  to 
€8top  Barker  by  mere  silence  and  inaction.  Here,  Stewart 
instituted  the  proceedings  which  led  to  the  improvement  and 
the  assessment  complained  of  He  was  a  willing  and  active 
consenting  party  in  the  whole  matter.  Whether,  therefore, 
the  tax  be  legally  valid  or  not,  there  is  no  good  ground  upon 
his  part  for  claiming  the  interposition  of  a  court  of  equity  by 
its  extraordinary  process  of  injunction  to  stay  the  collection 
of  the  tax  against  his  property:  Tone  v.  Columbus,  39  Ohio  St. 
281,  308;  48  Am.  Rep.  438,  and  cases  there  cited;  Cooley  on 
Taxation,  573. 

It  is  claimed,  however,  that  this  is  a  statutory  action,  having 
been  brought  under  section  253  of  the  Civil  Code,  and  therefore 
that  it  is  not  a  suit  in  equity.  Ohio  has  a  statute  somewhat 
similar.  It  was  said  in  Steese  v.  Oviatt,  24  Ohio  St.  248,  that 
''the  act  of  May  1,  1856  (Swan  &  Critchfield's  Rev.  Stats. 
1151),  gives  to  the  courts  jurisdiction  to  restrain  the  collec- 
tion of  taxes  illegally  assessed;  but  the  jurisdiction  thus  con- 
ferred is  an  equitable  jurisdiction,  and  is  to  be  exercised  upon 
equitable  principles.  Proceeding  under  the  statute,  the  party 
complaining  is  not  required  to  show  a  case  of  threatened  ir- 
reparable injury,  or  the  absence  of  a  remedy  by  ordinary  legal 
proceedings,  but  he  must  exhibit  a  case  in  which,  upon  the 
merits,  he  is  entitled  to  the  equitable  relief  demanded." 

This  case  was  followed  in  Stephan  v.  Daniels,  27  Ohio  St. 
527.  It  is  there  stated  "  that  this  is  a  statute  creating  new 
statutory  rights  of  action  not  theretofore  existing  is,  in  the 

opinion  of  a  majority  of  the  court,  quite  clear The 

tax-payer,  stripped  of  any  valuable  or  practical  remedy  for 
the  injuries  inflicted  under  color  of  law  and  by  authority  of 
the  state,  was  almost  powerless.  To  provide  a  proper  rem- 
edy was  the  object  of  this  law.  It  was  a  legislative  recogni- 
tion of  a  fundamental  duty  enjoined  by  the  constitution  of 
the  state,  that,  while  the  power  to  tax  was  essential  to  gov- 
ernment, the  duty  of  protecting  the  citizen  from  illegal  ex- 
actions under  the  name  of  taxes,  and  under  the  forms  of  law, 
was  not  to  be  forgotten  or  neglected.  It  being,  therefore, 
remedial  in  its  character,  it  should  receive  that  construction, 
if  the  words  will  reasonably  admit,  that  will  effect  the  mani- 
fest intention  of  the  legislature,  and  remedy  the  evil.  It 
gives  a  remedy  by  injunction  on  the  application  of  a  single 
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person  taxed,  when  none  existed  before.  In  his  application 
he  need  not  aver  and  show,  as  under  ordinary  rules  in 
equity,  that  great  or  irreparable  injury  is  about  to  be  done, 
for  which  he  has  no  adequate  remedy  at  law,  but  only  that 
the  tax  is  illegal  which  is  about  to  be  assessed  or  collected: 
Steese  v.  Oviatt,  24  Ohio  St.  253.  It  thus  becomes  apparent 
that  a  new  equitable  remedy  was  given  by  this  statute." 

In  Tone  v.  Columbus,  39  Ohio  St.  281,  308,  48  Am.  Rep. 
438,  it  was  said:  "Under  section  24  of  the  act,  the  city  coun- 
cil had  no  right  to  authorize  the  improvement  until  such  two 
thirds  of  the  owners  had  petitioned  the  council  for  the  privi- 
leges of  the  act.  We  have  no  doubt  that  this  requirement  of 
the  law  may  be  waived  by  the  owners,  or  that  they  may  by 
their  acts,  and  under  circumstances  by  their  inaction,  estop 
themselves  from  alleging  its  failure." 

See  also  City  of  Ottawa  v.  Barney ,  10  Kan.  270.  In  that 
case,  Mr.  Justice  Brewer  said:  "It  alleges  that  the  assess- 
ment actually  made  upon  one  lot  was  $184.80,  while  a  legal 
assessment  would  not  have  exceeded  $50,  and  that  a  similar 
proposition  existed  as  to  the  other  lots.  It  nowhere  alleges 
payment  or  tender  of  the  amount  due  under  such  legal  as- 
sessment. He  who  seeks  equity  must  do  equity.  The  plain- 
tiffs below  admit  they  owe  something,  but  deny  that  they 
owe  all  that  has  been  assessed.  Before  injunction  will  lie 
under  these  circumstances,  they  must  pay  or  tender  what 
they  owe." 

The  cases  of  City  of  Ottaiva  v.  Barney,  10  Kan.  270,  and 
City  of  Lawrence  v.  Killam,  11  Kan.  499,  were  decided  by  this 
court  after  section  253  of  the  Civil  Code  had  been  adopted. 
We  must  therefore  conclude  that  although  section  253  of 
the  Civil  Code  gives  an  enlarged  or  additional  remedy  to  the 
tax-payer,  yet  if  the  tax  or  assessment  is  illegal,  and  it  is 
shown  that  the  principles  of  estoppel  apply  against  the  tax- 
payer, the  jurisdiction  of  the  court  under  the  statute  is  to  be 
exercised  upon  equitable  principles,  and  the  tax-payer,  to 
succeed,  must  exhibit  a  case  "  in  which,  upon  the  merits,  he 
is  entitled  to  the  equitable  relief  demanded":  Steese  v.  Oviatt, 
24  Ohio  St.  248. 

We  now  decide,  upon  the  facts  found,  that  the  motion  for 
a  rehearing  be  granted,  that  the  judgment  of  reversal  hereto- 
fore entered  be  set  aside,  and  that  the  judgment  of  the  dis- 
trict court  must  be  affirmed. 
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Injunction  —  Illegal  Taxation.  — Injunctions  against  the  collection  of 
assessments  to  pay  street  improvements  have  frequently  been  denied  where 
the  owner  of  the  property  benefited  requested  the  work  to  be  done,  encour- 
aged it,  or  even,  having  notice  of  it,  made  no  objection  at  the  time:  Nota 
to  Holland  v.  Mayor  etc  qf  Baltimore,  69  Am.  Dec.  204. 

Municipal  Corporations.  —  Who  is  Estopped  to  Objbct  to  Assess- 
ments FOB  Local  Improvements:  See  Cross  ▼.  Kanaaa  City,  90  Mo.  13;  59^ 
Am.  Rep.  1,  and  nota;  BidteeU  r.  PiUiburgh,  85  Pa.  St  412;  27  Am.  Rep. 
662,  and  not*. 


CASES 

IN  THX 

SUPREME  JUDICIAL  COURT 


MAINE. 


MooRB  V.  MoKennbt. 

[83  Mains,  80.] 

Nkootiabls  Instruments.  —  One  Who  Indorses  in  Blank  a  Prouissobt 
Note  of  which  he  is  not  the  payee  thereby  authorizes  the  payee  to  write 
over  such  indorsement  a  guaranty  of  the  payment  of  such  note. 

Consideration.  —  Frohisb  to  Forbear  Suit,  and  to  Give  Further  Time 
FOR  THE  Pathent  OF  A  NoTE,  though  the  time  to  be  given  is  not  made 
definite,  is  a  sufficient  consideration  for  the  guaranty  of  such  note  by 
a  third  person,  if  it  is  followed  by  an  actual  forbearance  for  a  reason* 
able  time. 

Promise  to  Forbear  to  Sue,  No  Particular  Time  being  Named,  implies 
that  the  forbearance  shall  be  for  a  reasonable  time. 

Jury  Trial. — The  Court  may  Instruct  the  Jury  to  Return  a  Ver- 
dict FOR  Either  Party,  when  it  is  plain  that  a  contrary  verdict  can- 
not be  allowed  to  stand. 

On  August  12, 1880,  Isaac  A.  and  Charles  E.  Johnson  made 
their  promissory  note  in  favor  of  Ann  J.  Moore,  payable  on 
demand.  In  January,  1885,  the  defendant,  McKenney,  in- 
dorsed such  note  in  consideration  that  the  payee  would 
forbear  to  sue  thereon,  and  she  did  not  bring  any  action  to 
enforce  payment  of  such  note  until  January,  1889, 

Savage  and  Oakea,  for  the  defendant. 

McGillicuddy  and  McCann,  for  the  plaintiff. 

Walton,  J.  This  is  an  action  on  a  negotiable  promissory 
note,  on  the  back  of  which  the  defendant,  not  being  the  payee, 
had  written  his  name  in  blank,  and  over  which  the  plaintiff's 
counsel,  at  or  before  the  trial,  wrote  the  words  "  For  value 
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received,  I  hereby  guarantee  the  payment  of  the  money  above 
mentioned  to  Ann  J.  Moore." 

No  evidence  being  ofiFered  in  defense,  the  only  question  is, 
whether  the  plaintiff's  evidence  was  sufficient  to  entitle  her 
to  a  verdict. 

We  think  it  was.  The  note  itself  was  sufficient  to  establish 
a  "prima  facie  case:  Colbum  v.  Averill,  30  Me.  310;  50  Am. 
Dec.  630;  Lowell  v.  Gage^  38  Me.  35;  Childs  v.  Wyman,  44 
Me.  433;  69  Am.  Dec.  111.  And  the  oral  evidence  offered  by 
the  plaintiff  in  no  way  weakened  her  case.  It  merely  sub- 
stituted fact  for  presumption.  It  proved  what  the  actual 
transaction  was,  instead  of  leaving  it  to  be  inferred.  The 
evidence  showed  that  the  defendant  wrote  his  name  on  the 
back  of  the  note  declared  on,  intending  thereby  to  guarantee 
its  payment;  that  he  did  this  in  consideration  of  the  plain- 
tiff's promise  to  forbear  and  give  further  time  for  the  payment 
of  the  note;  and  that  the  plaintiff,  in  consideration  of  the  de- 
fendant's guaranty,  did  forbear  and  give  further  time,  and  as 
much  time  as  could  reasonably  be  required  of  her.  True,  the 
evidence  failed  to  show  that  a  definite  time  was  agreed  upon. 
But  this  was  not  necessary. 

A  promise  to  forbear  and  give  further  time  for  the  payment 
of  a  debt,  although  no  certain  or  definite  time  be  named,  if 
followed  by  actual  forbearance  for  a  reasonable  time,  is  a 
valid  and  sufficient  consideration  for  a  promise  guaranteeing 
its  payment:  King  v.  Upton,  4  Me.  387;  16  Am.  Dec.  266; 
Elton  V.  Johnson,  16  Conn.  253;  41  Am.  Dec.  141;  Howe  v. 
Taggarty  133  Mass.  284,  and  authorities  there  cited. 

And  in  Lambert  v.  Clewley,  80  Me.  480  (a  case  cited  and 
relied  upon  by  the  defendant's  counsel),  the  court  did  not 
hold  otherwise.  Nothing  was  decided  in  that  case  except 
that  the  alleged  contract  to  forbear  was  not  proved.  The 
court  did  not  decide  that  such  a  contract,  if  proved,  would 
not  be  valid  unless  a  definite  time  of  forbearance  was  agreed 
upon.  In  Smith  v.  Bibber,  82  Me.  34,  17  Am.  St.  Rep.  464 
(also  cited  and  relied  upon  by  the  defendant's  counsel),  the 
head-note  does  so  state;  but  the  opinion  of  the  court  does  not 
justify  the  statement.  The  word  "definite"  was  inadver- 
tently inserted  in  the  rescript  announcing  the  decision  of  the 
court,  and  this  rescript  was  adopted  by  the  reporter  for  his 
head-note.  But  the  error  is  corrected  in  the  errata,  at  the  end 
of  the  volume,  by  stating  that  the  word  "definite,"  in  the 
head-note,  should  be  erased. 
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It  is  undoubtedly  true,  as  stated  in  the  opinion  of  the  court 
in  the  case  last  cited,  that  to  constitute  a  legal  contract  to 
forbear,  there  must  be  a  valid  promise  to  do  so,  so  that  for 
^ome  time  the  creditor  will  have  no  right  to  sue.  But  this 
result  may  be  secured  without  the  naming  of  any  particular 
time.  If  the  promise  is  in  general  terms,  no  particular  time 
being  named,  the  law  implies  that  the  forbearance  shall  be 
for  a  reasonable  time.  Such  is  the  legal  construction  of  such 
a  promise.  The  authorities  already  cited  so  state.  The 
debtor,  therefore,  by  such  a  promise,  does  obtain  a  right,  not 
only  to  some  delay,  but  to  a  reasonable  delay,  such  as,  under 
all  the  circumstances,  he  is  reasonably  entitled  to.  We  there- 
fore repeat  that  a  promise  to  forbear,  although  for  an  indefi- 
nite time,  if  followed  by  actual  forbearance  for  a  reasonable 
time,  is  a  valid  and  suflBcient  consideration  for  a  promise 
guaranteeing  the  payment  of  a  debt. 

The  uncontradicted  evidence  in  this  case  clearly  entitled 
the  plaintiflF  to  a  verdict  in  her  favor;  and  it  is  the  opinion 
of  the  court  that  the  jury  were  properly  instructed  to  return 
such  a  verdict.  Prevention  is  better  than  cure.  And  the 
court  may  properly  instruct  the  jury  to  return  a  verdict  for 
«ither  party,  when  it  is  plain  that  a  contrary  verdict  cannot 
be  allowed  to  stand:  Jewell  v.  Gagne,  82  Me.  430,  and  cases 
there  cited. 

It  is  very  clear  that,  upon  the  evidence  reported,  a  verdict 
against  the  plaintiff  could  not  be  sustained.  It  was  therefore 
the  right  of  the  plaintiff  to  have  the  jury  instructed  not  to  re- 
turn such  a  verdict. 

Exceptions  overruled.         

Nkgotiablk  Instruments  —  Effkct  of  an  Indorsemkijt  in  Blank  bt 
One  Who  is  neitheb  the  Payee  nor  the  Holder.  —  The  iudorsetnent 
by  a  third  party  in  blank  givea  to  the  payee  or  the  indorsee  the  implied 
power  to  write  above  it  the  most  absolute  terms  of  guaranty:  KilUan  v. 
Ashley,  24  Ark.  511;  91  Am.  Dec.  519.  To  the  same  eflFect,  see  Camden  v. 
McKoy,  3  Scam.  437;  38  Am.  Dec.  91,  and  note;  Whiton  v.  Mears,  11  Met. 
563;  45  Am.  Dec.  233;  SpUUr  v.  Jamas,  32  Ind.  202;  2  Am.  Rep.  334,  and 
note  340,  341. 

But  in  Schafer  v.  Farmers'  etc  Bank,  59  Pa.  St.  144,  98  Am.  Deo.  323,  it 
is  held  that  the  indorsement  of  a  note  by  one  not  a  party  at  the  time  it  was 
made  does  not  authorize  the  holder  or  an  indorsee  to  write  a  guaranty  over 
his  indorsement.     Compare  Dieti-ich  v.  Mitchell,  43  III.  40;  92  Am.  Dec.  99. 

Contracts  —  Consideration  —  Forbearance  to  Sub.  —  Forbearance  to 
sue  may  constitute  a  valid  consideration:  Smith  v.  Bibber,  82  Me.  34;  17 
Am.  St.  Rep.  464,  and  note;  Chaddock  v.  Vanness,  35  N.  J.  L.  517;  10  Am. 
Hep.  256;  note  to  PraUr  v.  Miller,  60  Am.  Dec.  624-527.     This  applies  tv 


756  Whitehouse  v.  Cumminqs.  [Maine^ 

contracts  of  guaranty:   Thomaa  v.  Crofl,  2  Rich.  113;  44  Am.  Dec  279; 
King  v.  Upton,  4  GreenL  387;  16  Am.  Dec.  266. 

FoRBBARANCB  TO  SuE,  Mbanino  or  THB  Tkrms.  —  A  promise  to  forbear, 
in  general,  without  adding  any  partioalar  time,  must  be  understood  t»- 
meaa  a  total  forbearance:  Clark  v.  Busselt  3  Watts,  213;  27  Am.  Dm.  848. 


Whitehouse   v.  Cumminqs. 

[83  Mains,  91.] 

Right  ov  Wat  or  Nbcessitt  is  Upheld  on  thb  Pbinciplb  that  the  grant: 
of  a  thing  is  presumed  to  include,  as  an  incident,  whatever  right  the 
grantee  had  in  connection  with  it,  and  could  convey  by  apt  words,  without 
which  the  thing  granted  would  prove  practically  useless  to  the  grantee. 

RlQHT  OV  Wat  or  Neckssitt.  —  The  fact  that  access  to  land  may  be  had 
by  passing  over  the  lands  of  a  third  person  will  not  defeat  a  grantee'* 
claim  to  a  way  by  necessity  over  the  lands  retained  by  his  grantor,  if 
there  ia  no  right  to  pass  over  the  lands  of  such  third  person. 

Action  on  the  case  for  obstructing  plaintiflF's  right  of  way. 
Leander  Yeaton,  formerly  the  owner  of  a  lot  of  land  lying 
east  of  the  Winthrop  road,  sold  a  part  of  it  to  one  Kim- 
ball, in  1870,  who  conveyed  it  to  William  Gage,  in  1881, 
which  is  shown  by  the  annexed  plan,  and  called  the  Gage 
lot  On  February  21,  1877,  Yeaton  sold  to  plaintiflF,  White- 
house,  another  tract,  shown  by  the  annexed  map,  and  there 
called  the  Whitehouse  lot.  In  April,  1878,  Yeaton  sold  the 
remaining  portion  of  his  land,  which  is  designated  on  the 
annexed  plan,  and  there  called  the  Cummings  lot.  The 
boundaries  of  the  entire  original  tract  of  land,  and  the  names 
of  the  proprietors  of  adjacent  lands,  and  the  location  of  the 
Winthrop  road,  the  way,  and  the  school-house,  are  all  appar- 
ent from  the  plan  on  the  opposite  page.  It  did  not  appear 
that  Yeaton  ever  owned  the  school-house  lot,  or  had  ever 
claimed  to  cross  it  as  a  matter  of  right;  but  he  and  his  pre- 
decessors and  successors  in  title  had  for  more  than  twenty 
years,  as  a  matter  of  fact,  crossed  the  schocl-house  lot  at 
pleasure,  in  making  use  of  the  way  to  and  from  the  White- 
house  lot  to  the  road,  as  shown  by  the  plan.  Verdict  and. 
judgment  for  plaintiff. 

S.  and  L.  Titcomb,  for  the  defendant. 

Baker,  Baker,  and  Cornish,  for  the  plaintiff. 

Virgin,  J.  This  is  an  action  on  the  case  for  obstructing- 
the  plaintiff's  alleged  right  of  way  of  necessity  across  the^ 
defendant's  land  and  a  school-district  lot  to  a  highway. 
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The  defendant  contends,  contrary  to  the  instruction  to  the 
jury,  that  the  plaintiff  was  not  entitled  to  a  right  of  way  of 
necessity  over  his  grantor's  remaining  land,  for  the  reason 
that,  when  his  parcel  was  conveyed  to  him,  it  was  bounded 
in  part  by  the  land  of  strangers,  and  not  wholly  by  that  of 
his  grantor.  We  are  of  opinion,  however,  that  his  contention 
is  contrary  to  principle  and  the  overwhelming  current  of 
authority. 

Such  a  right  of  way  of  necessity  as  the  law  recognizes  and 
upholds  is  found  among  the  numerous  applications  and  illus- 
trations of  the  old,  thoroughly  established  general  principle 
that  the  grant  of  a  thing  is  presumed  to  include  and  carry 
with  it,  as  an  incident  of  the  grant,  whatever  right  the  grantor 
had  in  connection  with  it,  and  could  convey  by  apt  words 
without  which  the  thing  granted  would  prove  practically 
useless  to  the  grantee.  It  results  from  a  grant  or  reserva- 
tion implied  from  the  existing  circumstances  in  which  the 
grantee — or,  in  case  of  a  reservation,  the  grantor — is  thereby 
placed.  When  a  land-owner  conveys  a  portion  of  his  lot,  the 
law  will  not  presume  it  to  have  been  the  intention  of  the  par- 
ties that  the  grantee  shall  derive  no  beneficial  enjoyment 
thereof  in  consequence  of  its  being  inaccessible  from  the 
highway,  or  that  the  other  portion  shall,  for  like  reason,  prove 
useless  to  the  grantor.  This  species  of  right  of  way,  there- 
fore, in  the  absence  of  anything  to  the  contrary  contained  in 
the  deed,  becomes  an  incident  to  the  grant  indicative  of  th& 
intention  of  the  parties:  Pom/ret  v.  Ricroft,  1  Wms.  Saund. 
323  a,  note  6;  Clark  v.  Cogge,  Cro.  Jac.  170;  Warren  v.  Blake^ 
54  Me.  276,  286;  89  Am.  Dec.  748;  Trask  v.  Patterson,  29  Me. 
499. 

Every  right  of  way  of  necessity  being  founded  on  a  pre- 
sumed grant,  none  can  be  presumed  over  a  stranger's  land, 
and  hence  none  can  be  thus  acquired:  Bullard  v.  Harrison, 
4  Maule  &  S.  387;  Howton  v.  Frearson,  8  Term  Rep.  50;  Per- 
nam  v.  Wead,  2  Mass.  203;  3  Am.  Dec.  43;  Allen  v.  Kincaid, 
11  Me.  155;  Collins  v.  Prentice,  15  Conn.  39;  38  Am.  Dec.  61; 
Seeley  v.  Bishop,  19  Conn.  128;  Myers  v.  Dunn,  49  Conn.  71; 
Holmes  v.  Seely,  19  Wend.  507;  Smyles  v.  Hastings,  22  N.  Y. 
217;  Nichols  v.  Luce,  24  Pick.  102;  35  Am.  Dec.  302;  Pettin-- 
gill  V.  Porter,  S  Allen,  1;  85  Am.  Dec.  671;  Schmidt  v.  Quinn,. 
136  Mass.  575;  Oliver  v.  Hook,  47  Md.  301;  Dunklee  v.  Wilton 
R.  R.  Co.,  24  N.  H.  489,  505;  Pingree  v.  McDuffie,  56  N.  H.  306;^ 
Cooper  V.  Maupin,  6  Mo.  624;  35  Am.  Dec.  456;  Mead  v.  An^ 
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■  derson^  40  Kan.  203.  When,  therefore,  property  in  land  has 
been  severed  by  voluntary  or  statutory  conveyance,  one  por- 
tion of  which  is  inaccessible  except  by  passing  over  the  other, 
or  by  trespassing  on  the  lands  of  a  stranger,  a  grant  of  a  right 
of  way  of  necessity  is  presumed  between  the  parties:  God- 
dard  on  Easements,  Bennett's  ed.,  268;  Washburn  on  Ease- 
ments, 3d  ed.,  233,  and  cases  supra.  Any  language  in  the 
opinion  in  Trask  v.  Patterson^  29  Me.  499,  which  seems  to 
militate  with  this  doctrine  cannot  be  sustained. 

But  the  way  must  be,  from  the  circumstances,  one  of  strict 
necessity,  and  not  one  of  mere  convenience:  Dolliff  v.  Boston 
etc.  R.  R.  Co.,  68  Me.  173;  Stevem  v.  Orr,  69  Me.  323;  Stillwell 
V.  Foster,  80  Me.  333;  Allen  v.  Kincaid,  11  Me.  155.  And  as 
it  results  solely  in  consequence  of  necessity,  it  ceases  or  va- 
ries with  the  necessity:  Holmes  v.  Goring,  2  Bing.  76;  Rumill 
V.  Robbins,  77  Me.  193;  Seeley  v.  Bishop,  19  Conn.  128;  Viall 
V.  Carpenter^  14  Gray,  126;  Abbott  v.  Stewarlstown,  47  N.  H. 
230. 

Applying  these  principles  to  the  facts,  it  is  seen  that  when 
Yeaton,  owning  the  entire  lot,  conveyed  the  front  parcel,  in 
1870,  to  Kimball,  he  would  have  had  no  means  of  access  from 
his  homestead  and  the  highway  to  the  remainder  of  his  lot, 
—  presumably  pasture  and  woodland,  —  provided  the  parcel 
conveyed  extended  across  the  entire  width  of  the  lot,  unless 
the  right  to  cross  this  parcel  had  been  expressly  or  impliedly 
reserved,  or  unless  he  could  pass  over  the  land  of  the  bound- 
ing strangers,  —  which  latter  alternative  he  could  not  claim 
without  permission. 

But  the  front  parcel  did  not  extend  across  the  entire  width 
of  the  lot.  On  the  contrary,  a  narrow  strip  of  land,  extending 
along  the  south  side  of  it  to  the  school-house  lot,  was  not  in- 
cluded in  the  conveyance.  This  fact  strongly  indicates  that 
this  strip  of  land  was  intentionally  excepted  from  the  convey- 
ance of  Yeaton  to  Kimball,  as  for  a  way  for  the  benefit  of  the 
remainder  of  the  lot,  so  as  not  to  burden  the  front  parcel  with 
a  right  of  way  across  its  entire  length  at  any  rate,  —  provided 
permission  could  be  obtained  to  continue  it  across  the  two-rod 
school-house  lot.  Moreover,  that  such  was  their  actual  and 
well-understood  intention,  and  concurred  in  by  the  school  dis- 
trict, seems  to  be  made  certain  by  the  contemporaneous  and 
long-continued  and  unobstructed  acts  of  all  concerned;  for  the 
use  of  this  way — the  only  one  in  existence  or  use  —  had  been 
fio  constant  and  of  so  many  years'  duration,  including  eight 
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years  of  the  defendant's  occupation,  without  any  objection 
from  any  source  until  the  defendant's  acts  complained  of, 
that  it  had  become  a  well-defined  way  on  the  face  of  the 
earth. 

2.  Whatever  might  be  urged  against  the  soundness  of  the 
instruction  concerning  the  school-house  lot,  had  it  been  made 
applicable  to  the  lands  of  all  the  surrounding  owners  over 
which  the  plaintiflF  could  claim  no  lawful  right  without  their 
permission,  still,  as  its  application  was  confined  to  the  school- 
house  lot  and  the  facts  in  this  case,  we  think  the  defendant 
has  no  just  cause  of  complaint,  —  especially  as  there  was  no 
way  across  the  defendant's  parcel  other  than  the  one  which 
had  been  used  so  long,  and  which,  from  the  acts  of  the  owners 
concerned  and  the  acquiescence  of  the  school  district,  it  may 
be  inferred  was  agreed  upon,  and  that  no  other  way  has  been 
designated  by  the  defendant:  Rumill  v.  Robbins,  77  Me.  193; 
Schmidt  v.  Quinn,  136  Mass.  575.  Until  the  school  district 
interrupts  the  plaintiff's  long-used  way  over  its  two-rod  lot, 
or  the  defendant  designates  some  new  way  over  his  land  for 
the  plaintiff 's  use,  —  neither  of  which  has  been  done,  —  we 
fail  to  perceive  how  the  defendant  can  complain  of  the  doc- 
trine contained  in  the  instruction.  Moreover,  assuming  that 
the  lane  was  intentionally  reserved  by  Yeaton  and  Kimball 
as  a  way  to  and  from  the  remainder  of  the  lot,  and  the  school 
district  should,  at  this  late  day,  prevent  any  further  use  of  its 
small  territory,  the  plaintiff  might,  in  the  absence  of  any  new 
way  better  suited  to  the  interest  and  convenience  of  the  de- 
fendant, and  designated  by  him,  extend  his  old  one  across  the 
southwest  corner  of  the  front  lot  next  to  the  school-house  lot. 

So  much  of  the  first  and  second  requested  instructions  as  is 
applicable  to  the  facts  in  the  case  was  given  in  the  charge, . 
and  the  exceptions  to  the  requested  instructions  do  not  seem 
to  be  urged  by  the  defendant. 

Exceptions  overruled.         

Privatb  Wats  of  Necessitt.  —  As  to  what  constitutes  a  private  way  of 
necessity,  see  BonelU  v.  Blakemore,  66  Miss.  136;  14  Am.  St.  Rep.  550,  and 
note.  The  rule  is,  that  where  a  grantor  conveys  lands  surrounded  by  other 
lands  owned  by  him  and  lands  owned  by  strangers,  the  grantee  is  entitled 
to  a  right  of  way  over  the  lands  of  the  grantor,  where  he  has  no  other  out- 
let: Mead  v.  Anderson,  40  Kan.  203;  Oswald  v.  Wo{f,  129  111.  200;  Barnard 
▼.  Lloyd,  85  Cal.  131.  The  enjoyment  of  a  private  way  of  necessity  must  be 
limited  only  by  the  necessity  for  its  use  in  connection  with  the  lawful  uses 
of  the  land  to  which  it  is  appurtenant:  Whittier  v.  Winkley,  62  N.  H.  338. 
Where  a  private  way  of  necessity,  crossing  a  grantor's  lands,  extends  to  a 
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highway,  the  fact  that  such  highway  is  discontinued  and  re-established 
farther  over  upon  the  grantor's  land  will  not  enable  the  grantee  to  use  the 
discontinued  portion  for  the  purpose  of  reaching  the  new  highway:  Morse  v. 
Benson,  151  Mass.  440.  A  way  of  necessity  cannot  be  claimed  by  a  grantee 
who  has  purchased  other  adjoining  lands  over  which  he  haa  made  an  outlet 
l>etter  than  the  one  claimed:  Russell  v,  Napier,  82  Ga.  771. 


Smith  v.  Feench. 

[83  Maine,  108.] 
OwNEB  or  Animals  is  not  Li.\ble  for  Injuries  resulting  to  another  from 
their  being  carelessly  driven  on  a  public  highway  by  one  who  is  neither 
their  owner  nor  his  servant  or  agent.     The  liability,  if  any  exists,  is 
against  the  person  driving  them,  or  his  master  or  employer. 

Walton  and  Walton,  for  the  plaintiff. 

Merrill  and  Coffin,  for  the  defendants. 

Walton,  J.  It  is  the  opinion  of  the  court  that  the  plaintiff 
has  sued  the  wrong  parties. 

If  cattle  are  negligently  permitted  to  stray  into  the  high- 
way, and  they  run  against  a  traveler  and  injure  him,  the 
owner,  or  the  one  having  the  care  and  custody  of  them  at  the 
time  of  the  escape,  will  be  liable.  But  if  cattle  which  are 
being  driven  in  the  highway  run  against  a  traveler  in  conse- 
quence of  careless  and  improper  driving,  the  driver  will  be 
liable;  and  if  he  is  not  the  owner,  nor  the  agent  or  servant  of 
the  owner,  an  action  against  the  latter  cannot  be  maintained. 
In  such  a  case,  the  question  is,  not  who  was  the  owner,  but 
who  was  the  driver. 

In  this  case,  the  plaintiff  was  run  against  by  a  pair  of  oxen 
{yoked  together)  which  were  being  driven  in  the  highway. 
The  oxen  had  been  trespassing  in  a  neighboring  field,  and  the 
owner  of  the  field  told  his  hired  man  to  drive  them  out  and 
drive  them  home.  While  so  doing,  the  hired  man  set  a  dog 
on  them,  and  the  dog  bit  one  of  the  oxen,  and  this  frightened 
them,  and  caused  them  to  run  against  the  plaintiff's  wagon, 
and  the  plaintiff  was  thrown  out  and  injured.  Clearly,  the 
cause  of  the  collision  was  the  manner  of  driving  the  oxen. 
And  as  the  driver  was  neither  an  owner,  nor  the  agent  or  ser- 
vant of  the  owners,  it  is  the  opinion  of  the  court  that  this 
action,  which  is  against  the  owners  of  the  oxen,  cannot  be 
maintained.  The  liability,  if  any,  was  with  the  driver  or  his 
employer. 
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The  plaintiff  has  alleged  in  his  declaration  that  at  the  time 
of  the  collision  the  oxen  were  unlawfully  in  the  highway. 
But  the  evidence  does  not  sustain  this  allegation.  They  had 
before  that  time  been  unlawfully  in  the  adjoining  field.  But 
at  the  time  of  the  collision  they  had  been  driven  out  of  the 
field,  and  were  in  the  highway  for  the  purpose  of  being  driven 
home;  and  surely  it  was  lawful  to  use  the  highway  for  that 
purpose.  Collisions  in  the  highway  have  been  a  fruitful 
source  of  litigation;  but  it  is  believed  that  no  case  can  be 
found  in  which  it  has  been  held  that  the  negligence  of  a 
driver  is  imputable  to  the  owner,  unless  the  former  was  the 
servant  of  the  latter:  See  last  edition  (1888)  of  Shearman 
and  Eedfield  on  Negligence,  sees.  144-147,  and  the  numerous 
cases  cited  in  the  notes. 

Exceptions  overruled;  nonsuit  confirmed. 

Animals  —  Liabilitt  of  Owneb  to  Persons  Injubkd  bt.  — The  general 
rule  is,  that  the  owners  of  domestic  animals  are  responsible  for  mischief  done 
by  them  when  they  are  allowed  to  be  in  a  place  where  it  is  unlawful  for  them 
to  be:  Shipley  v.  Colclotigh,  81  Mich.  624;  21  Am.  St.  Rep.  546,  and  note. 

In  the  case  of  Sieber  v,  Amunson,  78  Wis.  679,  it  is  decided  that  one  who 
is  being  driven  in  a  sleigh,  and  by  his  own  condact  in  whooping  and  yelling 
so  frightens  the  horses  that  they  run  away  and  injure  another  person  law- 
fully riding  on  the  highway,  is  responsible  for  such  injury.  Tb«  driver  i» 
not  liable,  in  the  absence  of  negligence  on  his  part. 


Blake  v.  Sawyer. 

[83  Maine,  129.] 

Patmknts,  Application  of.  —  A  creditor  may  apply  a  payment  to  any 
debt  which  he  may  choose,  where  the  debtor  has  not  directed  such  ap> 
plication,  and  this  mle  continues  though  the  debt  has  been  barred  by 
the  statute  of  limitations. 

Statute  OF  Limitations  —  Effect  of  Application  of  Payment  by  Cred- 
itor. —  A  creditor  may  apply  a  payment  to  any  debt  not  already 
barred  by  the  statute  of  limitations,  and  thereby  prolong  the  running 
of  such  statute  for  six  years  from  the  time  when  the  payment  is  made; 
but  if  the  statute  has  already  fully  run  before  the  payment  is  made,  the 
creditor,  while  he  may  apply  it  to  the  barred  debt  without  the  direc- 
tion of  the  debtor,  cannot,  by  so  doing,  remove  the  bar  of  the  statute 
as  to  the  residue  of  the  debt. 

J.  0.  Bradbury,  for  the  plaintiff. 

Merrill  and  Coffin,  for  the  defendant. 

Walton,  J.     The  right  of  a  debtor  to  determine  to  which 
of  several  debts  a  payment  made  by  him  shall  be  applied  is 


Dec.  1890.]  Blake  v.  Sawyer.  76S 

unquestionable.  But  if  he  omits  to  exercise  the  right,  the  law 
allows  the  creditor  to  make  the  appropriation,  and  the  latter 
may  apply  it  to  a  debt  already  barred  by  the  statute  of  limi- 
tations; but  such  an  application  of  it  will  not  remove  the 
statutory  bar  with  respect  to  the  balance  of  the  debt.  To 
have  that  efifect,  the  appropriation  must  be  made  by  the  debtor 
himself. 

But  the  creditor  may  apply  the  paj  Jient  to  any  debt  not 
already  barred  by  the  statute  of  limitations,  and  thereby  pro- 
long the  running  of  the  statute  for  six  years  from  the  time 
when  the  payment  is  made. 

Apparently,  this  distinction  between  a  debt  already  barred 
and  one  not  already  barred  was  overlooked  by  the  presiding 
judge  in  the  trial  of  this  cause,  for  the  indorsement  in  ques- 
tion was  made  on  the  note  declared  on  long  before  it  would 
have  become  barred  by  the  statute  of  limitations;  and  yet  the 
presiding  judge  instructed  the  jury  that,  to  take  the  case  out 
of  the  operation  6f  the  statute,  the  plaintiff  must  show  that  the 
party  making  the  payment  made  it  and  applied  it,  or  made 
it  to  be  applied,  upon  the  particular  contract  in  suit.  Thi» 
would  have  been  correct  if  the  indorsement  had  been  made 
upon  a  note  then  barred  by  the  statute.  But  the  instruction^ 
being  given  with  reference  to  a  payment  made  before  the  note 
on  which  it  was  indorsed  had  become  barred,  was  clearly 
erroneous. 

This  distinction  between  debts  barred  by  the  statute  at  the 
time  when  the  payment  is  made,  and  those  not  then  barred^ 
is  recognized  in  Pond  v.  Williams,  1  Gray,  630,  and  expressly 
sanctioned  in  Ramsay  v.  Warner,  97  Mass.  8.  And  the  law  ifc 
BO  stated  in  Buswell  on  Limitations,  sec.  81. 

Exceptions  sustained.        

Payments,  Application  of.  —  Where  the  debtor  does  not  liirect  th* 
application  of  a  payment,  the  creditor  may  apply  it  to  any  debt  which  h© 
may  choose:  Phillips  v.  Herndon,  78  Tex.  378;  22  Am.  St.  Rep.  59,  and  note^ 
Orleans  County  National  Bank  v.  Moore,  112  N.  Y.  543;  8  Am.  St.  Rep.  775» 
and  note;  Northern  etc  Bank  T.  Lewis,  78  Wis.  475;  Vansickle  v.  Furgemn^ 
122  Ind.  450. 

Statotb  o»  Limitations  —  Effect  of  Application  of  Payment  upon.  — 
Where  there  are  several  distinct  claims  for  services,  a  payment  appropriated 
upon  each  of  them  will  interrupt  the  running  of  the  statute  of  limitations:: 
Bartel  v.  Matkiaa,  19  Or.  482;  Lawrence  t.  Harrington,  122  N.  Y.  408. 
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Baker  v.  Carter. 

[83  Mainb,  132.] 
filTSBAHD  AND  WiTB.  —  During  cohabitation,  a  wife  has  ordinarily  a  prima 

facte  agency  to  purchase  on  her  husband's  credit  such  supplies  as  are 

necessary  for  herself  and  the  family,  and  suitable  to  their  situation  and 

condition  in  life. 
Husband  is  Liable  for  Goods  Furnished  and  Deuvkrrd  to  his  Wifb 

and  consumed  in  his  family,  though  they  are  charged  to  her  when  or> 

dered. 

F.  E.  Southard,  for  the  plaintiff. 
E.  W.  Whitehouse,  for  the  defendant 

Foster,  J.  During  cohabitation,  a  wife  has  ordinarily  a 
prima  facie  agency  to  purchase  on  her  husband's  credit  such 
supplies  as  are  necessary  for  herself  and  family.  This  rule  of 
law  is  based  largely  on  the  fact  that  it  is  customary  to  intrust 
s.  wife  with  the  management  of  the  household.  While  living 
"together,  the  law  presumes  the  husband's  assent  to  contracts 
made  by  the  wife  for  necessaries.  This  agency,  however,  is 
limited  to  articles  that  are  reasonably  necessary  for  her  or  the 
family,  and  does  not  extend  to  business  contracts,  nor  to  pur- 
•chases  beyond  what  may  be  regarded  as  suitable  to  their 
fiituation  and  condition  in  life. 

In  Furlong  v.  Hysom,  35  Me.  332,  it  was  held  that  the  hus- 
band was  liable  for  articles  furnished  and  delivered  to  a  mar- 
ried woman  residing  with  her  husband,  necessary  and  proper 
for  her,  though  charged  to  herself,  and  that  the  jury  were 
Authorized  to  infer  an  authority  to  the  wife  from  the  husband 
to  purchase  the  goods  on  his  credit. 

True,  the  agency  of  the  wife  to  purchase  necessaries  is  only 
presumptive,  and  may  be  disproved  by  the  husband  by  show- 
ing that  he  had  abundantly  supplied  the  house  with  all  things 
necessary  and  suitable,  or  that  he  had  furnished  the  wife  with 
ample  ready  money  for  the  purpose,  and  requested  her  not  to 
purchase  on  credit,  or  had  provided  suitable  places  where  all 
things  necessary  could  be  had,  and  forbidden  her  to  purchase 
elsewhere;  though  the  mere  fact  that  he  privately  forbade 
her  to  act  for  him  will  not  relieve  him  from  liability,  where  it 
Appears  that  he  has  recognized  her  agency,  or  has  in  some 
■way  allowed  her  to  appear  to  have  charge  of  his  house.  The 
husband,  in  the  view  of  the  law,  is  the  head  of  the  house,  and 
has  a  right  to  control  the  affairs  of  his  own  household.  Nev- 
ertheless, while  he  has  a  right  to  say  when  and  how  his  house 
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shall  be  supplied,  he  cannot  repudiate  his  obligation  alto- 
gether. 

In  the  present  case,  he  had  made  no  such  provision  as  would 
relieve  him  from  liability  for  the  acts  of  the  wife  in  making 
the  purchases.  The  jury  might  very  properly  infer  such 
agency.  The  case  falls  within  that  of  Furlong  v.  Ilysom,  35 
Me.  332. 

Motion  overruled;  judgment  on  the  verdict. 


HUSFAHD  AND  WlFE  —  LIABILITY  OF  HuSBAND  FOB  NeCESSARIBS  FUR- 
NISHED TO  WiFB  DDRiNO  COHABITATION.  —  The  husband  is  legally  bound, 
for  necessaries  supplied  to  the  wife,  so  long  as  she  does  not  violate  her  duty- 
as  a  wife:  Mon-ison  v.  HoU,  42  N.  H.  478;  80  Am.  Deo.  120,  and  note;  note 
to  Cunningham  v.  /imn,  10  Am.  Dec.  462-465. 


Jackson  v.  Esten.- 

[83  Maine,  162.] 

Amendments  are  Allowed  or  Disallowed  as  may  best  tend  to  the  far> 
therance  of  justice. 

Amendments  of  the  Record  of  an  Extent  of  Lands  under  Execu- 
tion are  permitted,  irrespective  of  the  lapse  of  time,  if  in  conformity  to 
the  facts,  and  not  prejudicial  to  the  rights  of  third  persons  acquired 
bona  fide  and  without  notice,  but  are  denied  if  strangers  have  in  good 
faith  for  a  valuable  consideration  become  vested  with  the  title,  because 
their  equity  is  equal  to  that  of  the  creditor. 

Amendment  of  an  Officer's  Return  of  a  Levy  after  it  has  been  re- 
corded will  not  be  permitted  if  the  rights  of  intervening  bona  fide  pur- 
chasers are  thereby  impaired. 

Ahfndment  of  an  Officer's  Return  of  a  Levy  will  bs  Allowed  as 
AQAiNST  A  Grantee  whose  deed  was  made  for  the  purpose  of  delaying, 
and  defrauding  creditors. 

J.  E.  Moore,  for  the  plaintiff. 

J.  0.  Robinson  and  J.  F,  Libby,  for  the  defendants. 

Whitehouse,  J.  Writ  of  entry  to  recover  two  thousand 
one  hundred  and  ninety-three  two  thousand  two  hundred  and 
sixty-five  thousandths  parts  of  a  piece  of  real  estate  known  as 
the  Owl's  Head  Stand,  in  South  Thomas  ton.  Both  parties 
claim  to  derive  title  from  Elisha  Brown.  The  demandant 
seeks  to  establish  his  title  by  virtue  of  the  following  deeds, 
duly  recorded,  viz.:  Quitclaim  deed  from  Elisha  Brown  to 
Isaac  Tolman,  3d,  dated  October  12,  1855,  consideration  ten 
thousand  dollars;  quitclaim  deed  from  Tolman  to  Joseph 
Jackson,  dated  December  10,  1858,  consideration  six  hundred 
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dollars;  warranty  deed  of  one  fifth  of  premises  from  Joseph 
Jackson  to  Mary  C.  Carver,  November  14,  1872,  and  deed  of 
fiame  from  Mary  C.  Carver  to  the  demandant,  August  13, 
1873;  quitclaim  deed  of  the  entire  premises  from  Joseph 
Jackson  to  the  demandant,  September  4,  1875,  consideration 
one  hundred  dollars;  also  deed  of  same  premises  from  Joseph 
Williamson,  assignee  in  bankruptcy  of  Joseph  Jackson,  to 
Oeorge  E.  Wallace,  September  4,  1875,  consideration  ten  dol- 
lars; and  deed  from  Wallace  to  the  demandant,  September  6, 
1875,  consideration  ten  dollars. 

The  tenants  claim  under  a  warranty  deed  from  Jeremiah 
Sleeper,  who  holds  conveyances  from  seven  different  levying 
creditors  of  Elisha  Brown. 

The  validity  of  these  seven  levies  was  brought  directly  in 
question  in  the  case  of  Morse  v.  Sleeper,  58  Me.  329.  That  of 
Sidelinger  only,  on  seventy-two  two  thousand  two  hundred 
and  sixty-fifths  of  the  property,  was  found  to  be  valid.  With 
respect  to  the  other,  the  court  say:  "  Of  the  seven  levies  un- 
der which  the  tenant  claims  title  in  himself,  five  were  made 
November  21,  1856,  as  upon  land  held  by  the  debtor,  Brown, 
in  fee-simnle  and  in  severalty,  and  no  reason  is  assigned  in 
either  of  them  for  levying  upon  an  undivided  share  instead  of 
making  the  levy  upon  a  portion  of  the  property  by  metes  and 
bounds.  It  is  essential  to  the  validity  of  such  a  levy,  under 
chapter  94,  section  13,  Revised  Statutes  of  1841,  that  it  should 
appear  therein  that  the  premises  to  be  levied  on  could  not  be 
divided  without  damage  to  the  whole:  Mansfield  v.  Jack,  24 
Me.  98.    The  omission  must  be  held  fatal  to  these  five  levies." 

But  the  levy  in  favor  of  Hammond,  against  Brown  and 
others,  was  held  defective  because  it  did  not  appear  with  cer- 
tainty that  the  debtor  whose  estate  was  taken  selected  one  of 
the  appraisers,  or  was  notified  to  choose  one,  and  neglected. 

The  question  of  the  validity  of  these  levies  having  thus 
been  once  tried  and  determined  by  a  court  of  competent  juris- 
diction, the  judgment  is  conclusive  between  the  parties  and 
their  privies:  Sibley  v.  Rider,  54  Me.  463. 

Thereupon  the  officer  who  made  the  levies  files  a  petition 
in  this  court,  asking  for  leave  to  amend  his  returns  on  the 
executions  by  inserting,  in  that  of  the  last-named  levy,  the 
statement  that  one  of  the  appraisers  was  in  fact  chosen  by 
Elisha  Brown,  whose  estate  was  taken,  and  by  reciting  in  the 
other  returns,  the  following,  viz.:  "And  being  of  opinion  that 
the  said  real  estate  cannot  be  divided  without  damage  to  the 
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whole,  and  the  same  being  more  than  suflBcient  to  satisfy  this 
execution  ";  averring  the  amendments  to  be  in  accordance  with 
the  truth. 

It  will  be  seen  that  the  deed  from  Elisha  Brown  to  Isaac 
Tolman,  3d,  in  which  the  demandant's  title  originates,  bears 
date  prior  to  any  of  the  attachments  which  ripened  into  these 
different  levies.  But  the  defendants  contend  that  the  con- 
veyance to  Tolman  was  unquestionably  made  to  hinder, 
delay,  and  defraud  the  creditors  of  Brown;  and  that  the  de- 
mandant himself  is  not  an  innocent  purchaser  for  value,  and 
stands  in  no  better  condition  than  Brown's  fraudulent  grantee 
And  they  offer  evidence  in  support  of  this  contention. 

The  questions  now  presented  for  the  determination  of  tht. 
court  are,  therefore,  the  justice  and  propriety  of  aliov/ing  the 
defective  levies  to  be  amended  as  proposed,  and  the  admissi- 
bility and  effect  of  the  evidence  offered  by  the  tenants. 

The  broad  principle  regulating  amendments  of  the  char- 
acter above  described  is  familiar  and  easily  stated.  It  is 
commonly  said  that  they  are  to  be  allowed  or  disallowed  "as 
may  best  tend  to  the  furtherance  of  justice":  Johnson  y.  Day, 
17  Pick.  106;  Hobart  v.  Bennett,  77  Me.  401;  Hayford  v. 
Everett,  68  Me.  505.  But  this  does  not  purport  to  be  a  state- 
ment of  a  definite  rule,  which  may  serve  as  a  practical  guide 
in  particular  cases,  but  only  the  declaration  of  an  evident 
truth  comprising  other  subordinate  truths.  It  is  an  obvi- 
ously sound  general  principle,  from  which  more  specific  rules 
may  be  derived.  The  practice  illustrated  by  the  authorities 
seems  to  permit  such  amendments,  irrespective  of  the  time 
which  has  elapsed,  provided  the  amendment  is  clearly  in  con- 
formity with  the  facts  and  does  not  prejudice  the  rights  of 
third  persons  acquired  bona  fide  without  notice.  But  where  the 
record  of  the  extent  does  not  show  that  it  was  valid,  and 
strangers  have  in  good  faith,  for  a  valuable  consideration,  be- 
come vested  with  the  title,  their  equity  is  equal  to  that  of  the 
creditor.  And  unless  the  equities  of  the  applicant  are  superior 
to  those  of  the  contestant,  the  court  will  refuse  to  interpose  to 
make  that  valid  which  was  before  invalid:  Freeman  on  Exe- 
cutions, sees.  360,  388,  and  authorities  cited.  An  ofiicer's 
return  of  a  levy  cannot  be  amended  according  to  the  facts 
after  having  been  recorded,  if  the  rights  of  intervening  bona 
fide  purchasers  are  thereby  impaired:  Boynton  v.  Grant,  52 
Me.  220;  Lumbert  v.  Hill,  41  Me.  482.  No  amendment  of  an 
officer's  return  should  be  permitted,  when  such  amendment 
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would  destroy  or  lessen  the  righta  of  third  persons  acquired 
bona  fide  and  without  notice,  by  the  record  or  otherwiset 
Fairfield  v.  Paine,  23  Me.  49S;  41  Am.  Dec.  357. 

It  is  true  that  the  doctrine  laid  down  in  Whittier  v.  Varney^ 
10  N.  H.  291,  has  been  frequently  invoked,  in  this  and  other 
states,  as  authority  for  permitting  certain  amendments  to  the 
record  of  levies,  even  as  against  bona  fide  purchasers  for  value: 
Peaks  V.  Gifford,  78  Me.  362,  and  cases  cited.  The  rule  itt 
Whittier  \.  Varney,  10  N.  H.  291,  is  thus  stated:  "The  sub- 
sequent purchaser  or  creditor  being  chargeable  with  construct- 
ive notice  of  what  is  contained  in  the  record,  if  he  has  there 
sufficient  to  show  him  that  all  the  requisitions  of  the  statute 
have  probably  been  complied  with,  and  he  will,  notwithstand- 
ing, attempt  to  procure  a  title,  under  the  debtor,  he  should 
stand  chargeable  with  notice  of  all  facts  the  existence  of 
which  is  indicated  and  rendered  probable  by  what  is  stated 
in  the  record,  and  the  existence  of  which  can  be  satisfactorily 
shown  to  the  court.  And  in  such  cases,  amendments  should 
be  allowed,  notwithstanding  the  intervening  interests  of  such 
purchaser  or  creditor But  if  there  is  an  entire  omis- 
sion of  anything  in  the  return  to  indicate  that  some  partic- 
ular requisition  of  the  statute  has  been  complied  with,  and 
there  is  thus  nothing  to  amend  by,  —  as,  for  instance,  if  there 
is  nothing  tending  to  show  that  the  appraisers  had  been 
sworn,  or  that  the  debtor  had  notice  where  he  was  entitled  ta 
it, — subsequent  purchasers  or  creditors  have  good  right  to- 
regard  such  omission  as  evidence  of  a  fatal  defect.'* 

It  is  important  to  observe,  however,  that  in  this  case  the 
jury  had  found  for  the  plaintiff  on  an  issue  of  fraudulent  col- 
lusion between  the  defendant  and  his  father.  It  will  be  found, 
too,  that  all  the  cases  in  this  state  in  which  an  amendment 
has  been  allowed  against  an  intervening  purchaser  for  a  valu- 
able consideration  without  notice  are  readily  distinguishable 
from  the  case  at  bar,  either  in  respect  to  the  character  of  the 
omission  and  the  nature  of  the  amendment,  or  other  material 
points  affecting  the  equities  of  the  parties. 

But  all  the  authorities  agree  that  the  amendments  here  pro- 
posed are  properly  allowable  against  the  execution  debtor  him- 
self, and  all  those  deriving  title  from  him  and  standing  in  no 
better  condition  in  equity.  In  Glidden  v.  Philbrick,  56  Me.  222^ 
the  court  say:  "  If  the  conveyance  under  which  the  demand- 
ant derives  his  title  is  fraudulent  and  void  as  to  creditors, 
the  grantee  cannot  expect  that  the  law  will  protect  his  claim. 
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He  can  be  in  no  better  condition  than  his  fraudulent  grantor. 
An  amendment  which  would  be  allowable  against  his  grantor 
should  be  equally  permitted  as  against  him.  The  deed  un- 
der which  the  demandant  claims  title  is  long  prior  in  time  to 
the  levy  of  the  tenant.  Being  prior  in  time,  if  bona  fide,  it 
must  prevail,  whether  the  levy  is  good  or  bad.  An  amend- 
ment, in  such  case,  could  have  no  effect.  If  the  deed  was 
fraudulent,  the  creditors  of  the  fraudulent  grantor  should  be 
permitted  to  impeach  it.  The  amendment,  therefore,  should 
be  allowed  as  against  the  judgment  debtor  and  against  his 
fraudulent  grantee.  Such  grantee,  and  all  deriving  their  title 
from  him  with  notice  of  the  fraudulent  conveyance,  should 
stand  in  no  better  condition  than  the  judgment  debtor  through 
whom  they  claim."  See  also  Marston  v.  Marston,  54  Me.  476; 
Wellington  v.  FulleVj  38  Me.  61.  In  the  last-named  case  the 
court  say:  "  The  levy  is  defective,  but  as  the  rights  of  the  cred- 
itors are  to  be  preferred  to  those  of  Gifford,  and  of  all  claiming 
under  him  with  notice  of  this  defective  title,  the  officer  may 
have  leave  to  amend  his  return  in  accordance  with  the  facts." 

With  respect  to  the  demandant's  title,  the  language  of  the 
court  in  Morse  v.  Sleeper,  58  Me.  329,  is  equally  applicable  to 
the  evidence  now  introduced  and  offered:  "The  proof  is 
plenary  and  uncontradicted,"  say  the  court,  "  that  the  con- 
veyance from  Brown  and  Tolman,  whose  title  Jackson  holds, 
was  made  for  the  express  purpose  of  delaying  and  defraud- 
ing creditors It   may  be  worthy  of  remark  that  the 

deed  from  Tolman  to  Jackson  is  a  mere  quitclaim  of  his 
(Tolman's)  right,  title,  and  interest,  made  upon  a  nominal 
consideration  which  contrasts  strangely  with  that  named  in 
the  two  deeds  from  Brown  to  Tolman,  and  that  there  is  no 
evidence  that  either  Tolman  or  Jackson  ever  had  any  posses- 
sion, under  these  conveyances,  of  the  Owl's  Head  Stand,  which 
would  seem  to  have  passed  from  the  possession  of  Brown  into 
that  of  the  levying  creditors.  Tolman's  deed  to  Jackson 
does  not  purport  to  convey  the  land,  but  only  the  right,  title, 
and  interest  of  the  grantor  in  it,  and  that  (upon  the  testi- 
mony here  presented)  was  the  right,  title,  and  interest  of  a 
fraudulent  grantee.  If  the  tenant  held  Jackson's  title,  as 
well  as  his  own,  it  would  certainly  be  incumbent  on  him  at 
least  to  show  a  purchase  by  Jackson  in  good  faith,  for  value, 
without  notice,  when  the  first  link  in  the  chain  is  invalidated 
by  fraud." 

Our  conclusion,  therefore,  is,  that  the  tenants  in  possession, 
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representing  the  levying  creditors,  and  holding  under  a  war- 
ranty deed  for  a  valuable  consideration,  should  be  permitted 
to  impeach  the  title  of  the  demandant;  and  that  the  evidence 
reported  which  is  material  to  that  issue,  and  otherwise 
admissible  under  the  rules  of  evidence,  would  authorize  a 
jury  to  find  that  the  original  conveyance  from  Brown  to  Tol- 
man  was  fraudulent  as  to  the  creditors  of  Brown;  that 
Tolman  was  cognizant  of  Brown's  fraudulent  design;  and 
that  Joseph  Jackson  and  the  demandant  were  not  bona  fide 
purchasers  for  a  valuable  consideration  without  notice  of  the 
fraud.  If  such  should  be  the  finding  of  the  jury,  the  amend- 
ments proposed,  being  satisfactorily  shown  to  be  in  con- 
formity with  the  truth,  are  to  be  allowed,  and  regarded  as 
made.     Otherwise  the  amendments  are  not  to  be  allowed. 

According  to  the  stipulations  in  the  report,  the  entry  must 
be,  action  to  stand  for  trial. 

Amendments.  —  Courts  always  interfere  by  way  of  amendment,  and  do 
that  equity  which  a  party  would  be  entitled  to  on  an  application  to  a  court 
of  equity:  King  v.  State  Bank,  9  Ark.  185;  47  Am.  Dec.  739.  The  court  may 
amend  its  records  and  make  them  conform  to  the  facts,  even  after  the  lapse 
of  time:  Frink  v.  Fiink,  43  N.  H.  508;  80  Am.  Dec.  189,  and  note;  82 
Am.  Dec.  172.  Amendments  of  records  which  affect  the  vested  rights  of 
third  parties,  or  where  injustice  will  be  done  to  any  one,  cannot  properly  bo 
allowed:  Sawyer  v.  Manchester  etc.  H.  R.  Co.,  62  N.  H.  135;  13  Am.  St 
Rep.  541. 

Amendment  ov  Returns  to  Whits.  —  For  a  discussion  of  the  law  relat* 
ing  to  the  amendment  of  the  returns  to  writs  of  execution,  see  note  to  Malone 
V.  Samuel,  13  Am.  Dec.  173-181.  Compare  also  Hall  v.  Stevenson,  19  Or. 
153;  20  Am.  St.  Rep.  803;  Shenandoah  etc  R.  R.  Co.  v.  Asliby,  86  Va.  232; 
19  Am.  St.  Rep.  898,  and  note. 


Inhabitants  op  Phillips  v.  Inhabitants  op  Madrid. 

[83  MA.INK,  205.] 
Marriage  and  Divorce.  —  A  Prohibition  against  Remarriage  Con- 
tained IN  A  Decree  of  Divorce  Entered  in  Another  State  is  in 
the  nature  of  a  penalty,  and  has  no  force  as  a  disability  to  remarry  in 
this  state,  though  the  cause  of  divorce  was  such  that  had  it  been  granted 
in  this  state  the  guilty  party  would  have  been  prevented  by  its  laws 
from  contracting  a  second  marriage. 

P.  A.  Sawyer^  for  the  plaintifis. 

H.  L.  Whitcomby  for  the  defendants 
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LiBBEY,  J.  Assumpsit,  for  pauper  supplies  furnished  by 
the  plaintifiF  town  for  the  relief  of  Lorestein  Hinkley,  Ella  R. 
Hinkley,  as  his  wife,  and  Barnard  C.  Hinkley  and  Harry  L. 
Hinkley,  their  sons. 

By  the  agreement  of  the  parties,  it  appears  that  Lorestein 
Hinkley  had  his  legal  settlement  in  the  defendant  town;  and 
the  right  to  recover  for  what  was  furnished  him  is  admitted. 
The  right  to  recover  for  the  supplies  furnished  Ella  R.  and 
the  two  sons  depends  upon  the  legality  of  the  marriage  of 
said  Lorestein  and  Ella  R. 

By  the  agreed  facts,  it  appears  that  said  Ella  R.  was  legally 
married  to  one  Wardwell,  of  Clinton,  in  this  state,  May  25, 
1879;  that  she  and  her  husband  afterwards  moved  to  Massa- 
"Chusetts,  where  they  separated,  and  she  returned  to  this  state; 
that  while  she  was  residing  here,  a  libel  for  divorce  was  com- 
menced by  her  husband,  in  the  court  of  Massachusetts,  duly 
«erved  on  her  in  this  state,  and  that  a  decree  nisi  of  divorce 
Tvas  granted  by  the  court  there,  in  November,  1882,  for  the 
adultery  of  the  wife,  which  was  duly  made  absolute  in  No- 
vember, 1883.  Said  Ella  R.  remained  in  this  state,  and  on 
the  6th  of  September,  1884,  was  duly  married  to  said  Hink- 
ley, in  said  town  of  Phillips. 

It  is  claimed  by  the  defendants  that  by  the  statute  of 
Massachusetts  and  of  this  state  in  1883  a  husband  or  wife 
for  whose  fault  a  divorce  was  granted  could  not  marry  again 
within  two  years  from  the  decree  of  divorce,  and  as  that  time 
had  not  elapsed  when  the  paupers  were  married,  in  Sep- 
tember, 1884,  their  marriage  was  illegal,  and  that  Ella  R. 
and  her  two  sons  do  not  take  the  pauper  settlement  of  said 
Lorestein. 

We  think  this  contention  is  not  sound.  When  the  divorce 
was  granted,  Ella  R.  was  no  longer  the  wife  of  Wardwell: 
Burlen  v.  Shannon,  115  Mass.  438;  Commonwealth  v.  Putnam,, 
1  Pick.  136,  The  prohibition  to  remarry  within  the  time 
named  was  in  the  nature  of  a  penalty.  It  had  no  force  as  a 
disability  to  remarry  out  of  the  state  of  Massachusetts.  It 
did  not  attach  to  the  person  of  the  wife  in  this  state.  This 
rule  is  held  in  many  courts:  Cox  v.  Combs,  8  B.  Mon.  231; 
People  V.  Chase,  28  Hun,  310;  Ponsford  v.  Johnson,  2  Blatchf. 
51;  Moore  v.  Hegeman,  92  N.  Y.  521;  44  Am.  Rep.  408;  Van 
Voorhia  v.  Brintnall,  86  N.  Y.  18;  40  Am.  Rep.  505;  Thorp 
V.  Thorp,  90  N.  Y.  602;  43  Am.  Rep.  189;  Vanstorch  v.  Oriffin, 
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71  Pa.  St.  240;  Commonwealth  v.  Lane,  113  Mass.  458;  18  Am. 
Rep.  509. 

Nor  does  the  prohibition  upon  the  guilty  party  to  remarry 
by  the  statute  of  this  state  attach  to  said  Ella  R.  Our  stat- 
ute applies  only  to  divorces  granted  by  the  courts  in  this 
state.  It  has  no  reference  to  a  decree  granted  in  another 
state:  Bullock  v.  Bullock,  122  Mass.  3. 

We  think  the  marriage  of  said  Lorestein  and  Ella  R.  was 
legal,  and  that  the  plaintifiFs  are  entitled  to  judgment  for  the 
full  amount  claimed. 

Defendants  defaulted.        

Marriagk  akd  Divorcb  —  Effect  o»  a  Decrkb  of  Divorcb  with  a^ 
PROHismON  AOAIMST  Reharriaqe.  —  A  party  against  whom  a  decree  oi 
divorce  is  rendered,  in  a  state  which  prohibits  the  subsequent  remarriag»- 
of  a  person  against  whom  snch  a  decree  is  rendered,  may  nevertheless  con* 
tract  another  marriage  in  a  state  where  such  prohibition  does  not  ezistt 
Wilson  V.  Holt,  83  Ala.  528;  3  Am.  St.  Rep.  768,  and  note. 

Penalties  —  Conflict  of  Laws.  —  No  state  will  enforce  the  penalties^ 
imposed  by  the  laws  of  another  state:  AUrUl  ▼.  HutUington,  70  Md.  191:  14- 
Am.  St.  Rep.  344,  and  note  350-353. 


MoPheters  V.  Paqb. 

[83  Maine,  234j 

Trotkr.  —  That  the  defendant  acted  as  an  agent  or  servant  of  another  doe»- 
not  furnish  any  justification  in  an  action  of  trover. 

Trover  —  Conversion,  What  is.  —  Any  distinct  act  of  dominion  wrong, 
fully  exerted  over  property  in  denial  of  or  inconsistent  with  the  owner'*' 
right  amounts  to  a  conversion.  It  is  not  necessary  that  the  wrong, 
doer  apply  the  property  to  his  own  use,  if  he  has  exercised  dominion. 
over  it  in  exclusion  of,  or  in  defiance  of,  or  inconsistent  with  the  owner'*- 
right.  Hence  if  officers  seize  meat  without  authority,  take  it  to  »- 
market,  where  a  butcher,  at  their  request,  cuts  it  into  steaks  and  roasts, 
and  lets  one  of  the  officers  have  paper  to  do  pieces  up  to  distribute- 
round  to  his  friends,  such  butcher  is  guilty  of  conversion,  though  he< 
neither  uses  nor  sells  any  of  the  meat. 

Jasper  Hutchinga,  for  the  plaintiffs. 

Barker,  Voss,  and  Barker,  for  the  defendant. 

Foster,  J.  Trover,  to  recover  the  value  of  one  carcass  and' 
two  saddles  of  deer. 

It  is  admitted  that  the  deer  were  lawfully  killed  by  the 
plaintiffs,  and  that  they  owned  the  carcasa  and  saddles  for 
which  this  suit  is  brought. 
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The  only  question  involved  is,  whether  there  has  been  a 
-conversion  of  the  property  by  the  defendant. 

The  carcass  and  saddles  were,  during  open  season,  put  on 
43oard  tlie  cars,  to  be  transported  to  Boston  for  sale.  Upon 
their  arrival  at  Bangor,  they  were  seized  by  a  constable  and 
two  police-officers,  for  some  supposed  violation  of  law  on  the 
part  of  the  plaintiffs,  in  attempting  to  transport  them  out 
of  the  state.  They  were  taken  and  carried  by  these  officers 
to  the  defendant's  meat-market  in  the  city,  and  there  left 
with  him.  He  knew  the  officers'  possession  came  by  seizure. 
The  officers  had  no  precept,  and  procured  none,  either  against 
the  property  or  the  plaintiffs.  They  were  not  justified  in 
seizing  them,  or  in  afterwards  doing  what  they  did  with  them. 
Nor  have  we  any  doubt  that  the  acts  of  the  defendant,  with 
reference  to  the  property  in  question,  amounted  to  a  conver- 
sion. The  evidence  is  uncontradicted  that  he  skinned  the 
carcass  and  saddles,  cut  them  into  steaks  and  roasts,  let  one 
of  the  officers  "  have  paper  to  do  the  pieces  up  to  distribute 
them  round  to  his  friends,"  and  sent  a  few  of  the  orders  out 
with  his  own  team.  This  he  admits.  He  used  none  of  the 
:meat  himself;  neither  was  any  of  the  meat  sold. 

The  defendant  sets  up  no  justification  by  his  pleading.  It 
would  not  avail  him  were  he  to  do  so,  with  the  facts  before  us. 
Notwithstanding  he  may  have  acted  as  the  agent  or  servant 
of  the  officers  in  what  he  did,  it  furnishes  him  no  legal  justi- 
fication. "It  is  no  defense  to  an  action  of  trover  that  the 
defendant  acted  as  the  agent  of  another.  If  the  principal  is 
a  wrong-doer,  the  agent  is  a  wrong-doer  also":  Kimball  v. 
Billings,  55  Me.  147,  151;  92  Am.  Dec.  581. 

It  is  established  as  elementary  law,  by  well-settled  princi- 
ples and  a  long  line  of  decisions,  that  any  distinct  act  of 
dominion  wrongfully  exerted  over  property,  in  denial  of  the 
owner's  right  or  inconsistent  with  it,  amounts  to  a  conversion. 
It  is  not  necessary  to  a  conversion  that  it  be  shown  that  the 
'wrong-doer  has  applied  it  to  his  own  use.  If  he  has  exercised 
a  dominion  over  it,  in  exclusion  or  in  defiance  of  or  incon- 
sistent with  the  owner's  right,  that,  in  law,  is  a  conversion, 
whether  it  be  for  his  owner  another  person's  use:  Cooley  on 
Torts,  448;  Webber  v.  Davis,  44  Me.  147,  152;  69  Am.  Dec. 
87;  Miller  v.  Baker,  1  Met.  27;  Fernald  v.  Chase,  37  Me. 
289.  "  He  who  interferes  with  my  goods,  and  without  any 
delivery  by  me,  and  without  my  consent,  undertakes  to  dis- 
jpose  of  them,  as  having  the  property,  general  or  special,  does 
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it  at  his  peril  to  answer  me  the  value,  in  trespass  or  trover": 
Oihhs  V.  Chase,  10  Mass.  125,  128. 

In  this  case,  the  defendant  was  more  than  a  mere  naked' 
bailee.  He  exercised  a  dominion  over  the  property  destruc- 
tive of  it,  and  inconsistent  with  the  plaintiff's  ownership. 
The  fact  that  he  was  the  servant  of  others  who  were  them- 
selves wrong-doers,  and  acted  under  their  authority,  cannot 
avail  him,  though  he  may  have  been  ignorant  of  their  want 
of  title  to  the  property  in  question:  Kimball  v.  Billings,  55 
Me.  147,  151;  92  Am.  Dec.  581;  Coles  v.  Clarlc,  3  Gush.  399,. 
and  cases  there  cited;  Hoffman  v.  Carow,  22  Wend.  285; 
Gilmore  v.  Newton,  9  Allen,  171;  85  Am.  Dec.  749;  Freeman 
V.  Underwood,  66  Me.  229,  233. 

The  stipulation  of  parties  has  settled  the  amount  of  dam- 
ages to  be  recovered. 

Judgment  for  the  plaintiffs  for  $43.73,  with  interest  thereon, 
from  the  date  of  the  writ. 

Trover  —  What  Constitutes  Conversion.  —  See  note  to  Hale  v.  Amea^. 
15  Am.  Dec.  151-153;  Clark  v.  WhiUaker,  19  Coun.  319;  48  Am.  Dec  161. 

Trover  —  Defenses.  —  That  the  defendant  acted  under  instruction» 
from  another,  who  himself  had  no  authority,  is  no  defense  to  an  action  of> 
trover:  BvtreU  v.  Coffin^  6  Wend.  603;  22  Am.  Dec  551. 


Bennett  v.  American  Express  Company. 

[83  Maine,  236.] 

Carriers.  —  The  Keqlioencb  of  a  Common  Carrier  is  Established- 
Prima  Facie  by  proof  of  the  delivery  of  property  to  and  its  acceptance 
by  him  for  transportation,  and  its  non-delivery  to  the  consignees. 

Carriers  are  Answerable  for  Property  Seized  and  taken  from 
their  Possession  bt  an  Officer  without  a  Warrant  or  other 
legal  process.  As  against  the  owner  or  consignee  of  the  property,  the 
seizure  has  no  other  effect  than  a  like  trespass  by  an  unofficial  person. 

Carriers.  —  A  Statute  Imposing  a  Penalty  upon  any  person  killing, 
destroying,  or  having  in  his  possession,  between  the  first  days  of 
October  and  January,  more  than  one  moose,  two  caribou,  or  three  deer 
does  not  prohibit  common  carriers  from  having  more  than  three  deer  in- 
their  possession  between  said  days  for  the  purposes  of  transportation. 

Statutes,  Construction  of.  —  The  Meaning  of  the  Leqislatcrk  mai" 
BE  Extended  beyond  the  precise  words  used  in  the  law,  from  the 
reason  or  motive  upon  which  the  legislature  proceeded,  from  the  end 
in  view,  and  the  purpose  which  was  designed. 

Iitterstatb  Commkrce.  —  Froli  the  Moment  that  an  Article  of  Com> 
HERCB  Commences  to  Move  from  One  State  to  Another,  it  becomesi 
a  subject  of  interstate  commerce,  and,  as  such,  is  subject  only  to  national^ 
legislation,  and  not  to  the  police  power  of  the  state. 
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F.  J.  Whiting,  for  the  plaintiff. 
Barker,  Vose,  and  Barker,  for  the  defendants. 

Foster,  J.  It  is  undisputed  that  the  plaintiff  was  lawfully 
possessed  and  the  owner  of  the  saddles  of  three  deer  which 
were  legally  killed  under  the  laws  of  this  state;  that  the  same 
were  closely  boxed,  in  good  condition  for  shipment,  and  deliv- 
ered by  the  plaintiff  onto  the  platform  of  the  Maine  Central 
Railroad  Company,  at  Newport  station,  plainly  marked  to  the 
consignees  in  Boston.  The  defendants'  agent  was  notified 
that  the  box  was  left  for  transportation,  and  thereupon  he  de- 
livered it  into  the  defendants'  car,  on  the  arrival  of  the  train, 
but  no  receipt  or  bill  of  lading  was  ever  given  to  the  plaintiff. 
Upon  the  arrival  of  the  train  at  Augusta,  the  saddles  were 
seized  by  a  game-warden,  and  by  him  removed  from  the  de- 
fendants' car,  without  any  search-warrant  or  other  legal  pro- 
cess, and  without  objections  from  the  defendant  company  or 
their  agents,  and  have  never  since  been  delivered,  either  to  the 
consignees  or  the  express  company. 

Upon  the  facts  thus  stated,  the  defendants'  liability  is  fully 
established.  The  plaintiff's  ownership  of  the  property,  its 
delivery  to  the  defendants  for  transportation,  and  their  accept- 
ance for  that  purpose,  and  its  non-delivery  to  the  consignees, 
&re  prima  facie  evidence  of  negligence.  The  burden  is  there- 
fore upon  the  defendants  to  show  facts  exempting  them 
from  liability:  Little  v.  Boston  and  Maine  R.  R.  Co.,  66  Me. 
241. 

The  property  of  the  plaintiff  while  in  the  hands  of  the  de- 
defendants  as  common  carriers,  in  transitu,  was  seized  by  an 
officer,  without  any  warrant  or  other  legal  process.  Nor  does 
it  appear  that  any  was  ever  obtained.  The  officer  was,  there- 
fore, a  mere  trespasser,  and  the  defendants  were  liable,  under 
the  rule  of  the  common  law,  in  the  same  manner  as  if  they  had 
allowed  any  other  trespasser  to  take  the  property  out  of  their 
custody:  Edwards  v.  White  Line  Transit  Co.,  104  Mass.  163; 
6  Am.  Rep.  213.  As  against  the  plaintiff,  the  seizure  was 
of  no  more  validity  than  a  trespass  of  an  unofficial  person. 
There  has  never  been  any  adjudication  from  any  tribunal 
that  the  property  seized  was  contraband,  or  other  than  the 
lawful  property  of  the  plaintiff.  The  common  carrier  is  not 
relieved  from  the  fulfillment  of  his  contract,  or  his  liability  as 
such  carrier,  any  more  than  if  the  loss  had  occurred  from  fire 
theft,  robbery,  or  acciden  t.     He  stands  in  the  relation  of  in- 
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surer,  where,  as  in  this  case,  no  special  contract  is  shown,  and, 
upon  grounds  of  public  policy,  is  liable  for  all  losses  resulting 
from  accident,  trespass,  theft,  or  any  kind  of  unlawful  dispos- 
session of  the  property  intrusted  to  him  to  carry,  —  excepting 
only  such  as  arise  by  the  act  of  God  or  public  enemies:  Adams 
V.  Scott,  104  Mass.  166;  Kiffy.  Old  Colony  and  Newport  R^y 
Co.,  117  Mass.  593;  19  Am.  Rep.  429;  Fillebrown  v.  Grand 
Trunk  R'y  Co.,  55  Me.  462;  92  Am.  Dec.  606. 

In  the  case  of  Edwards  v.  White  Line  Transit  Co.,  104  Mass. 
163,  6  Am.  Rep.  213,  it  was  held  that  while  the  carrier  was 
not  liable  in  trover  for  conversion  of  the  property,  he  was, 
nevertheless,  liable  on  his  contract  or  obligation  as  common 
carrier,  where  the  oflBcer  seizing  the  property  was  a  trespasser. 
"  The  owner  may,  it  is  true,"  say  the  court,  "  maintain  trover 
against  the  officer  who  took  the  property  from  the  carrier; 
but  he  is  not  obliged  to  resort  to  bim  for  his  remedy.  He 
may  proceed  directly  against  the  carrier  upon  his  contract, 
and  leave  the  carrier  to  pursue  the  property  in  the  bands  of 
those  who  have  wrongfully  taken  it  from  him." 

But  the  defendants  claim  exemption  from  liability  in  this 
action  on  the  ground  that  the  property  was  put  into  their  pos- 
session fraudulently;  that  having  had  in  their  possession,  and 
transported  during  the  year,  after  the  first  day  of  October, 
and  before  the  time  when  this  property  was  delivered  to  them, 
three  deer  from  Newport  station,  to  places  beyond  the  limits 
of  the  state,  they  directed  their  agents  not  to  receive  for  trans- 
portation any  deer  or  parts  thereof,  and  that  this  fact  was 
known,  by  report,  to  the  plaintiff  before  he  delivered  the  box 
to  the  defendants'  agent. 

Notwithstanding  these  facts  may  all  be  true,  they  constitute 
no  defense  to  this  action.  The  statute  invoked  by  the  defend- 
ants (R.  S.,  c.  30,  sec.  12)  is  as  follows:  "Whoever  kills,  de- 
stroys, or  has  in  possession,  between  the  first  days  of  October 
and  January,  more  than  one  moose,  two  caribou,  or  three  deer 
forfeits  one  hundred  dollars  for  every  moose,  and  forty  dollars 
for  every  caribou  or  deer  killed,  destroyed,  or  in  possession  in 
excess  of  said  number;  and  all  such  moose,  caribou,  or  deer, 
or  the  carcasses  or  parts  thereof,  are  forfeited  to  the  prose- 
cutor. Whoever  has  in  possession,  except  alive,  more  than  the 
aforesaid  number  of  moose,  deer,  or  caribou,  or  parts  thereof, 
shall  be  deemed  to  have  killed  or  destroyed  them  in  violation 
of  law." 

The  defendants  claim  that,  under  this  statute,  they  could 
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not  lawfully  take  any  more  deer,  or  parts  thereof,  into  their 
possession  for  transportation  before  the  following  January. 

But  we  cannot  adopt  such  a  construction  of  this  statute  as 
would  make  it  apply  to  common  carriers.  Such  construction 
■as  claimed  by  the  defendants  would  make  it  unlawful  for  the 
■carrier  to  transport,  between  the  first  days  of  October  and 
January,  the  carcasses  of  moose,  caribou,  or  deer  lawfully 
killed  before  the  first  day  of  October.  Laying  aside  all  con- 
stitutional questions,  for  the  present,  in  relation  to  the  doctrine 
■of  interstate  commerce,  it  is  sufficient  to  say  that  it  was  not 
the  intention  of  the  legislature  so  to  apply  it.  The  statute, 
like  many  others,  may,  in  general  terms,  be  broad  enough  to 
embrace  corporations  as  well  as  natural  persons  within  its  pro- 
hibition. But  its  construction  must  be  such  as  was  evidently 
intended  by  the  legislature.  That  intention,  to  some  extent, 
may  be  ascertained  by  taking  into  consideration  the  evil 
sought  to  be  remedied.  Such  was  the  decision  of  this  court 
in  its  construction  of  the  section  following  the  one  now  under 
consideration:  Allen  v.  Young,  76  Me.  80.  In  that  case  it  was 
held  that  the  transportation  of  the  hide  or  the  carcass  of  a 
deer,  from  place  to  place  in  this  state,  is  not  unlawful  if  the 
deer  was  killed  at  a  time  when  it  was  lawful  to  do,  so,  not- 
withstanding the  statute,  in  express  terms,  provides  that  who- 
ever carries  or  transports  from  place  to  place  the  carcass  or 
hide  of  any  such  animal,  or  any  part  thereof,  during  the  pe- 
riod in  which  the  killing  of  such  animal  is  prohibited,  shall 
forfeit  the  sum  of  forty  dollars.  Certainly,  that  language  is 
as  broad,  comprehensive,  and  imperative  as  that  of  the  stat- 
ute invoked  in  this  case;  yet  the  court  aptly  remarked  that 
it  could  see  no  possible  motive  for  making  such  transportation 
a  crime.  To  the  same  effect  was  the  decision  in  State  v.  Beal, 
75  Me.  2S9:  "  The  meaning  of  the  legislature  may  be  ex- 
tended beyond  the  precise  words  used  in  the  law,  from  the 
reason  or  motive  upon  which  the  legislature  proceeded,  from 
the  end  in  view,  or  the  purpose  which  was  designed  ":  United 
States  V.  Freeman,  3  How.  557,  565;  Holmes  v.  Paris,  75  Me. 
559,  and  authorities  there  cited. 

The  box  was  delivered  to  and  received  by  the  company. 
No  information  was  asked  concerning  its  contents,  and  none 
given.  If  the  plaintiff  knew  by  report,  when  he  delivered  the 
property  to  the  defendants,  that  their  agents  had  been  directed 
not  to  receive  any  deer  or  parts  thereof,  yet  there  was  no  lim- 
itation of  the  company's  responsibility  by  special  contract,  or 
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Buch  knowledge  brought  home  to  this  plaintiff,  and  assented 
to  by  him,  as  would  be  necessary  to  limit  such  responsibility: 
Fillebrown  v.  Grand  Trunk  R'y  Co.,  55  Me.  462;  92  Am.  Dec.  606. 
*'  A  common  carrier  may  limit  his  responsibility  for  property 
intrusted  to  him,"  says  Bigelow,  C.  J.,  in  Buckland  v.  Adams 
Exp.  Co.,  97  Mass.  125,  93  Am.  Dec.  68,  "by  a  notice  con- 
taining reasonable  and  suitable  restrictions,  if  brought  home 
to  the  owner  of  goods  delivered  for  transportation,  and  as- 
sented to  clearly  and  unequivocally  by  him.  It  is  also  settled 
that  assent  is  not  necessarily  to  be  inferred  from  the  mere  fact 
that  knowledge  of  such  notice  on  the  part  of  an  owner  or  con- 
signor of  goods  is  shown.  The  evidence  must  go  further,  and 
be  sufficient  to  show  that  the  terms  on  which  the  carrier  pro- 
posed to  carry  the  goods  were  adopted  as  the  contract  between 
the  parties  according  to  which  the  service  of  the  carrier  was 
to  be  rendered." 

It  is  undoubtedly  the  right  of  the  carrier  to  require  good 
faith  on  the  part  of  those  who  deliver  goods  to  be  carried,  or 
enter  into  contracts  with  him.  The  degree  of  care  to  be  ex- 
ercised, as  well  as  the  amount  of  compensation  for  the  car- 
riage of  property,  depends  largely  on  its  nature  and  value^ 
and  no  fraud  or  deception  should  be  used  which  would  mis- 
lead the  carrier  as  to  the  extent  of  his  duties  or  the  risks 
which  he  assumes.  But  we  fail  to  see  any  such  evidence  of 
fraud  or  deception  in  this  case  as  would  exonerate  these  de- 
fendants. 

This  property  was  lawfully  the  property  of  the  plaintiff;  it 
was  delivered  to  and  accepted  by  the  defendant  company  for 
transportation  to  a  point  beyond  the  limits  of  this  state. 
Their  liability  as  common  carriers  held  them  to  a  strict  ful- 
fillment of  their  obligation  in  relation  to  the  property  in  their 
charge.  That  obligation  was  not  merely  to  transport  th& 
property  in  this  state,  but  to  a  point  outside  of  its  limits,  in 
another  state.  It  had  lawfully  commenced  to  move  as  an 
article  of  commerce  from  one  state  to  another.  From  that 
moment  it  became  the  subject  of  interstate  commerce,  and,  as 
such,  was  subject  only  to  national  regulation,  and  not  to  the 
police  power  of  the  state.  The  same  is  unquestionably  true 
in  relation  to  whatever  agency  or  instrumentality  may  be 
used  as  the  means  of  transporting  such  commodities  as  may 
lawfully  become  the  subject  of  purchase,  sale,  or  exchange^ 
under  the  commerce  clause  of  the  constitution  of  the  United 
States.    The  transportation  of  the  subject  of  interstate  com- 


March,  1891.]     Bennett  v.  American  Express  Co.         779 

merce,  where  it  is  such  as  may  lawfully  he  purchased,  sold^ 
or  exchanged,  is,  without  doubt,  a  constituent  of  commerce 
itself,  and  is  protected  by  and  subject  only  to  the  regulation, 
of  Congress:  The  Daniel  Ball,  10  Wall.  557,  565;  Bowman  v. 
Chicago  etc.  R'y  Co.,  125  U.  S.  465,  485;  County  of  Mobile  v. 
Kimball,  102  U.  S.  691;  Welton  v.  Missouri,  91  U.  S.  275;  Coe 
V.  Errol,  116  U.  S.  517;  Leisy  v.  Hardin,  135  U.  S.  100. 

Defendants  to  be  defaulted;  damages  to  be  assessed  at  nisi 
prius.  

Carriers  —  Presumptivk  Evidence  op  Negligence.  —Non-delivery  at 
the  point  of  destination  is  presumptive  evidence  of  negligence  on  the  part  of 
a  carrier  of  goods:  Wheeler  v.  Oceanic  S.  S.  Nav.  Co.,  125  N.  Y.  165;  21  Am- 
St.  Rep.  729,  and  note. 

Carriers  —  Goods  Seized  bt  an  Officer.  —  Goods  in  the  hands  of  »■ 
common  carrier  may  be  seized  under  process  against  the  owner,  and  such  a- 
seizure  releases  the  carrier  from  liability  for  non-delivery:  Simpson  v,  Du- 
four,  126  Ind.  322;  22  Am.  St.  Rep.  590,  and  note;  National  Bank  v.  Chi- 
cago etc.  R.  R.  Co.,  44  Minn.  224;  20  Am.  St.  Rep.  566.  But  where  the 
carrier  allows  an  officer  to  take  goods  he  is  carrying,  it  is  no  defense,  against 
an  action  of  trover  for  their  value,  to  show  that  the  officer  took  them  with- 
out showing  that  he  had  a  legal  right  to  take  them  by  virtue  of  his  writi 
Oibhon*  v.  Farwell,  63  Mich,  344;  6  Am.  St.  Rep.  301,  and  note. 

Statutes,  Construction  of. — The  spirit  of  a  statute,  ascertained  front 
the  intention  of  its  makers,  not  the  letter,  must  control  in  its  construction: 
Barbour  v.  Louisville,  83  Ky.  95;  Riggs  v.  Palmer,  115  N.  Y.  506;  12  Am.  St. 
Rep,  819,  and  note. 

Interstate  Commerce  —  Statutes.  —  State  statutes  attempting  to  regu- 
late interstate  commerce  are  unconstitutional  and  void:  Ex  parte  Rosenblatt 
19  Nev.  439;  3  Am.  St.  Rep.  901,  and  note;  Gulf  etc.  R'y  Co.  v.  Dtoyer,  75 
Tex.  572;  16  Am.  St,  Rep,  926;  State  v.  Chicago  etc.  R'y  Co.,  40  Minn.  267; 
12  Am.  St,  Rep.  730.  A  statute  prohibiting  the  transportation  from  one 
state  to  another  of  prairie  chickens  which  have  been  lawfully  killed  is  void, 
as  in  contravention  of  the  provision  of  the  federal  constitution  granting  to^ 
Congress  the  power  to  regulate  the  commere  among  the  several  states:  Stale 
V.  Saunders,  19  Kan.  127;  27  Am.  Rep,  93.  But  compare  Phelps  ▼.  Racejf,. 
60  N,  Y.  10;  19  Am.  Rep,  140. 
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KiLQORE  'v.  Rich. 

[83  MA.INB,  305.] 

Infants  —  Nkckssaries. — Expenses  of  an  infant's  board  while  attending 
school  may  be  regarded  as  necessaries. 

Infant  is  Liablk  to  a  person  who  discharges  a  liability  at  the  infant's  re- 
quest for  necessaries  fnrnished  to  him,  but  the  amount  of  the  liability 
is  not  to  be  measured  by  the  amount  paid  or  the  contract  price,  but  is 
limited  to  such  sum  as  appears  to  be  a  reasonable  compensation  for  the 
necessaries. 

Joseph  Willinmson,  for  the  plaintiff. 
William  H.  FolgeVy  for  the  defendant. 

Peters,  C.  J.  The  jury  found  that  at  the  request  of  the 
•defendant,  then  an  infant,  the  plaintiff  paid  for  him  a  board 
hiU  which  he  had  previously  contracted  while  attending 
«chool.  It  was  ruled  at  the  trial  that  the  expense  of  an  in- 
fant's board  while  attending  school  might  be  regarded  as 
mecessaries.  The  correctness  of  this  ruling  is  perhaps  un- 
questioned. At  all  events.  Coke's  enumeration  of  the  kinds 
•of  necessaries  has  always  been  accepted  as  true  doctrine, 
which  are  these:  "  Necessary  meat,  drink,  apparel,  necessary 
physic,  and  such  other  necessaries,  and  likewise  his  good 
teaching,  or  instruction,  whereby  he  may  profit  himself  after- 
wards." 

It  was  also  ruled  at  the  trial  that  an  infant,  being  liable  to 
■one  person  for  such  a  bill,  could  make  himself  liable  to 
another  who  should  pay  such  bill  for  him  at  his  request;  the 
liability  to  such  other  person  not  to  be  measured  by  the 
Amount  actually  paid,  but  limited,  irrespective  of  the  con- 
tract price,  to  such  sum  as  would  be  a  reasonable  compensa- 
tion for  the  board.  This  ruling  does  not  appear  to  infringe 
against  any  legal  principle,  and  an  examination  of  the  cases 
satisfies  us  that  it  is  well  supported  by  the  authorities. 

The  infant's  liability  is  in  no  way  enlarged  by  owing  the 
<lebt  to  one,  rather  than  to  another.  The  rule  lends  no  tempta- 
tion to  create  a  debt,  as  it  is  already  created.  The  right  to 
transfer  the  liability  from  one  to  another  might  be  a  great 
convenience  to  a  minor.  One  creditor  might  be  unable  or  un- 
willing to  wait  for  payment,  while  a  friend  and  acquaintance, 
as  a  substituted  creditor,  might  be  accommodating  in  that 
respect.  It  would  give  a  self-supporting  minor  more  facilities 
for  support.  We  have  not,  in  our  examination  of  authorities, 
noticed  any  case  that  opposes  the  principle.     In  Clarke  v. 
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Leslie,  5  Esp.  28,  it  was  held  that  an  infant,  who  was  threat- 
ened with  arrest  upon  a  process  sued  out  against  him  on  a^ 
debt  for  necessaries,  would  be  liable  to  a  person  who,  at  his 
request,  advanced  money  to  release  him.  In  that  case  there 
was  legal  pressure,  but  in  many  instances  moral  pressure 
would  be  great.  Swift  v.  Bennett,  10  Cush.  436,  is  a  case 
where  an  infant  bought  an  outfit  for  a  whaling  voyage,  draw- 
ing for  the  amount  of  the  bill  on  the  plaintiffs,  who  accepted 
the  bill,  and  paid  it  when  it  became  due.  They  were  allowed 
to  collect  of  the  infant  what  the  goods  were  reasonably  worth 
to  him,  in  an  action  for  money  paid  on  his  account.  So  ia 
Conn  V.  Coburn,  7  N.  H.  368,  26  Am.  Dec.  746,  a  person  who 
signed  an  infant's  note  given  for  necessaries,  as  a  surety,  was 
allowed,  after  payment  of  the  note,  to  recover  the  amount  paid, 
not  upon  the  note,  but  as  money  paid  for  the  benefit  of  the 
infant.  Randall  v.  Sweet,  1  Denio,  460,  is  precisely  in  point 
with  the  present  case. 

The  defendant  relies  on  the  rule  generally  prevailing  in  the 
cases,  that  money  is  not  a  necessary,  though  lent  to  an  infant 
who  afterwards  purchases  necessaries  with  it.  "  But,"  says 
Mr.  Bishop,  "  one  who  pays  money  at  his  (infant's)  request 
to  a  third  person  for  necessaries  can  recover  it":  Bishop  on 
Contracts,  sec.  914.  The  difference  is  between  lending  or 
paying.  Mr.  Wharton  (Wharton  on  Contracts,  sec.  72)  finds 
the  doctrine  adopted  in  late  American  cases,  that  a  person 
who  lends  money  to  an  infant  to  purchase  "  specific  "  neces- 
saries stands  in  the  position  of  the  tradesman  who  furnishes 
the  necessaries.  In  the  case  at  bar,  the  plaintiff  could  have 
taken  an  assignment  of  the  claim,  and  been  entitled  to  re- 
cover it,  and  there  really  is  no  good  reason  to  defeat  his 
claim  as  it  is  here  presented. 

Exceptions  overruled.        

iNTAim  —  Neckssaribs.  —  Aa  to  what  are  necessaries,  and  an  infant'*^ 
liability  for  the  Mme,  see  note  to  Craig  t.  Van  Bebber,  18  Am.  St.  Repw. 
643-658. 
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Bremner  V.  Inhabitants  op  Newcastle. 

[83  Maine,  415.] 
Kkoligkncb  —  Evidence  of  Injuries  to  Other  Persons.  —  In  an  action 
for  injuries  resulting  from  an  alleged  defect  in  a  highway,  where  the 
question  at  issue  is,  whether  the  defect  rendered  the  highway  unsafe  for 
travelers,  evidence  that  other  persons  received  injuries  from  the  same 
defect  is  not  admissible. 

W.  H.  Hilton,  for  the  defendants. 
L.  M.  Staples,  for  the  plaintiff. 

LiBBEY,  J.  This  is  an  action  against  the  defendant  town 
to  recover  damages  alleged  to  have  been  received  by  a  defect 
in  a  highway  in  said  town.  The  alleged  defect  was  the  po- 
«ition  of  a  plank  at  the  Newcastle  end  of  the  bridge  across 
the  river  between  that  town  and  Damariscotta.  One  issue 
involved  in  the  case  was,  whether  the  plank  rendered  the 
way  unsafe  for  travelers. 

The  plaintiff  called  one  Dexter  Sanborn  as  a  witness,  who, 
after  describing  the  position  of  the  plank,  was  asked  by 
plaintiff's  counsel,  against  the  objection  of  the  defendant, 
this  question:  "In  passing  from  the  Newcastle  side  onto 
that  bridge,  what  effect  did  it  have  upon  your  carriage  ?  " 
The  question  was  admitted,  and  the  witness  answered:  "Go 
quick  enough,  and  it  would  yank  you  some."  He  was  further 
asked:  "  Did  n't  you  break  a  spring  there?"  to  which  he  was 
permitted  to  answer,  under  defendant's  objection:  "I  broke  a 
spring  going  over  that  plank."  He  was  further  asked: 
"  What  kind  of  a  carriage  was  it  this  spring  was  broken  on?" 
To  this,  objection  was  made,  but  it  was  admitted,  and  the 
witness  answered:  "  A  hack.     I  was  driving  the  hack." 

We  think  this  was  error.  This  court  has  quite  recently 
held  that  such  evidence  in  this  class  of  cases  is  not  compe- 
tent. The  practice  in  this  state  has  been  in  accordance  with 
this  rule:  Branch  v.  Libbey,  78  Me.  321;  57  Am.  Rep.  810, 
and  cases  cited. 

The  same  rule  prevails  in  Massachusetts:  See  cases  cited 
in  Branch  v.  Libbey,  78  Me.  321;  57  Am.  Rep.  810;  and  in 
New  Hampshi^re:  Hubbard  v.  Concord^  35  N.  H.  52;  69  Am. 
Dec.  520. 

We  are  aware  that  courts  in  some  other  jurisdictions  hold 
this  class  of  evidence  competent,  but  we  think  our  rule  is 
wise,  and  we  must  adhere  to  it. 

Exceptions  sustained. 
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Neoliqekck  —  Evidence  of  Former  AcciDENra,  —  In  an  action  to 
recover  for  personal  injury  received  from  falling  into  an  opening  on  the  side- 
walk, evidence  that,  prior  thereto,  other  persona  had  fallen  into  the  same 
opening  is  inadmissible:  Mathews  v.  City  of  Cedar  Bapids,  80  Iowa,  459;  20 
Am.  St.  Rep.  436,  and  particularly  note.  Previous  negligence  on  the  part 
of  an  engineer  is  not  important,  unless  he  is  shown  to  have  been  negligent 
at  the  time  of  the  injury  for  which  the  suit  is  brought:  Thompson  v.  Lake 
Shore  etc.  R'y  Co.,  84  Mich.  281.  Evidence  of  similar  accidents  at  stations 
is  inadmissible  in  an  action  against  a  railroad  company,  in  the  absence  of 
evidence  to  show  that  the  conditions  were  similar:  Brady  v.  Manhattan  R.  R. 
Co.,  127  N.  Y.  46.  It  was  held  error  to  permit  a  witness  to  testify  that,  two 
years  prior  to  the  accident  in  question,  he  fell  upon  the  ice  at  the  same  place, 
and  that  there  was  then  about  the  same  amount  of  ice  as  when  plaintiff  fell: 
Oillrie  v.  Lockport,  122  N.  Y.  403.  In  Kraatz  v.  Brush  etc.  Co.,  82  Mich. 
457,  the  admission  of  evidence  of  a  similar  condition  of  the  wires  of  an  elec- 
tric-light company,  some  time  previous  to  the  accident  in  question,  caused 
by  such  condition,  was  held  not  to  be  prejudicial  error. 
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Warranty.  —  A  Sale  of  Goods  bt  a  Particular  Description  of 
Quality  implies  a  warranty  that  the  goods  are  or  shall  be  of  that  de- 
scription. 

Warranty.  —  Acceptance  of  Goods,  though  the  Contract  of  Sale 
WAS  Executory,  does  not  prevent  the  vendee  from  recovering  for  a 
breach  of  warranty  of  the  quality  of  such  goods. 

Executory  Contracts  of  Sale.  —  AccEFrANCB  of  Goods  Which  were 
Sold  by  Executory  Contracts  raises  a  presumption  that  they  cor- 
respond with  the  goods  agreed  to  be  delivered,  and  affords  some  evi- 
dence of  a  waiver  of  any  defect  of  quality,  if  such  is  shown  to  exist; 
but  the  presumption  is  not  conclusive,  and  may  be  rebutted  by  evidence 
that  the  vendee  objected  at  the  time,  and  notified  the  vendor  of  the 
alleged  defect,  or,  though  the  vendee  was  silent,  that  he  did  not  waive 
his  right  to  insist  on  the  warranty  of  quality. 

Warranty.  —  For  a  Breach  of  Warranty  of  Quality,  whether  the 
Sale  is  Executed  or  Executory,  the  Vendee  has  Three  Reme- 
dies against  the  vendor:  1,  The  right  to  reject  the  goods  if  the  prop- 
erty has  not  passed  to  him;  2.  A  cross-action  for  damages  for  the 
breach;  and  3.  The  right  to  plead  the  breach  in  defense  of  an  action  by 
the  vendor,  so  as  to  diminish  the  price. 

C  E.  Littlefield,  for  the  defendant. 

A.  N.  Williams,  for  the  plaintiffs. 

Peters,  C.  J.  The  controversy  in  this  case  grows  out  of 
an  agreement  between  plaintiffs  and  defendant,  made  and 
delivered  in  this  state,  which  runs  as  follows:  "This  agree- 
ment, made  and  entered  into  this  seventh  day  of  January, 
1888,  by  and  between  Morse  and  Sawyer,  of  Bath,  Maine,  of 
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the  first  part,  and  Warner  Moore,  of  Richmond,  Virginia,  of 
the  second  part,  witnesseth  that  the  said  parties  of  the- 
first  part,  for  and  in  consideration  of  the  sum  of  one  doJlar 
to  them  in  hand  paid,  the  receipt  whereof  is  hereby  acknowl- 
edged, do  hereby  sell,  and  agree  to  deliver  at  their  wharves- 
at  Water  Cove  (Cape  Small  Point,  opposite  Burnt  Coat 
Island,  as  seen  in  Coast  Chart  No.  6,  from  four  to  six  miles 
west  of  Seguin  Island  light-house),  Maine,  after  the  ice  has 
become  twelve  inches  in  thickness,  of  good  quality,  during, 
the  months  of  January  or  February,  1888,  two  thousand  tons 
of  good,  clear,  merchantable  ice  not  less  than  twelve  inches 
in  thickness,  to  be  weighed  by  a  sworn  weigher,  with  all  the 
proper  fitting  material  necessary  for  the  voyage  included, 
at  the  price  or  rate  of  forty  cents  per  ton  of  two  thousand 
pounds;  each  cargo  to  be  paid  for  on  presentation  of  sight 
draft  or  note  for  thirty  days  or  sixty  days,  as  may  suit  party 
of  second  part,  for  the  amount  accompanying  bill  of  lading 
and  weigher's  certificate  of  said  cargo,  cakes  to  be  twenty- 
two  by  thirty  inches." 

The  ice  delivered  under  this  contract  was  shipped  to  Rich- 
mond, Virginia,  where  the  defendant  resides,  to  be  sold  in 
that  market  to  his  customers.  It  was  to  be  paid  for  accord- 
ing to  its  weight  and  quality  at  the  port  of  shipment  in 
Maine,  any  deterioration  of  the  article  during  transit  being 
at  the  risk  of  the  purchaser. 

The  first  question  submitted  to  the  jury  was,  whether  the 
ice  had  been  accepted  by  the  defendant  or  not,  and  that  was 
decided  in  favor  of  the  plaintiffs. 

That  brought  up  the  question,  whether,  having  accepted 
the  ice,  the  defendant  could  rely  on  a  breach  of  the  warranty 
of  the  quality  of  the  ice  to  reduce  the  claim  of  the  plaintiff,, 
who  sues  in  this  action  of  indebitatus  assumpsit  for  the  con- 
tract price,  the  defendant  alleging  that  the  ice  was  not,  at  the 
time  and  place  of  delivery  in  Maine,  of  the  quality  called  for 
by  the  contract. 

The  judge  presiding,  being  of  the  impression  that  such  a 
defense  might  be  admissible  in  case  of  an  executed  agree- 
ment containing  warranty,  but  not  where  the  agreement  is 
executory,  ruled  out  the  defense  as  a  matter  of  law.  It  is  to- 
be  noticed  that  the  ruling  was  without  qualification,  admit- 
ting of  no  inquiry  into  the  circumstances  in  which  the  ice 
was  accepted.  It  determines  that  an  acceptance  in  a  case  of 
this  kind  (in  the  absence  of  fraud,  of  course)  absolutely  ter-^ 
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minates  the  obligation  of  the  vendor.  The  judge  further  ruled 
that  '*  when  the  defendant  took  [that  is,  by  a  hired  carrier] 
the  property,  and  carried  it  away,  the  property  passed  to 
him." 

Our  examination  of  this  question  leads  us  to  the  conclusion 
that  the  position  of  the  defendant  was  well  taken,  and  that 
the  alleged  defense  should  have  been  permitted  to  him. 

That  there  is  a  warranty,  or  a  condition  precedent  amount- 
ing to  warranty,  in  the  contract  there  can  be  no  doubt. 
Such  a  warranty  will  be  found  to  be  variously  characterized 
in  the  books  as  executory  warranty,  a  condition  precedent 
amounting  to  warranty,  in  the  nature  of  warranty,  with  the 
eflfect  of  warranty,  equal  to  warranty,  and  the  like.  It  xs 
immaterial  for  present  purpose  whether  it  be  regarded  as  an 
express  warranty,  or  an  express  condition  implying  warranty, 
as  the  eflfect  must  be  the  same.  One  kind  within  its  limit  is 
not  a  more  potential  ingredient  in  the  contract  than  the  other, 
the  difference  between  them  being  only  in  the  style  of  agree- 
ment to  which  they  may  be  annexed.  An  express  warranty 
may  be  also  special,  however.  It  is  now  well  settled  by  the 
authorities  generally,  our  own  cases  included,  that  a  sale  of 
goods  by  a  particular  description  of  quality  imports  a  war- 
ranty that  the  goods  are  or  shall  be  of  that  description, — a 
warranty  which  becomes  a  part  of  the  contract,  if  relied  upon 
at  the  time  by  the  purchaser:  Bryant  v.  Crosby,  40  Me.  9; 
Randall  v.  Thornton,  43  Me.  226;  69  Am.  Dec.  56;  Hillman  v. 
Wilcox,  30  Me.  170;  Gould  v.  Stein,  149  Mass.  570;  14  Am. 
St.  Rep.  455,  and  cases  cited.  Here  there  is  a  clear  descrip- 
tion of  both  the  kind  and  quality  of  the  ice,  —  the  quality  to 
be  merchantable. 

It  was  conceded  at  the  trial  that  the  position  relied  on  by 
the  defense  would  be  legitimate  were  it  an  executed  instead 
of  executory  contract  that  contained  the  warranty.  Why 
should  there  be  the  diflference?  Certain  early  New  York 
cases,  which  will  be  further  considered  hereafter,  by  which 
the  rule  given  at  the  trial  is  more  or  less  supported,  give  as  a 
reason  for  the  rule  that  in  an  executory  contract  any  article 
of  a  particular  quality  may  be  tendered  in  the  performance 
of  the  contract,  and  the  vendee  must  see  if  the  article  agrees 
with  the  terms  of  the  contract,  while  in  an  executed  sale  the 
agreement  is,  that  a  particular  article,  actually  delivered, 
possesses  the  quality  stipulated  for.  This  undoubtedly  ex- 
presses correctly  the  distinction  between  the  classes  of  con- 
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tract;  but  it  does  not  impress  us  that  there  should  be  such 
an  essential  diflFerence  in  their  effect.  The  reason  is  not 
palpable  why  the  vendee  in  the  one  case  more  than  in  the 
other  should  have  to  see  that  he  receives  only  merchantable 
articles  when  a  delivery  is  made.  It  seems  inconsistent  that 
the  warranty,  which  is  a  part  of  either  contract,  should  ter- 
minate at  delivery  in  one  contract,  and  not  in  the  other.  Each 
vendor  makes  virtually  the  same  warranty,  and  the  two  ven- 
dors, at  the  point  of  delivery,  would  appear  to  stand  upon 
common  ground.  The  seller  in  an  executory  contract  agrees 
to  do  what  the  seller  in  an  executed  contract  has  already  done. 
When  he  tenders  the  articles  that  he  has  agreed  to  deliver, 
such  articles  become  particularized  and  identified,  and  he 
then  represents  that  such  particular  and  identified  articles 
possess  the  quality  stipulated  for  by  his  executory  agreement. 
The  terms  of  the  contract  of  sale  become  the  terms  of  the 
sale.  The  condition  precedent  becomes  a  warranty.  Profes- 
sor Wharton  (Wharton  on  Contracts,  sec.  564)  expresses  the 
idea  in  these  words:  "A  substantial,  though  partial  (defect- 
ive), performance  of  a  condition  precedent,  followed  by  ac- 
ceptance on  the  other  side,  transmutes  the  condition  precedent 
into  a  representation  (implying  warranty),  not  barring  a  suit 
on  the  contract,  though  leaving  ground  for  a  cross-action  for 
damages." 

Executory  and  executed  contracts  are  very  much  alike  in. 
the  elements  that  enter  into  them.  There  are  executory  steps 
in  all  executed  contracts.  A  bargain  precedes  the  sale.  If 
there  be  a  warranty,  that  is  usually  first  a  part  of  the  bargain, 
and  afterwards  of  the  sale.  So  in  an  executory  contract,  the 
warranty  is  part  of  the  agreement  of  sale,  and  at  delivery  a 
part  of  the  sale.  Many  contracts  commonly  spoken  of  as  exe- 
cuted contracts  are  really  wholly  or  partially  executory.  All 
orders  for  goods,  whether  for  present  or  future  delivery,  are 
of  an  executory  nature.  All  sales  by  sample  are  such.  The 
author  of  Smith's  Leading  Cases  (8th  ed.,  vol.  1,  pt.  1,  p.  339) 
says,  in  discussing  this  distinction:  "Where  the  vendor  agrees 
to  sell  goods  of  a  certain  kind,  without  designating  or  refer- 
ring to  any  specific  chattel,  the  contract  is  essentially  execu- 
tory, whether  it  purports  to  be  a  present  transfer,  or  a  mere 
undertaking  to  deliver  at  a  future  period,  and  the  right  of 
property  does  not  pass  until  the  merchandise  is  delivered  tc« 
or  set  apart  for  the  purchaser."     Every  contract  is  executory, 
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on  the  one  side  or  the  other,  until  the  party  has  done  what  he 
has  agreed  to  do. 

The  fact  of  acceptance,  however,  as  a  matter  of  evidence 
.may  have  great  weight  on  the  question  of  satisfactory  or  suf- 
.ficient  performance.  In  the  first  place,  it  raises  considerable 
presumption  that  the  article  delivered  actually  corresponded 
with  the  agreement.  In  the  next  place,  it  is  some  evidence 
of  a  waiver  of  any  defect  of  quality,  even  if  the  article  did 
not  so  correspond, — evidence  of  more  or  less  force,  according 
to  the  circumstances  of  the  case.  If  the  goods  be  accepted 
without  objection  at  the  time  or  within  a  reasonable  time 
afterwards,  the  evidence  of  waiver,  unless  explained,  might 
be  considered  conclusive.  But  if,  on  the  other  hand,  ob- 
jection is  made  at  the  time,  and  the  vendor  notified  of 
the  defects,  and  the  defects  are  material,  the  inference  of 
waiver  would  be  altogether  repelled.  But  acceptance  accom- 
panied by  silence  is  not  necessarily  a  waiver.  The  law  per- 
mits explanation,  and  seeks  to  know  the  circumstances 
which  induced  acceptance.  It  might  be  that  the  buyer 
was  not  competent  to  act  upon  his  own  judgment,  or  had 
no  opportunity  to  do  so,  or  declined  to  do  so  as  a  matter 
of  expediency,  placing  his  dependence  mainly,  as  he  has 
a  right  to  do,  upon  the  warranty  of  the  seller.  Upon  this 
-question  the  facts  are  generally  for  the  jury,  under  the  direc- 
tion of  the  court. 

The  law  of  waiver  more  commonly  applies  to  things  that 
are  not  essential  to  a  substantial  execution  of  the  contract; 
often  such  as  relate  lo  the  time,  place,  or  manner  of  perform- 
ance, or  that  affect  merely  the  taste  or  fancy,  perhaps,  and  are 
such  departures  from  literal  performance  as  do  not  bring  loss 
or  injury  upon  the  purchaser:  Baldwin  v.  Farnsworth,  10 
Me.  414;  25  Am.  Dec.  252;  Lamb  v.  Barnard,  16  Me.  364. 

We  think  the  rule  invoked  by  the  defendant  a  just  one. 
Speaking  generally,  it  is  the  safer  rule  for  both  buyer  and 
seller.  The  opposite  rule  imposes  on  either  of  them  very 
great  responsibility  and  risk.  It  might  be  ruinous  to  a 
vendee,  who  is  in  urgent  need  of  an  article,  not  to  accept  it, 
although  even  much  inferior  in  quality  to  the  description 
contained  in  the  contract.  Certainly,  it  should  not  be  con- 
sidered a  hardship  to  a  seller  to  require  of  him  a  compliance 
with  his  contract,  or  damages  for  his  non-compliance. 

The  present  case  illustrates  the  justness  of  the  rule,  if  the 
facts  are  proved  as  the  defendant  alleges  them.     The  plain- 
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tiffs  agreed  to  deliver  ice  which  they  warranted  should  be- 
good,  clear,  and  merchantable.  Two  cargoes  were  loaded  for 
shipment  to  a  southern  port.  Defendant  furnished  the  ves- 
sels, though  they  were  probably  chartered  by  the  plaintiffs 
on  the  defendant's  account.  There  is  nothing  in  the  charge 
of  the  judge,  in  the  exceptions,  or  on  briefs  of  counsel  inti- 
mating that  the  defendant  ever  saw  the  ice,  either  by  agent 
or  personally,  until  it  arrived  in  Virginia,  or  that  he  was 
notified  to  be  present  or  knew  of  the  delivery  at  the  time  of 
it.  It  would  seem  to  be  a  rather  stringent  construction  of 
the  contract  that  the  defendant  must  watch  the  loading  of 
the  cargoes,  upon  the  penalty,  if  he  failed  to  do  so,  of  having: 
to  pay  full  price  for  whatever  defective  ice  might  be  delivered 
behind  his  back,  after  he  had  taken  for  his  protection,  and 
paying  for  it  in  the  consideration  of  the  contract,  an  agree- 
ment of  warranty  in  such  positive  terms.  Still,  it  may  be 
that  the  plaintiffs  could  legally  refuse  to  deliver  the  ice  un- 
less the  defendant,  after  notice,  should  be  present  to  receive  it. 
The  cargoes,  after  reasonable  passages,  arrived  in  a  very 
unmerchantable  condition.  There  was  no  lack  of  objection, 
or  protest  from  the  defendant.  He  wrote  repeatedly  and  tele- 
graphed the  plaintiffs,  expressing  his  disappointment,  and 
asking  their  advice  as  to  the  disposition  of  the  ice.  But  no^ 
satisfactory  answer  came.  What  should  he  do?  There  was 
no  possibility  of  reshipment,  nor  could  the  ice  be  preserved 
in  that  climate  without  the  protection  that  his  own  ice-houses 
would  afford  for  such  purpose.  Storage  in  any  ordinary 
manner  could  not  possibly  save  the  property.  He  stored  the 
ice,  and  sold  it  by  enterprising  expedients  as  rapidly  as  pos- 
sible. He  alleges  that  it  was  late  spring  ice,  of  poor  texture 
and  in  proximately  worthless  condition  when  shipped  from 
Maine.  If  that  can  be  shown  by  witnesses  and  in  court  at 
the  home  of  the  plaintiffs,  it  would  seem  to  be  an  injustice  if 
the  defendant  is  not  permitted  to  make  the  defense. 

Mr.  Benjamin  (Benjamin  on  Sales,  3d  Am.  ed.,  888),  in 
allusion  to  the  buyer's  remedies  after  receiving  possession  of 
the  goods,  says  he  has  three  remedies  against  the  seller  for  a 
breach  of  the  warranty  of  quality:  1.  The  right  to  reject  the 
goods  if  the  property  in  them  has  not  passed  to  him;  2.  A 
cross-action  for  damages  for  the  breach;  3.  The  right  to  plead 
the  breach  in  defense  to  an  action  by  the  vendor,  so  as  to 
diminish  the  price.  These  remedies  are  mentioned  without 
any  distinction  between  kinds  of  sales.     The  propositions  are 
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general,  without  any  intimation  that  the  procedure  does  not 
apply  to  warranties  in  executory  sales.  In  the  text,  such  a 
distinction  is  not  even  noticed.  In  the  notes  to  the  text,  how- 
ever, it  is  remarked  by  the  American  editor  that  there  are 
New  York  decisions  inconsistent  with  the  rule  stated  in  the 
text.  The  first  of  these  remedies,  that  of  rejecting  the  goods, 
seems  especially  applicable  to  executory  and  inapplicable  to 
executed  sales,  because  it  precedes  acceptance,  while  in  exe- 
cuted sales  there  has  been  acceptance  and  the  title  has  passed. 
It  is  only  in  executory  contracts  and  contracts  that  are  merely 
prima  facie  executed  that  the  title  has  not  passed. 

Mr.  Benjamin  states  further  that  the  buyer's  remedies  are 
not  dependent  on  his  return  of  the  goods,  nor  is  he  bound  to 
give  notice  to  the  vendor;  "but,"  he  adds,  ''a  failure  to  return 
the  goods,  or  complain  of  the  quality,  raises  a  strong  pre- 
sumption that  the  complaint  of  defective  quality  is  not  well 
founded.  Professor  Parsons,  in  the  text  and  notes  of  his  work 
on  contracts,  lays  down  the  same  legal  propositions  that  Mr. 
Benjamin  does,  making  not  a  word  of  allusion  to  there  being 
any  difference  in  the  application  of  them  between  sales  exe- 
cuted and  sales  executory.  He  also  states  that  if  the  buyer 
accepts  goods  inferior  to  such  as  are  stipulated  for,  his  con- 
tinued possession  without  complaint  will  be  a  presumption 
against  him  on  the  question  of  damages:  Parsons  on  Con- 
tracts, 6th  ed.,  *591,  and  notes. 

Mr.  Smith,  in  Leading  Cases,  in  notes  to  the  case  of  Chan- 
delor  V.  Lopus,  discusses  and  fully  indorses  the  same  rules,  as 
deducible  from  the  authorities,  and  he  and  the  editors  in  the 
last  American  edition  of  that  work  cite  and  compare  a  great 
many  of  the  decided  cases  on  the  subject,  and  they  give  no 
recognition  to  a  distinction  between  executed  and  executory 
contracts  in  the  application  of  such  remedies.  We  quote  a 
few  passages  from  their  comments:  "When  specific  property 
is  referred  to,  still,  if  the  reference  be  through  the  medium  of  a 
sample,  the  contract  will  be  so  far  executory  as  to  fail  of  eff'ect, 
unless  the  bulk  of  the  commodity  corresponds  with  the  sam- 
ple  Nor  will  his  [buyer's]  right  to  indemnity  or  com- 
pensation necessarily  end  on  his  acceptance  and  use  of  the 
goods  with  full  knowledge  of  the  defect,  but  he  will  be  enti- 
tled to  bring  suit  on  the  contract,  and  receive  damages  for 
the  breach  of  the  implied  engagement  that  the  bulk  of  the 
commodity  should  correspond  with  the  sample  exhibited  at 
ihe  time  of  the  sale."    In  the  case  at  bar,  there  was  an  ideal 
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or  descriptive  sample, — a  description  equivalent  to  the  exhi- 
bition of  a  sample.  There  can  be  no  doubt  that  if  the  vendee 
may  bring  an  action  of  his  own  on  the  contract,  he  can  as  well 
defend  against  an  action  brought  upon  the  contract  by  the 
vendor.  "  The  right  of  the  vendee  to  rely  on  the  breach  or 
warranty,  or  a  failure  to  comply  with  the  terms  of  an  execu- 
tory contract,  as  a  defense  to  an  action  for  the  purchase-money, 
may  now  be  regarded  as  established  in  England  and  in  most 

of  the  courts  in  this  country The  course  of  decision  at 

the  present  day  tends  towards  the  position  that  a  partial  fail- 
ure of  consideration  may  be  given  in  evidence  in  mitigation- 
of  damages,  even  when  the  original  contract  remains  in  full 
force,  and  the  suit  is  expressly  or  impliedly  founded  upon  it. 
....  In  the  case  of  Withers  v.  Greene,  9  How.  213,  the  su- 
preme court  of  the  United  States  receded  from  the  ground 
taken  in  Thornton  v.  Wynn,  12  Wheat.  183,  by  holding  that  a. 
partial  failure  of  consideration,  growing  out  of  fraud  or  breach 
of  warranty,  may  be  set  up  as  a  defense  to  an  action  brought- 
by  the  vendor.  The  same  rule  applies  to  sales  under  an  ex- 
ecutory contract,  or  by  sample,  and  the  buyer  may  rely  oq- 
the  deficiency  of  value  resulting  from  the  failure  of  the  prop- 
erty sold  to  correspond  with  the  terms  of  the  contract  as  a. 
reason  why  he  should  not  be  compelled  to  pay  the  price  in 
full:  Mandel  v.  Steel,  8  Mees.  &  W.  858;  Babcock  y.  Trice,  18- 
111.  420;  68  Am.  Dec.  560;  Dailey  v.  Green,  15  Pa.  St.  118." 

We  are  unable  to  find  in  the  English  cases  much  support- 
for  any  discrimination  in  the  application  of  the  above  doctrine- 
between  sales  executed  and  sales  executory,  although  very 
many  of  the  modern  English  cases  arise  out  of  sample  sales 
and  other  contracts  of  an  executory  nature.  The  principal 
support  for  it  is  found  in  some  of  the  New  York  cases,  and  in 
those  of  a  few  other  states  that  have  followed  the  lead  of  the 
New  York  court  in  this  respect.  There  are  cases  which  hold 
to  a  modification  of  some  of  these  forms  of  remedy,  having  no- 
bearing,  however,  on  the  decision  of  the  present  case.  Some- 
courts  have  held  that  a  rejection  or  rescission  is  not  allow- 
able if  the  goods  tendered  are  of  the  kind  or  species  contracted 
for,  even  though  the  quality  be  inferior.  But  in  this  state  the 
doctrine  of  rescission  in  cases  of  warranty  has  been  fully  es- 
tablished: Marston  v.  Knight,  29  Me.  341.  In  a  few  casea 
there  is  a  leaning  towards  the  doctrine  that  an  acceptance  be-^ 
comes  a  waiver  after  a  long-continued  acquiescence  on  th* 
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part  of  the  vendee:   1  Smith's  Lead.  Cas.,  8th  ed.,  pt.  1,  pp. 
324,  326,  360,  362  et  seq. 

It  is  noticeable  that  in  the  more  modern  English  cases  the 
courts  have  preferred  to  regard  executory  contracts  as  based 
upon  a  condition  precedent,  rather  than  upon  warranty.  No 
essential  difference  of  remedy  follows  from  it,  though  a  differ- 
ent style  of  pleading  may  be  apposite.  Instead  of  a  breach 
of  warranty  and  a  suit  upon  warranty,  it  becomes,  on  the  new 
idea,  a  failure  to  perform  a  condition  precedent  and  a  suit  on 
the  contract.  In  Leading  Cases,  before  cited,  the  commentator 
expresses  the  theory  in  an  alternative  way,  in  these  words: 
*'  The  right  of  a  vendee  to  rely  on  the  breach  of  a  mere  war- 
ranty, or  a  failure  to  comply  with  the  terms  of  an  executory 
contract,  as  a  defense  to  an  action  for  the  purchase-money 
may  now  be  regarded  as  established  in  England,  and  in  most 
of  the  courts  in  this  country."  But  the  editor  at  the  same 
time  says  (p.  334)  that  "such  cases  have  generally  proceeded 
on  the  ground  of  an  express  or  implied  warranty."  See  also, 
in  volume  2,  part  1,  Smith's  Leading  Cases,  the  discussion 
under  case  of  Cutter  v.  Powell,  at  pp.  18,  20,  22  et  seq.  Mr. 
Benjamin  inclines  to  the  view  taken  in  the  English  cases, 
quoting  Lord  Abinger  as  deprecating  the  prevalent  habit  of 
treating  a  condition  precedent  as  a  warranty.  Other  writers 
incline  favorably  towards  the  views  of  Lord  Abinger  as  ex- 
pressed by  him  in  the  case  of  Chanter  v.  Hopkins,  4  Mees.  & 
W.  399,  although  admitting  that  the  prevailing  theory  con- 
tinues the  other  way. 

The  length  of  this  opinion  reasonably  precludes  further  dis- 
cussion of  points  that  may  be  regarded  as  merely  theoretical. 
Whether  in  the  present  case  it  be  a  condition  or  a  warranty, — 
and  that  might  be  at  the  election  of  the  defendant  to  deter- 
mine as  he  pleased,  —  we  think  the  defense  set  up  to  the  action 
ehould  have  been  heard  upon  the  ground  of  a  breach  of  con- 
dition or  of  warranty,  or  upon  both  grounds. 

The  main  question  for  our  decision  has  not  been  the  subject 
of  much  discussion  in  our  own  state,  although  the  principle 
involved  has  been  acted  on  in  a  great  number  of  instances, 
and  there  have  been  judicial  expressions  and  rulings  affect- 
ing it.  In  Folsom  v.  Mussey,  8  Me.  400,  23  Am.  Dec.  522,  it 
is  allowed  that  evidence  of  consideration  may  be  received  in 
actions  between  the  parties  to  a  contract,  to  reduce  the  dam- 
ages. In  Herbert  v.  Ford,  29  Me.  546,  the  doctrine  is  approved 
Jiogers  v.  Humphrey,  39  Me.  382,  directly  applies  to  the  pres- 
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ent  facts.  It  is  there  held  that  "  when  a  party  seeks  to  recovei 
payment  for  articles  delivered  under  a  special  contract  which 
he  has  not  fully  performed,  the  damages  BuflFered  by  such 
breach  may  legally  be  deducted  in  the  same  suit."  The  cast 
of  Peahody  v.  Maguire,  79  Me.  572,  in  its  effect  sustains  the 
same  principle.  It  is  there  decided  that  in  a  conditional  sale 
the  mere  fact  of  delivery  by  the  vendor  without  performance 
by  the  vendee,  nothing  being  at  the  time  said  about  the  con- 
dition, might  afiFord  presumptive  evidence  of  the  waiver  of  the 
condition,  but  that  the  fact  may  be  explained  and  controlled, 
and  whether  it  be  a  waiver  of  the  right  of  title  or  not  would 
be  a  question  of  fact  to  be  ascertained  from  the  testimony. 
So  in  the  present  case,  whether  acceptance  be  a  waiver  of  the 
full  performance  of  the  condition  precedent,  or  not,  is  likewise 
a  question  to  be  settled  upon  testimony.  The  position  of  par- 
ties is  reversed  in  the  two  cases,  but  the  principle  is  the  same. 
The  first  case  in  this  country,  except  a  Maryland  decision 
to  the  same  effect,  and  perhaps  the  leading  case  in  the  recog- 
nition of  the  principle  that  affirmation  of  quality  establishes 
warranty,  is  Hastings  v.  Lovering,  2  Pick.  214,  13  Am.  Dec. 
420,  where  oil  then  in  Nantucket  was  sold  to  be  delivered  in 
Boston  in  ten  days,  the  vendor  describing  the  same  to  be 
"  prime  winter  oil."  That  was  in  fact  as  much  of  an  executory 
contract  as  is  the  one  under  discussion,  although  not  in  form 
such.  The  point  was  taken  in  the  trial  that  the  contract, 
although  executory,  was  settled  by  a  bill  of  parcels  given  at 
delivery,  the  executory  agreement  having  no  further  effect. 
But  the  court  overruled  the  position.  The  case  is  effective  on 
the  present  question  as  showing  that  acceptance  has  no  greater 
effect  as  an  estoppel  in  executory  than  in  executed  sales. 
Other  Massachusetts  cases  bear,  either  directly  or  indirectly, 
upon  the  question.  In  none  of  them  is  there  any  judicial 
utterance  indicating  that  executory  and  executed  sales  do  not 
on  this  question  stand  alike:  Perley  v.  Balch,  23  Pick.  283;  34 
Am.  Dec.  56;  Dorr  v.  Fisher^  1  Gush.  271;  Henshaw  v.  RohinSj 
9  Met.  83;  43  Am.  Dec.  367;  Mixer  v.  Coburn,  11  Met.  559;  45 
Am.  Dec.  230;  Morse  v.  Brackett,  98  Mass.  205.  Several  Con- 
necticut cases  that  are  often  cited  as  supporting  the  theory 
that  description  itnports  warranty,  and  that  the  defendant 
may  recoup  damages  for  a  breach  of  contract  if  the  vendor 
brings  a  suit,  were  cases  of  executory  contracts  or  sales: 
McAlpin  v.  Lee,  12  Conn.  129;  30  Am.  Dec.  609;  Kellogg  v. 
DensioWf  14  Conn.  411.     And  of  the  same  character  is   the 
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leading  case  in  the  supreme  court  of  the  United  States  on  the 
same  question:  Lyon  v.  Bertram,  20  How.  150.  In  that  case 
the  vendor  was  to  deliver  a  cargo  of  flour  within  three  weeks, 
the  price  to  be  according  to  an  inspection  to  be  made  at  de- 
livery. The  contract  was  in  form  a  sale,  but,  in  effect,  a  con- 
tract for  future  sale  and  delivery.  The  same  deduction  may 
be  made  from  the  cases  of  so  many  of  the  states  that  the  rule 
may  be  fairly  characterized  as  general.  And  the  same  result 
is  producible  from  the  English  cases. 

The  New  York  court  held  in  earlier  cases  that  warranty  in 
an  executory  contract  did  not,  inordinary  circumstances,  sur- 
vive delivery  and  acceptance.  But  the  doctrine  grew  up  from 
the  theory  of  law,  maintained  for  a  great  while  by  that  court, 
that  description  of  quality  is  not  a  warranty  of  quality.  In 
Leading  Cases,  before  cited,  it  is  said,  in  distinguishing  the 
New  York  theory  from  that  of  Massachusetts  and  Pennsyl- 
vania: "  The  authorities  in  New  York  assume  that  calling  a 
thing  by  a  particular  name,  or  designating  as  of  a  certain 
quality,  is  no  evidence  of  a  warranty  or  contract  that  it  should 
be  as  described."  Certainly,  a  thing  cannot  survive  that  does 
not  exist.  Wilde,  J.,  in  Henshaw  v.  Eohins,  9  Met.  90,  43 
Am.  Dec.  367,  declared  upon  that  ground  that  the  authorities 
in  New  York  were  without  influence  upon  the  question  of 
effect  of  acceptance  in  Massachusetts,  saying:  "  Opposed  to 
these  authorities  are  the  cases  in  New  York;  but  these  were 
determined  on  the  assumption  that  there  was  no  warranty, 
express  or  implied,  and  they,  therefore,  have  no  bearing  on 
the  question  as  to  the  effect  of  the  inspection  of  the  goods 
sold  by  the  purchaser." 

The  last-named  rule  of  the  New  York  cases  was  found  to  be 
80  much  at  variance  with  the  authorities  elsewhere  that  in 
the  case  of  White  v.  Millery  71  N.  Y.  118,  27  Am.  Rep.  13,  all 
previous  cases  which  held  that  warranty  did  not  follow  from 
description  of  quality  were  overruled.  And  as  a  natural,  if 
not  necessary,  consequence  thereof,  the  tendency  of  that  court 
seems  in  later  cases  to  have  been  progressive  towards  the 
adoption  of  the  other  rule,  that  acceptance  in  cases  of  execu- 
tory sales  with  warranty  does  not  preclude  the  vendee  from 
afterwards  claiming  damages  against  the  vendor  for  a  breach 
of  the  warranty,  if  the  court  has  not  already  arrived  at  that 
point.  There  are  late  cases,  in  that  state,  of  express  war- 
ranties, the  doctrine  of  which  seems  to  completely  vindicate 
the  position  of  the  defendant  in  the  present  case,  even  should 
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he  be  obliged  to  stand  or  fall  upon  the  interpretation  of  the 
law  of  his  contr,act  according  to  the  New  York  authorities^ 
In  Brigg  v.  Hilton,  99  N,  Y.  517,  52  Am.  Rep.  63,  and  in  Fair- 
bank  Canning  Co.  v.  Metzger,  118  N.  Y.  260,  16  Am.  St.  Rep, 
753,  it  is  declared  that  an  express  undertaking  to  deliver  in 
the  future  articles  of  a  certain  quality  was  an  express  war- 
ranty of  such  quality  when  the  articles  were  afterwards  deliv- 
ered,—  a  warranty  that  survived  an  acceptance  of  the  articles 
delivered,  —  and  that  the  rule  would  be  the  same  whether  the 
goods  were  in  existence  at  the  time  of  contract  of  sale  or 
were  to  be  manufactured. 

Upon  the  authority  of  these  cases  the  contract  in  the  case 
at  bar  contains  art* express  warranty.  An.  express  undertak- 
taking  to  produce  a  thing  is  an  express  warranty  of  the  thing 
produced. 

Exceptions  sustained.        

Warrantt — Implied  from  Descriptivb  Words.  —  "No,  2  white 
mixed  corn  "  implies  a  warranty  on  the  part  of  the  seller  as  to  the  variety : 
Miller  v.  Moore,  83  Ga.  684;  20  Am.  St.  Rep.  329,  and  note.  In  sales  of 
goods  by  sample,  there  is  always  an  implied  warranty  that  the  goods  are  of 
the  kind  and  quality  of  the  sample:  Brigham  v.  ReteUdorf,  73  Iowa,  712; 
Weed  V.  Dyer,  53  Ark.  155.  Where  the  seller  said  that  the  horse  was  sound, 
and  just  the  sort  of  horse  that  the  purchaser  would  want  for  a  driving  horse, 
and  it  proved  to  have  an  incurable  disease  of  the  feet,  there  was  a  breach  of 
warranty:  Murphy  v.  McOraw,  74  Mich.  318.  Every  person  who  manu- 
factures an  article  under  description  for  a  particular  purpose  warrants  by 
the  sale  of  it  that  it  is  reasonably  fit  for  that  purpose:  Fox  v.  Stockton  etc 
Works,  83  Cal.  333. 

Salbs  —  Warranty  in  Exectjtort  Contract  —  Right  to  Retain  Prop- 
KRTT  AND  SpK  FOR  BREACH.  —  Where  a  contract  is  executory,  with  a 
warranty,  the  acceptance  and  use  of  the  property  is  not  a  waiver  of  th& 
right  to  claim  damages  for  a  breach  of  warranty:  Undertoood  v.  Wot/,  131 
111.  425;  19  Am.  St.  Rep.  40,  and  note;  Eastern  Ice  Co.  v.  King,  86  Va.  97; 
Murphy  v.  McGraw,  74  Mich.  318. 

Sales  —  Breach  of  Warranty  —  Rights  of  Pprchaser. — Where  a 
contract  of  sale  is  executory,  with  a  warranty,  upon  breach  of  the  warranty 
the  buyer  may  refuse  to  accept  the  goods  and  return  them,  or  he  may  accept 
them  and  sue  for  a  breach  of  the  warranty,  or  rely  upon  the  damages  for 
■uch  breach  in  redaction  in  an  action  for  the  contract  price:  Underwood  v. 
Wolf,  131  IlL  425;  19  Am.  St.  Rep.  40,  and  note;  Weti  t.  Dyer,  53  Ark. 
165. 
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Maker  v.  Lazell. 

[83  Maine,  562.] 

Deeds,  Cokstbuction  op.  —  A  Grantob  cannot  Destroy  his  Own  Grant^ 
however  much  he  may  modify  or  load  it  with  conditions.  Having  once 
granted  an  estate  in  his  deed,  no  subsequent  clause,  even  in  the  sam& 
deed,  can  operate  to  nullify  it. 

Deeds,  Limiting  Effect  of,  to  a  Particular  Claim  of  Title.  —  If  a. 
conveyance  purports  to  convey  a  tract  of  land,  its  efifect  cannot  be 
limited  or  diminished  by  adding  that  it  is  intended  to  convey  the  title 
which  was  conveyed  to  the  grantor  by  the  deed  of  E.  C.  B.,  though  the 
latter  deed  did  not  convey  any  title  whatever. 

/.  H.  and  C.  0.  Montgomery^  for  the  petitioner. 
/.  P.  alley,  for  the  defendant. 

Emery,  J.  The  plaintiff,  by  this  petition  for  partition,  seeks 
to  have  two  sevenths  of  Lassell  Island,  in  Penobscot  Bay,  set 
off  to  him  in  severalty.  The  defendant  denies  the  plaintiff 'a 
title. 

Both  parties  claim  under  Carver  and  Ames,  who,  at  the 
time  of  their  deed  to  the  plaintiff,  were  the  admitted  owners  of 
the  whole  island  in  fee.  Their  deed  to  the  plaintiff  was  the- 
earlier  deed,  and  was  in  the  usual  form  of  a  quitclaim  deed^ 
with  covenants  of  warranty  against  all  persons  claiming^ 
under  them,  and  was  duly  executed,  acknowledged,  and 
recorded.  The  granting  clause  and  description  were  in  the 
following  words:  "We  [Carver  and  Ames]  ....  do  hereby 
remise,  release,  bargain,  sell,  and  convey,  and  forever  quit- 
claim unto  the  said  Maker,  and  his  heirs  and  assigns  forever,^ 
all  our  right,  title,  and  interest  in  and  to  two  sevenths  of  an 

island  known  as  Lassell  Island,  in  Penobscot  Bay Thi& 

deed  is  intended  to  convey  two  sevenths  of  the  title  which 
was  conveyed  to  us  by  deed  of  Edwin  C.  Burleigh,  of  said 
island ;  and,  agreeably  to  clause  in  said  Burleigh's  deed,  should 
the  title  of  the  state  in  said  island  be  found  not  to  be  in  the 
state,  and  the  consideration  money  be  repaid  to  us,  we  agree 
to  refund  to  said  Maker  two  sevenths  of  the  amount  received 
back  from  the  state,  and  deducting  charges  and  expenses  of 
obtaining  the  same.     To  have  and  to  hold,"  etc. 

The  plaintiff  put  the  foregoing  deed  to  him  in  evidence,  and 
rested. 

The  defendant  claimed  title  under  a  subsequent  deed  of  the 
same  island  from  the  same  grantors.  The  defendant  then 
asked  the  court  to  take  judicial  notice  that  Edwin  C.  Bur- 
leigh was,  at  the  time,  the  state  land  agent,  and   that  hi» 
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■deed,  referred  to  in  the  deed  to  the  plaintiff,  was  a  deed  of  the 
state's  title,  if  any.  He  then  offered  to  show  by  various  kinds 
of  evidence  aliunde  that  the  state  had  no  title  to  convey;  that 
no  title  passed  to  Carver  and  Ames  by  the  Burleigh  deed; 
that  the  state,  by  legislative  resolve,  had,  for  that  reason,  re- 
paid to  Carver  and  Ames  the  consideration  money  under  that 
-deed;  and  that  Carver  and  Ames  had  settled  with  Maker  for 
two  sevenths  of  the  same,  the  latter  accepting  the  settlement 
in  full  for  his  claim  under  their  deed  to  him. 

The  presiding  justice  ruled  that  all  the  defendant's  offered 
•evidence  was  immaterial,  and  that,  the  title  of  Carver  and 
Ames  from  other  sources  being  admitted,  their  deed  to  the 
plaintiff  vested  in  him  two  sevenths  of  the  island.  Partition 
was  ordered  accordingly.  To  these  rulings  the  defendant  ex- 
cepted. 

The  defendant's  contention  is  substantially  as  follows:  The 
language  of  the  deed  to  the  plaintiff,  especially  the  clause  be- 
^nning  "this  deed  is  intended,"  etc.  (as  before  quoted),  read 
in  the  light  of  the  attending  circumstances  (which  they  offered 
to  show),  would  make  it  manifest  that  the  deed  was  only  in- 
tended to  assign  to  the  plaintiff  two  sevenths  of  whatever  title 
•Carver  and  Ames  acquired  under  the  Burleigh  deed,  they 
fetaining  all  title  they  may  have  acquired  from  any  other 
source.  The  offered  evidence  would  have  shown  that  the 
Burleigh  deed  conveyed  no  title,  and  hence  that  the  deed  of 
•Carver  and  Ames  to  the  plaintiff  conveyed  to  him  none  of 
their  title.  In  other  words,  the  defendant  contends  that  all 
the  language  of  the  deed,  and  the  facts  to  be  shown  by  his 
•offered  evidence,  would  have  destroyed  the  deed  as  an  instru- 
ment of  conveyance  of  an  interest  in  land,  and  left  it,  with  all 
its  formalities,  a  mere  promise  to  account  for  money. 

In  support  of  this  contention,  the  defendant  invokes  the 
broad  proposition  that,  in  considering  written  instruments, 
courts  should  always  seek  for  the  actual  intent  of  the  parties, 
and  give  effect  to  that  intent  when  found,  whatever  the  form 
of  the  instrument.  The  proposition  has  been  stated  perhaps 
AS  broadly  as  this  in  text-books  and  judicial  opinions,  but  it 
is  not  universally  true.  It  is  hedged  about  by  some  positive 
rules  of  law,  which  the  parties  must  heed  if  they  would  ef- 
fectuate their  intent,  or  avoid  consequences  they  did  not  in- 
tend. Muniments  of  title  especially  are  guarded  by  positive 
rules  of  law,  to  secure  their  certainty,  precision,  and  perma- 
nency.    If,  in  the  effort  to  ascertain  the  real  intent  of  parties. 
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one  of  these  rules  is  encountered,  it  must  control,  for  no  positive- 
rule  of  law  can  be  lawfully  violated  in  the  search  for  intent. 

Some  of  these  rules  prevent  an  intent  from  becoming  effec- 
tual, however  clearly  expressed,  because  the  language  required 
b}'  the  rule  was  not  used.  A  deed  of  conveyance  will  not 
ordinarily  operate  to  convey  an  estate  of  inheritance,  unless 
it  contains  the  word  "heirs,"  however  clearly  the  grantor 
may  have  expressed  that  intent  in  other  words.  Some  of  the 
rules  will  give  a  deed  a  different  effect  from  that  which  the 
grantor  plainly  expressed.  The  famous  rule  in  Shelley's  case 
is  an  example.  In  Thong  v.  Bedford,  4  Maule  &  S.  362,  a 
testator  devised  lands  to  his  daughter  for  her  life,  remainder 
to  the  heirs  of  her  body,  and  then  explicitly  declared  it  to  be 
his  "will  and  meaning"  that  his  daughter  should  only  have 
an  estate  for  life.  It  was  held,  however,  by  the  king's  bench, 
per  Lord  Ellenborough,  C.  J.,  that  the  daughter  nevertheless 
took  an  estate-tail. 

There  is  one  rule  pertaining  to  the  construction  of  deeds, 
as  ancient,  general,  and  rigorous  as  any  other.  It  is  the  rule 
that  a  grantor  cannot  destroy  his  own  grant,  however  much 
he  may  modify  it  or  load  it  with  conditions,  —  the  rule  that 
having  once  granted  an  estate  in  his  deed,  no  subsequent 
clause,  even  in  the  same  deed,  can  operate  to  nullify  it:  11 
Bac.  Abr.  665;  Shep.  Touch.  79,  102.  We  do  not  find  that 
this  rule  has  ever  been  disregarded,  or  even  seriously  ques- 
tioned, by  courts.  We  find  it  often  stated,  approved,  and 
sometimes  made  a  rule  of  decision.  In  Duke  of  Marlborough 
V.  Lord  Godolphin,  2  Ves.  Sr.  74,  Lord  Chancellor  Hardwicke, 
"in  whose  judgments  equity  shone  resplendent,"  declared 
that  the  courts,  either  of  law  or  equity,  should  not  adopt 
such  a  construction  of  an  instrument  of  devise  as  would  de- 
feat the  interests  given.  In  Cholviondeley  v.  Clinton,  2  Jacob 
&  W.  84,  which  was  a  case  most  elaborately  argued  and  con- 
sidered, it  was  said  by  the  court  that  where  a  limitation  in  a 
deed  is  perfect  and  complete,  it  cannot  be  controlled  by  in- 
tention collected  from  other  parts  of  the  same  deed. 

The  rule  has  been  recognized  and  acted  upon  in  the  United- 
States.  In  Budd  V.  Brooke,  3  Gill,  198,  43  Am.  Dec.  321,  and 
Winter  v.  Gorauch,  51  Md.  180,  the  Maryland  supreme  court, 
distinguished  for  its  opinions  on  real  estate  law,  declared 
that  a  grantor  cannot  contradict  or  retract,  in  any  subse- 
quent part  of  his  deed,  a  grant  made  in  the  premises.  In 
Ackerman  v.  Vreeland,  14  N.  J.  Eq.  23,  the  equity  court  of 
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New  Jersey  recognized  the  rule  by  giving  a  deed  of  release 
full  efifect  as  a  conveyance,  although  actually  intended  only 
&s  a  partition.  In  Wilder  v.  Davenport,  58  Vt.  642,  the 
grantor  in  a  deed  described  the  land  conveyed  by  metes  and 
bounds,  and  then  added  the  clause  "Intending  hereby  to 
convey  the  same  lands,  and  no  other,  which  passed  to  me  by 
virtue  of"  (a  certain  mortgage).  The  court  found  as  matter 
of  fact  that  the  parties  only  contemplated  the  land  acquired 
by  the  mortgage.  The  metes  and  bounds  description,  how- 
€ver,  included  other  land.  The  court  held  that  the  addi- 
tional land  included  in  the  first  description  passed  by  the 
deed.  In  Cutler  v.  Tufts,  3  Pick.  272,  the  grantor  conveyed 
in  terms  an  undivided  moiety,  and  then  added  words  which 
it  was  afterwards  claimed  clearly  showed  that  he  really  in- 
tended to  convey  an  undivided  fourth  only.  The  court  held 
that  if  such  was  the  meaning,  the  clause  should  be  rejected 
for  repugnance.  In  Wilcoxson  v,  Sprague,  51  Cal.  640,  the 
grantor  (Howard)  conveyed,  in  terms,  in  the  granting  clause 
of  his  deed,  all  his  "right,  title,  and  estate  in  and  to  all"  the 
tract  of  land  described,  and  then  next  inserted  the  following 
clause:  "It  is  expressly  agreed  that  the  interest  hereby  con- 
veyed by  the  said  Howard  is  that  only  which  he  acquired  by 
conveyance  from  S.  C.  Bruce."  It  was  found,  however,  that 
Howard  had  acquired  no  interest  by  the  conveyance  to  him 
from  S.  C.  Bruce.  The  court  held,  nevertheless,  that  the 
quoted  clause  could  not  destroy  the  grant,  and  that  all  of 
Howard's  interest  was  conveyed.  In  Green  Bay  etc.  Co.  v. 
Heioetty  55  Wis.  96,  42  Am.  Rep.  701,  the  grantor  (Martin) 
"released,  quitclaimed,  and  conveyed  [to  the  plaintiflT]  all 
his  claim,  right,  title,  and  interest  of  every  name  and  na- 
ture, legal  and  equitable,  in  and  to"  the  described  property. 
The  deed,  however,  contained,  after  the  description,  this 
clause:  "  The  interest  and  title  intended  to  be  conveyed  by 
this  deed  is  that,  and  that  only,  acquired  by  said  Martin  by 
virtue  of  a  deed  "  from  one  Evarts.  The  deed  from  Evarts  con- 
veyed only  half  the  land.  It  was  held  that  this  declaration 
of  intent  could  not  weaken  the  force  of  prior  words  of  grant. 

We  think  no  case  has  arisen  before  in  Maine  calling  for  the 
application  or  rejection  of  the  rule.  The  court,  however,  has 
occasionally  referred  to  the  rule  as  an  existing  and  binding 
rule:  See  Pike  v.  Monroe,  36  Me.  316;  58  Am.  Dec.  751;  Bates 
V.  Foster,  59  Me.  160;  8  Am.  Rep.  406;  Bodwell  G.  Co.  v.  Lane, 
83  Me.  168. 
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This  rule  in  no  way  hampers  the  court  m  seeking  for  the 
real  intention  of  the  parties,  as  to  what  or  how  much  land 
was  intended  to  be  conveyed,  or  as  to  the  extent  and  duration 
of  the  estate  intended  to  be  created  or  transferred,  or  as  to 
the  various  conditions,  reservations,  or  exceptions  in  a  deed. 
It  gives  full  effect  to  all  words  in  a  deed  explanatory  of  a 
grant.  It  refuses  effect  only  to  language  destructive  of  the 
grant. 

In  the  deed  under  consideration,  the  grantors  expressly, 
and  in  terms,  declared  that  they  did  "  remise,  release,  bar- 
gain, sell,  and  convey,  and  forever  quitclaim  ....  all  their 
right,  title,  and  interest"  in  the  land.  They  used  words 
which  for  centuries  have  been  used  in  similar  instruments  to 
eflfect  a  conveyance  of  title.  The  words,  in  themselves  and 
by  ancient  association,  as  plainly  and  explicitly  import  an 
intention  to  convey  title  as  any  in  the  language.  The  statute 
(R.  S.,  c.  43,  sec.  14)  enacts  that  such  words  (being  the  usual 
words  in  a  quitclaim  deed)  shall  convey  the  grantor's  title  as 
effectually  as  any  other  form  of  words. 

No  question  is  raised  as  to  the  identity  or  amount  of  land, 
as  to  the  nature  or  duration  of  the  estate,  as  to  any  condi- 
tion, reservation,  or  exception.  It  is  contended,  however, 
that  the  next  paragraph  (the  clause  in  relation  to  the 
Burleigh  deed,  and  quoted  in  the  statement  of  the  case), 
with  the  circumstances  offered  in  evidence,  completely  nul- 
lifies the  grant  thus  explicitly  and  formally  made,  and 
destroys,  as  an  instrument  of  conveyance,  the  deed  thus 
solemnly  framed  and  executed.  If  such  be  the  meaning 
and  intention  of  that  paragraph, — if  such  was  the  purpose  of 
its  insertion  in  the  deed,  —  we  think  the  rule  above  stated  pre- 
vents our  giving  it  any  such  effect,  and  compels  us  to  reject 
it  as  repugnant  to  the  grant. 

If  it  be  true  that  the  grantors,  in  spite  of  their  explicit 
words,  did  not  in  fact  intend  their  instrument  to  operate  as 
a  grant,  the  remedy,  if  any,  is  on  the  equity  side  of  the  court, 
by  way  of  a  cancellation  or  reformation  of  the  instrument. 
So  long  as  the  deed  remains  in  its  present  form  uncanceled, 
it  must  stand  as  a  muniment  of  title  in  the  plaintiff,  his 
heirs  and  assigns.  Titles  to  real  estate  are  more  certain 
and  secure  by  being  thus  moored  to  an  ancient  and  well- 
known  rule,  than  by  being  left  to  drift  in  a  whirlpool  of 
conflicting  expressions  of  intention. 
Exceptions  overruled. 
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Deeds — Contradictory  Clauses.' — The  owner  of  land  made  a  qnitclaim- 
deed  of  all  of  his  right,  title,  and  interest  in  the  land.  By  a  subsequent 
clause  he  declared  that  the  only  right,  title,  and  interest  that  he  intended 
to  convey  was  that  derived  through  a  certain  deed.  It  was  held  that  the 
grantor's  whole  interest  passed:  Oreen  Bay  etc  Co.  ▼.  Heweit,  65  Wis.  96;; 
42  Am.  Rep.  701.  Whatever  is  expressly  granted,  covenanted,  or  promised, 
cannot  be  restricted  or  diminished  by  subsequent  provisions:  Pike  v.  Monroe, 
36  Me.  309;  58  Am.  Dec.  751,  and  note;  McLennan  v.  McDonnell,  78  CaL 
273;  Thornton  v.  Mehring,  117  111.  55.  The  fact  that  a  deed  contains  aa 
unauthorized  covenant  of  warranty  will  not  impair  its  effect  as  a  convey- 
ance of  title:  Pool  v.  Brown,  98  Mo.  676.  A  reservation  or  exception  in  » 
deed,  repugnant  to  the  estate  described  in  the  granting  clause,  ia  void: 
Pynchott  V.  SUami,  II  Met  312;  45  Am.  Deo.  210,  and  note. 
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Davis  v.  Jackson. 

[152  Massachcsett.i,  53.] 

LiFK  Tenant  and  Remainderman.  —  If  a  Dividend  is  Declared  bt  a 
Corporation  of  twenty-five  dollars  for  each  share  of  its  stock,  and  any 
stockholder  who  wishes  is  entitled  to  take  an  additional  share  of  stock 
for  every  four  shares  held  by  him,  instead  of  receiving  his  dividend  in 
money,  and  the  earnings  of  the  corporation  are  sufficient  to  pay  the 
dividend,  but  if  used  for  that  purpose,  then  it  will  become  necessary  to 
raise  an  equal  amount  to  pay  for  the  additions  which  had  been  made  to 
the  capital,  and  which  had  increased  its  value  at  least  twenty-five  per 
cent  above  the  par  value  of  the  whole  stock,  the  dividend  so  declared  is 
not  a  stock  dividend,  but  must  be  treated  as  income,  to  which  the  life 
tenant  is  entitled. 

Ck)RPOKATiONS.  —  The  Mere  Incurring  or  a  Debt  for  Capital  does  not, 
of  itself,  amount  to  an  appropriation  to  capital  of  all  the  income  on 
hand. 

Corporations.  —  Dividend  Representing  Profits  is  No  Less  to  be 
Taken  as  Income  because  a  stockholder  is  at  liberty  to  invest  it  at  par 
in  stock  which  is  worth  more  than  par,  if  he  is  also  at  liberty  to  sell  the 
right  to  subscribe  for  the  stock. 

R.  H.  Gardiner,  for  the  plaintififs. 

O.  Putnam,  for  the  life  tenants. 

E.  Merwin,  for  the  remaindermen. 

Holmes,  J.  This  is  a  bill  brought  by  the  trustees  tinder 
the  will  of  Benjamin  Sewall  for  instructions  whether  a  div- 
idend declared  by  the  Ludlow  Manufacturing  Company  is 
capital  or  income,  the  plaintiffs  holding  stock  in  that  company 
as  part  of  a  fund  the  net  income  of  which  is  limited  by  the 
will  to  certain  of  the  defendants  for  life,  with  remainder  over 
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of  the  principal  to  the  others.  The  facts  are  as  follows:  Oa 
April  26,  1889,  at  a  stockholders'  meeting,  it  was  voted  that 
the  capital  stock  be  increased  by  one  thousand  shares  of  on© 
hundred  dollars  each,  and  that  the  stockholders  be  entitled 
to  subscribe  in  proportion  to  the  number  of  their  shares,  if 
they  paid  within  thirty  days.  This  vote  allowed  each  stock- 
holder to  take  one  new  share  for  every  four  held  by  him. 
At  a  meeting  of  the  directors  held  on  the  same  day,  at  the 
close  of  the  stockholders'  meeting,  an  extra  dividend  of 
twenty-five  dollars  a  share  was  declared.  This  dividend  was 
exactly  sufficient  to  enable  the  stockholders  to  pay  for  their 
new  stock,  if  they  were  so  minded.  But  they  were  not  bound 
to  take  the  stock,  and  if  they  preferred  to  keep  the  money, 
and  to  sell  their  rights  to  subscribe  for  stock,  they  could  do  so, 
as  some  of  them  did  in  fact.  On  the  day  after  the  dividend 
was  declared,  the  company  had  a  balance  in  the  bank  suffi- 
cient to  pay  the  dividend  checks,  except  the  amount  payable 
to  certain  directors,  with  whom  the  treasurer  arranged  that 
they  should  delay  a  few  days,  until  the  balance  was  increased. 
The  earnings  of  the  company  were  sufficient  to  pay  the  divi- 
dend, but  if  they  were  used  to  pay  the  dividend,  then  it  was 
necessary  to  raise  about  an  equal  amount  to  pay  for  additions 
which  had  been  made  to  the  capital,  and  which  had  increased 
its  value  at  least  twenty-five  per  cent  above  the  par  value  of 
the  old  stock.  The  directors  would  testify,  if  material,  that 
they  discussed  the  question  of  a  stock  dividend,  and  under- 
stood that  it  was  not  permitted  by  law,  and  declared  the 
extra  dividend  as  a  substitute. 

The  argument  for  the  remaindermen  is,  that  the  transac- 
tions of  the  company,  viewed  as  a  whole,  are,  in  substance,  a 
stock  dividend.  It  is  tacitly  assumed  that  the  company  had 
appropriated  its  earnings  to  the  improvements  which  the  stock 
represented  before  the  dividend  was  declared,  and  then  the 
conclusion  is  drawn  that  the  dividend  represented  those  im- 
provements. 

But,  in  the  opinion  of  a  majority  of  the  court,  it  is  evident 
that,  if  we  look  at  either  extreme  of  the  facts,  the  life  tenants 
ought  to  prevail.  The  dividend  was  declared  as  a  cash  divi- 
dend, and  it  represented  what,  originally  at  least,  were  earn- 
ings of  the  company.  In  justice,  the  earnings  of  the  company 
ought  to  go  to  the  life  tenants.  If  the  only  thing  to  be  con- 
sidered by  the  corporation  was  the  relation  between  tenants  for 
life  and  remaindermen,  it  would  have  no  right  to  devote  in- 
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come  to  increasing  capital;  if  it  wished  to  increase  its  plant, 
it  would  have  to  do  it  by  borrowing  money  or  by  issuing 
more  stock.  In  fact,  it  has  the  right  to  appropriate  income 
to  permanent  improvements,  because  it  has  a  right  to  manage 
its  affairs  in  the  way  it  deems  best  for  them:  Minot  v.  Fainc, 
^9  Mass.  101,  106;  96  Am.  Dec.  705;  but  where  the  form  of 
its  transactions  has  not  that  effect,  there  is  no  reason  why 
courts  should  be  astute  to  bring  it  about.  The  remainder- 
men rely  upon  the  fact  that,  before  the  dividend  was  declared, 
debts  to  an  equal  amount  had  been  incurred  for  permanent 
improvements.  But  the  mere  incurring  of  a  debt  for  capi- 
tal did  not,  of  itself,  amount  to  an  appropriation  to  capital 
of  all  the  income  on  hand.  The  corporation  was  still  free 
to  choose  how  it  woitld  deal  with  its  gains.  When  it  did 
choose,  it  elected  to  distribute  them.  If  the  plaintiff  trustees 
had  seen  fit  to  keep  the  money  and  to  sell  their  rights,  they 
could  have  done  so,  and  neither  the  corporation  nor  the  cestuis 
que  trust  could  have  complained.  Of  course,  the  trustees  could 
not  affect  the  respective  rights  of  the  defendants  by  their  de- 
termination. If  they  had  kept  the  dividend,  it  would  have 
been  a  bold  claim  on  the  part  of  the  remaindermen  that  it 
was  theirs  because  the  corporation  was  in  debt  for  additions 
to  capital. 

It  is  suggested  that  the  vote  of  the  stockholders  and  that  of 
'the  directors,  taken  together,  made  a  mere  substitute  for  a 
stock  dividend,  as  in  Rand  v.  Huhbell,  115  Mass.  461, 15  Am. 
Rep.  121,  and  Daland  v.  Williams^  101  Mass.  571.  They  made 
a  substitute,  in  the  sense  of  making  a  different  thing  in  form 
and  substance.  A  dividend  of  cash  representing  profits  is 
none  the  less  to  be  taken  as  income  because  the  stockholder 
is  at  liberty  to  invest  it  at  par  in  stock  which  is  worth  more 
than  par,  if  he  is  also  at  liberty  to  sell  the  right  to  subscribe 
for  the  stock.  In  Rand  v.  Hubbell,  115  Mass.  461,  15  Am. 
Rep.  121,  the  dividend  in  cash  was  a  mere  form,  and  was  re- 
quired by  the  votes  under  which  it  was  declared  to  be  applied 
in  payment  for  the  new  stock.  In  Daland  v.  Williams,  101 
Mass.  571,  it  appeared  expressly  that  the  company  had  pre- 
viously appropriated  its  profits  to  permanent  improvements. 
Furthermore,  the  court  assumed  that  the  only  alternative  for 
the  stockholder  was  to  take  money  equal  to  the  par  value  of 
the  stock  to  which  he  was  entitled,  or  shares  worth  sixty-three 
dollars  more  than  par;  in  other  words,  that  he  could  not  sell 
■the  rigiit  to  take  the  shares  if  he  kept  the  cash  dividend.     Of 
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course,  under  those  circumstances,  the  cash  dividend  was  onljr 
a  form,  and  the  vote  declaring  it  treated  it  as  such,  by  pro-^ 
viding  "  that  the  treasurer  be  authorized  to  receive  said  divi- 
dend in  payment  for  two  thousand  eight  hundred  shares  of" 
stock  in  this  company,  and  to  issue  certificates  of  stock  for 
said  dividend."  It  was  not  contemplated  that  any  one  should' 
receive  money,  but  only  that  he  should  turn  over  a  formal 
right  to  receive  money,  and  should  in  fact  receive  shares.  Ii» 
the  case  at  bar,  as  we  have  said,  the  profits  had  not  been  ap- 
propriated to  improvements,  and  the  right  to  receive  the 
money  was  a  substantial  right,  which  was  expected  to  be  ex- 
ercised, and  was  exercised  in  fact. 

If  the  trustees  had  sold  their  rights,  the  proceeds  would' 
have  represented  the  detriment  to  the*  old  shares  caused  by 
the  issue  of  new  ones,  and  would  have  belonged  to  capital.  It 
is  admitted  that  the  value  of  this  right  belongs  to  the  remain- 
dermen: Aikim  V.  Alhree,  12  Allen,  359.  See  Leland  v.  Hay- 
den,  102  Mass.  542. 

Decree  accordingly.  

Corporations  —  Stock  —  Dividends  —  Increase  of  Capital  —  Lire: 
Tenant  and  Remainderman.  —  The  weight  of  authority  seems  to  be,  that, 
dividends  derived  from  the  earnings  of  the  company,  no  matter  when  sncb 
earnings  were  realized,  belong  to  the  life  tenant,  if  they  were  declared  dur- 
ing the  existence  of  the  estate,  even  though  they  are  stock  dividends:  Note- 
to  Oibbons  v.  Mahon,  54  Am.  Rep.  264;  Estate  of  Smith,  140  Pa.  St.  344;  ante^. 
p.  237,  and  note.  But  see  OUver'a  Estate,  136  Pa.  St.  43;  20  Am.  St.  Rep.. 
894,  and  note. 
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[152  Massachusetts.  108.] 

Grantee  Who  Assumes  and  Agrees  to  Pay  Two  Mortoaors  made  by 
the  grantor  of  the  lands  granted  undertakes  to  relieve  the  grantor  not 
only  from  personal  liability  for  the  debt,  but  also  from  all  liability 
under  the  mortgages,  and  if  the  grantor  has  such  an  interest  in  the 
property  as  to  be  actually  damnified  by  the  failure  to  remove  the  mort- 
gages, he  may  recover  his  actual  damages,  notwithstanding  he  has  been 
relieved  from  personal  liability  upon  the  debt. 

LiABiLiiT  OF  Grantee  for  not  Discharging  Mortgages.  —If  a  grantee 
agrees  to  pay  two  mortgages  made  by  the  grantor,  and  failing  to  pay 
the  one  which  first  falls  due,  the  property  is  sold  thereunder  and  the 
mortgage  thereby  paid,  the  grantor  is  entitled  at  once  to  maintain  an. 
action  for  the  failure  to  pay  the  mortgage,  though  the  second  mortgage 
ia  not  yet  due,  because  it  was  the  duty  of  the  grantee,  by  paying  off  the^ 
first  mortgage,  to  make  t^e  security  of  the  second  good,  and  thus  Uk- 
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keep  the  grantee  harmless  against  the  covenants  therein  made,  and  th« 
measure  of  damages  may  be  the  amount  of  the  second  mortgage. 
Sbt-off.  —  A  Claim  for  Unliquidated  Damages  for  a  breach  of  contract 
cannot  be  set  off  against  another  claim  of  the  same  character. 

Action  to  recover  for  a  breach  of  the  defendant's  agree- 
ment to  assume  and  pay  two  mortgages  made  by  the  plaintiff, 
and  which  the  defendant  agreed  to  pay  as  part  of  the  con- 
sideration for  the  transfer  to  him  of  the  lands  subject  to  such 
mortgages.  When  the  first  mortgage  became  due,  the  mort- 
gagee demanded  payment,  and  thereafter  sold  the  property 
in  satisfaction  of  the  debt,  leaving  the  second  mortgage  still 
unpaid,  but  not  yet  due.  The  defendant  claimed  as  a  set-off 
damages  resulting  to  him  from  the  plaintiff's  failure  to  pay 
the  mortgage  on  another  tract  of  land  which  the  plaintiff 
.had  agreed  to  pay. 

S.  T.  Field,  for  the  plaintiff. 

8.  Sanders,  pro  ««. 

Knowlton,  J.  By  accepting  his  deed  from  the  plaintiff, 
xhe  defendant  assumed  and  agreed  to  pay  two  mortgages,  of 
which  one  was  then  overdue,  and  the  other  was  payable  by 
installments  to  become  due  in  the  future.  It  was  a  single  but 
divisible  contract,  containing  a  promise,  first,  to  pay  one 
mortgage  immediately,  and  secondly,  to  pay  the  other  when 
it  should  become  due.  In  proceedings  to  recover  damages 
for  a  breach  of  the  contract,  each  part  of  it  should  be  con- 
sidered separately.  It  is  agreed  that  there  has  been  no 
breach  as  to  the  second  mortgage,  and  damages  can  be 
recovered  in  this  action  only  for  neglect  to  assume  and  pay 
the  first  mortgage.  The  plaintiff  claims  damages  of  two 
kinds:  1.  Those  resulting  from  the  defendant's  failure  to 
relieve  him  from  personal  liability  on  the  mortgage  debt; 
and  2.  Those  growing  out  of  the  defendant's  neglect  to  ob- 
tain a  discharge  of  the  first  mortgage,  whereby  the  plaintiff 
has  been  deprived  of  a  benefit  which  should  have  resulted 
to  his  security  for  the  payment  of  the  second  mortgage. 
If  he  can  recover  only  for  the  failure  to  relieve  him  from 
liability  on  the  mortgage  debt,  the  damage  should  be  only 
.nominal;  for  before  the  action  was  brought,  the  mortgage 
was  foreclosed,  and  the  debt  was  paid  from  the  proceeds 
of  the  sale  of  the  mortgaged  property.  If,  on  the  other 
hand,  he  can  recover  on  account  of  the  defendant's  neglect 
to  do  that  which  would  have  worked  a  discharge  of  the  first 
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mortgage,  it  does  not  appear  that  the  assessment  was  erro- 
neous. Our  decision,  therefore,  must  depend  upon  whether 
a  grantee  in  a  deed,  who  assumes  and  agrees  to  pay  a  mort- 
gage on  the  property  conveyed,  undertakes  thereby  to  termi- 
nate the  vital  existence  of  the  mortgage,  or  only  to  cancel  the 
mortgage  debt,  so  far  as  it  is  a  claim  against  individuals, 
without  discharging  the  mortgagee's  lien  upon  the  land. 

One  who  assumes  a  mortgage  in  such  an  agreement  takes 
upon  himself  the  burden  of  the  debt  or  claim  secured  by  the 
mortgage,  and  there  is  no  doubt  that,  as  between  him  and  his 
grantor,  he  becomes  the  principal,  and  the  latter  merely  a 
surety  for  the  payment  of  the  debt.  It  is  said  in  many  cases 
that,  primarily,  the  mortgage  is  a  charge  upon  the  land;  but  it 
would  be  more  accurate  to  say  that  it  is  made  primarily  a 
charge  upon  the  purchase-money  reserved  by  the  grantee  to 
pay  it:  Thayer  v.  Torrey,  37  N.  J.  L.  339.  The  relation  of 
the  parties  and  the  nature  of  the  contract  are  the  same  as  if 
the  entire  consideration  had  been  paid  to  the  grantor,  and  he 
had  then  taken  a  part  of  the  money  sufficient  to  pay  the 
mortgage,  and  had  intrusted  it  to  the  grantee  upon  his 
promise  to  carry  it  to  the  mortgagee  and  pay  it  over  in  satis- 
faction of  the  mortgage.  Performance  of  the  promise  would 
concel  the  mortgage,  and  leave  the  estate  discharged  from 
the  lien.  If,  as  a  part  of  the  contract,  another  portion  of  the 
consideration  had  been  paid  by  giving  a  second  mortgage  on 
the  property,  the  discharge  of  the  first  mortgage  by  payment 
of  the  money  as  agreed  might  be  a  very  important  part  of 
the  arrangement,  without  which  the  second  mortgage  would 
be  valueless. 

In  assuming  the  mortgage,  the  grantee  undertakes  to  re- 
lieve the  mortgagor,  not  only  from  personal  liability  for  the 
debt,  but  also  from  all  liability  under  the  mortgage.  If  the 
mortgagor  were  released  from  the  debt,  while  the  mortgage  was 
allowed  to  remain  a  binding  contract  enforceable  against  the 
land,  he  would  still  be  liable  on  the  covenants  and  agreements 
contained  in  the  mortgage.  The  implied  contract  would 
not  be  performed  so  long  as  the  mortgage  was  outstanding 
as  a  valid  instrument  upon  which  the  mortgagor  could  in 
any  form  be  liable.  None  of  the  cases  which  have  come  to 
our  attention  imply  that  the  payment  to  be  made  by  a 
grantee  in  such  a  case  is  anything  less  than  an  ordinary  pay- 
ment, which  works  a  complete  discharge  of  the  mortgage. 
The  reasoning  upon  which  it  is  held  that  the  damage  to  bfr 
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recovered  for  a  breach  of  such  a  contract  is  the  amount  of 
the  mortgage  debt,  if  no  part  of  it  has  been  paid,  and  the 
authorities  cited  in  support  of  that  doctrine  rest  upon  the 
ground  that  an  absolute  payment  should  be  made.  And 
where  there  is  an  express  agreement-  to  pay,  the  word  "  pay  " 
is  used  in  its  usual  sense:  Braman  v.  Dowse,  12  Cush.  227; 
Furnas  v.  Dtirgin,  119  Mass,  500;  20  Am.  Rep.  341;  Locke  v. 
Horner^  131  Mass.  93;  41  Am.  Rep.  199,  and  cases  cited.  It 
follows  that,  in  an  ordinary  case  of  this  kind,  if  a  grantee 
who  has  assumed  a  mortgage  should  procure  from  the  mort- 
gagee a  discharge  of  the  mortgagor  from  personal  liability 
upon  the  debt,  and  leave  the  mortgage  still  in  force,  he  could 
be  sued  by  his  grantor  for  a  breach  of  his  contract,  and 
nominal  damage  could  be  recovered  if  no  actual  damage  was 
shown.  If  the  grantor  had  such  an  interest  in  the  property 
covered  by  the  mortgage  as  to  be  actually  damnified  by  the 
failure  to  remove  the  mortgage,  he  might  recover  his  actual 
damages  notwithstanding  that  he  had  been  relieved  from  per- 
sonal liability  upon  the  debt. 

In  the  case  at  bar,  the  plaintiff  suffered  no  actual  damage 
by  reason  of  his  liability  upon  the  debt,  for  that  was  paid  by 
a  sale  of  the  mortgaged  premises;  but  under  the  second 
mortgage  he  had  security  on  the  property  for  his  liability 
named  in  that,  and  he  was  interested  in  having  the  first  mort- 
gage satisfied  and  discharged  for  the  -improvement  of  his  se- 
curity. As  a  direct  result  of  the  breach  of  the  contract,  he 
was  deprived  of  that  security.  The  damage  which  he  has 
suffered  is  not  too  remote,  but  must  be  presumed  to  have 
been  contemplated  by  the  parties  when  they  made  their  con- 
tract. 

The  only  remaining  objection  to  his  recovery  of  this  dam- 
age is,  that  it  is  uncertain  whether  he  will  ever  be  required  to 
pay  the  debt  covered  by  the  second  mortgage.  But  there  is 
much  authority  for  holding  that  this  fact  can  make  no  differ- 
ence in  favor  of  one  who  has  failed  to  perform  his  contract. 
The  defendant  should  have  paid  a  sum  of  money  which  would 
have  given  the  plaintiff  perfect  security  for  the  payment  by 
the  defendant  of  the  debt  upon  which  the  plaintiff  is  liable. 
The  plaintiff's  cause  of  action  for  this  breach  has  already 
accrued.  There  can  be  but  one  recovery  upon  it,  and  all  his 
damages  must  be  assessed  now.  He  was  entitled  to  a  secu- 
rity which  would  have  been  perfect  for  the  amount  of  the 
debt.    Through  the  defendant's  fault  he  has  no  security.    His 
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damage  is  the  value  of  the  security  which  he  should  have  had, 
up  to  and  not  exceeding  the  amount  of  the  debt  secured: 
Lethbridge  v.  Mytton,  2  Barn.  &  Adol.  772;  Brown  v.  Howard,  2 
Brod.  <fe  B.  73;  Howell  v.  Young,  5  Barn.  &  C.  259;  Loosemore  v. 
Radford,  9  Mees.  &W.  657;  LathropY.  Atwood,  21  Conn.  117; 
Port  v.  Jackson,  17  Johns.  239;  In  re  Negus,  7  Wend.  499; 
Crofoot  V.  Moore,  4  Vt.  204;  Wilson  v.  Stilwell,  9  Ohio  St.  467; 
75  Am.  Dec.  477;  Stout  v.  Folger,  34  Iowa,  71;  11  Am.  Rep. 
138;  Ham  v.  Hill,  29  Mo.  275;  Locke  v.  Homer,  131  Mass.  93; 
41  Am.  Rep.  199. 

The  principle  involved  is  the  same  as  that  in  Furnas  v. 
Durgin,  119  Mass.  500,  and  other  similar  cases.  In  that  case 
it  was  uncertain  whether  the  plaintiff  would  ever  be  called 
upon  to  pay  any  part  of  the  money  which  he  recovered,  for 
the  note  might  be  paid  by  a  sale  of  the  land  under  the  mort- 
gage. We  are  of  opinion,  therefore,  that  the  plaintiff  was 
rightfully  allowed  to  recover  damages  for  the  loss  of  his  secu- 
rity, caused  by  the  defendant's  neglect  to  perform  his  con- 
tract. 

The  defendant  cannot  maintain  his  declaration  in  set-off. 
The  action  was  brought  to  recover  unliquidated  damages  for 
a  breach  of  contract,  and  the  claim  sought  to  be  set  off  is  of 
the  same  kind,  and  is  not  within  the  statute:  Pub.  Stats.,  c. 
168,  sees.  3-7. 

Judgment  affirmed  •  

Field,  Devkns,  and  William  Allen,  JJ.,  dissented  from  the  foregoing 
opinion.  They  insisted  that  the  opinion  of  the  majority  of  the  court  was 
founded  upon  a  misconception  of  the  nature  of  the  contract  of  the  defend- 
ant;  that  that  contract  was  merely  a  personal  contract  by  the  defendant 
with  the  plaintiff  to  pay  the  mortgage  debts  when  they  should  become  pay- 
able,  so  that  the  plaintiff,  who  had  parted  with  his  interest  in  the  land, 
should  not  be  called  upon  to  pay  them,  but  should  be  discharged  from  per- 
Bonal  liability;  that  though  the  first  mortgage  debt  was  payable  on  demand, 
and  a  right  of  action  accrued  immediately  to  the  plaintiff  when  the  defendant 
refused  to  pay  it,  yet  as  such  debt  had  been  satisfied  before  the  suit  was 
brought,  the  plaintiff  had  no  cause  of  action  on  account  of  the  first  mort- 
gage; that  as  nothing  was  due  on  the  debt  secured  by  the  second  mortgage, 
the  plaintiff  had  not  acquired  any  cause  of  action  on  account  of  the  failure 
to  pay  it;  that  if  the  defendant  should  pay  the  second  mortgage  when  it 
became  due,  he  would  fully  perform  his  promise,  and  it  could  not  yet  be 
known  that  he  would  not  do  so. 

Liability  of  Grantee  Who  Assumes  the  Payment  of  Mortoaoe.  —  This 
question  is  discussed  in  Klapworth  v.  Dressier,  13  N.  J.  Eq.  62;  78  Am. 
Dec.  69,  and  particularly  note  72-90.  See  also  Oifford  v.  Coj-rigan,  117  N.  Y. 
257;  15  Am.  St.  Rep.  508,  and  note.  Where  the  grantee  assumed  a  mort> 
gage,  after  the  mortgagee  has  adopted  the  transaction,  the  grantor  canno# 
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Tclease  the  grantee  from  such  agreement  without  the  consent  of  the  mort- 
gagee: New  York  L.  Ins.  Co.  v.  Aitkin,  125  N.  Y.  660. 

Set-off  —  Unliquidated  Damages.  —  Unliquidated  damages  arising  on 
«  breach  of  contract  cannot  be  made  the  subject  of  a  set-off,  either  in  a 
court  of  law  or  equity:  Smith  v.  Washington  O.  Co.,  31  Md.  12;  100  Am. 
Dec.  49,  and  note.  In  Forbes  v.  Cooper,  88  Ky.  285,  it  is  decided  that  when 
•a  plaintiff  is  a  non-resident,  or  insolvent,  a  demand  for  unliquidated  dam- 
Ages  may  be  set  up  by  way  of  set-off  by  the  defendant. 


Haskell  v.  Starbird. 

[152  Massachusetts,  117.] 

Principal  is  Liable  for  False  and  Fraudulent  Representations  of 
HIS  Agent  in  effecting  a  sale  of  a  tract  of  land,  though  he  did  not 
know  of  nor  authorize  such  representations. 

Principal  and  Agent.  —  One  Who  Employs  Another  to  Make  a  Sale 
becomes  Responsible  for  the  Methods  which  he  adopts  in  so  doing. 

Principal  and  Agent  —  Liability  of  Principal  for  Fraud  of  Agent. — 
There  is  no  distinction  in  the  matter  of  responsibility  for  fraud  between 
an  agent  authorized  to  do  business  generally  and  an  agent  employed  to 
conduct  a  single  transaction,  if,  in  each  case,  he  is  acting  in  the  busi- 
ness for  which  he  was  employed  by  the  principal,  and  had  full  authority 
to  complete  the  transaction. 

Principal  and  Agent.  —  Principal  cannot  Escape  Liability  for  Falsr 
and  Fraudulent  Representations  by  his  agent  to  effect  a  sale  of 
land  by  proving  that  the  principal  told  the  purchaser,  before  the  sale 
was  completed,  that  he  had  never  seen  the  land,  and  knew  nothing  about 
it  except  what  he  had  been  informed. 

J.  N.  Marshall,  M.  L.  HamUet,  and  J.  C,  Burke,  for  the 
defendant. 

C.  Cowley,  for  the  plaintiff. 

Devens,  J.  There  was  evidence  that  the  purchase  of  a  cer- 
tain tract  of  land  in  Canada,  in  which  purchase  the  plaintiff 
alleged  himself  to  have  been  deceived,  was  made  through  one 
Rockwell,  who  acted  as  the  agent  for  the  defendant;  and  that 
the  plaintiff  was  deceived  by  the  representations  made  by 
Rockwell  that  the  land  was  of  the  value  of  twelve  hundred 
dollars,  contained  a  large  amount  of  timber,  and  was  adjacent 
to  a  flourishing  village,  which  representations  were  false. 
There  was  also  evidence  that  Rockwell  made  these  representa- 
tions as  the  agent  of  the  defendant.  Rockwell  also  testified 
that  the  defendant  made  these  representations  to  him,  that 
he  therefore  made  them  to  the  plaintiff,  and  that  before  the 
conve3'^ance  was  made  he  informed  the  defendant  that  he  had 
60  made  them.  While  the  statement  as  to  the  value  of  the 
'and    might  be  treated  as    an   expression  of  opinion,  only 
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those  in  reference  to  the  locality  of  the  land  and  the  amount 
of  timber  on  it  were  statements  of  fact  of  importance  to  any 
one  proposing  to  purchase  it;  nor  does  the  land  appear  to 
have  been  readily  accessible,  so  that  their  accuracy  could 
have  been  tested  by  tlie  plaintiff.  The  defendant  denied 
that  he  ever  made  any  representations  concerning  the  con- 
dition or  location  of  the  land,  and  offered  evidence  that  at  the 
time  the  conveyance  was  made  by  him  he  informed  the  plain- 
tiff that  he  had  never  seen  the  land,  and  knew  nothing  about 
it  except  what  he  had  been  informed. 

The  defendant  requested  the  court  to  instruct  the  jury  as^ 
follows:  "  1.  If  the  jury  shall  find  that  Rockwell  was  the  agent 
of  the  defendant  in  selling  the  land  in  question,  and  that  a» 
such  agent  he  made  the  misrepresentations  relied  on,  and 
that  after  the  same  were  made,  and  at  the  time,  but  before  the 
deed  of  this  land  was  delivered,  the  defendant,  in  answer  to 
inquiry  made  of  him  by  the  plaintiff,  replied  that  he  had 
never  seen  the  land,  and  knew  nothing  about  it  except  what 
had  been  told  him,  and  the  plaintiff,  without  further  inquiry,, 
accepted  the  deed  and  paid  the  consideration  agreed  on,  he  can- 
not recover;  2.  If  the  jury  shall  find  that  Rockwell  was  the 
agent  of  the  defendant  in  selling  the  land  in  question,  the 
plaintiff  cannot  recover,  unless  it  is  proved  that  the  defend- 
ant was  privy  to  or  adopted  the  misrepresentations  relied  on."^ 

The  court  declined  togive  these  instructions,  and  instructed 
the  jury:  "If  the  defendant  employed  and  authorized  Rock- 
well to  sell  the  land,  and  in  pursuance  of  that  authority 
Rockwell  sold  the  land  and  did  induce  the  plaintiff  to  buy^ 
and  made  false  and  fraudulent  representations  about  the  land, 
upon  which  the  plaintiff  relied  and  which  induced  him  to- 
purchase,  I  shall  instruct  you  that  the  defendant  would  be 
responsible  for  that  fraud,  notwithstanding  there  were  no- 
instructions  given  to  Rockwell  by  the  defendant  which  au- 
thorized him  to  make  fraudulent  representations,  and  not- 
withstanding the  defendant  did  not  know  that  he  practiced 
those  fraudulent  representations.  Employing  him  as  agent, 
or  as  his  agent  to  do  that  thing,  he  became  responsible  for 
the  methods  which  his  agent  adopted  in  doing  that  thing. 
....  If  the  representations  were  false  in  fact,  and  Rockwell 
had  no  knowledge  personally  of  the  truth  of  these  represen- 
tations, but  derived  his  information  from  others  upon  those 
facts,  he,  or  the  person  for  whom  he  was  acting  as  the  agent 
in  the  same,  would  be  liable  to  an  action  for  deceit." 
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The  first  instruction  requested  and  refused  should  not  have 
been  given.  It  was  an  instruction  on  only  a  part  of  the  evi- 
dence, and  omitted  entirely  any  consideration  of  the  important 
testimony  of  Rockwell  that  he  made  the  false  representation* 
acting  as  the  defendant's  agent,  and  upon  his  express  author- 
ity, and  also  that  the  fact  that  they  had  been  made  was  com- 
municated to  the  defendant  before  the  transaction  was  closed 
by  the  payment  of  the  purchase-money  and  the  making  of 
the  conveyance.  Even  if  the  testimony  of  Rockwell  was  de- 
nied by  the  defendant,  and  controverted  by  other  evidence, 
the  instruction  asked,  if  given,  would  have  led  the  jury  to  in- 
fer that  it  was  unimportant  for  them  to  consider  this  evidence, 
and  that  the  mere  fact  that  the  defendant  made  the  remarks 
testified  to  by  him  at  the  time  of  passing  the  deed  would  pre- 
vent the  plaintiff  from  recovering,  while  it  might  be  also  that 
the  plaintiff,  in  completing  the  transaction,  depended  upon 
the  false  and  fraudulent  representations  of  the  defendant'* 
agent  made  at  the  defendant's  own  instance. 

The  contention  of  the  defendant  is,  that  the  plaintiff  hav- 
ing been  put  upon  his  guard  by  this  conversation,  he  wa» 
affected  by  all  the  knowledge  which  he  might  have  obtained 
if  he  had  inquired  further  and  elsewhere.  But  the  defendant 
did  not,  in  the  conversation,  in  any  way  repudiate  the  repre- 
sentations of  Rockwell,  assuming  them  to  have  been  made,, 
or  put  the  ptaintiff  on  inquiry  as  to  the  correctness  of  them. 
On  the  contrary,  the  natural  inference  would  be,  that  the 
defendant  adopted  them,  although  he  disclaimed  personal 
knowledge.  If  it  is  true  that  these  statements  of  Rockwell 
had  been  falsely  and  fraudulently  made,  and  especially  if 
made  on  the  authority  of  the  defendant  himself,  and  if  they 
had  induced  the  plaintiff  to  make  the  purchase,  the  defend- 
ant cannot  extricate  himself  from  responsibility  therefor  by 
such  a  disclaimer. 

The  instructions  of  the  court  upon  the  second  request  for  a 
ruling  —  which  was,  in  substance,  that,  even  if  Rockwell  was 
the  agent  of  the  defendant  to  sell,  the  plaintiff  could  not  re- 
cover unless  it  was  proved  that  the  defendant  was  privy  to  or 
adopted  the  misrepresentations  relied  on  —  made  the  defend- 
ant responsible  for  the  false  and  fraudulent  representations  as- 
to  the  land  made  by  Rockwell,  if  Rockwell  was  employed  by 
the  defendant  to  sell  the  land  as  his  agent,  notwithstanding 
Rockwell  was  not  authorized  to  make  them,  and  notwithstand- 
ing the  defendant  did  not  know  that  he  had  made  them  until 
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after  the  conveyance.  They  held  that  the  defendant,  by  em- 
ploying Rockwell  as  his  agent  to  make  the  sale,  became  re- 
sponsible for  the  methods  which  he  adopted  in  so  doing.  The 
defendant  contends  that  Rockwell  was  a  special  agent  only, 
and  that,  as  his  authority  extended  only  to  the  sale  of  this 
single  tract  of  land,  the  defendant  is  not  responsible  for  any 
representations  Rockwell  might  have  made  which  he  did  not 
authorize. 

The  cases  in  which  a  distinction  has  been  made  in  the  re- 
sponsibility of  a  principal  for  the  acts  of  general  and  of  special 
agents  are  those  where  the  special  agent  did  not  have,  and 
was  not  held  out  as  having,  full  authority  to  do  that  which 
he  undertook  to  do,  and  where  one  dealing  with  him  was  in- 
formed, or  should  have  informed  himself,  of  the  limitations 
of  his  authority.  There  is  no  distinction  in  the  matter  of  re- 
sponsibility for  the  fraud  of  an  agent  authorized  to  do  busi- 
ness generally,  and  of  an  agent  employed  to  conduct  a  single 
transaction,  if,  in  either  case,  he  is  acting  in  the  business  for 
Avhich  he  was  employed  by  the  principal,  and  had  full  au- 
thority to  complete  the  transaction.  While  the  principal  may 
not  have  authorized  the  particular  act,  he  has  put  the  agent 
in  his  place  to  make  the  sale,  and  must  be  responsible  for  the 
manner  in  which  he  has  conducted  himself  in  doing  the  busi- 
ness which  the  principal  intrusted  to  him:  Benjamin  on  Sales, 
3d  Am.  ed.,  sec.  465.  The  rule  that  a  principal  is  liable  civilly 
for  the  neglect,  fraud,  deceit,  or  other  wrongful  act  of  his  agent, 
Although  the  principal  did  not  in  fact  authorize  the  practice 
■of  such  acts,  is  quoted  with  approbation  by  Chief  Justice 
Shaw  in  Locke  v.  Stearns,  1  Met.  560;  35  Am.  Dec.  382.  That 
a  principal  is  liable  for  the  false  representations  of  his  agent, 
although  personally  innocent  of  the  fraud,  is  said  by  Mr. 
Justice  Hoar,  in  White  v.  Sawyer,  16  Gray,  586,  589,  to  be 
settled  by  the  clear  weight  of  authority. 

In  the  case  at  bar,  if  the  false  representations  were  made 
by  Rockwell,  they  were  made  by  him  while  acting  within  the 
scope  of  his  authority,  in  making  a  sale  of  land  which  the  de- 
fendant employed  him  to  sell,  and  the  instruction  properly 
held  the  defendant  answerable  for  the  damage  occasioned 
thereby:  Lothrop  v.  Adams,  133  Mass.  471;  43  Am.  Rep.  528. 
The  defendant  urges  that  even  if  in  an  action  of  contract 
the  false  representations  of  Rockwell  as  his  agent  miglit  ren- 
>der  the  defendant  responsible  as  the  principal,  he  cannot  thus 
be  made  responsible  in  an  action  of  tort  for  deceit,  and  that 
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in  such  action  the  misrepresentation  must  be  proved  to  have 
been  that  of  the  principal.  It  is  sufficient  to  say  that  no  such 
point  was  presented  at  the  trial,  nor  do  we  consider  that  any^ 
such  distinction  exists. 

If  the  instruction  "if  the  representations  were  false  in 
fact,"  etc.,  is  to  be  treated  as  an  abstract  proposition,  in- 
tended to  cover  the  whole  case,  and  fully  to  state  under  what 
circumstances  the  defendant  would  be  responsible,  it  would 
be  obviously  erroneous.  It  does  not  require  that  the  repre- 
sentations should  be  fraudulent  as  well  as  false,  and  it  does 
not  contain  the  additional  and  necessary. element  that  the 
plaintiff  should  have  been  misled  and  deceived  by  them.  It 
is  not,  however,  to  be  thus  treated,  but  must  be  considered  in 
its  connection  with  the  part  of  the  case  and  the  subject  upon 
which  instructions  had  been  asked.  Both  sides  had  tried  the 
case  upon  the  assumption  that  Rockwell  had  made  state- 
ments that  were  false,  and  that  were  also  fraudulent,  either 
as  regarded  himself  or  the  defendant.  Rockwell  had  testi- 
fied, on  behalf  of  the  plaintiff,  that  he  had  made  these  repre- 
sentations upon  the  authority  of  the  defendant,  and  upon 
information  derived  from  him,  which  statement  had  been  de- 
nied by  the  defendant.  The  instructions  asked  related  solely 
to  the  question  of  agency,  and  do  not  themselves  use  the  word^ 
"false"  or  "fraudulent,"  but  only  the  word  "misrepresenta- 
tions." The  instruction  given  in  response  to  the  request  was, 
that  the  defendant  would  be  liable  for  false  and  fraudulent 
representations  made  by  Rockwell,  if  he  employed  him  to  sell 
the  land,  and  if  the  latter  made  them  under  the  defendant's 
authority  in  selling  it.  The  correctness  of  the  instructions  on 
this  point  we  have  already  considered.  When,  therefore,  the 
presiding  judge  dealt  with  the  liability  of  the  defendant  for 
representations  made  by  Rockwell  on  the  information  of 
others,  —  the  only  information  of  Rockwell,  so  far  as  the  case 
shows,  being  derived  from  the  defendant, — he  was  dealing 
with  false  and  fraudulent  representations,  by  which  the  plain- 
tiff was  deceived,  although  in  such  case  the  falsity  and  fraud 
would  be  those  of  the  defendant,  acting  through  Rockwell  as 
his  instrument.  The  part  of  the  case  to  which  this  instruc- 
tion as  well  as  the  former  ones  relate  assumes  that  the  rep- 
resentations were  of  such  a  character  that  the  defendant  was 
liable  therefor,  if  he  was  liable  for  the  misrepresentations  of 
Rockwell.  Whether  those  representations  themselves,  in  the 
terms  in  which  they  were  made,  were  sufficient  to  make  the' 


814  Mayo  v.  India  Mutual  Insurance  Co.       [Mas^. 

defendant  liable  belonged  to  another  part  of  the  case,  not 
then  under  discussion,  and  to  facts  as  to  which  appropriate 
instructions  were  given. 

It  is  not  a  fair  interpretation  of  the  last  instruction  to  hold, 
as  the  defendant  contends,  that  it  would  allow  the  plaintiff 
to  recover  if  there  had  been  a  representation  erroneous  in  fact, 
and  yet  not  knowingly  so  made,  either  by  Rockwell,  or  by  the 
defendant  acting  through  Rockwell,  nor  do  we  think  it  could 
have  been  so  understood. 

Exceptions  overruled.        

AoENCT  —  Liability  of  Principal  fob  Frauds  of  Aobnt.  —  A  principal 
is  responsible  for  the  frauds  and  misrepresentations  of  his  agent  within  the 
scope  of  his  authority:  Busch  v.  Wilcox,  82  Mich.  336;  21  Am.  St.  Rep.  563; 
Du  Souchet  v.  Butcher,  113  Ind.  249;  Nichols  v.  Wadsvoorth,  40  Minn.  547. 
This  rule  has  been  applied  to  frauds  committed  by  agents  in  sales  of  realty: 
Griswold  V.  Oehhie,  126  Pa.  St.  353;  12  Am.  St.  Rep.  878,  and  note. 

In  Daviea  v.  Lyon,  36  Minn.  427,  however,  where  one  who  had  been  con- 
stituted a  special  agent  for  the  sole  purpose  of  selling  lot  5  fraudulently 
showed  the  purchaser  lot  7,  representing  that  it  was  lot  5,  and  the  purchaser, 
relying  upon  such  representation,  purchased  lot  5,  and  received  a  deed  there- 
for, supposing  that  she  had  a  deed  to  the  lot  pointed  out  to  her  by  the  agent, 
it  was  decided  that  the  purchaser  could  not  recover  of  the  owner  the  difference 
in  value  between  the  two  lots  as  damages  for  the  agent's  frauds,  it  not  hav- 
ing been  shown  that  the  principal  ever  knew  of,  authorized,  or  ratified  the 
fraud. 
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[152  Masbachdsetts,  172.] 

ARiNS  Insurance. — Insurance  against  "Total  Loss  only"  Covebs 
Constructive  Total  Loss. 

ARiNE  Insurance. — Insurance  "Free  of  Partial  Loss"  Co  vers 
Constructive  Total  Loss  exceeding  one  half  the  insured  value, 
though  the  property  insured  arrived  in  port  tn  specie  without  consider- 
able diminution  in  quantity. 

ARINE  Insurance.  —  What  is  Known  as  the  Memorandum  Clause  in 
Policies  of  Marine  Insurance,  whereby  the  insurer  is  exempted  from 
any  partial  loss  of  goods  that  are  esteemed  perishable  in  their  nature,  is 
intended  to  apply  only  when  goods  are  perishable,  and  there  is  difficulty 
in  proving  whether  the  loss  occurred  from  the  inherent  quality  of  the 
article  or  from  the  peril  insured  against. 

Action  to  recover  upon  a  policy  insuring  against  peril  of 
the  seas,  for  the  sura  of  three  thousand  one  hundred  dollars, 
certain  "  fertilizers  on  board  schooner  Luta  Price,  at  and  from 
Boston  to  St.  Andrews,  New  Brunswick,  free  of  partial  loss." 
The  policy  contained  a  proviso  that  the  insurer  should  not  be 
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liable  "  for  any  partial  loss  on  salt,  grain,  peas,  beans,  fish, 
fruit,  whether  preserved  or  otherwise,  hides,  hops,  vegetables, 
or  other  goods  that  are  esteemed  perishable  in  their  nature, 
or  of  the  freight  thereon,  unless  it  amount  to  seven  per  cent 
on  the  whole  aggregate  value  of  such  articles,  and  happen 
by  stranding."  The  vessel  went  ashore  on  a  ledge  of  rocks, 
but  came  off  the  ledge  early  the  next  morning,  and  sank  in 
«ight  or  nine  fathoms  of  water,  with  the  cargo  on  board. 
Twelve  days  afterwards  the  vessel  was  raised  and  beached 
near  the  place  of  stranding,  the  cargo  being  much  depreciated 
in  value,  though  little  diminished  in  quantity.  It  was  trans- 
ferred to  a  lighter  and  landed  at  St.  Andrews,  at  a  cost  of 
$1,881.03.  The  plaintiffs  declined,  after  notice,  to  remove  the 
fertilizer  or  pa}'  the  duty  thereon,  claiming  that  they  were 
entitled  to  recover  from  the  insurer  the  full  anwunt  of  the 
policy.  The  cargo  was  thereupon  taken  possession  of  by  the 
customs  authorities,  and  sold  for  non-payment  of  duties,  for 
the  sura  of  $1,045.91.  After  deducting  the  expenses  of  trans- 
portion  and  of  sale  and  the  amount  of  the  duties,  there  was 
left  $511.78  as  the  net  proceeds  of  the  sale.  The  jury  found 
for  the  plaintiffs  on  the  issue  of  abandonment,  and  the  judge 
thereupon  ordered  a  verdict  for  the  plaintiffs  for  the  amount 
of  the  policy,  with  interest,  and  reported  the  case  by  a  final 
decision  of  this  court. 

E.  P.  Carver,  for  the  plaintiffs. 

F.  Dodge,  for  the  defendant. 

W.  Allen,  J.  The  cargo,  consisting  entirely  of  fertilizer, 
arrived  at  the  port  of  discharge  in  specie,  almost  undimin- 
ished in  quantity,  and  of  substantial  though  greatly  dimin- 
ished value.  If  the  risk  continued  to  that  time,  there  was 
not  a  total  loss:  Forbes  v.  Manufacturers^  Ins.  Co.,  1  Gray,  371. 
The  plaintiffs'  contention  is,  that  the  risk  had  been  terminated 
by  a  constructive  total  loss  and  abandonment.  It  was  agreed 
that  there  had  been  a  loss  from  the  perils  insured  against  of 
over  fifty  per  cent  of  the  value  of  the  cargo,  and  the  jury 
found  that  the  cargo  had  been  abandoned  by  the  plaintiffs  to 
the  underwriters  on  account  of  the  loss.  It  is  not  denied  that 
these  facts  would  show  a  total  loss  under  a  general  insurance, 
but  it  is  claimed  that  the  insertion  in  the  policy,  in  the  case 
at  bar,  of  the  words  "  free  of  partial  loss  "  changes  the  char- 
acter of  a  total  loss  under  the  policy,  so  that  there  can  be  no 
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recovery  for  a  constructive  total  loss,  but  only  for  the  actual 
total  destruction  of  the  thing  insured. 

It  was  decided  in  Heebner  v.  Eagle  Ins.  Co.,  10  Gray,  131, 
69  Am.  Dec.  308,  that  an  insurance  upon  a  ship  against 
"  total  loss  only  "  covered  a  constructive  total  loss.  The  sanofr 
decision  was  made  in  regard  to  an  insurance  against  total 
loss  only  on  a  vessel  and  outfits  in  Greene  v.  Pacific  Mut.  Ins. 
Co.,  9  Allen,  217.  In  Burnham  v.  Boston  Marine  Ins.  Co.,  139 
Mass.  399,  it  was  held  that  there  was  a  constructive  total  loss 
of  *'  advances"  insured  free  from  average  by  the  constructive 
total  loss  of  the  catch  of  a  fishing  vessel.  Kettell  v.  Alliance^ 
Ins.  Co.,  10  Gray,  144,  is  very  much  like  the  case  at  bar. 
There  part  of  a  cargo  consisting  of  tin  plates  was  insured, 
"partial  loss  excepted."  Chief  Justice  Shaw  says:  "We 
can  have  no  doubt  that  by  the  true  construction  of  this  clause 
the  insurers  were  not  to  be  liable  for  loss  on  tin  plates,  unless 
such  loss,  estimated  according  to  the  rules  and  usages  of  Bos- 
ton, should  amount  to  a  total  loss What,  then,  is  the 

extent  of  this  exception?  The  natural  construction  is,  that 
it  leaves  the  insurer  liable  for  all  total  losses;  but  it  makes- 
no  distinction  between  absolute  and  constructive  total  losses; 
and  in  case  of  a  constructive  total  loss,  which  gives  the  as- 
Bured  a  right  to  abandon,  and  he  exercises  the  right,  it  be- 
comes a  legal  total  loss,  as  if  absolute  in  its  nature.  The 
clause  in  the  contract  gives  no  intimation  that  it  is  any  par- 
ticular kind  of  total  loss,  whether  absolute  or  technical;  it 
simply  excludes  all  kind  of  liability  for  a  partial  loss.  By 
the  natural  construction  of  these  provisions,  it  would  eeeni. 
that  if  the  goods  insured  were  placed  by  one  of  the  perils  in- 
sured against  in  that  situation  in  which  the  assured  has  a 
right  to  abandon,  and  he  does  abandon,  he  has  sustained  a^ 
total  loss,  not  within  the  exception."  This  case  is  cited  in 
Pierce  v.  Columbian  Ins.  Co.,  14  Allen,  320,  where  Mr.  Justice 
Gray  says:  "  And  by  the  American  law,  if  goods  other  than 
memorandum  articles  are  injured  by  perils  of  the  sea  to  more 
than  half  their  value,  it  is  a  constructive  total  loss,  and  au- 
thorizes an  immediate  abandonment  and  recovery  against  the 
insurers." 

It  is  argued  that  the  fertilizer  insured  should  be  treated  &» 
if  included  in  the  common  memorandum  clause,  and  that 
memorandum  articles  are  not  subject  to  constructive  total 
loss  and  abandonment.  We  cannot  admit  either  proposition* 
The  distinction  between  tin  plates  and  memorandum  articlea- 
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was  considered  in  Kettell  v.  Alliance  Ins.  Co.,  10  Gray,  144. 
The  common  memorandum  clause,  by  which  certain  enu- 
merated and  described  goods  are  made  free  from  average 
unless  general,  or  the  ship  be  stranded,  has  been  in  use 
for  nearly  150  years,  and  is  intended  to  apply  to  goods 
of  a  perishable  nature,  and  to  meet  the  difficulty  of  prov- 
ing whether  a  loss  accrued  from  the  inherent  quality  of 
the  article,  or  from  a  peril  insured  against.  It  is  printed 
into  the  policy  in  suit,  in  these  words:  "Nor  for  any  partial 
loss  on  salt,  grain,  peas,  beans,  fish,  fruit,  whether  preserved 
or  otherwise,  hides,  hops,  vegetables,  or  other  goods  that  are 
esteemed  perishable  in  their  own  nature,  or  on  the  freight 
thereon,  unless  it  amounts  to  seven  per  cent  on  the  whole  ag- 
gregate value  of  such  articles,  and  happen  by  stranding."  As 
Kettell  V.  Alliance  Ins.  Co.,  10  Gray,  144,  is  directly  in  point, 
there  is  no  occasion  for  considering  whether  a  diflferent  rule 
will  be  applied  to  articles  of  a  perishable  nature  included  in 
the  common  memorandum  clause,  and  whether  such  articles 
are  liable  to  constructive  total  loss  and  abandonment.  In 
England  there  seems  to  be  no  diff'erence  between  memoran- 
dum articles  and  other  goods  in  that  respect:  Roux  V.  Salva' 
dor,  3  Bing.  N.  C.  266;  Rosetto  v.  Gurney,  11  Com.  B.  176; 
Anderson  v.  Royal  Exchange  Assurance  Co.,  7  East,  38;  Davy 
V.  Milford,  15  East,  559;  Adams  v.  Mackenzie,  13  Com.  B., 
N.  S..  442;  De  Mattos  v.  Saunders,  L.  R.  7  Com.  P.  570. 

Wliether  in  this  commonwealth  there  can  be  no  total  loss 
of  a  memorandum  article,  if  any  part  of  it  arrives- at  the  port 
of  discharge  in  specie,  or  whether  a  special  rule  will  apply  to 
such  articles,  and  there  may  be  a  constructive  total  loss  and 
abandonment  of  them,  if,  as  may  have  been  the  fact  in  the 
case  at  bar,  the  damage  is  such  that  the  expense  of  landing 
and  restoring  the  goods  will  equal  or  exceed  their  actual 
value,  or  whether  the  general  rule  in  regard  to  other  cargo 
will  apply,  and  damage  to  the  amount  of  one  half  of  the  in- 
sured value,  with  abandonment,  will  constitute  a  total  loss,  we 
express  no  opinion:  See  Marcardier  v.  Chesapeake  Ins.  Co., 
8  Cranch,  39;  Morean  v.  United  States  Ins.  Co.,  1  Wheat.  219; 
Wallerstein  v.  Columbian  Ins.  Co.,  44  N.  Y.  204;  4  Am.  Rep. 
664;  Poole  v.  Protection  Ins.  Co.,  14  Conn.  47. 

Judgment  on  the  verdict. 


Marine  Insuranck  —  Total  and  Partial  Loss.  —  An  injury  to  more 
than  half  the  value  of  the  vessel  when  repaired  will  constitute  a  technical 
total  loss:   Dikey  v.  American  Ina.  Co.,  3  Wend.  658;  20  Am.  Dec.  763; 
Am.  Si.  Ekp.,  You  XXUL  -  63 
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On-ock  r.  ComtnontoeaUh  Ins.  Co.,  21  Pick.  456;  32  Am.  Dec.  271,  and  not* 
279,  280.  An  insurer  of  a  ship  under  a  policy  against  "total  loss  only,'* 
even  if  a  time  policy,  may  recover  for  a  constructive  total  loss:  Heebner  r. 
Eagle  Itu.  Co.,  10  Gray,  131;  69  Am.  Dec.  308,  and  note.  Compare  Waller- 
tUin  V.  Columbian  Ins.  Co.,  44  N.  Y.  204;  4  Am.  Rep.  664. 

Makinb  Insurancb  —  Total  and  Partial  Los.s,  im  Respect  to  Mkmo- 
KANDUM  Articles.  —  Where  articles  are  included  in  a  memorandum  as 
perishable,  they  must  be  completely  destroyed  before  the  insured  can  re- 
cover as  for  a  total  loss:  Maggrarth  T.  Church,  1  Caines,  196;  2  Am.  Dec 
173,  and  note  179, 180. 


Carlton  v.  Blakb. 

[152  Massachusetts,  176.] 
Party-walls.  —  If  one  who  has  built  two  houses  having'a  common  wall 
between  them  afterwards  conveys  them  to  diflFerent  persons  by  convey- 
ances in  which  each  parcel  is  described  as  terminating  at  a  line  which 
is  in  fact  in  the  center  of  the  wall,  though  the  wall  is  not  mentioned, 
such  conveyances  put  upon  each  wall  the  burden  and  the  privilege  of  a 
party-wall. 

5.  W.  Harmon,  for  the  plaintiffl 

6.  A.  Blaney,  for  the  defendant. 

W.  Allen,  J.  When  the  houses  were  built,  the  legal  title 
to  the  land  was  in  the  city  of  Boston.  They  were  built  as 
houses  in  a  block,  by  one  Sperry,  who  held  contracts  from 
the  city  of  Boston  to  convey  them  to  him,  or  to  his  appointee 
or  appointees.  After  the  houses  were  built,  they  were  con- 
veyed to  different  owners  by  the  city  of  Boston,  at  the  re- 
quest of  Sperry.  The  descriptions  in  the  deeds  were  the 
same  as  in  the  contracts  respectively.  One  provision  in  each 
was,  that  the  building  erected  on  the  lot  should  be  of  the 
width  of  the  front  of  the  lot,  and  should  cover  the  whole  front 
of  the  lot,  and  in  the  deed  it  was  recited  that  the  building 
already  erected  thereon  conformed  to  the  conditions.  There 
is  nothing  in  the  contract  or  deed  in  relation  to  party  or 
division  walls. 

When  Sperry  built  the  houses,  he  did  not  build  a  separate 
wall  for  each  house  on  the  line  between  the  lots,  but  one  wall 
for  both  houses,  one  half  of  which  was  upon  each  lot,  and 
this  was  a  party-wall.  When  he,  by  the  city  of  Boston,  con- 
veyed each  house,  he  conveyed  it  by  a  description  of  the  lot 
passing  through  the  center  of  the  party-wall,  and  by  neces- 
sary implication  he  conveyed  the  party-wall.  The  sever- 
ance of  the  ownership  of  the  two  houses,  of  each  of  which 
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the  wall  formed  a  part,  put  upon  each  the  burden  and  the 
privilege  of  a  party-wall.  There  is  an  implied  grant  of  a 
party-wall  in  the  house  conveyed  when  the  line  is  run  by 
courses  and  distances  through  the  middle  of  the  wall  of  both 
houses,  as  well  as  when  it  is  described  as  running  through 
the  middle  of  such  wall.  It  is  the  actual  existence  of  the 
wall  as  a  part  of  both  houses,  and  not  the  reference  to  it  as  a 
monument,  from  which  the  grant  and  reservation  are  implied. 
As  regards  the  wall,  it  is  immaterial  whether  the  buildings 
are  conveyed  under  the  description  of  the  lots  or  by  designa- 
tion as  buildings. 

The  case  cannot  be  distinguished  from  Everett  v.  Edwards^ 
149  Mass.  588;  14  Am.  St.  Rep.  462;  Richards  v.  Rose,  9  Ex. 
218;  and  Rogers  v.  Sinsheimer,  50  N.  Y.  646. 

The  wall  being  a  party-wall,  the  defendant  had  a  right  to 
build  it  up  as  he  did:  Everett  v.  Edwards,  149  Mass.  588;  14 
Am.  St.  Rep.  462. 

Decree  affirmed.  

Party-wall  —  Definition.  —  Party-wall  ordinarily  means  a  diriding 
wall  between  two  houses,  to  be  used  equally  for  all  the  purposes  of  an 
exterior  wall  by  the  parties:  Harber  v.  Evans,  101  Mo.  661;  20  Am.  St. 
Rep.  646,  aud  note;  Graves  v.  Smilh,  87  Ala.  450;  13  Am.  St.  Rep.  60,  and 
note.  A  wall  between  two  buildings  of  adjoining  owners,  used  as  a  com- 
mon wall  for  twenty  years,  becomes  a  party-wall,  whether  equally  upon  the 
lot  of  each  or  wholly  upon  the  lot  of  one  owner:  Me  Vey  v.  DurJdn,  136  Pa. 
SC  418. 


Meagher  v.  Hayes. 

[152  Massachdsbtts,  228.] 
MoRTOiOB.  —  If  A  Building  is  Put  upon  Mortgaged  Land  bt  thb 
Consent  of  the  Mortgagor,  and  without  the  consent  of  the  mort- 
gagee, it  becomes  a  part  of  the  realty  and  is  covered  by  the  mortgage, 
and  this  result  cannot  be  averted  by  any  agreement  to  which  the 
mortgagee  is  not  a  party.  One  who  purchases  the  property  at  a  sale 
under  the  mortgage  acquires  title  to  the  building,  though  notified  at 
the  sale  of  the  claims  of  another  thereto. 

Bill  in  equity  to  enjoin  the  removal  of  a  building  which 
was  situated  upon  lands  mortgaged  by  Bryan  U  Fitzgerald. 
The  building  was,  by  its  owner,  Hayes,  moved  on  this  land 
under  an  agreement  with  Bryan  that  it  should  remain  per- 
sonal property,  and  be  removable.  Hayes  sold  the  building 
to  Russell,  with  whom  Bryan  also  agreed  that  the  building 
should  continue  to  be  personal  property;  and  thereafter  Rus- 
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sell  sold  the  building  to  James  Commons.  The  mortgage 
was  foreclosed  under  a  power  contained  therein,  and  sold  to 
the  plaintiff,  Meagher,  who  was  notified,  at  the  time  of  sale» 
of  Russell's  claim  of  ownership  to  the  building.  The  judge^ 
ruled  that  the  plaintiff  was  entitled  to  recover. 

H.  Kingman,  for  the  defendant  Commons. 

J.  A.  Maxwell  and  J.  P.  Barlow,  for  the  plaintiff. 

W.  Allen,  J.  The  building  put  upon  the  land  by  the  con- 
sent of  the  mortgagor,  and  without  the  consent  of  the  mortga- 
gee, was  clearly,  as  regards  him  and  the  mortgagee,  a  part  of 
the  realty,  and  covered  by  the  mortgage:  Butler  v.  Page,  7 
Met.  40;  39  Am.  Dec.  757;  Cole  v.  Stewart,  11  Cush.  181; 
Guernsey  v.  Wilson,  134  Mass.  482.  The  foreclosure  of  the- 
mortgage  was  by  sale,  and  the  right  of  the  mortgagee  to  sell 
the  building  as  part  of  the  mortgaged  property  could  not  be- 
affected  by  agreements  in  regard  to  it  to  which  he  was  not  a 
party,  nor  by  notice  of  the  claims  of  the  defendants  given  to- 
one  who  buys  the  house  at  the  sale:  Clary  v.  Owen,  15  Gray, 
522;  Hunt  v.  Bay  State  Iron  Co.,  97  Mass.  279;  Southbridge 
Savings  Bank  v.  Exeter  Machine  Works,  127  Mass.  542. 

Decree  affirmed.  

Fixtures  —  What  abk,  on  Mortgaged  Property.  — Whatever  is  placed 
on  realty  subject  to  a  mortgage,  by  a  mortgagor  or  those  claiming  under 
him,  becomes  a  part  of  the  realty,  and  is  therefore  subject  to  the  mortgage: 
Hopewell  Mills  v.  Taunton  etc.  Bank,  150  Mass.  519;  15  Am.  St.  Rep.  235, 
and  note.  Fixtures  attached  to  the  realty  after  the  execution  of  a  mort- 
gage may  properly  be  sold  by  the  mortgage  creditor:  DtUro  v.  Kennedy,  9 
Mont.  101.  Contra,  see  Campbell  v.  Boddy,  44  N.  J.  Eq.  244;  6  Am.  SW 
Rep.  889,  and  note;  Carpenter  v.  Allen,  150  Mass.  281. 


Commonwealth  v.  Manchester. 

[152  Massachcsbtts,  230.] 

FisHKRiES.  —  Each  Nation  has  the  Right  to  Control  Fisheries  on  th© 
open  sea  within  a  marine  league  from  the  coast,  and  within  bays  wholly 
within  its  territory  the  headlands  of  which  are  not  more  than  two 
marine  leagues  apart. 

Jurisdiction  —  Internattonal  Law  —  Fisheries.  —  As  between  nations, 
the  minimum  limit  of  the  territorial  jurisdiction  of  each  over  tide-water* 
ia  a  marine  league  from  its  coast,  and  all  bays  wholly  within  its  territory 
not  exceeding  two  marine  leagues  in  width  at  the  mouth  are  within  this 
limit,  and  each  nation  has  a  right  to  control  fisheries  within  this  limit, 
whether  the  fish  be  migratory,  free-swimming  fish,  or  free-moving,  lik*' 
lobsters,  or  fish  attached  to  or  imbedded  in  tho  soil. 
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JuEiSDicrrioiT  of  States  over  Fisheries  in  Seas  and  Bays  Adjacent  to 
THEIR  Coasts  or  within  their  Territory  extends  to  the  same  dis- 
tance as  the  jurisdiction  of  the  nation  over  such  seas  and  bays.  Hence 
each  state  may  regulate  the  fisheries  within  such  limits,  subject  only  to 
such  powers  as  Congress  may  exercise  in  the  regulation  of  commerce^ 
foreign  or  domestic. 

-Jurisdiction  —  Fisheries.  —  The  Regulation  of  Fisheries  wrrHiN  thb 
Territorial  Limits  of  a  State  is  not  a  regulation  of  commerce,  and 
the  control  of  such  fisheries  is  not  included  in  the  grant  to  Congress  of 
the  power  to  regulate  commerce. 

tTiDB-WATERS  AND  FISHERIES.  —  Each  state  owns  the  beds  of  all  tide- 
waters within  its  jurisdiction,  unless  they  have  been  granted  away.  la 
like  manner  the  states  own  the  tide-waters  themselves  and  the  fish  in 
them,  so  far  as  they  are  capable  of  ownership  while  running.  Each 
state  has  the  right  to  appropriate  the  tide-waters  and  their  beds  to  be 
used  by  its  people  as  a  common  for  taking  and  cultivating  fish,  so  far  as 
it  may  be  done  without  obstructing  navigation. 

•JiTBiSDiarioN  OF  Admiralty  and  of  State  Courts.  —  The  grant  of 
judicial  power  to  the  United  States,  in  cases  of  admiralty  and  marine 
jurisdiction,  does  not  affect  the  jurisdiction  nor  the  legislative  power  of 
the  states  over  so  much  of  their  territory  as  lies  within  the  limits  of  the 
state,  though  it  may  be  a  part  of  a  sea  or  bay.  Therefore,  the  legisla- 
ture may  provide  regulations  respecting  fisheries  within  the  state,  and 
Authorize  its  courts  to  try  and  punish  persons  who  violate  such  regula- 
tions, provided  such  fisheries  are  within  a  marine  league  of  the  coast 
or  are  within  a  bay  the  mouth  of  which  is  not  more  than  two  leagues  ia 
width.   ■ 

Defendant  was  convicted  on  the  charge  of  drawing,  setting, 
€tretching,  and  using  a  purse-seine  for  the  taking  of  fish  in  the 
waters  of  Buzzard's  Bay,  within  the  jurisdiction  of  the  com- 
monwealth. The  evidence  in  support  of  the  conviction  tended 
to  show  that  the  defendant  and  other  citizens  of  Rhode  Island 
constituted  the  officers  and  crew  of  the  fishing  steamer  A. 
T.  Serrell,  and  that  the  place  where  they  were  apprehended 
and  where  they  were  engaged  in  violating  the  statute  was 
about  a  mile  and  a  quarter  from  a  point  on  the  shore  midway 
from  the  north  line  of  Falmouth  to  the  south  line  thereof, 
and  within  Buzzard's  Bay.  The  distance  between  the  head- 
lands at  the  mouth  of  Buzzard's  Bay  was  more  than  one  and 
less  than  two  marine  leagues,  and  the  distance  across  the  bay 
at  the  point  where  the  oflense  was  committed  was  more  than 
two  marine  leagues.  The  evidence  on  behalf  of  the  defend- 
ant tended  to  show  that  objects  could  not  be  discerned  from 
one  headland  to  another  at  the  mouth  of  the  bay,  and  that 
the  steamer  was  duly  enrolled  and  licensed  at  Newport, 
Rhode  Island,  under  the  laws  of  the  United  States  for  carry- 
ing on  the  menhaden  fishery. 
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G.  A.  King  and  J.  F.  Jachon,  for  the  defendant. 

H.  C.  Bliss,  first  assistant  attorney -general,  for  the  common- 
ivealth. 

Field,  C.  J.  The  defendant  was  complained  of  for  taking; 
fish  by  the  use  of  a  purse-seine  in  the  waters  of  Buzzard's 
Bay,  within  the  jurisdiction  of  this  commonwealth.  It  ap- 
pears by  the  report  that  the  point  in  Buzzard's  Bay  where 
the  seine  was  used  "  was  within  that  part  of  Buzzard's  Bay 
which  the  harbor  and  land  commissioners,  acting  under  the 
provisions  of  section  2  of  chapter  196  of  the  acts  of  the  year 
1881,  had,  so  far  as  they  were  capable  of  doing  so,  assigned 
to  and  made  a  part  of  the  town  of  Falmouth";  that  the  dis- 
tance between  the  headlands  at  the  mouth  of  Buzzard's  Bay 
is  "more  than  one  and  less  than  two  marine  leagues";  and* 
that  "  the  distance  across  said  bay  at  the  point  where  the  acts 
of  the  defendant  were  done  is  more  than  two  marine  leagues, 
and  the  opposite  points  are  in  different  counties."  The  place 
"  was  about,  and  not  exceeding,  one  mile  and  a  quarter  from 
a  point  on  the  shore  midway  from  the  north  line  of  the  town> 
of  Falmouth  to  the  south  line  "  of  said  town.  Buzzard's  Bay 
lies  wholly  within  the  territory  of  Massachusetts,  having 
Barnstable  County  on  the  one  side,  and  the  counties  of 
Bristol  and  Plymouth  on  the  other.  The  defendant  offered 
evidence  that  he  was  fishing  for  menhaden  only,  with  a 
purse-seine,  and  that  the  bottom  of  the  sea  *'  was  not  en- 
croached upon  or  disturbed  ";  and  that  "it  was  impossible  to 
discern  objects  across  from  one  headland  to  the  other  at  the 
mouth  of  Buzzard's  Bay";  that  he  was  a  citizen  of  the  state 
of  Rhode  Island,  and  that  the  vessel  upon  which  he  was  em- 
ployed, and  in  connection  with  which  he  was  using  the  seine, 
belonged  to  Newport,  in  that  state,  and  had  been  "duly  en- 
rolled and  licensed  at  that  port  under  the  laws  of  the  United 
States  for  carrying  on  the  menhaden  fishery." 

It  was  contended  at  the  trial,  among  other  things,  that 
the  statute  of  1886,  c.  192,  under  which  the  complaint  was 
made,  had  not  repealed  the  statute  of  1865,  c.  212;  but  this 
has  not  been  argued  in  this  court.  It  is  plain  that  the  stat- 
ute of  1886,  c.  192,  was  intended  to  regulate  the  whole  sub- 
ject of  using  nets  or  seines  for  taking  fish  in  the  waters  of 
Buzzard's  Bay,  and  that  by  implication  it  repealed  the  stat- 
ute of  1865,  c.  212,  so  far  as  that  statute  related  to  the  tak- 
ing of  menhaden  by  the  use  of  a  purse-seine  in  the  waters  of 
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that  bay.  The  principal  question  argued  here  is,  whether 
the  place  where  the  acts  of  the  defendant  were  done  was 
within  the  jurisdiction  of  the  commonwealth  of  Massa- 
chusetts. 

The  Public  Statutes,  c.  1,  sees.  1,  2,  are  as  follows:  "  Sec. 
1:  The  territorial  limits  of  this  commonwealth  extend  one 
marine  league  from  its  sea-shore  at  low- water  mark.  When 
an  inlet  or  arm  of  the  sea  does  not  exceed  two  marine  leagues 
in  width  between  its  headlands,  a  straight  line  from  one  head- 
land to  the  other  is  equivalent  to  the  shore  line.  Sec.  2:  The 
sovereignty  and  jurisdiction  of  the  commonwealth  extend  to 
all  places  within  the  boundaries  thereof,  subject  to  the  rights 
of  concurrent  jurisdiction  granted  over  places  ceded  to  th© 
United  States."  The  Public  Statutes,  c.  22,  sec.  1,  contain  th© 
the  following  provision:  "The  boundaries  of  counties  bordering 
on  the  sea  shall  extend  to  the  line  of  the  commonwealth  as  de- 
fined in  section  1  of  chapter  1."  Section  11  of  the  same  chap- 
ter is  as  follows:  "The  jurisdiction  of  counties  separated  by 
waters  within  the  jurisdiction  of  the  commonwealth  shall  b© 
concurrent  upon  and  over  such  waters."  The  statute  of  1881, 
c.  196,  which  has  been  referred  to,  is  as  follows:  "Sec.  1:  The 
boundaries  of  cities  and  towns  bordering  upon  the  sea  shall 
extend  to  the  line  of  the  commonwealth  as  the  same  is  de- 
fined in  section  1  of  chapter  1  of  the  General  Statutes.  Sec. 
2:  The  harbor  and  land  commissioners  shall  locate  and  define 
the  courses  of  the  boundary  lines  between  adjacent  cities  and 
towns  bordering  upon  the  sea,  and  upon  arms  of  the  sea,  from 
high-water  mark  outward  to  the  line  of  the  commonwealth, 
as  defined  in  said  section  1,  so  that  the  same  shall  conform 
as  nearly  as  may  be  to  the  course  of  the  boundary  lines  be- 
tween said  adjacent  cities  and  towns  on  the  land;  and  they 
shall  file  a  report  of  their  doings,  with  suitable  plans  and 
exhibits,  showing  the  boundary  lines  of  any  town  by  them 
located  and  defined,  in  the  registry  of  deeds  in  which  deeds  of 
real  estate  situated  in  such  town  are  required  to  be  recorded, 
and  also  in  the  office  of  the  secretary  of  the  commonwealth." 
Sections  1  and  2  of  chapter  1  of  the  General  Statutes  contain 
the  provisions  which  have  been  before  recited,  as  now  con- 
tained in  the  Public  Statutes,  c.  1,  sees.  1,  2,  and  c.  22,  sees. 
1,  11.  These  provisions  were  first  enacted  by  the  Statutes  of 
1859,  c.  289.  Section  1  of  the  Revised  Statutes,  c.  1,  was  as 
follows:  "The  sovereignty  and  jurisdiction  of  the  common- 
wealth extend  to  all  places  within  the  boundaries  thereof, 
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subject  only  to  such  rights  of  concurrent  jurisdiction  as  have 
been  or  may  be  granted  over  any  places  ceded  by  the  com- 
monwealth to  the  United  States."  The  boundaries  of  the 
commonwealth  on  the  sea  were  first  exactly  defined  by  the 
statute  of  1859,  c.  289.  The  boundaries  of  the  territory 
granted  by  the  charter  of  the  colony  of  New  Plymouth,  or  of 
the  territory  included  in  the  province  charter,  need  not  be 
particularly  set  forth.  Buzzard's  Bay  was  undoubtedly 
within  the  territory  described  in  those  charters. 

By  the  definitive  treaty  of  peace  between  the  United  States 
of  America  and  Great  Britain,  "his  Britannic  Majesty  ac- 
knowledges the  said  United  States,  viz.,  New  Hampshire, 
Massachusetts  Bay,  ....  to  be  free,  sovereign,  and  inde- 
pendent states;  that  he  treats  with  them  as  such;  and  for 
himself,  his  heirs  and  successors,  relinquishes  all  claims  to 
the  government,  propriety,  and  territorial  rights  of  the  same, 
and  every  part  thereof":  8  U.  S.  Stats,  at  Large,  81.  If  Mas- 
sachusetts had  become  an  independent  nation,  there  can  be 
no  doubt,  we  think,  that  her  boundaries  on  the  sea,  as  she 
has  defined  them  by  the  statutes,  would  be  acknowledged  by 
all  foreign  nations,  and  that  her  right  to  control  the  fisheries 
within  these  boundaries  would  be  conceded.  It  has  often 
been  a  matter  of  controversy  how  far  a  nation  has  a  right  to 
control  the  fisheries  on  its  sea-coast,  and  in  the  bays  and 
arms  of  the  sea  within  its  territory;  but  the  limits  of  this 
right  have  never  been  placed  at  less  than  a  marine  league 
from  the  coast  on  the  open  sea;  and  bays  wholly  within  the 
territory  of  a  nation,  the  headlands  of  which  are  not  more 
than  six  geographical  miles  apart,  have  always  been  regarded 
as  a  part  of  the  territory  of  the  nation  in  which  they  lie. 
More  extensive  rights  in  these  respects  have  been  and  are 
now  claimed  by  some  nations,  but,  so  far  as  we  are  aware,  all 
nations  concede  to  each  other  the  right  to  control  the  fisheries 
within  a  marine  league  of  the  coast,  and  in  bays  within  the 
territory  the  headlands  of  which  are  not  more  than  two  marine 
leagues  apart. 

In  the  proceedings  of  the  Halifax  commission,  under  the 
treaty  of  Washington  of  May  8,  1871,  where  it  was  for  the  in- 
terests of  the  United  States  to  claim  against  Great  Britain, 
independently  of  treaties,  as  extensive  rights  of  fishing  as 
could  be  maintained,  the  claim  was  stated,  in  the  answer  on 
behalf  of  the  United  States,  as  follows:  "  It  becomes  necessary 
at  the  outset  to  inquire  what  rights  American  fishermen,  and 
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those  of  other  nations,  possess,  independently  of  treaty,  upon 
the  ground  that  the  sea  is  the  common  property  of  all  man- 
kind. For  the  purposes  of  fishing,  the  territorial  waters  of 
■every  country  along  the  sea-coast  extend  three  miles  from 
low-water  mark;  and  beyond  is  the  open  ocean,  free  to  all. 
In  the  case  of  bays  and  gulfs,  such  only  are  territorial  waters 
as  do  not  exceed  six  miles  in  width  at  the  mouth,  upon  a 
straight  line  measured  from  headland  to  headland.  All 
larger  bodies  of  water  connected  with  the  open  sea  form  a 
part  of  it.  And  whenever  the  mouth  of  a  bay,  gulf,  or  inlet  ex- 
ceeds the  maximum  width  of  six  miles  at  its  mouth,  and  so 
loses  the  character  of  territorial  or  inland  waters,  the  juris- 
dictional or  proprietary  line  for  the"  purpose  of  excluding  for- 
eigners from  fishing  is  measured  along  the  shore  of  the  bay 
according  to  its  sinuosities,  and  the  limit  of  exclusion  is  three 
miles  from  low-water  mark ":  Docs.  &  Procs.  Hal.  Com. 
(Wash.,  1878),  vol.  1,  p.  120  (45th  Cong.,  2d  Sess.,  H.  R.  Ex. 
Doc,  No.  89).  The  government  of  Canada  had  been  in- 
structed by  the  government  of  Great  Britain,  on  April  12,  1866, 
^'  that  American  fishermen  should  not  be  interfered  with, 
•either  by  notice  or  otherwise,  unless  found  within  three  miles 
of  the  shore,  or  within  three  miles  of  a  line  drawn  across  the 
mouth  of  a  bay  or  creek  which  is  less  than  ten  geographical 
tniles  in  width,  in  conformity  with  the  arrangement  made 
with  France  in  1839  ";  but  afterwards  the  British  govern- 
ment issued  instructions  "  that  the  United  States  fishermen 
will  not  be  for  the  present  prevented  from  fishing,  except 
within  three  miles  of  land,  or  in  bays  which  are  less  than  six 
miles  broad  at  the  mouth  ":  Vol.  1,  pp.  120,  121.  It  is  true 
that  Mr.  Dana,  of  counsel  for  the  United  States,  contended, 
in  argument  with  reference  to  the  right  to  fish  in  the  open  sea, 
"that  the  deep-sea  fisherman,  pursuing  the  free-swimming 
fish  of  the  ocean  with  his  net  or  his  leaded  line,  not  touching 
shores  or  troubling  the  bottom  of  the  sea,  is  no  trespasser, 
though  he  approach  within  three  miles  of  a  coast,  by  any  es- 
tablished recognized  law  of  all  nations":  Vol.  2,  p.  1654. 
This  contention,  however,  did  not  touch  the  right  to  fish  in 
bays  or  arms  of  the  sea,  and  it  was  not  the  claim  actually 
made  by  the  United  States  before  the  commission.  This  is 
•fitated  in  the  answer  and  in  the  brief  of  the  United  States. 
The  answer  does  not  allude  to  any  such  position  as  that 
taken  by  Mr.  Dana  in  his  closing  argument,  but  in  the  brief 
it  is  said:  "  Many  authorities  maintain  that  whenever,  under 
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the  law  of  nations,  any  part  of  the  sea  is  free  for  navigation,  it 
is  likewise  free  for  fishing  by  those  who  sail  over  its  surface. 
But  without  insisting  upon  this  position,  the  inevitable  con- 
clusion is,  that  prior  to  the  treaty  of  Washington  the  fisher- 
men of  the  United  States,  as  well  as  those  of  all  other  nations^ 
could  rightfully  fish  in  the  open  sea  more  than  three  mile& 
from  the  coast,  and  could  also  fish  at  the  same  distance  from 
the  shore  in  all  bays  more  than  six  miles  in  width,  measured 
in  a  straight  line  from  headland  to  headland":  Vol.  1,  p.  166. 

The  counsel  for  the  defendant  in  the  case  at  bar  place  much 
reliance  upon  the  decision  in  The  Queen  v.  Keyn,  2  Ex.  Div.  63. 
In  that  case,  the  defendant  was  the  ofiicer  in  command  of  the 
Franconia,  a  German  steamer,  which,  at  a  point  "one  mile 
and  nine  tenths  of  a  mile  south-southeast  from  Dover  pier- 
head, and  within  two  and  a  half  miles  from  Dover  beach,"  in 
the  English  Channel,  ran  down  and  sank  the  British  steamer 
Strathclyde,  and  one  of  the  Strathclyde's  passengers  was 
drowned.  The  defendant  was  indicted  in  the  central  crimi- 
nal court  for  manslaughter.  The  question  was,  whether  the 
offense  was  committed  within  the  jurisdiction  of  the  admi- 
ralty, the  central  criminal  court  having  jurisdiction  to  hear 
and  determine  any  offense  alleged  "to  have  been  committed 
on  the  high  seas  or  other  places  within  the  jurisdiction  of  the 
admiralty  of  England":  Page  100.  A  majority  of  the  court 
held  that  the  offense  was  committed  on  the  German  steamer^ 
and  not  on  the  British  steamer;  and  that,  under  the  laws 
then  existing,  there  was  no  admiralty  jurisdiction  over  an 
offense  committed  by  a  foreigner  on  a  foreign  ship  on  the 
open  sea,  whether  within  or  without  a  marine  league  from  the 
shore  of  England.  In  consequence  of  this  decision.  Parlia- 
ment passed  the  statute  of  41  &  42  Vict.,  c.  373.  By  that  act 
it  was  declared  that,  "  for  the  purpose  of  any  offense  declared 
by  this  act  to  be  within  the  jurisdiction  of  the  admiral,  any 
part  of  the  open  sea  within  one  marine  league  of  the  coast 
measured  from  low-water  mark  shall  be  deemed  to  be  open 
sea  within  the  territorial  waters  of  her  Majesty's  dominions." 

It  is  obvious  that  by  this  decision  the  court  did  not  attempt 
to  define  the  extent  of  the  dominion  of  Great  Britain  over  the 
open  sea  adjacent  to  the  coast,  but  only  the  extent  of  the  ex- 
isting admiralty  jurisdiction  over  offenses  committed  on  the 
open  sea.  The  courts  of  England  would  undoubtedly  enforce 
any  act  of  Parliament  conferring  upon  them  jurisdiction  over 
offenses  committed  anywhere.    It  is  equally  obvious  that  the 
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decision  has  nothing  to  do  with  the  right  of  control  over 
fisheries  in  the  open  sea,  or  in  bays  or  arms  of  the  sea.  The 
case  contains  a  great  deal  of  learning  upon  the  respective 
limits  of  the  common-law  jurisdiction  and  of  the  admiralty 
jurisdiction  in  England  over  crimes,  and  upon  the  boundaries 
of  counties  in  England  under  the  laws  then  existing.  These 
distinctions  are  immaterial  in  the  case  at  bar,  except  with 
reference  to  the  contention  that  the  place  where  the  acts  com- 
plained of  were  done  was  within  the  admiralty  jurisdiction  of 
the  courts  of  the  United  States.  The  boundaries  of  counties 
in  Massachusetts  may  be  defined  by  statute,  and  they  may  be 
made  to  extend  over  all  the  territory  of  Massachusetts,  whether 
it  be  sea  or  land;  and  if  Massachusetts  has  a  right  to  control 
the  fisheries  in  Buzzard's  Bay,  offenses  in  violation  of  the 
regulations  which  the  state  may  establish  can  be  tried  in  any 
of  its  courts  upon  which  it  may  confer  jurisdiction.  It  is  ta 
be  noticed,  however,  that  in  all  the  citations  contained  in  the 
different  opinions  given  in  The  Queen  v.  Keyn,  2  Ex.  Div.  63,. 
wherever  the  question  of  the  right  of  fishery  is  referred  to,  it 
is  conceded  that  the  control,  to  the  extent  at  least  of  a  marine 
league,  belongs  to  the  nation  on  whose  coast  the  fisheries  are.. 
The  argument  of  Mr.  Benjamin,  of  counsel  for  the  defendant. 
is  not  contained  in  the  report  of  the  case;  but  from  the  state- 
ment of  Mr.  Justice  Lindley,  found  on  page  90  of  the  report/ 
it  seems  that  he  admitted  that  the  dominion  of  a  state  over 
the  seas  adjoining  its  shore  existed  for  the  purpose  of  protect- 
ing "its  coasts  from  the  effects  of  hostilities  between  other 
nations  which  may  be  at  war,  the  protection  of  its  revenue 
and  of  its  fisheries,  and  the  preservation  of  order  by  its  police."" 
In  Direct  United  States  Cable  Co.  v.  Anglo-American  Tele- 
graph Co.,  2  App.  Cas.  394,  it  became  necessary  for  the  privy" 
council  to  determine  whether  a  point  in  Conception  Bay,^ 
Newfoundland,  more  than  three  miles  from  the  shore,  was  a 
part  of  the  territory  of  Newfoundland,  and  within  the  juris- 
diction of  its  legislature.  It  appeared  that  the  average  width 
of  the  bay  "is  about  fifteen  miles,"  and  the  distance  between 
the  headlands  is  "rather  more  than  twenty  miles."  Lord 
Blackburn,  in  delivering  the  opinion,  says,  at  page  416:  "  The 
question  raised  in  this  case,  and  to  which  their  lordships  con- 
fine their  judgment,  is  as  to  the  territorial  dominion  over  a 
bay  of  configuration  and  dimensions  such  as  those  of  Concep- 
tion Bay,  above  described.  The  few  English  common-law  au- 
thorities on  this  point  relate  to  the  question  as  to  where  the 
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boundary  of  counties  ends,  and  the  exclusive  jurisdiction  at 
•common  law  of  the  court  of  admiralty  begins,  which  is  not 
precisely  the  same  question  as  that  under  consideration;  but 
this  much  is  obvious,  that  when  it  is  decided  that  any  bay  or 
estuary  of  any  particular  dimensions  is  or  may  be  a  part  of 
an  English  county,  and  so  completely  within  the  realm  of 
England,  it  is  decided  that  a  similar  bay  or  estuary  is  or  may 
be  part  of  the  territorial  dominions  of  the  country  possessing 
the  adjacent  shore."  He  quotes,  at  page  417,  the  well-known 
language  of  Lord  Hale:  "That  arm  or  branch  of  the  sea 
which  lies  within  the  fauces  terras,  where  a  man  may  reason- 
-ably  discern  between  shore,  is,  or  at  least  may  be,  within  the 
body  of  a  county,  and  therefore  within  the  jurisdiction  of  the 
sheriff  or  coroner,"  and  comments  upon  its  indefiniteness; 
And  then  cites  the  case  of  Regina  v.  Cunningham^  Bell's  C.  C. 
72,  86,  and  says,  at  page  419,  that  in  this  case  "this  much 
was  determined,  that  a  place  in  the  sea,  out  of  any  river,  and 
'where  the  sea  was  more  than  ten  miles  wide,  was  within  the 
•county  of  Glamorgan,  and  consequently,  in  every  sense  of  the 
words,  within  the  territory  of  Great  Britain."  Apparently  he 
was  of  opinion  that,  by  most  of  the  text-writers  on  interna- 
tional law.  Conception  Bay  would  be  excluded  from  the  ter- 
ritory of  Newfoundland,  and  the  part  of  the  Bristol  Channel 
■which  in  Regina  v.  Cunningham^  Bell's  C.  C.  72,  86,  was  de- 
•cided  to  be  in  the  county  of  Glamorgan  would  be  excluded 
from  the  territory  of  Great  Britain;  but  he  decides  that  Con- 
■ception  Bay  is  a  part  of  the  territory  of  Newfoundland,  because 
the  British  government  has  exercised  exclusive  dominion  over 
it,  with  the  acquiescence  of  other  nations,  and  it  has  been  de- 
clared by  act  of  Parliament  *'  to  be  part  of  the  British  terri- 
tory, and  part  of  the  country  made  subject  to  the  legislature 
of  Newfoundland." 

"We  regard  it  as  established  that,  as  between  nations,  the 
minimum  limit  of  the  territorial  jurisdiction  of  a  nation  over 
tide-waters  is  a  marine  league  from  its  coast,  and  that  bays 
wholly  within  its  territory  not  exceeding  two  marine  leagues 
in  width  at  the  mouth  are  within  this  limit,  and  that  included 
in  this  territorial  jurisdiction  is  the  right  of  control  over  fish- 
-eries,  whether  the  fish  be  migratory,  free-swimming  fish,  or 
free-moving  fish  like  lobsters,  or  fish  attached  to  or  imbedded 
in  the  soil.  The  open  sea  within  this  limit  is  of  course  sub- 
ject to  the  common  right  of  navigation;  and  all  governments, 
for  the  purpose  of  self-protection  in  time  of  war,  or  for  the  pre* 
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vention  of  frauds  on  the  revenue,  exercise  an  authority  beyond 
this  limit.  We  have  no  doubt  that  the  British  crown  will 
claim  the  ownership  of  the  soil  in  the  bays  and  in  the  open 
sea  adjacent  to  the  coast  of  Great  Britain,  to  at  least  this  ex-^ 
tent,  whenever  there  is  any  occasion  to  determine  the  owner- 
ship. The  authorities  are  collected  in  Gould  on  Waters,  pt. 
1,  c.  1,  2,  and  notes.  See  also  Neill  v.  DuJce  of  Devonshire,  8 
App.  Cas.  135;  Gammell  v.  Commissioners  of  Woods  and  For- 
ests, 3  Macq.  419;  Mowat  v.  McFee,  5  Sup.  Ct.  Canada,  66; 
The  Queen  v.  Cuhitt,  22  Q.  B.  Div.  622;  Stats.  46  &  47  Vict., 
c.  22. 

But  it  is  argued  that  if  the  fisheries  of  Buzzard's  Bay  are 
within  the  control  of  either  the  state  of  Massachusetts  or  of 
the  United  States,  this  control,  by  the  constitution  of  the 
United  States,  is  exclusively  with  the  United  States.  The 
question  is,  therefore,  whether  the  statutes  of  Massachusetts 
which  have  been  cited  are  repugnant  to  the  constitution  and 
laws  of  the  United  States.  There  is  no  belt  of  land  under 
the  sea  adjacent  to  the  coast  which  is  the  property  of  the 
United  States  and  not  the  property  of  the  states.  It  is  con- 
ceded that  the  case  of  Dunham  v.  Lamphere,  3  Gray,  268, 
is  decisive  of  the  case  at  bar,  if  that  case  was  correctly 
decided.  That  case  was  decided  before  the  passage  of  the 
statute  of  1859,  c.  289,  and  the  place  where  the  acts  com- 
plained of  were  done  was  not  within  a  bay,  but  in  the  sea 
within  one  mile  of  Gravel  Island.  Shaw,  C.  J.,  says,  in  the 
opinion  (pp.  269,  270):  "  Being  within  a  mile  of  the  shore  puts 
it  beyond  doubt  that  it  was  within  the  territorial  limits  of 
the  state,  although  there  might  in  many  cases  be  some  diffi- 
culty in  ascertaining  precisely  where  that  limit  is.  We  sup- 
pose the  rule  to  be,  that  these  limits  extend  a  marine  league, 
or  three  geographical  miles,  from  the  shore;  and  in  ascer- 
taining the  line  of  shore,  this  limit  does  not  follow  each, 
narrow  inlet  or  arm  of  the  sea;  but  when  the  inlet  is  so  nar- 
row that  persons  and  objects  can  be  discerned  across  it  by  the 
naked  eye,  the  line  of  territorial  jurisdiction  stretches  across 
from  one  headland  to  the  other  of  such  inlet."  He  then  pro- 
ceeds to  discuss  the  question  "  whether  the  right  of  property 
and  of  dominion  and  government  over  the  sea-coast  fisheries,. 
and  all  fisheries  in  tide-waters  and  arms  of  the  sea,  belong 
properly  to  the  general  government,  or  remain  with  the  state 
government";  and  he  concludes  that  "in  the  distribution  of 
powers  between  the  general  and  state  governments  ....  the- 
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right  to  the  fisheries,  and  the  power  to  regulate  the  use  of  the 
fisheries  on  the  coasts  and  in  the  tide-waters  of  the  state," 
were  left  by  the  constitution  of  the  United  States  with  the 
states,  "  subject  only  to  such  powers  as  Congress  may  justly 
€xercise  in  the  regulation  of  commerce,  foreign  and  domes- 
tic"; and  he  says  "that  the  exercise  of  both  of  these  are  not 
inconsistent,  and  therefore  not  in  conflict  with  each  other,  was 
also  settled  by  the  supreme  court  of  the  United  States  in  the 
case  of  Willson  v.  Blackbird  Creek  Marsh  Co.,  2  Pet.  245." 
In  Dunham  v.  Lamphere,  3  Gray,  268,  the  defendant  was  a 
■citizen  of  the  state  of  Rhode  Island,  and  the  owner  and 
master  of  a  fishing  vessel  which  had  been  duly  licensed  as  a 
fishing  vessel  pursuant  to  the  laws  of  the  United  States;  but 
it  is  said  that  this  license  did  not  affect  the  question. 

We  are  asked  to  reconsider  that  decision  mainly  on  the 
ground  that  the  admiralty  and  maritime  jurisdiction  of  the 
courts  of  the  United  States  was  not  considered  in  the  opinion. 
It  has  indeed  been  suggested  that  the  recent  decisions  of  the 
supreme  court  of  the  United  States  upon  the  power  of  Con- 
gress "  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  states,  and  with  the  Indian  tribes"  (U.  S.  Const., 
art.  1,  sec.  8),  require  that  this  decision  be  reconsidered;  but 
no  recent  decisions  of  that  court  have  been  cited  which  relate 
to  the  regulation  and  control  of  the  fisheries  within  the  terri- 
torial tide-waters  of  a  state,  and  the  decisions  of  that  court 
which  relate  to  this  subject  are  considered  hereafter,  and  they 
do  not  appear  to  be  in  conflict  with  the  decision  in  Dunham 
V.  Lamphere,  3  Gray,  268.  So  far  as  we  know,  it  has  never 
been  decided  anywhere  that  the  regulation  of  the  fisheries 
within  the  territorial  limits  of  a  state  is  a  regulation  of  com- 
merce; the  decisions  are,  that  the  control  of  the  fisheries  is 
not  included  in  the  grant  of  power  to  Congress  to  reguhate 
commerce.  In  all  treaties  and  international  relations,  the 
subject  of  coast  fisheries  it  regarded  as  distinct  from  that  of 
commerce.  The  argument  addressed  to  us  is,  that  by  the 
constitution  of  the  United  States  the  judicial  power  of  the 
United  States  extends  "to  all  cases  of  admiralty  and  mari- 
time jurisdiction ":  U.  S.  Const.,  art.  3,  sec.  2;  that  this 
power  is  exclusive;  that  the  case  at  bar  is  within  this  juris- 
diction, and  that  therefore  the  courts  of  Massachusetts  have 
no  jurisdiction  over  it.  It  must,  we  think,  be  considered  as 
settled  that  if  land  on  the  coast  be  reclaimed  from  the  sea, 
or  if  piers  or  wharves  be  extended  into  the  be.,  such  land  and 
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etructures  are  a  part  of  the  territory  of  the  state  whose  shores 
they  adjoin:  Pollard  y.  Hagan,  3  How.  212;  Weber  v.  Harbor 
<Jomm\s,  18  Wall.  57;  Commonwealth  v.  Alger y  7  Cush.  53; 
Commonwealth  v.  Rozbury,  9  Gray,  451;  Boston  v.  RichardsoUj 
105  Mass.  351;  Galveston  v.  Menard,  23  Tex.  349;  Barney  v. 
Keokuh,  94  U.  S.  324. 

In  McCready  v.  Virginia,  94  U.  S.  391,  it  is  said  in  the 
opinion:  *'The  precise  question  to  be  determined  in  this  case 
is,  whether  the  state  of  Virginia  can  prohibit  the  citizens  of 
other  states  from  planting  oj^sters  in  Ware  River,  a  stream  in 
that  state,  where  the  tide  ebbs  and  flows,  when  its  own  citi- 
zens have  that  privilege.  The  principle  has  long  been  settled 
in  this  court  that  each  state  owns  the  beds  of  all  tide-waters 
within  its  jurisdiction,  unless  they  have  been  granted  away: 
Pollard^ 8  Lessee  v.  Hagan,  3  How.  212;  Smith  v.  Maryland,  18 
How.  74;  Mum  ford  v,  Wardwell,  6  Wall.  436;  Weber  v.  Har- 
bor Commissioners,  18  Wall.  66.  In  like  manner,  the  states 
own  the  tide-waters  themselves,  and  the  fish  in  them,  so 
far  as  they  are  capable  of  ownership  while  running.  For 
this  purpose  the  state  represents  its  people,  and  the  owner- 
ship is  that  of  the  people  in  their  united  sovereignty:  Mar- 
tin V.  Waddell,  16  Pet.  410.  The  title  thus  held  is  subject  to 
the  paramount  right  of  navigation,  the  regulation  of  which, 
in  respect  to  foreign  and  interstate  commerce,  has  been 
granted  to  the  United  States.  There  has  been,  however,  no 
such  grant  of  power  over  the  fisheries.  These  remain  under 
the  exclusive  control  of  the  state,  which  has  consequently 
the  right,  in  its  discretion,  to  appropriate  its  tide-waters  and 
their  beds  to  be  used  by  its  people  as  a  common  for  taking 
and  cultivating  fish,  so  far  as  it  may  be  done  without  obstruct- 
ing navigation.  Such  an  appropriation  is,  in  effect,  nothing 
more  than  a  regulation  of  the  use  by  the  people  of  their  com- 
mon property.  The  right  which  the  people  of  the  state  thus 
acquire  comes,  not  from  their  citizenship  alone,  but  from  their 
citizenship  and  property  combined.  It  is,  in  fact,  a  property 
righti  and  not  a  mere  privilege  or  immunity  of  citizenship." 

In  Smith  v.  Maryland,  18  How.  71,  74,  every  question  was 
■discussed  which  arises  in  the  case  at  bar  except  the  question 
whether  the  place  where  the  acts  of  the  present  defendant 
were  done  was  within  the  territory  of  Massachusetts.  In 
that  case  the  plaintiff  in  error  was  a  citizen  of  Pennsylvania, 
and  owner  of  a  sloop  licensed  to  be  employed  in  the  coasting 
trade  and  fisheries,  which  was  seized  by  the  sheriflF  of  Anne 
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Arundel  County,  in  Maryland,  while  engaged  in  dredging  for 
oysters  in  Chesapeake  Bay,  in  violation  of  a  statute  of  Mary- 
land enacted  for  the  purpose  of  preventing  the  destruction  of 
oysters  in  the  waters  of  that  state.  The  questions  presented 
and  argued  were,  whether  that  statute  was  repugnant  to 
those  provisions  of  the  constitution  of  the  United  States 
which  grant  to  Congress  the  power  to  regulate  commerce,  or 
to  those  which  declare  that  the  judicial  power  of  the  United 
States  shall  extend  to  all  cases  of  admiralty  and  maritime 
jurisdiction,  or  which  declare  that  the  citizens  of  each  state 
"shall  be  entitled  to  all  privileges  and  immunities  of  citizens 
in  the  several  states":  U.  S.  Const.,  art.  4,  sec.  2.  Mr.  Justice 
Curtis,  in  delivering  the  opinion,  says:  "Whatever  soil  below 
low- water  mark  is  the  subject  of  exclusive  property  and 
ownership  belongs  to  the  state  on  whose  maritime  border 
and  within  whose  territory  it  lies,  subject  to  any  lawful 
grants  of  that  soil  by  the  state,  or  the  sovereign  power  which 
governed  its  territory  before  the  Declaration  of  Independencer 
Pollard's  Lessee  v.  Hagan,  3  How.  212;  Martin  v.  Waddell,  1& 
Pet.  367;  Den  v.  Jersey  Co ,  15  How.  426.  But  this  soil  is 
held  by  the  state,  not  only  subject  to,  but  in  some  sense  in 
trust  for,  the  enjoyment  of  certain  public  rights,  among 
which  is  the  common  liberty  of  taking  fish,  as  well  shell-fish 
as  floating  fish."  He  also  says  that  the  statute  of  Maryland 
does  '*  not  touch  the  subject  of  the  common  liberty  of  taking 
oysters,  save  for  the  purpose  of  guarding  it  from  injury,  to 
whomsoever  it  may  belong,  and  by  whomsoever  it  may  be  en- 
joyed. Whether  this  liberty  belongs  exclusively  to  the  citi- 
zens of  the  state  of  Maryland,  or  may  lawfully  be  enjoyed  in 
common  by  all  citizens  of  the  United  States;  whether  this 
public  use  may  be  restricted  by  the  state  to  its  own  citizens, 
or  a  part  of  them,  or  by  force  of  the  constitution  of  the 
United  States  must  remain  common  to  all  citizens  of  the 
United  States;  whether  the  national  government,  by  a  treaty 
or  act  of  Congress,  can  grant  to  foreigners  the  right  to  parti- 
cipate therein;  or  what,  in  general,  are  the  limits  of  the  trust 
upon  which  the  state  holds  this  soil,  or  its  power  to  define 
and  control  that  trust,  —  are  matters  wholly  without  the  scope 
of  this  case,  and  upon  which  we  give  no  opinion."  Upon  the 
question  of  the  admiralty  jurisdiction,  he  says:  "But  we 
consider  it  to  have  been  settled  by  this  court,  in  United  States 
V.  BevanSy  3  Wheat.  386,  that  this  clause  in  the  constitution 
did  not  affect  the  jurisdiction  nor  the  legislative  power  of  the 
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states  over  so  much  of  their  territory  as  lies  below  high- 
water  mark,  save  that  they  parted  with  the  power  so  to  legis- 
late as  to  conflict  with  the  admiralty  jurisdiction  or  laws  of 
the  United  States.  As  this  law  conflicts  neither  with  the 
admiralty  jurisdiction  of  any  court  of  the  United  States  con- 
ferred by  Congress,  nor  with  any  law  of  Congress  whatever, 
we  are  of  opinion  it  is  not  repugnant  to  this  clause  of  the 
constitution."  He  also  held  that  it  was  not  repugnant  to 
the  clause  of  the  constitution  which  conferred  upon  Congress 
the  power  to  regulate  commerce,  and  that  the  enrollment  and 
license  of  the  vessel  conferred  upon  the  plaintifl"  in  error  no 
right  to  violate  the  statute  of  Maryland.  It  is  said  in  the 
opinion:  "  No  question  was  made  in  the  court  below  whether 
the  place  in  question  be  within  the  territory  of  the  state. 
The  law  is,  in  terms,  limited  to  the  waters  of  the  state." 
The  question,  therefore,  did  not  arise  "  whether  a  voyage  of  a 
vessel  licensed  and  enrolled  for  the  coasting  trade  had  been 
interrupted  by  force  of  a  law  of  a  state  while  on  the  high 
seas,  and  out  of  the  territorial  jurisdiction  of  such  state." 
The  dimensions  of  Chesapeake  Bay  do  not  appear  in  the  re- 
port of  the  case,  but  it  has  been  said  that  this  bay  is  "  twelve 
miles  across  at  the  ocean":  1  Bishop's  Crim.  Law,  7th  ed., 
sec.  105.  It  is  a  bay  considerably  larger  than  Buzzard's  Bay, 
and  is  not  wholly  within  the  state  of  Maryland,  although  at 
the  point  where  Anne  Arundel  County  bounds  upon  it  the 
bay  is  wholly  within  that  state:  See  Haney  v.  Compton,  36 
N.  J.  L.  507;  Corfield  v.  Coryell,  4  Wash.  C.  C.  371;  Weston  v. 
Sampson,  8  Cush.  347;  54  Am.  Dec.  764;  Mahler  v.  Norwich 
and  New  York  Trans.  Co.^  35  N.  Y.  352;  United  States  v. 
Smiley,  6  Saw.  640. 

The  argument  from  the  grant  of  judicial  power  to  the  United 
States  in  all  cases  of  admiralty  and  maritime  jurisdiction 
proceeds  upon  the  theory  that  the  jurisdiction  thus  granted  is 
the  jurisdiction  as  to  subject-matter  and  place  which  courts 
of  admiralty  exercised  in  England  when  the  constitution  was 
adopted,  and  that  this  is  an  exclusive  jurisdiction,  civil  and 
criminal,  which  is  fixed  and  cannot  be  changed  by  legislation. 
But  in  civil  causes  the  jurisdiction  both  as  to  subject-matter 
and  place  is  not  exactly  that  of  the  courts  of  admiralty  of 
England  at  any  time;  and  this  jurisdiction  can  within  cer- 
tain limits  be  changed  by  Congress,  and  under  the  existing 
laws  personal  suits  on  maritime  contracts  or  for  maritime 
torts  can  be  maintained  in  the  state  courts;  and  the  courts  of 
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the  United  States,  merely  by  virtue  of  this  grant  of  judicial 
power,  have  no  criminal  jurisdiction  whatever.  The  criminal 
jurisdiction  of  the  courts  of  the  United  States  is  wholly  de- 
rived from  the  statutes  of  the  United  States;  and  these  stat- 
utes, so  far  as  they  have  been  passed  under  the  grant  of 
admiralty  and  maritime  jurisdiction,  for  the  punishment  of 
offenses  committed  on  the  high  seas,  or  in  bays  and  arms 
of  the  sea,  have  usually  been  confined  to  offenses  committed 
"out  of  the  jurisdiction  of  any  particular  state  ":  U.  S.  Rev. 
Stats.,  sec  5339;  Butler  v.  Boston  and  Savannah  S.  S.  Co.^  130 
U.  S.  527;  The  Belfast,  7  Wall.  624;  The  Eagle,  8  Wall.  15;  Leon 
V.  Galceron,  11  Wall.  185;  Steamboat  Co.  v.  Chase,  16  Wall. 
522;  Chase  v.  American  Steamboat  Co.,  9  R.  I.  419;  11  Am. 
Rep.  274;  Schoonmaker  y.  Gilmore,  102  U.  S.  118;  Insurance 
Co.  V.  Dunham,  11  Wall.  1;  Ex  parte  Byers,  32  Fed.  Rep.  404. 

In  each  of  the  cases  of  United  States  v.  Bevans,  3  Wheat. 
336,  and  of  Commonwealth  v.  Peters,  12  Met.  387,  the  place 
where  the  offense  was  committed  was  in  Boston  harbor;  and 
it  was  held  to  be  within  the  jurisdiction  of  Massachusetts,  ac- 
cording to  the  meaning  of  the  statutes  of  the  United  States 
which  punished  certain  offenses  committed  upon  the  high 
seas,  or  in  any  river,  haven,  basin,  or  bay  "  out  of  the  juris- 
diction of  any  particular  state."  The  test  applied  in  Com^ 
monwealth  v.  Peters,  12  Met.  387,  which  was  decided  in  the 
year  1847,  was,  that  the  place  was  within  a  bay  "  not  so  wide 
but  that  persons  and  objects  on  the  one  side  can  be  discerned 
by  the  naked  eye  by  persons  on  the  opposite  side,"  and  was 
therefore  within  the  body  of  a  county.  In  United  States  v. 
Bevans,  3  Wheat.  336,  Marshall,  C.  J.,  said:  "The  jurisdic- 
tion of  a  state  is  co-extensive  with  its  territory,  —  co-extensive 
with  its  legislative  power.  The  place  described  is  unques- 
tionably within  the  original  territory  of  Massachusetts.  It  is 
then  within  the  jurisdiction  of  Massachusetts,  unless  that 
jurisdiction  has  been  ceded  to  the  United  States." 

There  are  no  statutes  of  the  United  States  which,  as  we  con- 
strue them,  purport  to  regulate  the  menhaden  fisheries  on 
the  coast  or  within  the  bays  of  Massachusetts.  The  rights 
granted  to  British  subjects  by  the  treaties  of  June  5,  1854, 
and  May  8,  1871,  to  take  fish  ui)on  the  shores  of  the  United 
States,  had  expired  before  the  statute  of  Massachusetts  (Stat. 
1886,  c.  192)  was  passed  which  the  defendant  is  charged  with 
violating.  If  the  place  where  the  offense  charged  in  this  case 
was  committed  is  within  the  general  jurisdiction  of  Massa-* 
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chusetts,  then,  according  to  the  principles  declared  in  Smith 
V.  Maryland,  18  How.  74,  the  statute  in  question  is  not  repug- 
nant to  the  constitution  and  laws  of  the  United  States.  The 
contention  is,  that  the  jurisdiction  of  a  state  as  between  it  and 
the  United  States  must  be  confined  to  the  body  of  counties; 
and  that  counties  must  be  defined  according  to  the  custom- 
ary English  usage  at  the  time  of  the  adoption  of  the  constitu- 
tion of  the  United  States;  and  that  by  this  usage  counties 
were  bounded  by  the  margin  of  the  open  sea;  and  that,  as  to 
bays  and  arras  of  the  sea  extending  into  the  land,  only  such, 
or  such  parts,  were  included  in  counties  as  were  so  narrow 
that  objects  could  be  distinctly  seen  from  one  shore  to  the 
other  by  the  naked  eye. 

We  are  unable  to  find  any  indication  anywhere  that  the 
customary  law  of  England  in  regard  to  the  boundaries  of 
counties  was  adopted  by  the  constitution  of  the  United  States 
as  a  measure  to  determine  the  territorial  jurisdiction  of  the 
states.  The  extent  of  the  territorial  jurisdiction  of  Massa- 
chusetts over  the  sea  adjacent  to  its  coast  is  that  of  an  inde- 
pendent nation;  and  except  so  far  as  any  right  of  control 
over  this  territory  has  been  granted  to  the  United  States,  this 
control  remains  with  the  state.  In  United  States  v.  BevanSf 
3  Wheat.  336,  Marshall,  C.  J.,  in  the  opinion,  asks  the  follow- 
ing questions:  "Can  the  cession  of  all  cases  of  admiralty 
and  maritime  jurisdiction  be  construed  into  a  cession  of  the 
waters  on  which  those  cases  may  arise?"  "  As  the  powers 
of  the  respective  governments  now  stand,  if  two  citizens  of 
Massachusetts  step  into  shallow  water  where  the  tide  flows, 
and  fight  a  duel,  are  they  not  within  the  jurisdiction  and 
punishable  by  the  laws  of  Massachusetts?"  It  would  be  a 
startling  proposition  that  all  persons  who  step  into  tide-water 
on  the  open  coast  of  Massachusetts  are,  while  they  remain 
there,  wholly  beyond  the  jurisdiction  of  the  state.  The  stat- 
utes of  the  United  States  define  and  punish  but  few  offenses 
on  the  high  seas,  and  unless  other  offenses,  when  committed 
in  the  sea  near  the  coast,  can  be  punished  by  the  states,  there 
is  a  large  immunity  from  punishment  for  acts  which  ought 
to  be  punishable  as  criminal.  There  are  reasons,  perhaps, 
why  the  states  should  not  exercise,  in  all  respects,  the  same 
authority  over  the  open  sea  near  the  shore  as  over  bays  within 
their  limits;  and  Congress  or  the  courts  of  the  United  States 
might  refuse  to  recognize  the  right  of  a  state,  by  statute,  to 
-extend  its  territorial  limits  beyond  what  is  generally  recog- 
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nized  as  the  territorial  limits  of  states  by  the  law  of  nations.^ 
Within  these  limits,  we  think  a  state  can  define  its  boun- 
daries on  the  sea,  and  the  boundaries  of  its  counties,  and  by 
this  test  the  commonwealth  of  Massachusetts  can  include^ 
Buzzard's  Bay  within  the  limits  of  its 'counties. 

The  statutes  of  Massachusetts,  in  regard  to  bays  at  least,, 
make  definite  boundaries  which,  before  the  passage  of  the- 
statutes,  were  somewhat  indefinite;  and  if  it  were  necessary 
80  to  consider  the  statutes,  they  might  well  be  taken  to  be  a^ 
definition  of  the  distance  which  a  person  can  see,  although' 
the  origin  and  history  of  the  statutes  have  no  connection  with' 
the  English  law  concerning  the  boundaries  of  counties.  It  is- 
to  be  noticed  that  Rhode  Island  and  some  other  states  have- 
passed  similar  statutes  defining  their  boundaries:  R.  I.  Pub.. 
Stats.  1882,  0.  1,  sees.  1,  2;  c.  3,  sec.  6;  Gould  on  Waters,, 
sec.  16,  and  note.  The  waters  of  Buzzard's  Bay  are,  of  course, 
navigable  waters  of  the  United  States,  and  the  jurisdiction  of 
Massachusetts  over  them  is  necessarily  limited:  Commonwealth 
V.  King,  150  Mass.  221;  but  we  have  no  occasion  to  consider 
the  power  of  the  United  States  to  regulate  or  control,  either 
by  treaty  or  legislation,  the  fisheries  in  these  waters,  because^ 
there  are  no  existing  treaties  or  acts  of  Congress  which  seem  to- 
us  to  relate  to  the  menhaden  fisheries  within  such  a  bay.  The 
statute  of  Massachusetts  which  the  defendant  is  charged  with 
violating  is,  in  terms,  confined  to  waters  "within  the  juris- 
diction of  this  commonwealth  ";  and  it  was  passed,  we  think, 
for  the  preservation  of  the  fish,  and  it  makes  no  discrimination 
in  favor  of  citizens  of  Massachusetts  and  against  citizens  of 
other  states.  If  there  be  a  liberty  of  fishing  for  swimming 
fish  in  the  navigable  waters  of  the  United  States,  common  to 
the  inhabitants  or  the  citizens  of  the  United  States,  upon 
which  we  express  no  opinion,  the  statute  may  well  be  consid- 
ered as  an  impartial  and  reasonable  regulation  of  this  liberty; 
and  the  subject  is  one  which  a  state  may  well  be  permitted  to 
regulate  within  its  territory,  certainly  in  the  absence  of  any 
regulation  by  the  United  States.  The  preservation  of  fish, 
even  although  they  are  not  used  as  food  for  human  beings,^ 
but  as  food  for  other  fish  which  are  so  used,  is  for  the  com- 
mon benefit;  and  we  are  of  opinion  that  the  statute  is  not 
repugnant  to  the  constitution  and  the  laws  of  the  United 
States.  We  see  no  error  in  the  rulings  at  the  trial,  and  there: 
must  be  judgment  on  the  verdict 

So  ordered. 
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The  principal  cask  was  removed  to  the  supreme  court  of  the  United 
States  by  a  writ  of  error,  aad  thereupon  the  latter  court  affirmed  the  judg- 
ment of  the  state  coiart  upon  reasoning  substantially  identical  with  that 
ahown  in  the  opinion  in  the  principal  case:  See  Manchester  v.  Massachusetts, 
139  U.  S.  240.  After  stating  the  facts  of  the  case,  and  referring  to  the  stat- 
•vtes  of  Massachusetts  under  which  the  conviction  had  taken  place,  the  su- 
preme court  of  the  United  States  said:  "We  think  it  must  be  regarded  as 
-established,  that,  as  between  nations,  the  minimum  limit  of  the  territorial 
jurisdiction  of  a  nation  over  tide-waters  is  a  marine  league  from  its  coast;  that 
bays  wholly  within  its  territory,  not  exceeding  two  marine  leagues  in  width 
at  the  mouth,  are  within  this  limit;  and  that  included  in  this  territorial  ju- 
risdiction is  the  right  of  control  over  fisheries,  whether  the  fish  be  migra- 
tory, free-swimming  fish,  or  free-moving  fish,  or  fish  attached  to  or  embedded 
in  the  soil.  The  open  sea  within  this  limit  is,  of  course,  subject  to  the  com- 
'mon  right  of  navigation;  and  all  governments,  for  the  purpose  of  self-protec- 
"tion  in  time  of  war,  or  for  the  prevention  of  frauds  on  their  revenue,  exercise 
an  authority  beyond  this  limit:  Gould  on  Waters,  pt.  1,  c.  1,  sees.  1-17,  and 
cotes;  If^eill  v.  Duke  of  Devonshire,  8  App.  Cas.  1.35;  Gammell  v.  Commission' 
■trs,  3  Macq.  419;  Mowatt  v.  McFee,  5  Sup.  Ct.  Canada,  66;  The  Queen  v,  Cu- 
■but,  22  Q.  B.  Div.  622;  Stats.  46  &  47  Vict.,  c.  22.  It  is  further  insisted 
by  the  plaintiff  in  error  that  the  control  of  the  fisheries  of  Buzzard's  Bay 
is,  by  the  constitution  of  the  United  States,  exclusively  with  the  United 
•States,  and  that  the  statute  of  Massachusetts  is  repugnant  to  that  constitu- 
tion and  to  the  laws  of  the  United  States.  In  Dunham  v.  Lamphere,  3  Gray, 
268,  it  was  held  (Chief  Justice  Shaw  delivering  the  opinion  of  the  court)  that 
in  the  distribution  of  powers  between  the  general  and  state  governments, 
the  right  to  the  fisheries,  and  the  power  to  regulate  the  fisheries  on  the  coasts 
and  in  the  tide-waters  of  the  state,  were  left,  by  the  constitution  of  the 
United  States,  with  the  states,  subject  only  to  such  powers  as  Congress  may 
justlj'  exercise  in  the  regulation  of  commerce,  foreign  and  domestic.  In  the 
present  case,  the  court  below  was  asked  to  reconsider  that  decision,  mainly  on 
the  ground  that  the  admiralty  and  maritime  jurisdiction  of  the  courts  of  the 
United  States  was  not  considered  in  the  opinion,  and  that  the  recent  decis- 
ions of  the  supreme  court  of  the  United  States,  on  the  power  of  Congress  to 
cegulate  commerce,  required  that  the  decision  be  reconsidered;  but  the  court 
stated  that  no  recent  decisions  of  this  court  had  been  cited  which  related  to 
the  regulation  of  fisheries  within  the  territorial  tide-waters  of  a  state,  and 
that  the  decisions  of  this  court  which  related  to  that  subject  did  not  appear 
to  be  in  conflict  with  the  decision  in  Dunham  v.  Lamphere,  3  Gray,  268,  and 
■that  it  never  had  been  decided  anywhere  that  the  regulation  of  the  fisheries 
within  the  territorial  limits  of  a  state  was  a  regulation  of  commerce.  It  is 
further  contended  that  by  the  constitution  of  the  United  States  the  judicial 
•power  of  the  United  States  extends  to  all  cases  of  admiralty  and  maritime 
jurisdiction,  and  is  exclusive;  that  this  case  is  within  such  jurisdiction;  and 
that  therefore  the  courts  of  Massachusetts  have  no  jurisdiction  over  it.  In 
McCready  v.  Virginia,  t)4  U.  S.  391,  the  question  involved  was,  whether  the 
state  of  Virginia  could  prohibit  the  citizens  of  other  states  from  planting 
oysters  in  Ware  River,  a  stream  in  Virginia,  where  the  tide  ebbed  and 
flowed,  when  her  own  citizens  had  that  privilege.  In  that  case  it  was  said 
that  the  principle  had  long  been  settled  in  this  court,  that  each  state  owns 
the  beds  of  all  tide-waters  within  its  jurisdiction,  unless  they  have  been 
granted  away;  and  that  in  like  manner  the  states  own  the  tide- waters  them- 
selves, and  the  fish  in  them,  so  far  as  they  are  capable  of  ownership  whila 
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running;  and  this  court  added  in  its  opinion:  'The  title  thus  held  is  sub- 
ject to  the  paramount  right  of  navigation,  the  regulation  of  which,  in  re> 
spect  to  foreign  and  interstate  commerce,  has  been  granted  to  the  United 
States.  There  has  been,  however,  no  such  grant  of  power  over  the  fisheries. 
These  remain  under  the  exclusive  control  of  the  state,  which  has  conse- 
quently the  right,  in  its  discretion,  to  appropriate  its  tide-waters  and  their 
beds,  to  be  used  by  its  people  as  a  common  for  taking  and  cultivating  fish, 
so  far  as  it  may  be  done  without  obstructing  navigation.  Such  an  appropri- 
ation is,  in  effect,  nothing  more  than  a  regulation  of  the  use  by  the  people 
of  their  common  property.  The  right  which  the  people  of  the  state  thus 
acquire  comes  not  from  their  citizenship  alone,  but  from  their  citizenship 
and  property  combined.  It  is,  in  fact,  a  property  right,  and  not  a  mere- 
privilege  or  immunity  of  citizenship,' 

"In  Smith  v.  Maryland,  18  How.  71,  74,  a  vessel  licensed  to  be  employed 
in  the  coaisting  trade  and  fisheries  was  seized  by  the  sheriff  of  Anne  Arundel 
County,  in  Maryland,  while  engaged  in  dredging  for  oysters  in  Chesapeake 
Bay  in  violation  of  a  statute  of  Maryland  enacted  for  the  purpose  of  pre- 
venting the  destruction  of  oysters  in  the  waters  of  that  state;  and  the  ques- 
tions  presented  were,  whether  that  statute  was  repugnant  to  the  provisions  of 
the  constitution  of  the  United  States  which  grant  to  Congress  the  power  to 
regulate  commerce,  or  to  those  which  declare  that  the  judicial  power  of  the 
United  States  shall  extend  to  all  cases  of  admiralty  and  maritime  jurisdic- 
tion, or  to  those  which  declare  that  the  citizens  of  each  state  shall  be  enti- 
tled to  all  privileges  and  immunities  of  citizens  in  the  several  states.  Mr. 
Justice  Curtis,  in  delivering  the  opinion  of  this  court,  said:  '  Wliatever  soil 
below  low-water  mark  is  the  subject  of  exclusive  property  and  ownership- 
belongs  to  the  state  on  whose  maritime  border  and  within  whose  territory 
it  lies,  subject  to  any  lawful  grants  of  that  soil  by  the  state,  or  the  sovereign, 
power  which  governed  its  territory  before  the  Declaration  of  Independence: 
Pollard  V.  Hagan,  3  How.  212;  Martin  v.  Waddell,  16  Pet.  367;  Den  v.  Tlie 
Jersey  Co.,  15  How.  426.  But  this  soil  is  held  by  the  state,  not  only  subject 
to,  but  in  some  sense  in  trust  for,  the  enjoyment  of  certain  public  rights, 
among  which  is  the  common  liberty  of  taking  fish,  as  well  shell-fish  as  float- 
ing fish.'  He  also  said  that  the  statute  of  Maryland  does  'not  touch  the 
subject  of  the  common  liberty  of  taking  oysters,  save  for  the  purpose  of 
guarding  it  from  injury,  to  whomsoever  it  may  belong,  and  by  whomsoever 
it  may  be  enjoyed.  Whether  this  liberty  belongs  exclusively  to  the  citizens 
of  the  state  of  Maryland,  or  may  lawfully  be  enjoyed  in  common  by  all  citi- 
zens of  the  United  States;  whether  this  public  use  may  be  restricted  by  the 
state  to  its  own  citizens  or  a  part  of  them,  or  by  force  of  the  constitution  of 
the  United  States  must  remain  common  to  all  citizens  of  the  United  States; 
whether  the  national  government,  by  a  treaty  or  act  of  Congress,  can  grant 
to  foreigners  the  right  to  participate  therein;  or  what,  in  general,  are  the 
limits  of  the  trust  upon  which  the  state  holds  this  soil, 'or  its  power  to  define 
and  control  that  trust,  —  are  matters  wholly  without  the  scope  of  this  case, 
and  upon  which  we  give  no  opinion.'  Upon  the  question  of  the  admiralty 
jurisdiction  he  said:  'But  we  consider  it  to  have  been  settled  by  this  court, 
in  United  States  v.  Bevans,  3  Wheat.  336,  that  this  clause  in  the  constitution 
did  not  affect  the  jurisdiction,  nor  the  legislative  power  of  the  states  over  b<^ 
much  of  their  territory  as  lies  below  high- water  mark,  save  that  they  parted 
with  the  power  so  to  legislate  as  to  conflict  with  the  admiralty  jurisdiction 
or  laws  of  the  United  States.  As  this  law  conflicts  neither  with  the  admi- 
ralty jurisdiction  of  any  court  of  the  United  States  conferred  by  Congress^ 
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nor  with  any  law  of  Congress  whatever,  we  are  of  opinion  it  is  not  repug- 
nant to  this  clause  of  the  ccnstitution.'  The  court  also  held  that  the  act 
was  not  repugnant  to  the  clause  of  the  constitution  which  conferred  upon 
Congress  the  power  to  regulate  commerce,  and  that  the  enrollment  and 
license  of  the  vessel  gave  to  the  plaintiff  in  error  no  right  to  violate  the 
statute  of  Maryland.  It  is  said  in  the  opinion  that  'no  question  was  made 
in  the  court  below  whether  the  place  in  question  be  within  the  territory  of 
the  state.  The  law  is,  in  terms,  limited  to  the  waters  of  the  state ';  and  the 
question,  therefore,  did  not  arise  'whether  a  voyage  of  a  vessel  licensed 
and  enrolled  for  the  coasting  trade  had  been  interrupted  by  force  of  a  law 
of  a  state  while  on  the  high  seas,  and  out  of  the  territorial  jurisdiction  of 
such  state.'  The  dimensions  of  Chesapeake  Bay  do  not  appear  in  the  report 
of  the  case,  but  it  has  been  said  that  this  bay  is  'twelve  miles  across  at  the 
ocean ':  1  Bishop's  Crim.  Law,  sec.  105.  It  is  a  bay  considerably  larger 
than  Buzzard's  Bay,  and  is  not  wholly  within  the  state  of  Maryland,  although 
at  the  point  where  Anne  Arundel  County  bounds  upon  it  it  is  wholly  in 
that  state:  Haney  v.  Compton,  36  N.  J  L.  507;  Corfield  v.  Coryell,  4  Wash. 
C.  C.  371;  Weston  v,  Sampson,  8  Cush.  347;  54  Am.  Dec.  764;  Mahler  y.  Nor- 
wich and  New  York  Transpoj-tation  Co.,  35  N.  Y.  352;  United  Utatea  v.  Smiley, 

6  Saw.  640. 

"  In  the  case  of  Stockton  v.  Baltimoi  e  etc.  R.  R.  Co.,  32  Fed.  Rep.  9,  in  the 
circuit  court  for  the  district  of  NcvV  Jersey,  Mr.  Justice  Bradley  shows 
clearly  that  there  is  no  necessary  ci^nflict  between  the  right  of  the  state  to 
regulate  the  fisheries  in  a  given  locality,  and  the  right  of  the  United  States 
to  regulate  commerce  and  navigation  in  the  same  locality.  He  says  that 
prior  to  the  Revolution,  the  shore  and  lauds  under  water  of  the  navigable 
streams  and  waters  of  the  province  of  New  Jersey  belonged  to  the  king  of 
Great  Britain,  and  after  the  conquest,  those  lands  were  held  by  the  state,  as 
they  were  by  the  king,  in  trust  for  the  public  uses  of  navigation  and  fishery. 
He  adds:  '  It  is  triie  that  to  utilize  the  fisheries,  especially  those  of  shell-fish, 

it  was  necessary  to  parcel  them  out  to  particular  operators The  power 

to  regulate  commerce  is  the  basis  of  the  power  to  regulate  navigation  and  navi- 
gable waters  and  streams So  wide  and  extensive  is  the  operation  of 

this  power,  that  no  state  can  place  any  obstruction  in  or  upon  any  navigable 
waters  against  the  will  of  Congress.'  The  doctrine  has  always  been  firmly 
maintained  by  this  court,  that  whenever  a  conflict  arises  between  a  state  and 
the  United  States,  as  to  the  regulation  of  commerce  or  navigation,  the  au- 
thority of  the  latter  is  supreme  and  controlling.  Under  the  grant  by  the 
constitution  of  judicial  power  to  the  United  States  in  all  cases  of  admiralty 
and  maritime  jurisdiction,  and  under  the  rightful  legislation  of  Congress, 
personal  suits  on  maritime  contracts  or  for  maritime  torts  can  be  maintained 
in  the  state  courts;  and  the  courts  of  the  United  States,  merely  by  virtue  of 
this  grant  of  judicial  power,  and  in  the  absence  of  legislation  by  Congress, 
have  no  criminal  jurisdiction  whatever.  The  criminal  jurisdiction  of  the 
courts  of  the  United  States  is  wholly  derived  from  the  statutes  of  the  United 
States:  Butler  v.  Boston  and  Sav  mnah  S.  S.  Co.,  130  U.  S.  527;  The  Belfast, 

7  Wall.  624;  The  Eagle,  8  Wall.  15;  Leon  v.  Oalceran,  11  Wall.  185;  Steam- 
boat Co.  V.  Chase,  16  Wall.  522;  Chase  v.  American  Steamboat  Co.,  9  R.  I.  419; 
11  Am.  Rep.  274;  Schoonmaker  v.  Oilmore,  102  U.  S.  118;  Insurance  Co.  v. 
Dunham,  11  Wall.  1;  Jones  v.  United  States,  137  U.  S.  202,  211. 

"  In  each  of  the  cases  of  United  Stales  v.  Bevans,  3  Wheat.  336,  and  of  Com- 
monwe'ilth  v.  Peters,  12  Met.  387,  the  place  where  the  offense  was  committed 
was  in  Boston  Harbor;  and  it  was  held  to  be  within  the  jurisdiction  of  Massa* 
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chnsetts,  accordiug  to  the  meaning  of  the  statutes  of  the  United  States  which 
pnnished  certain  offenses  committed  upon  the  high  seas,  or  in  any  river, 
haven,  basin,  or  bay  'out  of  the  jurisdiction  of  any  particular  state.'  The  test 
applied  in  Commonwealth  v.  Peters,  12  Met.  387,  which  was  decided  in  the 
year  1847,  was  that  the  place  was  within  a  bay  'not  so  wide  but  that  per- 
sons and  objects  on  the  one  side  can  be  discerned  by  the  naked  eye  by  per- 
sons on  the  opposite  side,'  and  was  therefore  within  the  body  of  a  county. 
In  United  States  v.  Bevans,  3  Wheat.  336,  Marshall,  0.  J.,  said:  'The  juris- 
diction of  a  state  is  co-extensive  with  its  territory;  co-extensive  with  its 
legislative  power.  The  place  described  is  unquestionably  within  the  original 
territory  of  Massachusetts.  It  is  then  within  the  jurisdiction  of  Massachu- 
setts, unless  that  jurisdiction  has  been  ceded  to  the  United  States.'  If  the 
place  where  the  offense  charged  in  this  case  was  committed  is  within  the 
general  jurisdiction  of  Massachusetts,  then,  according  to  the  principles  de- 
clared in  Smith  v.  Mai-yland,  18  How.  71,  74,  the  statute  in  question  is  not 
repugnant  to  the  constitution  and  laws  of  the  United  States.  It  is  also  con- 
tended that  the  jurisdiction  of  a  state  as  between  it  and  the  United  States 
must  be  confined  to  the  body  of  counties;  that  counties  must  be  defined  ac- 
cording to  the  customary  English  usage  at  the  time  of  the  adoption  of  the 
constitution  of  the  United  States;  that  by  this  usage  counties  were  bounded 
by  the  margin  of  the  open  sea;  and  that,  as  to  bays  and  arms  of  the  sea  ex- 
tending into  the  land,  only  such,  or  such  parts,  were  included  in  counties  as 
were  go  narrow  that  objects  could  be  distinctly  seen  from  one  shore  to  the 
other  by  the  naked  eye.  But  there  is  no  indication  that  the  customary  law 
of  England  in  regard  to  the  boundaries  of  counties  was  adopted  by  the  con- 
stitution of  the  United  States  as  a  measure  to  determine  the  territorial 
jurisdiction  of  the  states.  The  extent  of  the  territorial  jurisdiction  of  Massa- 
chusetts over  the  sea  adjacent  to  its  coast  is  that  of  an  independent  nation; 
and  except  so  far  as  any  right  of  control  over  this  territory  has  been  granted 
to  the  United  States,  this  control  remains  with  the  state.  In  Untied  States 
V.  Bevans,  3  Wheat.  336,  Marshall,  C.  J.,  in  the  opinion,  asks  the  following 
questions:  'Can  the  cession  of  all  cases  of  admiralty  and  maritime  jurisdic- 
tion be  construed  into  a  cession  of  the  waters  on  which  those  cases  may  arise? 
As  the  powers  of  the  respective  governments  now  stand,  if  two  citizens  of 
Massachusetts  step  into  shallow  water  when  the  tide  flows,  and  fight  a  duel, 
are  they  not  within  the  jurisdiction  and  punishable  by  the  laws  of  Massa- 
chusetts?' 

"The  statutes  of  the  United  States  define  and  punish  but  few  offenses  on  the 
high  seas,  and  unless  other  offenses  when  committed  in  the  sea  near  the  coast 
can  be  punished  by  the  states,  there  is  a  large  immunity  from  punishment 
for  acts  which  ought  to  be  punishable  as  criminal.  Within  what  are  gen- 
erally recognized  as  the  territorial  limits  of  states  by  the  law  of  nations,  a 
state  can  define  its  boundaries  on  the  sea  and  the  boundaries  of  its  counties; 
and  by  this  test  the  commonwealth  of  Massachusetts  can  include  Buzzard's 
Bay  within  the  limits  of  its  counties.  The  statutes  of  Massachusetts,  in  re- 
gturd  to  bays  at  least,  make  definite  boundaries,  which,  before  the  passage  of 
the  statutes,  were  somewhat  indefinite;  and  Rhode  Island  and  some  other 
states  have  passed  similar  statutes  defining  their  boundaries:  Pub.  Stats. 
R.  I.,  1882,  c.  1,  sees.  1,  2;  c.  3,  sec.  6;  Gould  on  Waters,  sec.  16,  and  note. 
The  waters  of  Buzzard's  Bay  are,  of  course,  navigable  waters  of  the  United 
States,  and  the  jurisdiction  of  Massachusetts  over  them  is  necessarily  limited: 
Commonwealth  v.  King,  150  Mass.  221;  but  there  is  no  occasion  to  consider 
the  power  of  the  United  States  to  regulate  or  control,  either  by  treaty  or 
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legislation,  the  fisheries  in  these  waters,  because  there  are  no  existing 
treaties  or  acts  of  Congress  which  relate  to  the  menhaden  fisheries  withia 
such  a  bay.  The  rights  granted  to  British  subjects  by  the  treaties  of  June  5, 
1854,  and  May  8,  1871,  to  take  fish  upon  the  shores  of  the  United  States,  had 
expired  before  the  statute  of  Massachusetts  (Stat.  1886,  c.  192)  was  passed 
"Which  the  defendant  is  charged  with  violating.  The  fish  commission  was  in- 
stituted '  for  the  protection  and  preservation  of  the  food-fishes  of  the  coast 
of  the  United  States.'  Title  51  of  the  Revised  Statutes  relates  solely  to  food- 
fisheries,  and  so  does  the  act  of  1887.  Nor  are  we  referred  to  any  decision 
which  holds  that  the  other  acts  of  Congress  alluded  to  apply  to  fisheries  for 
menhaden,  which  is  found  as  a  fact  in  this  case  not  to  be  a  food-fish,  and  to 
be  only  valuable  for  the  purpose  of  bait  and  of  manufacture  into  fish-oil.  The 
statute  of  Massachusetts  which  the  defendant  is  charged  with  violating 
is,  in  terms,  confined  to  waters  'within  the  jurisdiction  of  this  common- 
wealth ';  and  it  was  evidently  passed  for  the  preservation  of  the  fish, 
and  makes  no  discrimination  in  favor  of  citizens  of  Massachusetts,  and 
against  citizens  of  other  states.  If  there  be  a  liberty  of  fishing  for  swim- 
ming fish  in  the  navigable  waters  of  the  United  States  common  to  the 
inhabitants  or  the  citizens  of  the  United  States,  upon  which  we  express  no 
opinion,  the  statute  may  well  be  considered  as  an  impartial  and  reasonable 
regulation  of  this  liberty;  and  the  subject  is  one  which  a  state  may  well  be 
permitted  to  regulate  within  its  territory,  in  the  absence  of  any  regulation 
by  the  United  States.  The  preservation  of  fish,  even  although  they  are  not 
used  as  food  for  human  beings,  but  as  food  for  other  fish  which  are  so  used, 
is  for  the  common  benefit;  and  we  are  of  opinion  that  the  statute  is  not  re- 
pugnant to  the  constitution  and  the  laws  of  the  United  States.  It  may  bo 
observed  that  section  4398  of  the  Revised  Statutes  (a  re-enactment  of  section 
4  of  the  joint  resolution  of  February  9,  1871)  provides  as  follows  in  refi;ard 
to  the  commissioner  of  fish  and  fisheries:  'The  commissioner  may  take,  or 
cause  to  be  taken,  at  ail  times,  in  the  waters  of  the  sea-coast  of  the  United 
States  where  the  tide  ebbs  and  flows,  and  also  in  the  waters  of  the  lakes, 
such  fish,  or  specimens  thereof,  as  may,  in  his  judgment,  from  time  to  time, 
be  needful  or  proper  for  the  conduct  of  his  duties,  any  law,  custom,  or  usage 
of  any  state  to  the  contrary  notwithstanding.'  This  enactment  may  not 
improperly  be  construed  as  suggesting  that,  as  against  the  law  of  a  state, 
the  fish  commissioner  might  not  otherwise  have  the  right  to  take  fish  in 
places  covered  by  the  state  law.  The  pertinent  observation  may  be  made 
that  as  Congress  does  not  assert,  by  legislation,  a  right  to  control  pilots  in 
the  bays,  inlets,  rivers,  harbors,  and  ports  of  the  United  States,  but  leaves 
the  regulation  of  that  matter  to  the  states  {Cooley  v.  Board  of  Wardens,  12 
How.  299),  so  if  it  does  not,  assert,  by  affirmative  legislation,  its  right  or 
will  to  assume  the  control  of  menhaden  fisheries  in  such  bays,  the  right  to 
control  such  fisheries  must  remain  with  the  state  which  contains  such  bays. 
We  do  not  consider  the  question  whether  or  not  Congress  would  have  the 
right  to  control  the  menhaden  fisheries  which  the  statute  of  Massachusetts 
assumes  to  control;  but  we  mean  to  say  only  that,  as  the  right  of  control 
«xists  in  the  state  in  the  absence  of  the  affirmative  action  of  Congress  tak- 
ing such  control,  the  fact  that  Congress  has  never  assumed  the  control  of 
fiuch  fisheries  is  persuasive  evidence  that  the  right  to  coutrol  them  still  re 
mains  in  the  state." 
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Casey  v.  Smith. 

[152  Massachusetts,  294.] 

Child,  Contribctort  Nbglioence  of  Person  in  Charge  oj.  —  If  » 
child  is  too  young  to  be  capable  of  taking  care  of  himself,  it  is  the  duty 
of  his  proper  custodian  to  care  for  him;  and  in  an  action  to  recover  for 
injuries  caused  by  the  negligence  of  another,  if  his  custodian  was  guilty 
of  negligence,  that  negligence  is  imputed  to  the  child. 

Contributory  Negligence. — If  the  Parents  of  a  Child  Three  Years- 
OF  Age  permit  him  to  go  upon  a  crowded  public  street  attended  by  no 
one  but  his  brother  and  sister,  aged  respectively  seven  years  and  nine 
months,  and  five  years  and  fourteen  days,  for  the  purpose  of  meeting 
his  father,  fifty  minutes  before  the  latter  is  expected  to  return,  and  the 
child  is  run  over  wholly  or  partly  through  his  failure  to  exercise  sucb 
care  as  an  adult  person  of  ordinary  prudence  would  have  exercised 
under  like  circumstances,  the  injuries  must  be  imputed  to  the  negli- 
gence of  the  parents,  and  no  recovery  can  be  had  therefor. 

Action  to  recover  for  injuries  caused  to  the  plaintiff  by  his 
being  run  over  by  a  vehicle  on  B  Street,  in  South  Boston. 
The  jury  returned  a  verdict  in  favor  of  the  defendant. 

J.  A.  McGeoughj  for  the  plaintiff. 

C  T.  Gallagher,  for  the  defendant. 

Knowlton,  J.  The  plaintiff,  at  the  time  of  the  accident^ 
was  three  years  and  nineteen  days  old.  He  was  run  over  on 
a  public  street  in  a  crowded  part  of  the  cit}'  of  Boston,  and 
the  jury  have  found,  in  substance,  that  the  accident  wa& 
caused,  wholly  or  in  part,  by  his  failure  to  exercise  such  care 
as  an  adult  person  of  ordinary  prudence  would  have  exer- 
cised under  like  circumstances.  That  fact  would  not  pre- 
vent his  recovery,  if  he  was  of  such  age  and  intelligence  that 
he  could  properly  be  alone  on  the  street,  and  if  he  used  the 
ordinary  care  of  boys  of  his  age;  but  if  he  was  too  young  to 
take  care  of  himself,  and  was  negligently  permitted  to  be  on 
the  street,  and  if  he  was  hurt  when  an  adult  in  his  place 
would  not  have  been,  the  negligence 'whereby  he  came  there 
would  be  held  to  have  contributed  to  the  accident.  In  such 
a  case,  bis  presence  there  would  be  a  cause,  and  not  merely 
a  condition,  of  the  «iccident.  If  a  child  is  too  young  to  be 
capable  of  caring  for  himself,  it  ia  the  duty  of  his  proper 
custodian  to  care  for  him;  and  in  a  suit  to  recover  for  an 
injury  caused  by  the  negligenc  of  another,  if  his  custodian 
was  guilty  of  negligence,  that  negligence  is  imputed  to  him: 
Lynch  V.  Smith,  104  Mass.  52,  57;  6  Am.  Rep.  188;  Gibbon» 
r.  Willianut  135  Mass.  333,  335;  Collins  v.  South  Boston  R  R,, 
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142  Mass.  301,  314;  56  Am.  Rep.  675.  In  the  present  case, 
the  judge  ruled,  in  effect,  that  the  plaintiff  was  too  young  to- 
be  capable  of  taking  care  of  himself  on  a  street  crowded  with 
vehicles,  and  that  his  mother,  who  was  his  proper  custodian, 
was  negligent  in  allowing  him  to  be  there  at  the  time  of  the 
accident. 

His  mother  voluntarily  permitted  him  to  go  upon  the- 
street  attended  by  no  one  but  his  brother,  seven  years  and 
nine  months  old,  and  his  sister,  five  years  and  fourteen  daya 
old.  It  was  on  the  thirteenth  day  of  March,  and  the  weather 
was  clear  and  cold.  She  lived  on  Bolton  Street,  a  narrow 
street  with  narrow  sidewalks,  about  forty-five  feet  from  the- 
corner  of  B  Street,  which  is  about  twenty-five  or  thirty  feel 
wide  between  the  curbstones,  and  has  sidewalks  about  eight 
feet  wide.  She  let  the  three  children  go  out  at  about  twenty 
minutes  past  five  o'clock  in  the  afternoon,  to  await  their 
father's  coming  home  from  work.  Their  father  testified  that 
he  was  accustomed  to  come  home  from  his  work  by  way  of 
B  Street,  at  about  ten  minutes  past  six  o'clock,  and  that  he 
had  frequently  met  his  children  waiting  for  him  on  B  Street 
or  Bolton  Street,  and  that  he  and  the  plaintiff's  mother  knew 
that  B  Street,  "  at  this  time  of  the  day,  was  usually  crowded 
with  teams  of  various  kinds."  The  question  presented  bjr 
the  exceptions  is,  whether,  on  these  facts,  which  were  all  un- 
disputed, the  jury  could  properly  have  been  permitted  to  find 
that  the  plaintiff's  mother  was  in  the  exercise  of  due  care  in 
allowing  him  to  go  upon  the  street.  It  is  to  be  noted  that  he 
went  out  with  his  brother  and  sister  fifty  minutes  before  hia 
father  was  expected  to  return.  His  mother  must  be  pre- 
sumed to  have  known  the  disposition  and  habits  of  children, 
and  to  have  expected  that  they  would  occupy  themselves  for 
nearly  an  hour  on  the  street  as  children  would  naturally  do. 
What  she  did  was  equivalent  to  telling  them  to  go  out  and 
play  on  the  street  until  their  father  should  come  home.  It 
was  very  different  from  a  direction  to  them  to  go  together  to- 
a  designated  place,  and  after  doing  an  errand,  directly  to 
return.  She  knew  they  must  occupy  themselves  in  some 
way  for  fifty  minutes,  and  that  they  were  to  be  upon  a  street 
crowded  with  teams.  It  cannot  be  argued  that  the  girl,  five 
years  old,  could  assist  in  the  care  of  the  plaintiff.  Her  pres- 
ence would  increase  rather  than  diminish  the  probability  of 
accident.  There  could  have  been  no  reasonable  ground  for 
expecting  that  the  older  boy,  for  so  long  a  time,  would  exer- 
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■cise  the  constant  and  eflScient  supervision  and  control  of  the 
plaintiff  which  would  be  necessary  reasonably  to  secure  his 
safety  in  such  a  place.  If  the  two  older  children  had  the 
plaintiff  by  the  hand  when  they  left  the  house,  and  if  they 
might  have  been  trusted  to  go  in  that  way  if  sent  on  an 
errand  a  little  distance  along  the  street,  the  mother  must 
have  known  that,  if  sent  out  to  pass  their  time  for  an  hour, 
•each  would  soon  insist  upon  having  freedom  of  movement. 

The  case  differs  materially  from  all  those  cited  by  the 
plaintiff's  counsel,  and  a  majority  of  the  court  are  of  opinion 
that  there  was  no  evidence  that  the  mother  of  the  plaintiff 
was  in  the  exercise  of  due  care  in  permitting  him  to  go  on 
the  street  for  so  long  a  time  without  making  better  provision 
io  secure  his  safety. 

Exceptions  overruled.         

Neolioenck — Parent  and  Child. — In  an  action  for  negligent  injury 
•to  an  infant,  brought  by  a  parent  for  the  latter's  benefit,  the  contributory 
negligence  of  the  parent  is  a  bar  to  the  action,  except  when  the  injury  to 
the  child  was  committed  wantonly,  willfully,  or  recklessly:  Westbrook  v. 
Mobik  etc.  B.  R.  Co.,  66  Miss.  560;  14  Am.  St.  Rep.  587,  and  note.  Com- 
pare also  Wymore  v.  Maliaska  County,  78  Iowa,  396;  16  Am.  St.  Rep.  449; 
Winters  v.  Kansas  City  C.  B'y  Co.,  99  Mo,  509;  17  Am.  St.  Rep.  591;  PraU 
■etc.  Co.  V.  BratDley,  83  Ala.  371;  3  Am.  St.  Rep.  751,  and  note.  A  child  of 
very  tender  years  cannot  be  guilty  of  contributory  negligence;  and  the 
•weight  of  authority  seems  to  maintain  the  rule  that  the  negligence  of 
parents  cannot  be  imputed  to  such  a  child,  when  recovery  is  sought  on 
l)ehalf  of  the  child,  and  not  that  of  the  parents:  Shippy  v.  Au  S(UfU,  85 
Mich.  280. 


Brown  v,  Holyoke  Water  Power  Company. 

[152  Massachcsbtts,  463.] 

liANDLORi)  AND  TENANT  —  EVICTION.  —  If  a  room  and  power  are  let  together 
in  one  contract,  and  the  right  to  have  the  power  furnished  through  a  belt 
is  appurtenant  to  the  room,  the  throwing  ofif  of  the  belt  by  the  landlord, 
and  keeping  it  off  with  a  view  to  stopping  the  tenant's  business  and 
compelling  him  to  vacate  the  room,  is  an  eviction  entitling  him  to  re- 
cover such  damages  as  he  suffered  thereby. 

Tenant  at  Will  may  Recover  Damages  of  his  Landlord  resulting 
from  his  unlawful  eviction  by  the  latter,  though  the  tenancy  might  have 
been  terminated  in  a  short  time  by  proper  proceedings  therefor. 

T.  B.  O'Donnell,  for  the  plaintiffs. 

0.  Wells,  W.  W.  McClench,  and  J.  Barnes,  for  the  defendant. 

Knowlton,  J.    The  plaintiffs  hired  of  the  defendant  a  room 
in  which  were  shafting  and  a  pulley  connected  by  a  belt  with 
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another  part  of  the  defendant's  premises,  in  such  a  way  as  to- 
furnish  power  —  which  we  infer  to  have  been  water-power  — 
for  the  running  of  machinery  in  the  room  hired  by  the  plain- 
tiffs. The  room  and  power  were  let  together  in  one  contract, 
and  the  report  indicates  that  the  room  was  so  situated  in  ref- 
erence to  the  source  of  power,  and  so  connected  with  it,  that 
the  right  to  have  the  power  which  would  be  furnished  through 
the  belt  in  the  ordinary  way  was  appurtenant  to  the  plaintiffs' 
room,  which  by  the  contract  of  the  parties  was  treated  as  a 
part  of  the  premises  let.  Without  having  terminated  the 
plaintiffs'  tenancy,  the  defendant  threw  ofif  the  belt,  and  kept, 
it  off,  with  a  view  to  stop  the  plaintiffs'  business,  and  to  oblige 
them  to  vacate  the  room.  This  was  a  breach  of  the  defend- 
ant's implied  contract  for  quiet  enjoyment,  and  an  eviction 
of  the  plaintiffs  from  an  important  part  of  the  premises  let, 
which  entitle  them  to  recover  such  damages  as  they  suffered 
from  the  defendant's  unlawful  act:  Dexter  v.  Manley,  4  Cush. 
14;  Royce  v.  Guggenheim,  106  Mass.  201;  8  Am.  Rep.  322; 
Sherman  v.  Williams,  113  Mass.  481;  18  Am.  Rep.  522.  The 
tenancy  at  will  might  have  been  terminated  in  a  short  time 
by  proper  proceedings;  but  until  it  was  terminated,  the  plain- 
tiffs could  not  lawfully  be  deprived  of  the  enjoyment  of  any 
part  of  the  premises  hired. 
Verdict  set  aside.  

Landlord  and  Tenant — Eviction  —  What  Constitutes. — The  ne- 
glect of  the  landlord  to  keep  the  premises  in  a  condition  suitable  to  the  pui^- 
poses  for  which  it  was  rented  may  be  treated  as  an  eviction,  by  the  tenant, 
and  he  may  refuse  to  pay  rent:  Alger  v.  Kennedy,  49  Vt,  109;  24  Am.  Rep.  117. 
As  to  what  acts  of  a  landlord  constitute  an  eviction,  see  extended  note  to- 
De  WiU  V.  Piersm,  112  Mass.  8;  17  Am.  Rep.  62.  A  tenant  should  be  held 
evicted  when  the  act  of  the  landlord  is  of  such  a  character  as  to  deprive  the 
tenant  of  the  beneficial  use  and  enjoyment  of  the  leased  premises:  Pridgeon 
V.  Excelsior  Boat  Club,  66  Mich.  326;  Conlon  v.  McOraw,  66  Mich.  194;  Tall- 
man  V.  Murphy,  120  N.  Y.  346;  Leonard  y.  Amutrong,  73  Mich.  677. 
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Gordon  v.  Cummtngs. 

[U2  Massachusetts,  513.] 
Landlord's  Liabilitt  tor  Lbtter-cabrieb  Injcbed  ok  his  Premises.  — 

If  the  owner  of  a  building  lets  different  parts  of  it  to  tenants,  but  thers 
is  an  open  hallway  in  which  is  an  elevator  and  also  letter-boxea  for  the 
accommodation  of  the  tenants,  and  the  hallway  does  not  appear  to  have 
been  leased,  but  is  always  open,  a  letter-carrier  who  enters  the  hallway 
to  put  a  letter  for  one  of  the  tenants  in  a  letter-box  kept  there  for  that 
purpose  may  be  deemed  to  have  entered  the  premises  by  the  invitation 
or  authority'  of  the  owner,  and  hence  may  recover  of  him  if  there  in* 
jured  through  his  negligence. 
Neoligencb  mat  be  Imputed  to  the  Owneb  op  a  Buildino  in  the 
Management  of  an  Elevator-well,  when  the  elevator  itself  is  used 
by  the  tenants  in  the  daytime,  but  at  night  is  in  charge  of  a  servant  of 
the  owner,  and  while  so  in  charge  is  left  open  and  unguarded  in  the  hall* 
way  where  it  ia  quite  dark,  and  where  are  letter-boxes  to  receive  the 
mail  of  tenants,  and  a  letter-carrier  in  attempting  to  reach  such  boxea 
to  deposit  mail  therein  falls  down  such  well  and  is  injured. 

/.  D.  Long,  for  the  plaintiff. 

W.  A.  Gaston,  for  the  defendants. 

Devens,  J.  This  is  an  action  of  tort  for  personal  injuries 
occasioned  to  the  plaintiff  by  falling  into  an  unguarded  ele- 
vator-well on  Albany  Street,  in  Boston.  In  order  that  the 
plaintiff  might  maintain  his  action,  in  which  he  relied  solely 
on  the  common-law  counts  of  his  declaration,  it  was  neces- 
sary for  him  to  offer  evidence  which  would  justify  the  jury 
in  finding  that  he  entered,  or  attempted  to  enter,  upon  the 
defendants'  premises  by  some  invitation  or  authority  from 
them;  that  he  was  injured  in  so  doing  by  some  want  of  care 
for  which  they  were  responsible,  in  the  construction  or  the 
management  of  the  approach  to  the  entrance  he  was  author- 
ized to  use,  by  means  of  which  neglect  he  was  injured;  and 
that  he  was  himself  in  the  exercise  of  due  care.  It  is  not 
necessary  to  decide  that,  upon  the  evidence  offered,  the  jury 
should  have  found  in  the  plaintiff's  favor  on  these  three 
propositions.  If  it  was  sufficient,  if  believed,  to  authorize 
them  so  to  do,  the  case  should  have  been  submitted  to  them. 

The  plaintiff  was  a  United  States  letter-carrier;  the  place 
which  he  sought  to  enter  was  known  as  No.  619  Albany 
Street.  It  was  always  open,  having  no  door  to  close  it.  As- 
cending from  its  threshold,  which  itself  constituted  the  first 
step,  was  a  flight  of  four  or  five  steps,  to  a  door  which  opened 
upon  an  entry  or  hallway  in  which  were  three  or  four  boxes, 
placed  there  for  the  accommodation  of  the  plaintiff  by  the 
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tenants  of  the  defendants,  who  occupied  the  various  stories  of 
the  building,  for  the  reception  of  their  mail-matter.  Among 
the  rest  was  a  box  for  that  purpose  for  the  mail-matter  of 
Mellish,  Byfield,  &  Co.,  who  were  tenants  at  will  of  the  third 
and  fourth  floors  of  the  building  of  the  defendants,  and  for 
whom  the  plaintiff  had  a  letter  which  he  was  seeking  to  de- 
liver by  placing  it  in  their  box.  The  hallway  into  which  the 
plaintiff  sought  to  enter  had  a  flight  of  stairs  which  led  to  the 
next  story.  The  defendants  owned  the  building,  and  there 
was  nothing  which  tended  to  show  that  this  hallway  was 
leased,  or  that  they  did  not  have  the  entire  management  of 
it.  A  watchman  also  employed  by  them  had  the  general 
charge  of  the  building  during  the  night,  taking  control  of  it 
from  six  in  the  evening  until  six  in  the  morning.  How  long 
these  letter-boxes  had  been  in  the  entry,  or  how  often  the 
plaintiff  had  visited  them  in  the  discharge  of  his  duty  as  a 
letter-carrier,  does  not  fully  appear  by  the  report;  but  their 
existence  in  so  public  a  place,  which  was,  so  far  as  appears, 
entirely  in  the  control  of  the  defendants,  could  not  have  been 
without  their  knowledge,  and  whatever  the  rights  of  the  ten- 
ants or  their  servants  may  have  been  in  the  entry,  afforded 
gome  evidence  that  the  boxes  were  there  by  the  defendants' 
authority  and  permission,  and  that  the  letter-carrier  in  visit- 
ing them  in  the  performance  of  his  duty  came  there  by  the 
implied  invitation  of  the  defendants  for  the  convenience  of 
their  tenants,  or  at  least  that  he  was  authorized  to  believe 
that  he  came  there  by  such  an  invitation.  While  the  buildin'g 
was  intended  for  workshops,  and  while  there  were  no  offices  in 
it,  it  was  still  one  where,  to  some  extent  at  least,  the  tenants 
received  letters,  and  there  was  a  preparation  and  adaptation 
of  the  entry,  or  hallway,  for  the  plaintiff's  use  which  might 
well  lead  him  to  believe  that  he  could  safely  enter  in  the  per- 
formance of  his  duty:  Sweeny  v.  Old  Colony  etc.  R.  R.  Co.,  10 
Allen,  368;  87  Am.  Dec.  644;  Larue  v.  Farren  Hotel  Co.,  116 
Mass.  67;  Parker  v.  Barnard,  135  Mass.  116;  46  Am.  Rep. 
450;  Learoyd  v.  Godfrey,  138  Mass.  315. 

If  the  plaintiff  was  authorized  and  induced  to  enter  this 
hallway,  there  was  also  evidence  of  a  want  of  due  care  in  the 
management  of  the  elevator-well  down  which  the  plaintiff 
fell.  It  opened  directly  upon  the  street,  about  twenty  inches 
back  from  the  line  of  the  street,  by  a  doorway  framed  in  gran- 
ite, its  threshold  being  some  eight  inches  higher  than  the 
flagging  of  the  street.     Separated  from  this  elevator  doorway 
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by  a  stone  post  one  foot  wide  was  the  entrance,  of  about  the 
same  dimensions  and  construction,  which  led  up  to  the  hall- 
way of  which  we  have  already  spoken.  Its  threshold  was  at 
the  same  height  as  that  of  the  elevator  entrance,  and  was  a 
continuation  of  it,  but  not  quite  so  wide.  The  elevator  en- 
trance  was  provided  with  an  up  and  down  sliding  door,  which 
when  down  closed  the  entrance,  and  with  a  chain,  which 
when  hooked  hung  loosely  across  it.  On  the  evening  when 
the  accident  occurred,  the  elevator  doorway  was  open  and  the 
chain  unhooked.  It  was  quite  dark,  about  half-past  six 
o'clock,  in  January,  and  the  night  was  foggy.  There  was  no 
light  on  the  outside  of  the  building,  although  there  was  a  gas 
light  at  a  distance  of  about  sixty  feet,  and  an  electric  light  at 
a  distance  of  120  feet.  The  sidewalk  in  front  of  the  build- 
ing did  not  extend  in  front  either  of  the  elevator  entrance 
or  of  the  entrance  to  No.  619,  the  intervening  space  being 
flagged  even  with  the  street  so  that  teams  could  back  up  to 
both  these  entrances.  Upon  this  state  of  facts,  there  was  evi- 
dence of  a  want  of  due  care  in  leaving  the  elevator  entrance 
thus  exposed,  and  the  plaintiff's  testimony  tended  to  show 
that,  while  seeking  to  enter  at  No.  619,  he  stepped  into  the 
elevator  entrance  and  was  precipitated  down  the  well.  He 
had  a  right  to  suppose  that,  when  seeking  to  enter  where 
he  had  a  right  to  go,  he  would  not  be  exposed  to  this  dan- 
ger, and  that  an  entrance  by  its  side,  easily  to  be  mistaken 
for  it,  would  not  be  left  open  and  ui-inclosed  by  any  bar- 
rier at  a  time  when  it  was  not  in  use.  Without  any  light 
directly  upon  it,  with  the  door  open  directly  upon  the  elevator- 
well,  with  the  chain  unhooked,  it  might  certainly  be  held  by 
a  jury  that  there  was  a  carelessness  in  its  management  which 
would  expose  any  one  to  serious  danger  who  was  lawfully  ap- 
proaching the  entrance  to  the  hallway.  There  was  also  evi- 
dence that  for  this  condition  of  things  the  defendants  were 
responsible.  While  their  tenants  had  the  authority  to  use 
this  elevator,  it  was  the  defendants'  duty  to  see  that,  while 
not  in  use,  it  was  in  a  safe  condition  for  those  who  were  pass- 
ing in  the  street  or  lawfully  seeking  access  to  their  building. 
They  furnished  the  power  by  which  the  elevator  was  run,  al- 
though the  tenants  used  it  for  freight  purposes  during  the 
day.  But  the  defendants'  servant,  the  watchman,  was,  in  the 
language  of  the  report,  "  supposed  to  shut  the  elevator  at  six 
o'clock  at  night."  By  this  we  understand  that  it  was  his 
duty  so  to  do,  and  on  the  night  of  the  accident  be  was  at  the 
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building  before  tbe  accident  happened.  It  was  thus  appar- 
ently by  the  neglect  of  their  own  servant  that  the  elevator  en- 
trance was  in  the  exposed  condition  in  which  it  was  found. 
While  the  defendants  permitted  their  tenants  to  use  the  ele- 
vator during  the  day,  they  had  not  let  it  to  them  nor  relin- 
quished to  them  the  control  of  it.  They  had  not  let  the 
whole  of  their  building,  but  were  themselves  in  occupation  of 
the  part  that  was  not  let,  and,  so  far  as  appears,  had  full  au- 
thority to  make  the  well  safe. 

It  is  said  by  the  defendants  that  the  opening  into  which 
the  plaintifif  fell  was  not  on  the  premises  let  to  Mellish,  By- 
field,  &  Co.,  and  that  there  can  be  no  liability  on  their  part 
for  an  injury  which  did  not  arise  from  any  defect  either  of 
the  leased  premises  or  of  premises  over  which  the  tenants  had 
the  right  of  inviting  customers,  so  that,  even  if  they  would  be 
liable  to  the  plaintiff  for  an  injury  if  he  had  received  it  in  the 
hallway  by  a  defect  existing  there,  they  are  not  liable  for  an 
injury  incurred  by  reason  of  negligence  in  the  management 
of  any  opening  not  on  the  leased  premises.  This  is  to  limit 
the  liability  of  the  defendants  quite  too  narrowly.  If  the  de- 
fendants had  induced  or  invited,  through  their  tenants,  the 
plaintiff  to  enter  at  No.  619  Albany  Street,  so  far  as  the 
access  thereto  was  under  their  own  control,  it  was  their  duty 
to  see  that  this  access  was  not  endangered  by  their  negligence 
in  the  management  of  the  other  parts  of  their  building,  in 
order  that  a  person  rightfully  seeking  to  enter  should  not  be 
exposed  to  the  liability  of  a  fall  into  an  opening  so  constructed 
that  it  might  well  be  mistaken  for  the  proper  entrance:  Elliott 
V.  Frayy  10  Allen,  378,  885;  87  Am.  Dec.  658;  Larue  v.Farren 
Hotel  Co.,  116  Mass.  67;  Eeadman  v.  Conway^  126  Mass.  374. 

There  remains  the  question  whether  the  plaintiff  offered 
any  sufficient  evidence  of  due  care.  He  knew  the  character 
and  description  of  the  premises;  he  had  passed  them  many 
times,  and  was  aware  that  the  two  entrances  were  close 
to  each  other;  but  his  previous  knowledge  of  their  dangerows 
proximity  is  not  conclusive  that  he  was  not  exercising  due 
care  in  attempting  to  enter:  Looney  v.  McLean,  129  Mass. 
33;  37  Am.  Rep.  295.  He  described  the  care  with  which  he 
moved,  his  feeling  his  way,  his  effort  to  ascertain  when  he 
stepped  upon  the  threshold  that  he  was  in  the  right  entrance. 
To  some  extent  he  might  suppose  that  at  that  hour  either  the 
chain  would  be  across  or  the  door  closed  at  the  elevator  en- 
trance, and  putting  his  knee  and  hand  forward,  discovered 

AM.  St.  Rep..  Vol.  XXIIL  — W 


850  Miller  v.  Hobton.  [Mass. 

neither.  The  character  of  his  conduct,  depending  upon  this 
and  other  circumstances,  is  such  that  it  is  not  possible  to 
say,  as  matter  of  law,  that,  viewed  in  the  light  of  common 
knowledge  or  experience,  he  was  lacking  in  due  care;  Whee- 
lock  V.  Boston  etc.  R.  R.  Co.,  105  Mass.  203. 

We  are  therefore  of  opinion  that  the  learned  judge  who 
presided  was  in  error  in  withdrawing  the  case  from  the  jury, 
and  that  the  questions  of  fact  involved  should  have  been  sub- 
mitted to  their  experience  and  judgment. 

Case  to  stand  for  trial. 

Landlord  and  Tenant  —  Liabilit?  of  Landlord  for  Neoligenoi  nr 
REPAUt  OF  Premises.  —  The  laadlord  is  liable  in  damages  to  one  injured  by 
falling  throagh  opening  in  sidewalk  left  open  by  the  janitor  in  bis  employs 
Jenmvg$  t.  Van  Schaick,  108  N.  Y.  530;  2  Am.  St.  Rep.  459,  and  note.  A 
landlord  is  liable  to  a  third  person  who  is  lawfully  using  his  premises  and  i« 
injured  by  the  negligence  of  the  landlord  in  not  keeping  it  in  repair:  Daiay 
T.  Savage,  145  Mass.  38;  1  Am.  St.  Rep.  429,  and  extended  note  contain- 
ing numerous,  cases  discussing  this  subject;  IngallM  v.  Adam*  Expreu  Co., 
44  Minn.  128. 
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[152  Massachusetts,  640.] 

Stattttobt  Oonstructtion. — If  certain  commissioners,  "in  all  cases  of  faroy 
or  glanders,  having  condemned  an  animal  infected  therewith,"  aro 
directed  by  statute  to  cause  it  to  be  killed,  they  are  not  authorized  to 
kill  an  animal  not  infected  by  the  disease;  and  its  owner,  in  an  action 
to  recover  damages  for  killing  it,  is  at  liberty  to  prove  that  it  did  nok 
have  the  disease  on  account  of  which  it  was  condemned. 

Constitutional  Law  —  Nuisances.  —  While  the  legislature  may  declare 
horses  infected  with  glanders  to  be  nuisances,  and  authorize  them  to  be 
killed  without  compensation  to  their  owners,  it  cannot  make  the  decision 
of  an  «D  parte  board  conclusive  that  a  horse  is  diseased,  and  deprive  its 
owner  of  the  right  to  be  heard,  and  to  have  a  trial  by  jury  upon  the 
question  whether  or  not  it  was  infected  with  the  disease  specified  in  the 
statute. 

J.  Browrif  for  the  plaintiff. 

H.  J.  FvUeVj  for  the  defendants. 

Holmes,  J.  This  is  an  action  of  tort  for  killing  the  plain- 
tiflfs  horse.  The  defendants  admit  the  killing,  but  justify  as 
members  of  the  board  of  health  of  the  town  of  Rehoboth, 
under  an  order  addressed  to  the  board  and  signed  by  two  of 
the  three  commissioners  on  contagious  diseases  among  domes- 
tic animals,  appointed  under  the  statute  of  1885,  chapter  378, 
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and  acting  under  the  alleged  authority  of  the  statute  of  1887, 
chapter  252,  section  13.  This  order  declared  that  it  was  ad- 
judged that  the  horse  had  the  glanders,  and  that  it  was 
condemned,  and  directed  the  defendants  to  cause  it  to  be 
killed.  The  judge  before  whom  the  case  was  tried  found 
that  the  horse  had  not  the  glanders,  but  declined  to  rule  that 
the  defendants  had  failed  to  make  out  their  justification,  and 
found  for  the  defendants.     The  plaintiff  excepted. 

The  language  of  the  material  part  of  section  13  of  the  act 
-of  1887  is:  "  In  all  cases  of  farcy  or  glanders,  the  commission- 
ers, having  condemned  the  animal  infected  therewith,  shall 
cause  such  animal  to  be  killed  without  an  appraisal,  but  may 
pay  the  owner  or  any  other  person  an  equitable  sum  for  the 
tilling  and  burial  thereof."  Taken  literally,  these  words  only 
give  the  commissioners  jurisdiction  and  power  to  condemn  a 
horse  that  really  has  the  glanders.  The  question  is,  whether 
they  go  further  by  implication,  so  that,  if  a  horse  which  has 
not  the  disease  is  condemned  by  the  commissioners,  their 
order  will  protect  the  man  who  kills  it,  in  a  subsequent  suit 
by  the  owner  for  compensation. 

The  main  ground  for  reading  into  the  statute  an  intent  to 
make  the  commissioners'  order  an  absolute  protection  is,  that 
there  is  no  provision  for  compensation  to  the  owner  in  this 
class  of  cases;  and  therefore,  unless  the  order  is  a  protection, 
those  who  carry  it  out  will  do  so  at  their  peril.  Such  a  con- 
struction, when  once  known,  would  be  apt  to  destroy  the  effi- 
ciency of  the  clause,  as  few  people  could  be  found  to  carry  out 
orders  on  these  terms. 

On  the  other  hand,  this  same  absence  of  any  provision  for 
compensation  to  the  owner,  even  if  not  plainly  founded  on 
the  assumption  that  only  a  worthless  thing  and  a  nuisance  is 
in  question,  still  would  be  an  equally  strong  argument  for 
keeping  to  the  literal  and  narrower  interpretation.  If  the 
legislature  had  had  in  mind  the  possible  destruction  of  healthy 
horses,  there  was  no  reason  in  the  world  why  it  should  not 
have  provided  for  paying  the  owners.  Section  12  does  pro- 
Tide  for  paying  them  in  all  cases  where  they  are  not  in  fault, 
unless  this  is  an  exception.  When,  as  here,  the  horse  not  only 
is  not  to  be  paid  for,  but  may  be  condemned  without  appeal, 
and  killed  without  giving  the  owner  a  hearing,  or  even  notice, 
the  grounds  are  very  strong  for  believing  that  the  statute 
means  no  more  than  it  says,  and  is  intended  to  authorize  the 
killing  of  actually  infected  horses  only.     If  the  commissioners 
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had  felt  any  doubt,  they  could  have  had  the  horse  appraised 
under  section  12.  Whether  an  action  would  have  lain  in  that 
case  we  need  not  consider. 

The  reasons  for  this  construction  seem  decisive  to  a  major- 
ity of  the  court,  when  they  consider  the  grave  questions  which 
would  arise  as  to  the  constitutionality  of  the  clause  if  it  were 
construed  the  other  way. 

Section  13  of  the  act  of  1887,  by  implication,  declares  horses 
with  the  glanders  to  be  nuisances,  and  we  assume  in  favor  of 
the  defendant  that  it  may  do  so  constitutionally,  and  may 
authorize  them  to  be  killed  without  compensation  to  the  own- 
ers. But  the  statute  does  not  declare  all  horses  to  be  nui- 
sances, and  the  question  is,  whether,  if  the  owner  of  the  horse- 
denies  that  his  horse  falls  within  the  class  declared  to  be  so,, 
the  legislature  can  make  the  ex  parte  decision  of  a  board  like^ 
this  conclusive  upon  him.  That  question  is  answered  by  th&- 
decision  in  Fisher  v.  McGirr,  1  Gray,  1;  61  Am.  Dec.  381.  It 
is  decided  there  that  the  owner  has  a  right  to  be  heard,  and 
further,  that  only  a  trial  by  jury  satisfies  the  provision  of  arti- 
cle 12  of  the  Declaration  of  Rights,  that  no  subject  shall  be 
deprived  of  his  property  but  by  the  judgment  of  his  peers  or 
the  law  of  the  land. 

In  Belcher  v.  Farrar,  8  Allen,  325,  328,  it  was  said:  "It 
would  violate  one  of  the  fundamental  principles  of  justice  to 
deprive  a  party  absolutely  of  the  free  use  and  enjoyment  of 
his  estate  under  an  allegation  that  the  purpose  to  which  it 
was  appropriated,  or  the  mode  of  its  occupation,  was  injurious 
to  the  health  and  comfort  of  others,  and  created  a  nuisance, 
without  giving  the  owner  an  opportunity  to  appear  and  dis- 
prove the  allegation,  and  protect  his  property  from  the  re- 
straint to  which  it  was  proposed  to  subject  it."  See  also 
Sawyer  v.  State  Board  of  Health,  125  Mass.  182;  Winthrop  v. 
Farrar,  11  Allen,  398.  Of  course  there  cannot  be  a  trial  by 
jury  before  killing  an  animal  supposed  to  have  a  contagious- 
disease,  and  we  assume  that  the  legislature  may  authorize  its 
destruction  in  such  emergencies  without  a  hearing  beforehand. 
But  it  does  not  follow  that  it  can  throw  the  loss  on  the  owner 
without  a  hearing.  If  he  cannot  be  heard  beforehand,  he  may 
be  heard  afterward.  The  statute  may  provide  for  paying  liim 
in  case  it  should  appear  that  his  property  was  not  what  the 
legislature  has  declared  to  be  a  nuisance,  and  may  give  him 
his  hearing  in  that  way.    If  it  does  not  do  so,  the  statute  m&y 
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leave  those  who  act  under  it  to  proceed  at  their  peril,  and  the 
■owner  gets  his  hearing  in  an  action  against  them. 

An  illustration,  although  not  strictly  an  instance,  of  the 
former  mode  may  be  found  in  the  statute  authorizing  fire- 
wards  or  engineers  of  fire  departments  to  order  houses  to  be 
pulled  down  in  order  to  prevent  the  spreading  of  a  fire,  and 
making  the  town  answerable  to  the  house-owner,  except  in 
certain  cases  in  which  the  house  is  practically  worthless  be- 
cause it  would  have  been  burned  if  it  had  not  been  destroyed: 
Pub.  Stats.,  0.  35,  sees.  3-5.  No  doubt  the  order  would  be 
conclusive  in  its  legislative  capacity,  or  *'  so  far  as  the  res  is 
concerned,"  as  is  said  in  Salem  v.  Eastern  R.  R.  Co,,  98  Mass. 
431,  449;  96  Am.  Dec.  650;  that  is  to  say,  that  the  house 
should  be  pulled  down.  But  the  owner  is  preserved  his  right 
to  a  hearing  in  a  subsequent  proceeding  for  compensation. 
■On  the  other  hand,  a  case  where  a  party  proceeds  at  his  peril 
is,  when  he  pulls  down  a  house  for  the  same  object  without  the 
authority  of  statute.  It  is  said  that  if  the  destruction  is 
ciecessary  he  is  not  liable.  But  by  the  common  law  as  under- 
€tood  in  this  commonwealth,  "if  there  be  no  necessity,  then 
the  individuals  who  do  the  act  shall  be  responsible":  Shaw, 
O.  J.,  in  Taylor  v.  Plymouth,  8  Met.  462,  465;  Philadelphia  v. 
^cott,  81  Pa.  St.  80,  87;  22  Am.  Rep.  738.  See  Mitchell  v. 
Harmony,  13  How.  115,  134,  135.  This  means  that  the  de- 
termination of  the  individual  is  subject  to  revision  by  a  jury 
in  an  action,  and  is  not  conclusive  on  the  owner  of  the  house. 

So  in  Blair  v.  Forehand,  100  Mass,  136,  97  Am.  Dec.  82, 
1  Am.  Rep.  94,  where  it  was  held  that  a  statute  might  consti- 
tutionally authorize  the  killing  of  unlicensed  dogs  as  nui- 
sances, it  was  assumed,  at  page  143,  that  the  question  whether 
the  particular  dog  killed  was  unlicensed  was  open  in  an  ac- 
tion against  the  officer  who  killed  it,  and  that  if  he  killed  a 
licensed  dog  he  would  be  liable  in  tort;  in  other  words,  that 
he  proceeded  in  that  respect  at  his  own  risk;  citing  Shaw, 
C  J.,  in  Tower  v.  Tower,  18  Pick.  262.  It  could  have  made  no 
difference  in  that  case  if  a  board  of  three  had  been  required 
to  decide  ex  parte  beforehand  whether  the  dog  was  licensed. 

In  Salem  v.  Eastern  R.  R.  Co.,  98  Mass.  431,  it  was  decided, 
in  agreement  with  the  views  which  we  have  expressed,  that 
the  decision  of  a  board  of  health  that  a  nuisance  existed  on 
certain  premises,  and  the  order  of  the  board  that  it  be  re- 
moved at  the  expense  of  the  owner,  were  not  conclusive  upon 
the  owner  in  a  subsequent  action  against  him  to  recover  the 
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expense,  lie  having  had  no  notice  or  opportunity  to  be  heard. 
The  general  rule  is,  that  a  judgment  in  rem,  even  when  ren- 
dered by  a  regularly  constituted  court  after  the  fullest  and 
most  formal  trial,  is  not  conclusive  of  the  facts  on  which  it 
proceeds  against  persons  not  entitled  to  be  heard  and  not 
heard  in  fact,  although,  if  the  court  has  jurisdiction,  the  judg- 
ment does  change  or  establish  the  status  it  deals  with,  as 
against  all  the  world,  from  the  necessities  of  the  case,  and 
frequently  by  express  legislation:  Brigham  v.  FayerweatheVf. 
140  Mass.  411,  413. 

It  is  true  that  it  is  said  in  Salem  v.  Eastern  R.  R.  Co.,  98^ 
Mass.  431,  that  the  board's  determination  of  questions  of  dis- 
cretion and  judgment  in  the  discharge  of  their  duties  would 
protect  all  those  employed  to  carry  such  determinations  into 
eflfect.  The  remark  is  obiter,  and  it  is  doubtful,  perhaps,  on 
reading  the  whole  case,  whether  it  means  that  the  determina- 
tion would  protect  them  in  an  action  for  damages,  when  the 
statute  provides  no  compensation  for  property  taken  which 
is  not  a  nuisance.  To  give  it  such  an  eflFect  as  a  judgment 
merely  would  be  inconsistent  with  the  point  decided,  and  with 
Brigham  v.  Fayerweather,  140  Mass.  411,  413.  We  are  not 
prepared  to  admit  that  a  condemnation  by  the  present  board, 
under  section  13,  could  be  made  conclusive,  in  the  present 
action,  of  the  fact  that  the  plaintiff's  horse  had  the  glanders. 
See,  further,  Holcomh  v.  Moore,  4  Allen,  529;  Foley  v.  Haver^ 
hill,  144  Mass.  352,  354. 

But  we  are  led  by  the  dictum  in  Salem  v.  Eastern  R.  R.  Co.y 
98  Mass.  431,  to  consider  another  possible  suggestion.  It 
may  be  said,  suppose  that  the  decision  of  the  board  is  not 
conclusive  that  the  plaintiff's  horse  had  the  glanders,  still  the 
legislature  may  consider  that  self-protection  requires  the  im- 
mediate killing  of  all  horses  which  a  competent  board  deem 
infected,  whether  they  are  so  or  not;  and  if  so,  the  innocent 
horses  that  are  killed  are  a  sacrifice  to  necessary  self-protec- 
tion, and  need  not  be  paid  for. 

In  Train  v.  Boston  Disinfecting  Co.,  144  Mass.  523,  59  Am. 
Rep.  113,  it  was  held  that  all  imported  rags  might  be  required 
to  be  put  through  a  disinfecting  process  at  the  expense  of  the 
owner.  Of  course  the  order  did  not  mean  that  the  legisla- 
ture or  board  of  health  declared  all  imported  rags  to  be  in- 
fected, but  simply  that  the  danger  was  too  great  to  riek  an 
attempt  at  discrimination.  If  the  legislature  could  throw  the 
burden  on  owners  of  innocent  rags  in  that  case,  why  could  it. 


Jan.  1891.]  Miller  v.  Horton.  855 

not  throw  the  hurden  on  the  owners  of  innocent  horses  in 
this?  If  it  could  order  all  rags  to  be  disinfected,  why  might 
it  not  have  ordered  such  rags  to  be  disinfected  as  a  board  of 
three  should  determine,  summarily,  and  without  notice  or 
appeal?  The  latter  provision  would  have  been  more  favor- 
able to  owners,  as  they  would  have  had  a  chance,  at  least,  of 
escaping  the  burden,  and  it  would  stand  on  the  same  ground 
as  the  severer  law. 

The  answer,  or  a  part  of  it,  is  this:  Whether  the  motives  of 
the  legislature  are  the  same  or  not  in  the  two  cases  supposed, 
it  declares  dififerent  things  to  be  dangerous  and  nuisances, 
unless  disinfected.  In  the  one,  it  declares  all  imported  rags 
to  be  so;  in  the  other,  only  all  infected  rags.  Within  limits, 
it  may  thus  enlarge  or  diminish  the  number  of  things  to  be 
deemed  nuisances  by  the  law,  and  courts  cannot  inquire  why 
it  includes  certain  property,  and  whether  the  motive  was  to 
avoid  an  investigation.  But  wherever  it  draws  the  line,  an 
owner  has  a  right  to  a  hearing  on  the  question  whether  his 
property  falls  within  it,  and  this  right  is  not  destroyed  by  the 
fact  that  the  line  might  have  been  drawn  so  differently  as 
unquestionably  to  include  that  property.  Thus,  in  the  first 
case,  the  owner  has  a  right  to  try  the  question  whether  his 
rags  were  imported;  in  the  second,  whether  they  were  infected. 
His  right  is  no  more  met  in  the  second  case  by  the  fact  that 
the  legislature  might  have  made  the  inquiry  immaterial,  by 
requiring  all  imported  rags  to  be  disinfected,  than  it  would 
be  in  the  first  by  the  suggestion  that  possibly  the  legislature 
might  require  all  rags  to  be  put  through  the  same  process, 
whether  imported  or  not.  But  if  the  property  is  admitted  to 
fall  within  the  line,  there  is  nothing  to  try,  provided  the  line 
drawn  is  a  valid  one  under  the  police  power.  All  that  Train 
V.  Boston  Disinfecting  Co.,  144  Mass.  523,  59  Am.  Rep.  113, 
decided  was,  that  the  line  there  considered  was  a  valid  one. 

Still,  it  may  be  asked,  if  self-protection  required  the  act, 
why  should  not  the  owner  bear  the  loss?  It  may  be  an- 
swered, that  self-protection  does  not  require  all  that  is  be- 
lieved to  be  necessary  to  that  end,  nor  even  all  that  reasonably 
is  believed  to  be  necessary  to  that  end.  It  only  requires  what 
is  actually  necessary.  It  would  seem  doubtful,  at  least,  whether 
actual  necessity  ought  not  to  be  the  limit  when  the  question 
arises  under  the  constitution  between  the  public  and  an  indi- 
vidual. Such  seems  to  be  the  law  as  between  private  parties 
in  this  commonwealth  in  the  case  of  fires,  as  we  have  seen.    It 
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could  not  be  assumed  as  a  general  principle,  without  discus- 
sion, that  even  necessity  would  exonerate  a  party  from  civil 
liability  for  a  loss  inflicted  knowingly  upon  an  innocent  per- 
son, who  neither  by  his  person  nor  by  his  property  threatens 
any  harm  to  the  defendant.  It  has  been  thought  by  great 
lawyers  that  a  man  cannot  shift  his  misfortunes  upon  his 
neighbor's  shoulders  in  that  way  when  it  is  a  question  of 
damages,  although  his  act  may  be  one  for  which  he  would 
not  be  punished:  Gilbert  v.  Stone,  Aleyn,  35;  Style,  72;  Scott 
V.  Shepherd,  2  W.  Black.  892,  896.  See  Fairbanks  v.  Snow, 
145  Mass.  153,  155;  1  Am.  St.  Rep.  446.  Upon  this  we  ex- 
press no  opinion.  It  is  enough  to  say  that  in  this  case  actual 
necessity  required  the  destruction  only  of  infected  horses,  and 
that  was  all  that  the  legislature  purported  to  authorize. 

Again,  there  is  a  pretty  important  difference  of  degree,  at 
least  {RideoutY.  Knox,  148  Mass.  368,  372,  12  Am.  St.  Rep. 
560),  between  regulating  the  precautions  to  be  taken  in  keep- 
ing property,  especially  property  sought  to  be  brought  into  the 
state,  and  ordering  its  destruction.  We  cannot  admit  that 
the  legislature  has  an  unlimited  right  to  destroy  property 
without  compensation,  on  the  ground  that  destruction  is  not 
an  appropriation  to  public  use  within  article  10  of  the  Dec- 
laration of  Rights.  When  a  healthy  horse  is  killed  by  a 
public  oflScer  acting  under  a  general  statute,  for  fear  that  it 
should  spread  disease,  the  horse  certainly  would  seem  to  be 
taken  for  public  use,  as  truly  as  if  it  were  seized  to  drag  an 
artillery-wagon.  The  public  equally  appropriate  it,  whatever 
they  do  with  it  afterwards.  Certainly  the  legislature  could 
not  declare  all  cattle  to  be  nuisances,  and  order  them  to  be 
killed  without  compensation:  Watertoivn  v.  Mayo,  109  Mass. 
315,  319;  12  Am.  Rep.  694;  In  re  Jacobs,  98  N.  Y.  98, 109; 
50  Am.  Rep.  636.  It  does  not  attempt  to  do  so.  As  we  have 
said,  it  only  declares  certain  diseased  animals  to  be  nuisances. 
And  even  if  we  assume  that  it  could  authorize  some  trifling 
amount  of  innocent  property  to  be  destroyed  as  a  necessary 
means  to  the  abatement  of  a  nuisance,  still,  if  in  this  section 
13  it  had  added,  in  terms,  that  such  healthy  animals  as  should 
be  killed  by  mistake  for  diseased  ones  should  not  be  paid  for, 
we  should  deem  it  a  serious  question  whether  such  a  provis- 
ion could  be  upheld.  See,  further,  Hution  v.  Camden,  39  N. 
J.  L.  122;  Hale  v.  Lawrence,  21  N.  J.  L.  714;  Grant  v.  United 
States,  1  Ct.  of  C.  L.  41;  Wiggins  v.  United  States,  3  Ct.  of  CL 
412;  Mitchell  v.  Harmony,  13  How.  115,  134. 
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For  these  reasons,  the  literal,  and  as  we  think  the  true,  con- 
struction of  section  13  seems  to  us  the  only  safe  one  to  adopt, 
and  accordingly  we  are  of  opinion  that  the  authority  and 
jurisdiction  of  the  commissioners  to  condemn  the  plaintiff's 
horse  under  section  13  was  conditional  upon  its  actually  hav- 
ing the  glanders.  If  this  be  so,  their  order  would  not  protect 
tlie  defendants  in  a  case  where  the  commissioners  acted  out- 
side their  jurisdiction:  Fisher  v.  McGirr,  1  Gray,  1,  45;  61 
Am.  Dec.  381.  The  fact  as  to  the  horse  having  the  disease 
was  open  to  investigation  in  the  present  action,  and  on  the 
finding  that  the  horse  did  not  have  it,  the  plaintiff  was  entitled 
to  a  ruling  that  the  defendants  had  failed  to  make  out  their 
justification. 

In  view  of  our  conclusion  upon  the  main  question,  we 
have  not  considered  whether  an  order  signed  by  two  mem- 
bers of  the  board,  upon  an  examination  by  one,  satisfies  the 
statute,  or  whether  cases  like  Ruggles  v.  Nantucket,  11  Cusb. 
433,  and  Parsons  v.  Pettingell,  11  Allen,  507,  apply. 

Exceptions  sustained.         

Devens,  Knowlton,  and  0.  Allen,  JJ.,  dissented  from  the  opinion  of 
the  majority  of  the  court,  and  united  in  an  opinion  written  by  Judge 
Devens.  This  latter  opinion  declared  that  the  aet  under  consideration  was 
intended  to  vest,  and  did  vest,  the  commissioners  with  power  to  determine 
whether  or  not  animals  were  infected  by  farcy  or  glanders,  and  authorized 
the  killing  of  animals,  without  appraisal  and  without  compensation  to  their 
owners,  when  they  were  determined  by  the  commissioners  to  be  infected  by 
«ither  of  the  diseases  specified  in  the  statute.  The  statute,  as  thus  construed 
by  the  minority  of  the  court,  was  further  declared  to  be  constitutional,  and 
*iot  in  violation  of  the  provisions  of  the  Declaration  of  Rights.  These  pro- 
visions, it  was  insisted,  were  intended  to  apply  only  to  proceedings  taken  in 
the  exercise  of  the  right  of  eminent  domain,  and  not  in  any  respect  to  im- 
pair the  right  of  the  state  to  make  and  enforce  police  regulations  *'  by  virtue 
of  which  the  uses  of  property  have  been  limited  and  controlled  to  the  pecu- 
niary disadvantage  of  the  owner,  or  even  the  property  itself  destroyed." 
The  final  conclusion  of  the  dissenting  judges  was  expressed  as  follows: 
"  The  legislature  has  decided  that  a  horse  infected  with  glanders  is  so  dan- 
gerous to  the  public  health,  whether  of  other  valuable  domestic  animals  or 
of  man,  that  it  should  be  destroyed  on  account  of  its  dangerous  character,  and 
«hould  cease  to  be  entitled  to  the  usual  protection  of  property.  It  is  not  an 
objection  to  this  law  that  it  has  failed  to  provide  compensation  to  the  owner, 
AS  the  animal  is  itself,  in  its  view,  a  nuisance  of  serious  danger  to  the  com- 
munity. It  hcis  empowered  a  respectable  tribunal  with  powers  similar  to 
those  of  a  board  of  health,  to  determine  whether  an  animal  is  of  the  class 
'described  in  the  statute.  The  exigency  of  the  case  does  not  permit,  at  least 
in  the  opinion  of  the  legislature,  of  notice,  appeal,  or  other  mode  of  review- 
ing the  decision  of  such  a  tribunal.  This  appears  to  me  a  lawful  exercise  of 
4he  police  power,  and  the  deciaioa  should  be  held  ooncluaive,  in  order  thak 
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the  commnnity  may  be  protected,  and  that  those  intrusted  with  the  execu- 
tion of  the  law  may  safely  assume  the  responsibilities  imposed  upon  them. 
The  court,  therefore,  in  my  opinion,  correctly  refused  to  rule  that  th» 
statute  of  1887,  chapter  252,  which  repealed  the  Public  Statutes,  chapter 
90,  was  unconstitutional. " 

Statutes  —  Killing  of  Animals  —  Npisances. —  A  statute  which  make» 
horses  affected  with  glanders  common  nuisances,  and  authorizes  their  de- 
struction, is  within  the  police  powers  of  the  state:  Newark  etc  B'jf  do.  T. 
Hunt,  50  N.  J.  L.  308. 


Johnson  v,  Waterhousb. 

[162  Massachusetts,  685.] 
Judgment  against  an  Infant  Defendant  cannot  Pbopeblt  bb  Rbn- 

DERBD   IN   A   CiTIL   ACTION,  UNLESS    Hb  HAS  A  GUABDIAM  who  may  de» 

fend  in  bis  behalf. 
Though  an  Infant  Defendant  is  Represented  at  the  Trial  of  a  Civii* 
Action  by  his  Father  and  Mother,  and  by  counsel  employed  by 
them  on  his  behalf,  this  will  not  render  immaterial  the  error  of  the 
court  in  permitting  the  case  to  be  tried  when  the  defendant  waa  not 
represented  by  a  guardian,  and  a  judgment  against  him  must  therefore 
be  reversed. 

H.  K.  Braley  and  M.  G.  B.  Swift,  for  the  plaintiff  in  error. 

A.  J.  Jennings  and  J.  S.  Brayton,  Jr.,  for  the  defendant  in 
error. 

C.  Allen,  J.  The  general  rule  is  well  established,  that  a 
judgment  cannot  properly  be  rendered  against  an  infant  de- 
fendant in  a  civil  suit,  unless  he  has  a  guardian  who  may  de- 
fend the  suit  in  his  behalf;  and  if  a  judgment  is  so  rendered,^ 
the  infant  is  entitled  to  maintain  a  writ  of  error  to  avoid 
the  same:  Crockett  v.  Drew,  5  Gray,  399;  Swan  v.  Horton,  14 
Gray,  179;  Farris  v.  Richardson,  6  Allen,  118;  83  Am.  Dec. 
618;  Mansur  v.  Pratt,  101  Mass.  60;  Cassier^s  Case,  139  Mass, 
458. 

In  the  present  case,  the  plea  avers  that  the  plaintiff  in 
error  was  an  infant  at  the  time  of  the  rendering  of  the  judg- 
ment, and  had  no  probate  guardian  or  legally  appointed 
guardian  ad  litem,  but  was  in  fact  represented  and  defended 
in  the  action  by  his  father  and  mother,  who  were  present  in 
court  at  the  trial,  and  were  represented  by  counsel,  and  de- 
fended the  action  on  his  behalf.  The  defendant  in  error 
contends  that  these  facts  will  supply  the  want  of  a  guardian 
regularly  and  formally  appointed,  and  that  under  these  cir- 
cumstances the  infant  is  not  entitled  to  maintain  his  writ 
of  error. 
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Such  appears  to  be  the  rule  adopted  in  Vermont:  Priest  v. 
Hamilton,  2  Tyler,  50;  Wrisley  v.  Kenyan,  28  Vt.  5;  Fuller  v. 
Smith,  49  Vt.  253.  The  case  cited  from  Mississippi  does  not 
appear  to  us  to  go  so  far,  as  there  a  husband  was  authorized 
by  statute  to  appear  for  his  infant  wife,  so  that  no  guardian 
ad  litem  for  her  was  deemed  necessary:  Frishy  v.  Harrisson, 
30  Miss.  452.  No  other  decision  has  been  cited  by  counsel 
which  goes  so  far  as  the  Vermont  cases,  and,  after  some  ex- 
amination, we  have  found  none.  The  practice  of  having  a 
regularly  appointed  guardian  rests  on  good  reasons.  It  has 
been  said  that  the  duty  of  watching  over  the  interests  of  in- 
fants in  a  litigation  devolves,  in  a  considerable  degree,  upon 
the  court:  Bank  of  United  States  v.  Ritchie,  8  Pet.  128,  144, 
This  duty  is  performed  in  the  first  instance  by  seeing  that  an 
infant  is  represented  by  a  guardian  who  is  suitable  to  protect 
his  interests  in  the  particular  case.  The  father  is  usually  a 
proper  person  to  act  as  such  guardian,  but  not  always.  There 
is  an  obvious  advantage  in  having  the  fitness  of  the  person 
who  is  to  act  as  guardian  determined  in  the  first  instance, 
rather  than  after  the  trial  is  over. 

It  was  held  in  Brown  v.  Severson,  12  Heisk.  381,  that  where 
an  infant's  mother,  who  was  named  as  his  guardian  in  hi» 
father's  will,  had  appeared  in  a  suit  as  his  guardian,  and  an- 
swered as  such,  and  had  been  recognized  by  the  court  a» 
guardian,  the  judgment  should  not  be  set  aside,  though  no 
formal  appointment  as  guardian  appeared  of  record.  In  the 
case  now  before  us,  the  infant's  parents  did  not  file  an  answer 
as  his  guardians,  nor  assume  to  act  formally  as  such,  and 
there  is  nothing  to  show  that  the  court  recognized  them  as 
his  actual  guardians,  or  acted  upon  the  assumption  that  they 
were  such.  They  were  simply  his  parents.  It  is  laid  down 
in  Macpherson  on  Infants,  353,  that  no  legal  right  of  parent- 
age or  of  guardianship  will  enable  any  one  to  act  for  the  in- 
fant without  an  appointment  as  guardian.  If  there  is  no 
guardian  of  an  infant  defendant,  the  plaintifi"  must  bring  the 
matter  to  the  attention  of  the  court,  and  see  to  it  that  one  i& 
appointed:  Swan  v.  Horton,  14  Gray,  179;  Shipman  v.  StevenSy 
2  Wils.  50;  Clarke  v.  Gilmanton,  12  N.  H.  515;  Mason  v.  Den-- 
ison,  15  Wend.  64,  67.  In  Letcher  v.  Letcher,  2  A.  K.  Marsh. 
158,  the  mother  of  infant  defendants,  who  was  also  herself  a 
defendant,  answered  for  them  as  their  guardian;  but  she  did 
not  appear  to  have  been  appointed  to  defend  for  them,  and  the 
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judgment  against  them  was  reversed.  See  also  Irons  v.  Crista 
S  A.  K.  Marsh.  143;  Searcey  v.  Morgan,  4  Bibb,  96;  Pond  v. 
Doneghy,  18  B.  Mon.  558.  In  Swain  v.  Fidelity  Ins.  Co.,  64 
Pa.  St.  455,  an  attorney  appeared  for  an  infant  at  the  instance 
of  his  mother;  but  this  was  held  to  be  insufficient.  In  Col- 
man  V.  Northcote,  2  Hare,  147,  Vice-Chancellor  Wigram  refused 
to  receive  the  answer  in  equity  of  a  married  woman,  who  was 
an  infant,  either  separately  or  jointly  with  her  husband,  until 
a  guardian  should  have  been  assigned  to  her.  The  fact  that 
there  are  adult  defendants  joined  with  an  infant  defendant, 
and  that  all  appear  by  the  same  attorney,  will  not  avail  to 
prevent  the  infant  from  obtaining  a  reversal  of  the  judgment: 
Goodridge  v.  Ross,  6  Met.  487;  Castledine  v.  Mundy,  4  Barn. 
<fe  Adol.  90;  2  Saund.  212  a,  note  4.  The  father  of  an  infant 
soldier  is  not  entitled  to  his  bounty  money,  nor  to  money  paid 
for  his  enlisting  as  a  substitute  in  the  army:  Banks  v.  Conant, 
14  Allen,  497;  Kelly  v.  Sprout,  97  Mass.  169;  Taylor  v.  Me- 
chanics^ Savings  Bank,  97  Mass.  345.  Nor  has  a  father,  as 
such,  a  right  to  demand  and  receive  a  legacy  to  his  infant 
child:  Miles  v.  Boyden,  3  Pick.  213,  218;  Genet  v.  Tallmadge, 
1  Johns.  Ch.  3.  When  an  infant  sues  by  prochein  ami,  in  the- 
ory of  law  the  prochein  ami  is  appointed  by  the  court,  and 
his  authority  to  act  may  be  revoked  by  the  court:  Guild  v. 
Cranston,  8  Cash.  506. 

It  seems  to  us  that  it  is  more  in  accordance  with  the  gen- 
eral current  of  decisions,  and  with  sound  principles,  to  hold 
that  the  facts  stated  are  insufficient  to  show  that  the  plaintiflF 
in  error  is  bound  by  the  judgment  rendered  against  him. 
Certainly  he  ought  not  to  be  bound  by  the  appearance  of  his 
father  and  mother  for  him,  unless  in  point  of  fact  they  were 
fluitable  persons  to  represent  him  in  the  particular  case,  and 
to  defend  his  interests;  and  the  proper  time  for  making  the 
inquiry  whether  they  were  so  is  past.  The  original  answer 
disclosed  the  fact  of  infancy,  and  the  original  plaintiflF,  the 
present  defendant  in  error,  might  have  had  a  guardian  ad  li- 
tem appointed  by  making  an  application  to  the  court. 

According  to  the  practice  under  the  statutes  of  this  com- 
monwealth, even  where  a  judgment  is  found  to  have  been 
€rroneous  by  reason  of  an  error  in  fact,  the  entry  must  be, 
judgment  reversed:  Pub.  Stats.,  c.  187,  sec.  2;  Packard  v. 
Matthews,  9  Gray,  311. 

Judgment  reversed. 
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Infants,  Judgments  against.  —  As  to  the  validity  of  jndgments  against 
infants  where  no  guardian  ad  litem  was  appointed,  see  note  to  Joyce  v.  Jfc- 
Avoy,  89  Am.  Dec.  185,  186;  Townsend  v.  Tallanl,  33  Cal.  45;  91  Am.  Dec. 
617,  and  note.  Compare  Salter  v.  Salter,  80  Ga.  178;  12  Am.  St.  Rep.  249;. 
Brown  v.  Dovmlng,  137  Pa.  St  569. 


Hooten  v,  Combrford. 

[152  MASSACHD8ETT8,  691.] 

Dbkd  —  Parol  Evidencb  to  Fix  Boundaries.  —  If  the  east  and  west 
bonndaries  of  lands  conveyed  by  a  deed  are  therein  declared  to  be  the 
lands  of  the  grantor,  oral  evidence  is  admissible  to  fix  such  boundaries 
by  showing  that  when  the  deed  was  delivered  the  grantor  pointed  out 
four  stakes  to  the  grantee,  and  said  that  the  land  conveyed  was  between 
those  stakes,  and  that  subsequently  the  land  between  those  stakes  was 
inclosed  by  fences  erected  by  the  grantor  and  the  grantee. 

/.  Brown  and  R.  C.  Brown,  for  the  demandant. 
M.  Reed,  for  the  tenant. 

C.  Allen,  J.  The  matter  in  dispute  was  to  determine  Mrs. 
Comerford's  east  boundary  line.  The  description  in  her  deed 
was,  "bounded  northerly  by  a  contemplated  street  called  Snell 
Street,  easterly  by  land  of  the  grantor,  southerly  by  land  of 
Israel  Buffington,  and  westerly  by  land  of  the  said  Augustus 
Chace,  the  grantor."  It  thus  appears  that  her  land  was  taken 
out  of  the  middle  of  a  large  lot  belonging  to  her  grantor,  with 
nothing  in  the  deed  to  fix  either  her  east  or  her  west  boundary 
line.  The  deed  referred  to  no  monuments  by  which  the  start- 
ing-points from  the  street  or  from  Buffington's  land  could  be 
ascertained.  Under  such  circumstances,  if  bounds  or  monu- 
ments existed  at  the  date  of  the  deed  which  were  agreed  upon 
orally  by  the  parties  as  showing  the  lines  of  the  land  con- 
veyed, or  were  erected  or  fixed  by  the  parties  for  that  purpose 
Boon  afterwards,  that  is  sufficient  to  fix  the  true  boundaries 
and  lines  of  the  land  conveyed.  Oral  evidence  must  neces- 
sarily be  resorted  to,  or  the  deed  will  fail:  Crafts  v.  Hihbard, 
4  Met.  438,  452;  Stone  v.  Clark,  1  Met.  378;  35  Am.  Dec.  870; 
Blaney  v.  Rice,  20  Pick.  62,  64;  32  Am.  Dec.  204;  Kellogg  v. 
Smith,  7  Gush.  375,  382;  Dodd  v.  Witt,  139  Mass.  63,  66;  52" 
Am.  Rep.  700;  Lovejoy  v.  Lovett,  124  Mass.  270;  Miles  v.  Bar- 
rows, 122  Mass.  579,  581;  Reed  v.  Proprietors  of  Locks  and 
Canals,  8  How.  274,  290. 

Mrs.  Comerford,  at  the  trial,  introduced  testimony  tend- 
ing  to  show  that,  at  the  time  of  the  delivery  of  the  deed 
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to  her,  Chace,  her  grantor,  pointed  out  to  her  four  stakes, 
one  in  each  corner,  and  told  her  that  the  land  between  said 
«take8  was  the  land  he  conveyed  to  her;  and  that,  by  an 
arrangement  between  her  and  Chace,  the  land  was  inclosed 
by  fences  the  following;  season,  each  building  one  half  thereof. 
The  building  of  the  fence  was  competent  as  a  piece  of  evi- 
dence. The  instructions  to  the  jury  were  clearly  expressed, 
and  if  the  facts  were  as  contended  for  by  Mrs.  Comerford, 
Chace  could  not  defeat  her  title  by  a  later  deed  to  somebody 
else,  in  which  the  measurement  would  overlap  upon  her  land: 
Blaney  v.  Rice,  20  Pick.  62,  64;  32  Am.  Dec.  204. 
Exceptions  overruled. 

Deeds  —  Parol  Evidence.  —  Parol  evidenoe  ia  not  admissible  to  add  to, 
«outradict,  or  vary  a  deed,  but  is  admissible  to  explain  ambiguities  thereint 
Shore  r.  Miller,  80  Oa.  93;  12  Am.  St.  Rep.  239,  and  note;  BonapcuU  r. 
barter,  166  N.  C.  634. 
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Hundley  v.  Farris. 

[103  Missouri,  78.J 

Partnebshit  —  Priority  of  Partnership  Creditors  —  Distribxtttow  of 
Funds.  —  Partnership  creditors  have  a  primary  and  exclusive  claim 
npon  the  partnership  assets  of  bankrupt  or  insolvent  partners. 

Pabtnkrship  —  Pbiority  of  Individdal  Creditors.  — Individual  creditors 
,  of  a  partnership  have  the  exclusive  and  primary  right  to  have  their 
debts  satisfied  out  of  the  separate  property  of  the  individual  part- 
ners. 

Partnership  —  Priority  of  Partnership  Creditors. — The  priority  of 
a  firm  creditor  to  be  satisfied  out  of  the  firm  property  ia  not  lost  by 
dissolution  of  the  partnership,  or  the  death  of  one  member  of  the  firm; 
nor  by  a  statute  merely  prescribing  methods  of  procedure  in  case  of  such 
death;  nor  by  a  statute  requiring  all  joint  contracts  to  be  considered  as 
joint  and  several,  and  making  provision  for  suit  against  any  one  or 
more  of  those  liable.  Such  statutes  confer  no  additional  rights  on 
partnership  or  on  individual  creditors,  and  do  not  affect  or  vary  the 
equitable  priorities  of  partnership  creditors. 

Partnership  —  Prior  Lien  of  Partnership  Creditor  —  What  Cre- 
ates —  Exception.  —  It  is  only  when  the  dissolution  of  a  partner- 
ship occurs  by  reason  of  the  death  of  a  partner,  or  the  bankruptcy  of 
the  firm,  that  the  equitable  lien  of  the  partnership  creditors  attaches; 
and  when  there  is  no  joint  fund  and  no  solvent  partner,  an  exception 
to  this  rule  arises. 

James  W.  Boyd  and  A.  D.  Kirk,  for  the  appellant. 

B.  R.  Vineyard,  for  the  respondent. 

Sherwood,  P.  J.  This  cause  originated  in  the  probate  court 
of  Buchanan  County,  from  whose  judgment  plaintiflf  appealed 
to  the  circuit  court,  where  the  cause  was  tried  on  the  follow- 
ing agreed  statement  of  facts:  — 
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"That  during  the  whole  of  the  year  1882,  and  thereafter^ 
lip  to  the  time  of  the  death  of  Madison  S.  Farris,  the  said 
Madison  S.  Farris  and  Michael  Farris  were  partners,  doing, 
business  in  the  city  of  St.  Joseph  and  Platte  County,  Mis- 
souri, under  the  firm  name  of  M.  S.  Farris  &  Co.;  that  during 
the  time  they  were  so  in  partnership,  to  wit,  on  the  first  day 
of  February,  1884,  said  firm  borrowed  from  plaintiff,  for  use 
in  their  business  as  such  partners,  the  sum  of  $10,000,  and 
gave  their  note  in  their  firm  name  therefor,  payable  to  plain- 
tiff^ one  day  after  date,  which  note  is  on  file  with  the  tran- 
script from  the  probate  court  of  Buchanan  County,  sent  up  irk 
this  case;  that  on  said  note  there  was  paid,  September  4, 1884^ 
$3,075.83,  and  on  July  1,  1885,  $1,234.70,  which  said  pay- 
ments were  made  by  Michael  Farris,  as  administrator  of  the 
estate  of  M.  S.  Farris  &  Co.,  and  as  dividends  on  claims 
allowed  by  the  probate  court. 

"  Said  Michael  Farris,  as  surviving  partner  of  said  firm, 
was  appointed  and  qualified  as  administrator  of  said  partner- 
ship estate  within  one  year  before  January  30,  1884,  and  the 
balance  due  on  said  note,  no  payments  having  been  then 
made,  was  duly  presented  and  allowed  by  the  probate  court  of 
Buchanan  County,  Missouri,  against  said  partnership  estate; 
that  John  Farris  was  duly  appointed,  and  qualified  as  admin- 
istrator of  the  individual  estate  of  Madison  S.  Farris  by  said 
probate  court,  and  within  one  year  after  the  granting  of  let- 
ters of  administration  on  said  individual  estate,  this  said 
note  was  presented  for  allowance  against  said  individual 
estate,  subject  to  the  dividend  so  paid;  that  said  John  Farris 
has  already  paid,  of  individual  claims  allowed  against  said 
individual  estate,  within  said  first  year  of  his  administra- 
tion, other  than  the  one  in  controversy,  nearly  all  the  money 
realized  from  the  assets  of  said  estate,  and  there  is  not 
BuflBcient  of  said  assets  to  pay  in  addition,  on  the  claim  in 
contest,  a  per  cent  thereof  equal  to  the  per  cent  already  paid 
on  said  other  individual  claims  so  allowed;  that  the  indi- 
vidual estate  is  not  sufficient  to  pay  more  than  fifty  cents  on 
the  dollar  of  the  individual  claims  allowed  within  the  first 
year  against  said  individual  estate,  exclusive  of  the  note  or 
claim  in  contest  in  this  suit;  that  the  partnership  assets  have 
been  about  exhausted,  and  will  not  pay  more  than  fifty  per 
cent  on  partnership  demands. 

"  The  partnership  estate  of  said  M.  S.  Farris  &  Co.  is  not 
sufficient  to  pay  more  tKan  fifty  per  cent  of  the  claims  al- 
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lowed  against  said  partnership  estate;  that  this  claimant  has 
received  his  full  pro  rafa  of  the  assets  of  said  partnership  estate, 
the  assets  of  said  partnership  estate  being  fully  exhausted; 

that  said  Madison  S.  Farris  died  on  the  dav  of , 

1884." 

This  was  all  the  evidence  introduced  or  offered  in  the  case 
on  either  side.  The  note  mentioned  in  the  agreed  statement 
of  facts  was  not  read  in  evidence,  nor  is  a  copy  of  it  preserved 
in  the  bill  of  exceptions.  There  were  no  instructions  or  dec- 
larations of  law  asked  or  given.  The  court,  on  the  agreed 
statement  of  facts,  allowed  plaintifif's  claim  against  the  indi- 
vidual estate  of  Madison  S.  Farris,  deceased,  but,  finding  it  to 
be  a  partnership  debt  of  M.  S.  Farris  &  Co.,  allowed  it  subject 
to  the  payment  in  full,  first,  of  the  individual  debts  theretofore 
allowed  and  proved  in  the  probate  court  against  the  individ- 
ual estate  of  said  deceased,  and  rendered  his  judgment  ac- 
cordingly. The  case  was  tried  at  the  January  term,  1886,  of 
the  circuit  court,  and  at  that  term  motions  for  a  new  trial  and 
in  arrest  were  filed  by  the  plaintiff,  overruled  by  the  court 
and  the  case  appealed  to  this  court. 

Touching  the  principle  involved  in  this  litigation.  Chancel- 
lor Kent  remarks:  "  The  joint  creditors  have  the  primary 
claim  upon  the  joint  fund,  in  the  distribution  of  the  assets  of 
the  bankrupt  or  insolvent  partners,  and  the  partnership  debts 
are  to  be  settled  before  any  division  of  the  funds  takes  place. 
So  far  as  the  partnership  property  has  been  acquired  by 
means  of  partnership  debts,  those  debts  have,  in  equity,  a  pri- 
ority of  claim  to  be  discharged;  and  the  separate  creditors 
are  only  entitled,  in  equity,  to  seek  payment  from  the  surplus 
of  the  joint  fund  after  satisfaction  of  the  joint  debts.  The 
equity  of  the  rule,  on  the  other  hand,  equally  requires  that 
the  joint  creditors  should  only  look  to  the  surplus  of  the  sep- 
arate estates  of  the  partners,  after  payment  of  the  separate 
debts.  It  was  a  principle  of  the  Roman  law,  and  it  has  been  ac- 
knowledged in  the  equity  jurisprudence  of  Spain,  England, 
and  the  United  States,  that  partnership  debts  must  be  paid 
out  of  the  partnership  estate,  and  private  and  separate  debts 
out  of  the  private  and  separate  estate  of  the  individual  part- 
ner. If  the  partnership  creditors  cannot  obtain  payment  out 
of  the  partnership  estate,  they  cannot,  in  equity,  resort  to 
the  private  and  separate  estate  until  private  and  separate 
creditors  are  satisfied;  nor  have  the  creditors  of  the  individ- 
ual partners  any  claim  upon  the  partnership  property,  until 

Am.  St.  Rep.,  Vou  XXIII.— 65 
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all  the  partnership  creditors  are  satisfied.  The  hasis  of  the 
general  rule  is,  that  the  funds  are  to  be  liable  on  which  the 
credit  was  given  ":  3  Kent's  Com.  64,  65. 

Judge  Story  announces  the  same  rule:  Story  on  Partner- 
ship, Bennett's  ed.,  sees.  363,  365,  366,  377,  382. 

It  is  well-settled  law,  as  shown  by  the  text-writers  already 
mentioned,  and  others  cited  by  counsel  for  the  defendant,  that 
partnership  creditors  have  a  primary  and  exclusive  claim 
upon  the  partnership  assets  of  bankrupt  or  insolvent  part- 
ners, when  the  same  are  administered  and  distributed.  From 
this  admitted  right  sprang  the  corresponding  exclusive  right 
of  individual  creditors  to  the  satisfaction  of  their  debts  out  of 
the  separate  property  of  the  individual  partners,  and  until 
such  satisfaction  of  such  primary  claim  in  either  case,  neither 
class  of  creditors  is  entitled  to  any  share  of  the  fund  thus 
primarily  devoted  to  the  satisfaction  of  its  own  special  indebt- 
edness; the  rule  being,  and  the  plain  equity  being,  that  each 
estate  must  pay  its  own  creditors. 

The  great  current  of  authority  follows  in  this  direction, 
ai\d  is  recognized  by  the  supreme  court  of  the  United  States 
{Murrill  v.  Neill,  8  How.  414),  and  in  a  large  majority  of  our 
sister  states,  as  well  as  by  the  text-writers.  They  are  collated 
in  the  brief  of  defendant's  counsel. 

A  different  rule  was  announced  in  England  during  Lord 
Thurlow's  time;  but  afterwards  the  ancient  rule  was  re- 
stored, as  declared  by  his  successor.  Lord  Loughborough,  in 
Ex  parte  Elton,  3  Ves.  238.  This  is  the  generally  prevalent 
rule  in  this  country,  as  already  stated.  This  rule  is  distinctly 
and  with  emphasis  recognized  and  asserted  by  this  court  in 
Phelps  V.  McNeely,  66  Mo.  554,  27  Am.  Rep.  378,  where  the 
contest  was  between  a  creditor  of  the  firm  and  an  individual 
creditor  as  to  which  one  was  entitled  to  primary  satisfaction 
of  his  indebtedness  out  of  the  partnership  fund,  and  it  was 
held  that  the  partnership  creditor  was  thus  entitled;  that  his 
preference  was  not  impaired  by  the  dissolution  of  the  partner- 
ship, nor  by  the  fact  that  a  deed  of  trust  on  the  firm  assets 
had  been  given  by  the  purchasing  partners  to  secure  his  in- 
debtedness to  his  individual  creditor;  and  that  as  against 
the  rights  of  the  firm  creditor  such  deed  was  a  nullity. 

This  ruling,  though  standing  alone,  would  be  decisive 
of  this  cause;  for  the  priority  of  a  firm  creditor  to  be  sat- 
isfied out  of  the  firm  property  would  not  be  lost  by  reason 
of  the  dissolution  of  the  partnership,  or  perish  by  reason 
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of  the  death  of  one  member  of  the  firm.  Our  statutes, 
looking  to  the  classification  of  demands  against  the  estate 
of  a  deceased  member  of  a  partnership,  and  the  distribu- 
tion of  his  estate,  have  no  effect  whatever  on  such  priority. 
They  were  not  intended  to  have  any  such  efiect.  The 
well-settled  equities  in  such  cases  are  not  to  be  thwarted  or 
overthrown  by  mere  methods  of  procedure  such  as  those  stat- 
utes authorize.  This  point  has  frequently  been  thus  ruled  in 
states  possessed  of  statutes  similar  to  our  own:  Rodgers  v. 
Meranda,  7  Ohio  St.  192;  Irhy  v.  Graham,  46  Miss.  425;  Smith 
v.  Mallory,  24  Ala.  628. 

A  different  rule  was  at  first  announced  in  Pennsylvania  by 
a  divided  court,  in  Bell  v.  Newman,  5  Serg.  &  R.  91,  but  the 
views  of  Judge  Gibson,  as  expressed  in  that  case,  finally 
prevailed:  BlacFs  Appeal,  44  Pa.  St.  508.  See  also  Level  v. 
FarriSy  24  Mo.  App.  461,  where  the  subject  is  exhaustively 
discussed  by  Philips,  J.,  and  the  authorities  ably  reviewed. 
Nor  is  the  position  here  taken  in  any  manner  affected  by  our 
statute  requiring  all  joint  contracts  to  be  construed  as  joint 
and  several,  and  making  provision  for  suit  against  any  one 
or  more  of  those  liable.  This  was  the  equity  rule  upon  the 
occurrence  of  the  death  of  a  partner  long  before  the  enact- 
ment of  the  statute:  3  Kent's  Com.  64. 

Statutes  of  that  nature  confer  no  additional  rights  on  the 
creditors  of  a  partnership,  nor  upon  individual  creditors.  Nor 
do  they  affect  or  vary  the  equitable  priorities  of  the  partner- 
ship creditors:  2  Bates  on  Partnership,  828,  and  cases  cited. 
Indeed,  they  contain  not  the  slightest  tendency  or  intimation 
that  way. 

The  case  of  ShacJcelford^s  AdmW  v.  Clark,  78  Mo.  491,  is  not 
opposed  to  the  views  here  announced  when  rightly  under- 
stood. Martin,  commissioner,  says  expressly:  "No  principle 
in  the  law  of  partnership  is  better  settled  than  that  the  cred- 
itors of  a  partnership  have  priority  over  the  creditors  of  an 
individual  member  thereof  in  respect  to  the  funds  of  the 
partnership." 

But  that  was  a  ciuse  where  there  were  no  partnership  as- 
sets at  all,  and  no  dissolution  of  the  partnership  in  conse- 
quence of  the  death  of  one  of  the  partners.  The  parties  to 
the  contract  were  all  alive  and  parties  to  that  suit.  Besides, 
there  was  but  one  fund  in  that  case,  and  no  occasion  arose  to 
discuss  the  priorities  of  different  persons  to  different  funds,  as 
in  the  case  at  bar. 
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Such  a  right  as  is  now  being  considered  did  not  and  coulcf" 
not  arise  in  that  case,  and  all  remarks  concerning  it  are  but 
obiter.  It  is  only  where  the  dissolution  of  the  partnership  oc- 
curs by  reason  of  the  death  of  a  partner  or  the  bankruptcy  of 
the  firm  that  the  lien  of  the  partnership  creditors  can  arise. 
Story  says:  "The  joint  creditors  of  the  partnership,  while  all 
the  partners  are  living  and  solvent,  can  enforce  no  claim 
against  the  joint  eflFects  or  the  separate  eflFects  of  the  partners, 
except  by  a  common  action  at  law.  It  is  only  in  cases  where 
there  is  a  dissolution  by  the  death  or  bankruptcy  of  one  part- 
ner that  the  right  of  the  joint  creditors  can  attach,  as  a  quasv 
lien,  upon  the  partnership  effects,  as  a  derivative,  subordinate 
right,  under  and  through  the  lien  and  equity  of  the  part- 
ners": Story  on  Partnerships,  sec.  361. 

When  there  is  no  joint  fund  and  no  solvent  partner,  this 
makes  an  exception  to  the  rule  just  mentioned:  Story  on 
Partnership,  sec.  378;  Smith  v,  Mallory,  24  Ala.  636,  and 
cases  cited.  These  considerations  mark  the  wide  difference- 
between  the  present  case  and  the  one  in  78  Missouri,  on  which 
the  plaintiff  so  confidently  relies. 

The  case  of  Eaton  v.  Walsh,  42  Mo.  272,  has  no  bearing- 
whatever  on  this  case.  This  reasoning  and  these  authorities 
result  in  an  affirmance  of  the  judgment,  and  it  is  so  ordered. 


Partnership  —  Priobittes  between  Partnership  Creditors  and  Ih- 
DiviDCTAL  Creditors.  —  Partaerahip  creditors  have  superior  rights  and' 
eqaities,  with  respect  to  firm  property  of  an  insolvent  partnership,  over  the- 
creditors  of  the  individual  partners:  Powers  v.  Large,  69  Wis.  621;  2  Am.  St. 
Rep.  767,  and  note;  Oreene  v.  Btitterwoiih.  45  N.  J.  Eq.  738;  Pettyjohn  v. 
Woodruff,  86  Va.  478;  ScJiuster  v.  Rculer,  13  Col.  330;  Mmkk  v.  Carj)ejUer, 
125  111.  117;  SpraU  v.  First  Nat.  Bank,  84  Ky.  85;  Brown  v.  Beecher,  120 
Pa.  St.  590;  Moody  v.  Lticier,  62  N.  H.  585;  Hooker's  Assignment,  75  lowa^ 
377;  Rothell  v.  Orimts,  22  Neb.  526;  Fv-st  Nat.  Bank  v.  Brenneisen,  97  Mo, 
145;  Banks  v.  Steele,  27  Neb.  138.  But  partnership  creditors  cannot  resort 
to  the  separate  property  of  the  individual  partners  until  their  individual 
creditors  have  been  satisfied:  Wilder  v.  Keeler,  3  Paige  Ch.  167;  23  Am. 
Dec.  781,  and  note;  Moody  v.  Lucier,  62  N.  H.  585;  Oreene  v.  Butterioorth,  45 
N.  J.  Eq.  738;  Chflin  v.  Behr,  89  Ala.  503;  unless  the  partnership  creditor* 
have  acquired  a  lien  by  contract,  in  which  case  they  must  be  granted  the 
full  benefit  of  the  lien:  Sprait  v.  First  Nat.  Bank,  84  Ky.  85,  However,  in 
Blair  v.  Black,  31  S.  C.  346,  17  Am.  St.  Rep.  30,  and  note,  Alexander  v, 
Oorman,  15  R.  I.  421,  and  Pettyjohn  v.  Woodruff,  86  Va.  478,  the  contrary  rul* 
is  laid  down,  that  individual  creditors  of  a  partner  are  not  entitled  to  pre- 
cedence over  partnership  creditors,  after  the  latter  have  exhausted  their 
remedy  against  the  partnership  assets.  Compare  note  to  McCulloh  v.  Dash" 
iett,  18  Am.  Dec.  280-283,  as  to  when  a  partner's  separate  property  will  be- 
liable  for  partnership  debts.     In  Brown  t.  Miller,   11  Col.   431,  where  tb*- 
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copartners  retired  from  the  partnership,  leaving  one  partner  sole  owner  of 
the  firm  property,  who  confessed  judgment  in  favor  of  his  individual  cred- 
itors, no  fraud  being  shown,  it  was  decided  that  such  individual  creditors 
were  entitled  to  the  proceeds  of  the  property  in  preference  to  the  partner* 
4hip  creditors. 


State  v,  Bittick. 

[103  MissooRi,  183.] 

Maartaqs  —  Dkfinition.  —  Marriage  is  the  civil  ttatua  of  one  man  and  one 
woman  capable  of  contracting,  united  by  contract  and  mutual  consent 
for  life,  for  the  discharge,  to  each  other  and  to  the  community,  of  the 
duties  legally  incumbent  on  those  whose  association  is  founded  on  the 
distinction  of  sex. 

IMarriagk  by  Contract,  —  A  valid  marriage  exists  between  the  parties, 
where  a  man,  and  a  woman  under  eighteen  years  of  age  whose  mother 
refuses  consent  to  her  marriarje,  making  it  impossible  to  procure  a 
marriage  license,  mutually  agree  to  marry,  and  publicly  announce  them- 
selves as  man  and  wife,  and  at  the  same  time  execute  a  written  con- 
tract in  the  presence  of  witnesses,  who  sign  the  same,  by  which  the  con- 
tracting parties  agree  to  live  together  as  man  and  wife,  and  this  is  fol- 
lowed by  cohabitation  and  holding  themselves  out  publicly  as  husband 
and  wife. 

3flARKlAG£  BT  COMMON  Law  NOT  AFFECTED  BY  STATUTE. — A  Statute  pre- 
scribing the  procurement  of  a  marriage  license,  and  the  other  formalities 
to  be  observed  in  the  solemnization  of  marriage,  does  not  render  mar- 
riages entered  into  according  to  the  common  law,  but  not  in  conformity 
to  such  formalities,  void,  unless  the  statute  itself  declares  them  so. 

Boulware  and  Finley,  for  the  appellant. 

John  M.  Woody  attorney-general,  for  the  state. 

Thomas,  J.  The  defendant  was  indicted  and  convicted  in 
the  Callaway  circuit  court  for  taking  away  Bertha  A.  L.  Bice, 
a  female  under  eighteen  years  of  age,  from  Sarah  Rhine,  her 
mother,  who  had  the  legal  charge  of  her,  for  the  purpose  of 
concubinage,  and  was  sentenced  to  imprisonment  in  the  peni- 
tentiary for  a  term  of  two  years.  From  this  sentence  he  has 
taken  his  appeal  to  this  court.  The  record  shows  that  the 
defendant  was  a  widower  with  six  children,  and  according  to 
the  finding  of  the  jury.  Bertha  A.  L.  Bice  was  under  eighteen 
years  of  age.     She  lived  with  her  mother,  who  was  a  widow. 

The  mother  testified  that  the  girl  was  about  sixteen  years 
old.  The  girl  worked  at  defendant's,  and,  it  seems,  fell  in  love 
with  him,  and  she  and  he  desired  to  marry;  but  the  mother 
refusing  to  give  her  consent,  they  were  unable  to  obtain  a 
marriage  license.     Determined,  however,  not  to  be  thwarted 
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in  their  designs  and  wishes,  they  got  together,  and  F.  L. 
Minor  testified  as  to  what  then  occurred,  as  follows:  "Know 
Mrs.  Rhine  and  Bertie  Bittick,  the  wife  of  defendant.  Bertie 
and  defendant  were  married  at  my  house  about  the  16th 
of  last  April;  were  married  publicly,  in  the  presence  of  over 
twenty  persons.  They  married  themselves.  There  was  no 
minister  or  officer  present.  They  stood  up  in  the  parlor  floor, 
and  mutually  agreed  and  promised  to  marry  each  other. 
They  publicly  made  known  themselves  as  man  and  wife; 
lived,  cohabited,  and  held  themselves  out  to  the  world  as  man 
and  wife.  They  were  known  and  recognized  by  the  public  as 
man  and  wife.  They,  at  the  time  of  said  marriage,  signed 
and  executed  a  written  marriage  contract,  which  was  attested 
by  myself  and  a  number  of  others." 

Witness  identified  the  following  contract  as  made  by  the 
parties,  and  witnessed  by  him  and  others:  — 
"marriage  contract. 
"We,  Hiram  J.  Bittick  and  Bertie  A.  L.  Bice,  enter  into  a 
fiolemn  vow  to  live  together  so  long  as  we  may  both  live,  to 
live  together  as  man  and  wife,  in  the  presence  of  our  God  and 
the  undersigned  witnesses,  at  the  residence  of  F.  L.  Minor,  in= 
Cote  Sans  Dessein  township,  county  of  Callaway,  state  of  Mis- 
eouri,  on  this  sixteenth  day  of  April,  1890. 

"  H.  J.  Bittick. 
"  Bertha  A.  L.  Bice. 
"Witnesses:  — 
"  F.  L.  Minor. 
"  W.  A.  Johnson. 
"  Fannie  A.  Johnson. 
"  Jane  T.  Minor. 
"  Agnes  Bittick. 
"  Olivia  Riefstieck. 
"  Rose  Riefstieck. 
"William  Riefstieck. 
"  Herbert  Johnson. 
"The  above  and  foregoing  instrument  of  writing  was  filecE 
for  record,  April  29,  1890,  at  10:20,  a.  m.,  and  duly  recorded. 
"  George  W.  Penn,  Recorder. 
"  By  P.  B.  Bailey,  Deputy  Recorder." 
This  is  a  sufficient  statement  of  the  facts  of  this  case  to 
present  the  points  involved. 

Upon  the  facts  thus  given,  the  court  gave  ten  instructions 
at  the  instance  of  the  state,  and  seventeen  at  the  instance  of 
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defendant,  and  yet  defendant  complains  that  the  court  did  not 
fully  instruct  the  jury.  The  view  we  have  taken  of  the  case 
renders  it  unnecessary  to  refer  to  the  instructions  specifically. 
Suffice  to  say,  that  the  court  told  the  jury  that  the  marriage 
ceremony  and  contract,  as  given  here,  did  not  constitute  a 
marriage,  and  therefore  that  defendant  could  not  escape  the 
penalty  of  the  statute  under  which  he  was  indicted,  on  the 
ground  that  he  had  made  Bertha  his  wife.  The  defendant 
contends  that  this  was  error,  and  that  this  ceremony  and 
contract  did  constitute  a  valid  marriage,  and  therefore  that 
defendant  and  Bertha  were,  after  April  16,  1890,  man  and 
wife,  and  had  a  right  to  cohabit  together  as  such;  and  this  is 
the  point  to  be  decided. 

Owing  to  the  importance  of  the  question,  involving  as  it 
does  the  best  interests  of  society  and  the  preservation  of  the 
home  and  family,  the  basis  of  all  good  society,  we  gave  it  a 
very  careful  consideration.  This  and  kindred  questions  have 
been  before  the  American  and  English  courts  so  often,  and 
the  subject  has  been  so  frequently  and  thoroughly  discussed 
by  the  courts  and  text-writers,  that  we  deem  it  unnecessary 
and  even  a  profitless  task  to  review  the  authorities  again  in 
this  case.  Ever  since  1805  we  have  had  statutes  in  this  state 
regulating  the  marriage  ceremony,  and  providing  who  might 
solemnize  it.  These  statutes  remained,  in  substance,  the  same 
till  1881,  when  for  the  first  time  an  act  requiring  a  license  to 
marry  was  passed.  Prior  to  this  change,  the  question  as  to 
whether  the  statutes  of  this  state  on  the  subject  superseded 
the  common  law,  and  rendered  a  marriage  not  in  conformity 
with  the  statutory  requirements  void,  was  before  this  court  in 
1857,  in  State  v.  McDonald,  25  Mo.  176;  in  1876,  in  Cargile  v. 
Wood,  63  Mo.  501;  in  1877,  in  Dyer  v.  BrannocTc,  66  Mo.  391; 
27  Am.  Rep.  359;  and  again  in  1883,  in  State  v.  Gonce,  79 
Mo.  600. 

Two  propositions  are  conclusively  settled  in  this  state  by 
the  cases  above  cited:  1.  That  prior  to  the  adoption  of  the 
statute  in  1881,  requiring  a  marriage  license  before  any  one 
authorized  by  the  statute  could  perform  the  ceremony,  a  mar- 
riage according  to  the  common  law  was  valid  in  this  state, 
though  not  in  conformity  to  the  statute;  2.  In  the  interpreta- 
tion of  statutes  on  the  subject  of  marriage,  a  common-law 
marriage  is  good,  though  not  in  conformity  to  the  statutory 
requirements,  unless  the  statutes  contain  express  words  of 
nullity.     And  we  may  add  that  this  rule  of  interpretation 
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has  been  adopted  in  nearly  all  the  American  states.  See 
Stewart  on  Marriage  and  Divorce,  sec.  53,  where  the  author- 
ities are  collated,  and  also  1  Bishop  on  Marriage  and  Divorce, 
sec.  283,  as  well  as  the  cases  cited  in  Dyer  v.  Brannock, 
66  Mo.  391;  27  Am.  Rep.  359. 

These  two  propositions  being  settled  even  beyond  debate, 
let  us  see  if  it  was  intended  by  the  statute  of  1881  to  change 
or  modify  them,  or  either  of  them. 

The  first  section  of  this  act  (Sess.  Acts,  1881,  p.  161)  pro- 
vides that,  "  previous  to  any  marriage  in  this  state,  a  license 
for  that  purpose  shall  be  obtained  from  the  officer  herein 
authorized  to  issue  the  same."  The  remaining  provisions  of 
the  act  are  substantially  as  they  had  existed  prior  to  its  en- 
actment, the  changes  made  being  such  only  as  to  make  a 
statutory  marriage  conform  to  the  theory  of  the  license  sys- 
tem. And  the  statute  of  1881  was,  in  all  essential  particu- 
lars, in  force  in  1890,  when  defendant  and  Bertha  were  mar- 
ried, as  they  claim.  By  other  sections  of  this  act,  the  officer 
authorized  to  issue  marriage  licenses  was  prohibited  from 
issuing  a  license  authorizing  the  marriage  of  any  male  under 
twenty-one,  or  female  under  the  age  of  eighteen  years,  except 
with  the  consent  of  his  or  her  father,  or  if  he  is  dead,  etc., 
his  or  her  mother,  etc.,  and  imposing  penalties  upon  those 
who  issue  licenses  or  solemnize  the  marriage  ceremony  con- 
trary to  the  statutory  requirements.  But  there  are  no  words 
in  the  act  declaring  a  marriage  not  in  conformity  to  the  stat- 
ute null  and  void.  Hence,  applying  the  rule  of  interpreta- 
tion of  marriage  statutes  given  above  to  the  statute  in  force 
on  April  16,  1890,  we  see,  that  if  the  marriage  of  defendant 
and  Bertha  was  good  at  common  law  it  was  not  made  null 
and  void  by  the  statute,  and  is  therefore  valid. 

The  only  question  remaining,  therefore,  for  us  to  deter- 
mine is,  Did  the  contract  in  this  case  constitute  a  valid 
common-law  marriage?  We  think  it  did.  Our  statute  de- 
fines marriage  thus:  "  Marriage  is  considered  in  law  as  a 
civil  contract,  to  which  the  consent  of  the  parties  capable  in 
law  of  contracting  is  essential."  While  it  is  here  declared  to 
be  a  civil  contract,  it  is  almost  universally  held  to  be  some- 
thing more  than  an  ordinary  contract.  Marriage  is  a  status, 
created  by  contract,  and  we  formulate  the  definition  of  it  as 
follows:  Marriage  is  the  civil  status  of  one  man  and  one 
woman,  capable  of  contracting,  united  by  contract  and  mu- 
tual consent  for  life,  for  the  discharge,  to  each  other  and  to  the 
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-community,  of  the  duties  legally  incumbent  on  those  whose 
association  is  founded  on  the  distinction  of  sex.  The  con- 
tract of  marriage  in  this  case  comes  up  to  every  requirement 
of  this  definition.  It  created  the  relation  of  husband  and 
wife  between  the  defendant  and  Bertha,  so  long  as  they  both 
■should  live.  In  form,  then,  the  contract  was  good,  and  con- 
stituted a  valid  marriage  at  common  law:  1  Bishop  on  Mar- 
riage and  Divorce,  sees.  2,  3. 

This  relation  between  them  is  indissoluble,  except  by  death 
or  decree  of  court.  It  is  scarcely  necessary  for  us  to  cite 
authorities  that  at  common  law  a  female  of  the  age  of  twelve 
and  a  male  of  fourteen  were  capable  of  entering  into  a  con- 
tract of  marriage:  1  Bishop  on  Marriage  and  Divorce,  sec. 
145.  There  is  no  question  that  the  parties  in  this  instance 
■were  capable  of  assuming  the  marital  relation,  by  contract, 
at  common  law.  The  defendant  having  entered  into  a  valid 
marriage  with  Bertha  A.  L.  Bice,  and  thus  made  her  his  wife, 
he  is  not  guilty  of  the  crime  of  taking  her  away  from  her 
mother  for  the  purpose  of  concubinage. 

We  will  add  that  we  have  come  to  this  conclusion  very  re- 
luctantly, for  we  feel  that  the  best  interests  of  men  and 
women  and  children,  of  society,  of  the  family,  and  the  home 
require  that  parties  should  not  '*  marry  themselves,"  and  that 
all  marriages  should  be  entered  into  publicly  before  those  au- 
thorized by  law  to  solemnize  them,  and  put  upon  the  public 
records.  But  we  are  not  here  to  make  the  law  conform  to 
what  we  think  it  ought  to  be,  but  to  declare  it  as  it  is.  As 
late  as  1877,  this  court,  after  a  full  review  of  all  the  authori- 
ties, declared  that  a  statute  prescribing  the  formalities  to  be 
observed  in  the  solemnization  of  marriage  did  not  render  mar- 
riages entered  into  according  to  the  common  law,  but  not  in 
conformity  to  such  formalities,  void,  unless  the  statute  it- 
self declared  them  null,  and  that  this  rule  of  interpretation 
had  been  the  rule  since  1857;  and  yet  when  the  statute  of 
1881  was  enacted,  the  words  of  nullity  of  all  marriages  not  in 
<;onformity  to  the  statute  were  omitted.  If  the  law-making 
power  had  desired  to  make  common-law  marriages  void,  all 
that  was  required  was  to  add  to  the  first  section  of  the  act  of 
1881  these  words:  "And  all  marriages  entered  into  without  a 
license  shall  be  void."  This  was  not  done,  and  hence  we 
must  conclusively  presume  that  it  was  intended  that  that  act 
should  be  interpreted  by  the  rule  then  in  force,  as  declared  by 
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this  court.     The  legislature  has  the  power  to  add  these  worda 
at  any  time,  but  this  court  has  no  such  authority. 

The  judgment  of  the  lower  court  is  reversed,  and  defend- 
ant discharged.  

Marriage,  What  Constitutes. —  As  to  what  are  the  essentials  necessary- 
to  make  a  valid  marriage,  see  Kilburn  v.  Kilhurn,  89  Cal.  46,  ante  p.  447,  and 
note.  In  Eliot  v.  Eliot,  77  Wis.  634,  it  is  decided  that  the  Wisconsin  stat- 
ute, providing  that  persons  of  a  certain  age  shall  be  capacitated  to  make 
contracts  of  marriage,  abrogates  the  common-law  rule  in  reference  to  the 
ages  of  consent  for  persons  contracting  marriage,  even  though  the  statute 
does  not  expressly  declare  that  persons  under  the  ages  therein  mentioned 
shall  not  be  capable  of  contracting  a  marriage. 
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Fbddler  —  Salk  o»  Articles  Made  in  Another  State  —  Right  to 
Impose  License.  —  One  who  goes  from  place  to  place  in  a  state  solicit- 
ing the  sale  of  and  selling  sewing-machines,  which  are  made  by  and  are 
the  property  of  a  citizen  of  another  state,  is  a  peddler,  from  whom  a 
license  may  be  exacted  by  the  state  in  which  the  machines  are  sold;  and 
upon  a  failure  to  obtain  such  license,  he  is  liable  to  the  penalty  imposed 
by  statute  therefor. 

Interstate  Commerce  —  Right  to  Tax  Sales.  —  The  sale  of  goods  which 
are  in  another  state  at  the  time  of  sale,  for  the  purpose  of  introducing 
them  into  the  state  in  which  a  regulation  concerning  their  sale  is  made, 
is  interstate  commerce,  and  a  tax  upon  them  before  they  are  brought 
into  the  state  is  a  tax  on  interstate  commerce.  The  imposition  of  a 
license  tax  on  the  person  so  making  the  sale  of  them  is  also,  in  effect,  a 
tax  upon  the  goods,  and  illegal,  because  a  state  cannot  tax  goods  be- 
yond its  jurisdiction;  but  as  soon  as  the  goods  are  brought  into  the 
state,  and  have  become  a  part  of  its  general  mass  of  property,  they 
become  taxable  the  same  as  other  similar  property  within  the  state. 

Constitutional  Law  —  Peddlers  —  License  —  Interstate  Commbkcb.  — 
A  statute  defining  who  are  peddlers,  prohibiting  them  from  dealing  a» 
such  within  the  state  without  license,  and  providing  a  penalty  for  its 
violation,  but  making  no  discrimination  nor  distinction  between  arti- 
cles made  and  owned  by  the  citizens  of  any  state  or  states,  is  not  ia 
conflict  with  the  United  States  constitution,  delegating  to  Congress  sol© 
power  to  regulate  commerce  between  the  states,  and  may  be  enforced 
against  a  peddler  of  sewing-machines  made  and  owned  by  a  citizen  of 
another  state. 

Seneca  N.  Taylor,  for  the  appellant. 

John  M.  Woody  attorney-general,  for  the  state. 

Macfarlane,  J.     Plaintiff  was  prosecuted  upon  informa- 
tion before  a  justice  of  the  peace  for  following  the  business  of 
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a  peddler  without  having  a  license  therefor.  The  case  was 
appealed  to  the  circuit  court  of  Montgomery  County,  where 
it  was  tried,  defendant  found  guilty,  and  a  fine  of  fifty  dol- 
lars infiposed  upon  him.  From  the  judgment  he  has  appealed 
to  this  court,  on  the  ground  that  a  constitutional  question  i& 
involved. 

The  case  was  submitted  to  the  court  upon  the  following 
agreed  statement  of  facts:  — 

"For  the  purpose  of  dispensing  with  evidence  in  the  above- 
entitled  cause  in  the  circuit  court,  it  is  agreed,  by  and  be- 
tween the  parties  to  said  cause,  that  the  following  are  the 
facts  in  said  case,  and  that  said  cause  may  be  decided  by  the 
court  on  the  following  agreed  statement,  to  wit:  — 

"1.  That  for  more  than  five  years  last  past,  the  Singer 
Manufacturing  Company  has  been,  and  still  is,  a  corporation,^ 
duly  organized  under  the  laws  of  the  state  of  New  Jersey,  and 
a  citizen  of  that  state. 

"2.  That  on  and  prior  to  the  twenty-sixtVi  day  of  June, 
1889,  E.  S.  Emert,  defendant,  was  in  the  employ  of  said 
Singer  Manufacturing  Company,  on  a  salary  for  his  services,. 
and  at  said  time,  in  pursuance  of  said  employment,  wa» 
engaged  in  going  from  place  to  place  in  said  Montgomery 
County,  Missouri,  with  a  horse  and  wagon,  soliciting  order* 
for  the  sale  of  Singer  sewing-machines,  having  with  him  in 
said  wagon  a  certain  new  Singer  sewing-machine,  which,  on 
said  day,  he  offered  for  sale  to  various  persons,  at  different 
places,  in  said  county,  and  on  said  day  the  defendant  did 
find  a  purchaser  for  said  machine,  and  did  sell  and  deliver 
the  same  to  David  Portuchek,  in  said  county. 

"3.  That  said  Singer  machine  in  question  was  manufac- 
tured by  said  Singer  Manufacturing  Company,  at  its  work* 
in  the  state  of  New  Jersey,  and  that  said  machine  belonged 
to  and  was  the  property  of  said  company,  and  that  it  was 
forwarded  to  this  state  by  said  company,  and  delivered  to- 
defendant  as  its  agent,  for  sale  on  its  account,  and  said 
machine  was  sold  on  account  of  the  said  manufacturing 
company;  that  said  machine  was  of  the  value  of  fifty  dol- 
lars, and  the  defendant,  at  the  time  of  said  sale,  had  no  ped- 
dler's license." 

The  statute  under  which  defendant  was  convicted  is  as  fol- 
lows:— 

"Sec.  7211.  Whoever  shall  deal  in  the  selling  of  pat- 
«;nts,  patent  rights,  patent  or  other  medicines,  lightning-rods. 
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^ooda,  wares,  or  merchandise,  except  books,  charts,  maps, 
And  stationery,  by  going  from  place  to  place  to  sell  the  same, 
48  declared  to  be  a  peddler. 

"  Sec.  7212.  No  person  shall  deal  as  a  peddler  without  a 
license;  and  no  two  or  more  persons  shall  deal  under  the 
;«ame  license,  either  as  partners,  agents,  or  otherwise;  and  no 
(peddler  shall  sell  wines  or  spirituous  liquors." 

Section  7217  fixes  the  license  fee  to  be  paid  for  peddling 
with  horse  and  buggy  at  twenty  dollars  for  six  months,  for 
-the  use  of  the  state. 

Section  7218  fixes  a  penalty  of  fifty  dollars  for  dealing  as  a 
ipeddler  with  horse  and  wagon  without  license. 

Defendant  insists  that  this  statute,  as  applied  to  him,  under 
■the  statement  of  facts  agreed  to,  is  obnoxious  to  that  provis- 
ion of  the  federal  constitution  (sec.  1,  art.  8)  which  delegates 
to  Congress  the  sole  power  to  regulate  commerce  among  the 
states. 

This  subject  has,  of  late  years,  received  much  discussion 
and  consideration  from  the  courts  of  the  country,  both  state 
and  federal,  and  many  of  the  questions  involved  have  been 
firmly  established.  It  is  conceded  by  all  that  a  law  of  a 
«tate  which  imposes  a  tax  upon  articles  manufactured  in 
or  imported  from  another  state,  as  a  condition  of  the  right  to 
«ell  and  dispose  of  them,  would  be  in  violation  of  this  provis- 
ion of  the  constitution.  The  difficulty  in  each  case  has  been 
to  determine  the  effect  of  the  particular  law  under  considera- 
tion; to  determine  whether  in  that  case  the  commercial 
power  of  the  federal  government  had  ceased,  and  the  power 
of  the  state  had  commenced.  Solving  these  questions  as 
they  arose,  it  has  been  settled  that  it  matters  not  whether  the 
tax  is  imposed  directly  upon  the  commodity  sold,  or  by  way 
of  license  exacted  of  the  persons  who  make  the  sales;  the 
restriction  on  commerce  would  be  the  same  in  either  case: 
Welton  V.  State,  91  U.  S.  275;  Bobbins  v.  Shelby  Co.  Taxing 
District,  120  U.  S.  489. 

By  force  of  these  decisions  of  the  court  having  the  highest 
judicial  authority  over  the  subject,  it  is  settled  that  the  sale 
of  goods  which  are  in  another  state  at  the  time  of  the  sale, 
for  the  purpose  of  introducing  them  into  the  state  in  which 
the  regulation  is  made,  is  interstate  commerce;  that  a  tax  on 
A  sale  of  such  goods,  before  they  are  brought  into  the  state,  is 
A  tax  on  interstate  commerce  itself;  that  the  imposition  of  a 
license  tax  upon  the  person  making  such  sale  is,  in  its  effect,  a 
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tax  upon  the  goods  themselves;  that  a  state  cannot  tax  goods' 
beyond  its  jurisdiction:  Hynes  v.  Briggs,  41  Fed.  Rep.  469; 
citing  Rohhins  v.  Shelby  Co.  Taxing  District,  120  U.  S,  489; 
Brown  v.  Houston,  114  U.  S.  622;  Woodruff  v.  Parham,  8  WalL. 
123;  Cook  v.  Pennsylvania,  97  U.  S.  566;  Welton  v.  State,  91 
U.  S.  275. 

It  has  been  equally  well  settled  that  as  soon  as  goods  are 
brought  into  a  state,  and  have  become  a  part  of  its  general 
mass  of  property,  they  become  taxable  in  the  same  manner 
as  other  similar  property  in  the  state:  Brown  y.  Maryland,  12 
Wheat.  419;  Brown  v.  Houston,  114  U.  S.  622;  Machine  Co.  v. 
Gage,  100  U.  S.  676.  The  question  of  most  difficulty  is,  to 
determine  in  individual  cases  whether  the  property  brought 
into  one  state  from  another  has  become  a  part  of  the  general 
mass  of  the  property  of  such  state.  The  only  rule  yet  laid 
down  is,  that  so  long  as  it  remains  in  the  original  package  in 
which  it  was  brought  into  the  state,  it  is  beyond  the  control 
of  the  state  laws  attempting  to  restrict  or  prohibit  its  sale: 
Leisy  v.  Hardin,  135  U.  S.  100.  The  rule  is  more  elaborately 
stated  by  Chief  Justice  Marshall  in  Brown  v.  Maryland,  12 
Wheat.  419,  who,  after  suggesting  the  difficulties  that  might 
arise  in  distinguishing  between  what  would  be  laying  a  duty 
on  imports  and  what  would  be  the  acknowledged  power  of 
states  to  tax  persons  and  property  within  their  territory, 
says:  "Yet  the  distinction  exists,  and  must  be  marked  as  the 
cases  arise.  Till  they  do  arise,  it  might  be  premature  to  state 
any  rule  as  being  universal  in  its  application.  It  is  sufficient 
for  the  present,  to  say,  generally,  that  when  the  importer  has 
80  acted  upon  the  thing  imported  that  it  has  become  incorpo- 
rated and  mixed  up  with  the  mass  of  property  of  the  coun- 
try, it  has,  perhaps,  lost  its  distinctive  character  as  an  import, 
and  has  become  subject  to  the  taxing  power  of  the  state;  but 
while  remaining  the  property  of  the  importer,  in  his  ware- 
house, in  the  original  form  or  package  in  which  it  was  im- 
ported, a  tax  upon  it  is  too  plainly  a  duty  on  imports  to 
escape  the  prohibition  of  the  constitution." 

The  right  of  the  state  to  require  a  license  tax  on  certain 
avocations,  and  among  them  that  of  a  peddler,  is  not  ques- 
tioned in  this  case,  and  has  been  recognized  by  the  supreme 
court  of  the  United  States  in  many  of  the  cases  bearing  on 
this  question:  Machine  Co.  v.  Gage,  100  U.  S.  676.  Whoever 
ehall  deal  in  selling  goods,  wares,  and  merchandise,  by  going 
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from  place  to  place  to  sell  the  same,  is  declared  to  be  a  ped- 
dler by  the  statute:  Sec.  7211. 

Applying  these  principles  to  the  facts  in  this  case,  what  is 
the  logical  conclusion?  Defendant  was  engaged  in  going 
from  place  to  place  selling  and  trying  to  sell  sewing-machines 
in  Montgomery  County,  in  this  state,  and  had  been  so  en- 
gaged for  some  years.  He  carried  the  machines  with  him  in 
&  wagon,  and  on  making  a  sale,  delivered  those  sold  to  the 
purchaser.  He  was  not  only  soliciting  orders,  but  was  mak- 
ing sales  and  delivering  the  property  sold.  These  acts  bring 
bim  clearly  within  the  statutory  definition  of  a  peddler,  and 
having  no  license  from  the  state,  he  became  liable  to  the 
penalties  imposed  by  the  statute,  unless,  for  any  reason,  he 
was  exempt  from  the  operations  of  the  law.  This  exemption 
is  claimed  on  the  ground  that  he  was  selling  the  machines  as 
agent  for  the  Singer  Manufacturing  Company,  a  corporation 
under  the  laws  of  the  state  of  New  Jersey,  and  a  citizen  of 
that  state. 

It  will  be  observed  that  the  statute  now  makes  no  discrimi- 
nation between  the  sale  of  the  products  of  this  and  any  other 
state,  as  was  the  case  in  Welton  v.  State^  91  U.  S.  275,  and 
when  the  defendant  was  engaged  in  selling  these  machines 
the  commercial  power  of  the  federal  government  did  not  ex- 
tend over  them  on  account  of  any  discriminating  legislation 
of  the  state  by  reason  of  their  foreign  character.  The  'only 
question,  then,  is,  whether  this  property,  in  the  sale  of  which 
defendant  was  engaged,  had  lost  its  distinctive  character  as 
an  import,  and  become  subject  to  the  taxing  power  of  the 
state,  or  whether  it  continued  under  the  protecting  power  of 
the  federal  government  until  sold  and  transferred. 

The  difficulty  suggested  by  Chief  Justice  Marshall,  of  draw- 
ing the  line  of  distinction  between  the  restriction  upon  the 
power  of  the  state  imposed  by  the  constitution,  and  the  ac- 
knowledged power  of  the  state  to  tax  persons  and  property, 
meets  us  here.  After  careful  consideration  of  the  decided 
cases  and  the  principle  involved,  we  have  come  to  the  conclu- 
sion that  as  soon  as  the  defendant,  as  agent  for  the  foreign 
manufacturer,  undertook  to  sell  a  machine  in  the  manner 
and  by  the  means  adopted  by  him,  it  came  within  the  taxing 
power  of  the  state,  and  a  sale  thereof  without  a  license  made 
him  amenable  to  the  penalties  of  the  law.  The  justice  of  this 
conclusion  is  manifest.  The  law  places  no  restrictions  or 
barriers  on  the  commerce  of  citizens  or  other  states;  it  im- 
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poses  no  burdens  that  are  not  borne  equally  by  citizens  of 
this  state.  The  burdens  of  taxation  are  imposed  and  endured 
as  a  recompense  for  tlie  protection  the  law  affords  to  person 
and  property,  and  that  protection  is  thrown  around  all  alike, 
the  resident  citizen  and  the  citizen  of  other  states. 

The  non-resident  manufacturer  and  merchant  voluntarily 
places  his  property  under  the  protection  of  the  laws  of  this 
state.  Can  it  be  unjust  to  require  of  him  the  same  tribute  that 
is  required  of  his  resident  competitor  in  business?  The  framers 
of  the  constitution  could  never  have  intended  to  discriminate 
against  any  state  or  the  citizens  thereof.  Indeed,  it  is  uni- 
versally conceded  and  contended  that  this  commerce  clause 
of  the  constitution  was  designed  to  prevent  discriminations, 
and  to  encourage  and  foster  free  and  unrestricted  trade 
among  the  several  states.  All  that  can  reasonably  be  re- 
quired is,  to  accord  to  the  non-resident  rights  equal  to  but 
not  above  those  of  the  citizens;  that  with  respect  to  com- 
merce, state  lines  be  obliterated,  and  the  citizens  of  the  Union 
etand  upon  the  same  footing,  and  have  equal  opportunities 
in  their  contests  for  trade  and  business. 

We  think  the  conclusion  reached  entirely  consistent  with 
the  decisions  of  the  supreme  court  of  the  United  States,  and 
directly  borne  out  by  some  of  them.  The  case  of  Machine  Co. 
V.  Gage,  100  U.  S.  676,  we  consider  directly  in  point.  The 
code  of  Tennessee  provided  that  all  peddlers  of  sewing-ma- 
chines, and  selling  by  sample,  should  pay  a  tax  of  ten  dollars. 
The  agent  of  the  Home  Machine  Company,  a  corporation  of 
Connecticut,  was  required  to  take  out  license  before  he  was 
permitted  to  peddle  machines.  The  company  sued  to  recover 
back  the  license  fee,  on  the  ground  that  the  law  was  not  valid 
as  applied  to  one  engaged  in  the  sale  of  goods  manufactured 
in  another  state.  Plaintiff  was  defeated  in  the  highest  state 
court,  and  the  judgment  was  affirmed  on  appeal  to  the 
United  States  supreme  court.  See  also  Waring  v.  Mayor,  8 
Wall.  110;   Woodruff  V.  Parham,  8  Wall.  123. 

In  the  dissenting  opinion  of  Waite,  C.  J.,  in  case  of  Bob- 
bins V.  Taxing  District,  120  U.  S.  489,  he  says:  "  I  am  unable 
to  see  any  difference,  in  principle,  between  a  tax  on  a  seller 
by  sample  and  a  tax  on  a  peddler,  and  yet  I  can  hardly  be- 
lieve it  would  be  contended  that  the  provision  of  the  same 
statute,  now  in  question,  which  fixes  a  license  fee  for  all  ped- 
dlers in  the  district,  would  be  held  to  be  unconstitutional  in 
its  application  to  peddlers  who  came  with  their  goods  from 
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another  state,  and  expected  to  go  back  again."  United  States 
Circuit  Judge  Caldwell,  of  this  circuit,  takes  the  same  position 
in  a  case  recently  decided  by  him,  in  which  he  holds  that  a 
foreign  corporation,  selling  ranges  which  have  been  previ- 
ously shipped  into  the  state,  and  there  stored,  cannot  avoid 
the  payment  of  the  license  required  of  stove-range  agents  un- 
der the  laws  of  Arkansas,  on  the  ground  that  it  is  engaged  in 
interstate  commerce.  The  effect  of  the  decision  in  that  case 
was,  that  as  soon  as  the  ranges  were  stored  for  sale,  they  be- 
came subject  to  the  taxing  powers  of  the  state:  Hynes  v^ 
Briggs,  41  Fed.  Rep.  469;  see  also  Ex  parte  Butin^  28  Tex- 
App.  304;  State  v.  Richards,  32  W.  Va.  348. 

That  the  constitution  only  requires,  and  was  only  intended 
to  enforce,  free  interchange  of  commodities  between  citizen* 
of  different  states,  without  regard  to  state  lines,  and  that  citi- 
zens of  one  state  should  have  the  right  to  sell  their  products 
in  any  other  state,  without  prejudice  or  discrimination,  we 
think  clearly  declared  in  Woodruff  v.  Parham,  8  Wall.  123^ 
Hinson  v.  Lott,  8  Wall.  150,  Paul  v.  Virginia,  8  Wall.  168, 
and  many  other  cases.  In  Hinson  v.  Lott,  8  Wall.  150,  Mr, 
Justice  Miller,  for  the  court,  in  conclusion  says:  "  As  the 
effect  of  the  act  is  such  as  we  have  described,  and  it  insti- 
tutes no  legislation  which  discriminates  against  the  produeti 
of  sister  states,  but  merely  subjects  them  to  the  same  rate  of 
taxation  which  similar  articles  pay  that  are  manufactured 
within  the  state,  we  do  not  see  in  it  an  attempt  to  regulate 
commerce,  but  an  appropriate  and  legitimate  exercise  of  the 
taxing  power  of  the  states." 

The  supreme  court  of  Pennsylvania,  in  a  recent  case  {Com,' 
monwealth  v.  Gardner,  133  Pa.  St.  284,  19  Am.  St.  Rep.  645),. 
similar  to  the  case  at  bar  in  nearly  every  material  fact,  held 
that  a  state  law  requiring  a  license  of  a  peddler,  though  en- 
gaged in  the  sale  of  goods  manufactured  and  owned  by  a 
citizen  of  another  state,  was  not  in  contravention  of  the  con- 
stitutional provision  in  respect  to  commerce  among  the  states^^ 
but  was  simply  a  police  regulation,  and  under  the  exclusive 
control  of  the  state,  so  long  as  it  made  no  discrimination, 
against  citizens  of  other  states.  The  argument  used  is  very 
plausible,  and  would  merit  careful  consideration,  did  we  not 
put  our  decision  on  other  grounds  which  we  believe  founded 
upon  the  best  of  reasons,  supported  by  the  highest  authority^ 
and  in  perfect  accord  with  the  spirit  and  intent  of  the  con- 
stitution. 
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Holding,  then,  as  we  do,  that  defendant  was  not  exempt 
from  the  operation  of  the  laws  of  the  state  regulating  the 
license  of  peddlers,  by  reason  of  the  goods  sold  being  the 
property  of  a  resident  of  another  state,  the  judgment  is  af- 
firmed.   

Peddlers,  Who  are.  —  For  a  definition  of  the  term  •'peddler,"  see 
Emmons  v.  Lewistown,  132  111.  380;  22  Am.  St.  Rep.  540,  and  note.  One  who 
travels  around  with  samples,  soliciting  orders  for  goods,  representing  a  busi- 
ness firm  located  in  another  state,  is  not  a  peddler:  Cerro  Oordo  v.  Rowlings, 
135  111.  36.  Persons  who  are  engaged  as  butchers,  using  a  delivery-wagon 
in  which  to  go  about  from  place  to  place  selling  meats  to  their  customers 
and  soliciting  orders,  are  peddlers:  Duluth  v,  Krupp,  46  Minn.  435. 


Sherrin  v,  St.  Joseph  and  St.  Louis  Eailwat 

Company. 

[103  Missouri,  378.] 

Master  and  Servakt  —  Fellow-servants.  —  All  are  fellow-servants  who 
are  engaged  in  the  prosecution  of  the  same  common  work,  having  no  de- 
pendence upon  or  relation  to  one  another,  except  as  co-laborers  without 
rank,  under  the  direction  and  management  of  the  master  himself,  or  of 
some  servant  placed  by  the  master  over  them. 

Master  and  Servant  —  Fellow-servants  —  Section  Foremen.  —  Where 
two  section  foremen  are  employed  by  the  same  railroad  company,  and 
are  engaged  in  the  same  department  of  work,  neither  having  any  super- 
vision or  control  over  the  other,  and  both  being  subject  to  the  orders  of 
one  road-master,  they  are  fellow-servants,  and  such  company  is  not  liable 
to  one  for  an  injury  caused  by  the  negligence  of  the  other. 

Sherry  and  Hughes,  for  the  appellants. 
Gardiner  Lathrop,  for  the  respondent. 

Gantt,  p.  J.     On  the  ninth  day  of  April,  1888,  the  plain- 
tiffs filed  in  the  'Clinton  County  circuit  court  the  following 
petition:  — 
"  Maggie  Sherrin  and  Grace  Sherrin, '' 

by   their    next   friend,    William 

Honn,  PlaintiflFs, 

V. 

*•  The  St.  Joseph  and  St.  Louis  Rail- 
road Company,  Defendant. 
"Plaintiffs,  for  their  second  amended  petition,  state  that 
the  said  Maggie  Sherrin  and  Grace  Sherrin  are  minor  chil- 
dren, and  sole  heirs  at  law  of  John  Sherrin,  deceased,  aged 
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respectively  six  and  three  years;  that  the  said  John  Sherrin 
died,  leaving  no  wife;  that  the  said  William  Honn  is  their 
duly  appointed  and  qualified  next  friend. 

"  That  the  defendant  is  a  corporation  duly  organized  under 
and  by  virtue  of  the  laws  of  the  state  of  Missouri,  and  as  such, 
at  and  before  the  time  hereinafter  mentioned,  owned  and  op- 
erated a  railroad  from  the  city  of  St.  Joseph,  in  Buchanan 
County,  to  Richmond  and  Lexington  Junction,  in  Ray  County, 
Missouri,  and  in  and  through  Clinton  County,  Missouri. 

"  That  John  Sherrin,  the  father  of  plaintiffs,  was,  at  the 
time  hereinafter  mentioned,  employed  by  defendant  in  the 
capacity  of  foreman  of  what  is  called  an  extra  gang  of  men, 
by  virtue  of  which  employment  he  had  in  his  charge  and  un- 
der his  control  a  force  of  ten  men,  who  were  subject  to  his 
orders;  that  as  such  foreman  he  was  subject  only  to  the  orders 
of  defendant's  road-master,  and  was  subject  to  be  sent  to  any 
part  of  defendant's  road  by  such  road-master  to  do  extra  work 
thereon;  that  is,  such  work  as  did  not  properly  fall  within 
the  duty  of  any  local  men,  or  was  not  assigned  to  other  em- 
ployees of  defendant;  and  in  the  discharge  of  said  duties,  the 
said  Sherrin  was  furnished  by  defendant  with  a  hand-car  for 
his  use  in  and  about  his  duties  aforesaid,  and  for  the  purpose 
of  transporting  the  men  in  his  charge  from  place  to  place,  and 
to  and  from  their  labor,  along  the  line  of  defendant's  railroad. 

"That  on  the day  of ,  1887,  the  said  John  Sherrin, 

in  the  discharge  of  his  duty,  was  passing  along  the  line  of  de- 
fendant's railroad  in  charge  of  his  force  of  men  on  said  hand- 
car, and  when  at  a  point  about  one  mile  east  of  Plattsburg,  on 
said  road,  the  local  section  boss  of  defendant,  in  charge  of  and 
operating  another  hand-car,  negligently  run  the  said  hand-car 
against  the  car  upon  which  said  Sherrin  and  his  men  were 
riding  as  aforesaid,  thereby  throwing  said  Sherrin  from  and 
in  front  of  his  said  car,  so  as  to  cause  both  of  said  cars  to  run 

over  him,  causing  injuries  from  which  he  died  on  the 

day  of ,  1887. 

"Plaintiffs  state  that  said  hand-car  so  negligently  managed 
and  operated  was  at  the  time  in  charge  of  and  being  operated 
by  one  Ben  Fort,  a  local' section  boss  of  defendant,  and  the 
employees  of  defendant  in  his  charge  and  under  his  direction, 
and  the  same  was  furnished  by  defendant  to  said  Ben  Fort,  to 
be  used  by  him  in  and  about  his  duties  as  said  section  boss, 
and  in  transporting  the  men  in  his  control,  while  laboring  for 
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-defendant,  from  place  to  place  along  defendant's  railroad,  and 
to  and  from  their  labor  in  keeping  the  track  and  road-bed  of 
defendant  in  repair  in  his  section. 

"  That  said  Ben  Fort  was  the  local  section-boss  of  defend- 
ant, stationed  by  defendant  at  Plattsburg  aforesaid,  and  was, 
as  such  section-boss,  subject  only  to  the  orders  of  defendant's 
road-master  aforesaid,  and  defendant  had  placed  him  in  charge 
of  said  section  of  defendant's  track  in  which  the  injury  oc- 
curred, and  given  said  Fort  charge  and  control  of  a  force  of 
ten  men;  that  it  was  the  duty  of  said  Fort  to  employ  and  dis- 
charge his  men,  superintend  and  direct  their  work,  keep  their 
time,  direct  their  movements,  transport  them  to  and  from 
their  work,  and  along  defendant's  line  of  road  whenever  their 
work  required,  and  was  furnished  by  defendant  with  a  hand- 
oar  for  that  purpose. 

"That  said  car  upon  which  Sherrin  was  riding  at  the  time 
of  the  injury  was  run  into  by  reason  of  the  negligence  and 
carelessness  of  the  said  Ben  Fort,  and  the  men  in  his  charge, 
operating  their  said  car,  in  the  performance  of  his  duties  as 
boss  of  said  local  gang  of  men,  and  by  his  carelessness  in  run- 
ning, operating,  and  controlling  said  hand-car. 

"  Plaintiffs  state  that  the  said  Sherrin  was  injured  and 
killed  as  aforesaid  by  reason  of  the  negligence  of  said  Fort, 
and  the  employees  of  defendant  under  his  direction  in  the 
charge  of  the  same,  in  running  and  operating  the  same  at  the 
time  and  place  aforesaid,  to  plaintiffs'  damage  in  the  sum  of 
iive  thousand  dollars,  for  which  they  pray  judgment. 

"Sherry  and  Hughes, 
"Thomas  J.  Porter, 
"Attorneys  for  Plaintiffs." 

To  which  petition  the  defendant,  on  May  28,  1888,  filed  the 
following  demurrer:  — 
"  Maggie  Sherrin  and  Grace  Sherrin,  ^ 
by  Honn,  next  friend,  PlaintiSs, 

V.  ). 

"The  St.  'Joseph  and  St.  Louis  Rail- 
road Company,  Defendant. 

"  Now  comes  defendant  and  demurs  to  plaintiffs'  second 
amended  petition  herein,  and  for  cause  thereof  says:  1.  That 
said  petition  fails  to  state  facts  sufficient  to  constitute  a  cause 
of  action;  2.  That  this  second  amended  petition  is  a  new  and 
"different  cause  of  action  from  the  cause  of  action  stated  in  the 
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first  amended  petition,  and  upon  which  a  trial  was  held  at 
the  last  term  of  this  court.  "  Jas.  Limbird,  Attorney." 

The  court  sustained  the  demurrer,  the  plaintiffs  excepted' 
to  the  judgment  of  the  court  in  sustaining  the  demurrer  at 
the  time,  and  in  due  time  filed  motions  for  new  trial  and  in. 
arrest  of  judgment,  which  being  overruled  and  excepted  to^- 
they  filed  affidavit,  and  their  appeal  was  allowed. 

Assignment  of  errors:  1.  The  court  erred  in  sustaining  the 
demurrer;  2.  The  court  erred  in  overruling  plaintiff's'  motioa- 
for  new  trial;  3.  The  court  erred  in  overruling  plaintiffs'  mo- 
tion in  arrest  of  judgment. 

The  only  question  before  us  is,  whether  the  court  erred  irv 
sustaining  the  demurrer  in  this  case.  The  court  evidently 
sustained  the  demurrer  on  the  first  ground  assigned,  that  the- 
facts  alleged  in  the  petition  showed  that  the  deceased  was  a 
fellow-servant  with  Fort  and  the  men  in  his  employ,  by  whose 
negligence  it  was  charged  deceased  was  injured. 

A  master  is  not,  in  general,  liable  to  his  servant  for  damage- 
resulting  from  the  negligence  of  a  fellow-servant  in  the  course- 
of  their  common  employment:  Rohback  v.  Pacific  R.  R.  Co.,  43 
Mo.  187;  Proctor  v.  Hannibal  etc.  R.  R.  Co.,  64  Mo.  112.  In 
Moore  v.  Wabash  etc.  Ry  Co.,  85  Mo.  588,  this  court  said:  "If 
we  may  venture  a  general  proposition  on  the  subject,  it  is,  that 
all  are  fellow-servants  who  are  engaged  in  the  prosecution  of" 
the  same  common  work,  having  no  dependence  upon  or  rela- 
tion to  each  other,  except  as  co-laborers  without  rank,  under 
the  direction  and  management  of  the  master  himself,  or  of 
some  servant  placed  by  the  master  over  them." 

There  may  be  some  nicety  and  difficulty  in  peculiar  cases 
in  deciding  whether  a  common  employment  exists;  but  in 
general,  by  keeping  in  view  what  the  servant  must  have  known 
or  expected  to  have  been  involved  in  the  services  which  he 
undertook,  a  satisfactory  conclusion  may  be  reached.  It  is 
useless  to  try  to  reconcile  the  various  cases  in  the  different 
states  on  this  subject,  and  we  will  not  attempt  it. 

Counsel  for  appellant  relies  upon  McDermott  v.  Hannibal 
etc.  R.  R.  Co.,  87  Mo.  285,  in  which  this  court  held  "that  a 
section  foreman,  who  is  intrusted  by  the  railroad  company 
with  power  to  superintend,  direct,  and  control  the  workmen 
under  his  charge,  is  not  a  fellow-servant  of  such  workmen." 
That  case,  however,  is  so  unlike  this  that  it  can  have  no  ap- 
plication. Here,  according  to  the  averments  of  the  petition^ 
Sherrin,  the  deceased,  and  Fort  were  both  section  foremen;. 
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they  were  in  the  employment  of  the  same  company;  they 
were  engaged  in  the  same  department  of  work,  one  as  a  regu- 
lar section  foreman,  with  a  particular  piece  of  road  to  look 
after  and  keep  in  repair,  the  other  as  foreman  of  an  extra 
gang,  whose  duty  it  was  to  look  after  and  keep  in  repair  such 
part  of  the  road  as  "did  not  properly  fall  within  the  duty  of 
any  local  man,  or  was  not  assigned  to  other  employees  of  de- 
fendant." Both  were  subject  only  to  the  orders  of  one  road- 
master.  Neither  had  any  control  or  supervision  of  the  other. 
Both  used  hand-cars  going  to  and  from  their  work,  and  both 
were  rightfully  on  the  track  of  their  common  employer  at 
the  time  of  the  accident. 

In  Chicago  etc.  R.  R.  Co.  v.  Ross,  112  U.  S.  390,  quoted  with 
approval  by  this  court  in  Smith  v.  Wabash  etc.  R'y  Co.,  92  Mo. 
559,  1  Am.  St.  Rep.  729,  it  was  said:  "There  is  a  clear  dis- 
tinction to  be  made,  in  their  relation  as  to  their  common 
principal,  between  servants  of  a  corporation  exercising  no  su- 
pervision over  others  engaged  with  them  in  the  same  employ- 
ment, and  agents  of  the  corporation  clothed  with  the  control 
and  management  of  a  distinct  department,  in  which  their 
duty  is  entirely  that  of  direction  and  superintendence." 

In  the  McDermott  case,  Dawson,  the  section  foreman,  or- 
<lered  McDermott,  one  of  his  gang,  to  remove  the  hand-car 
from  the  track,  and  in  the  endeavor  so  to  do,  he  was  struck 
and  injured.  It  was  held  that  Dawson  was  a  vice-principal. 
It  was  Dawson's  relation  to  McDermott,  his  right  to  direct 
and  control  him,  however,  that  moved  the  court  to  regard 
him  as  a  vice-principal.  In  the  case  at  bar,  the  petition 
shows  no  such  relation  between  Sherrin,  the  deceased,  and 
Fort.  Neither  had  the  least  supervision  or  authority  over  the 
other. 

Nor  are  we  able  to  adopt  the  argument  of  appellant,  that 
^because  Fort  was  controlling  the  car  which  ran  over  Sherrin, 
while  performing  a  duty  defendant  was  bound  to  perform, 
namely,  keeping  the  tracks  of  defendant  in  repair,  any  negli- 
gence of  which  he  was  guilty  would  be  imputed  to  the  com- 
pany. It  is  confounding  two  distinct  rules  of  law;  namely, 
the  one  which  requires  the  master  to  use  due  care  in  fur- 
«iishing  the  instrumentalities  with  which  the  servant  is  to  do 
his  work,  and  which  is  personal  to  the  master,  and  renders 
him  liable  for  a  failure  in  that  respect;  and  the  other,  that  a 
master  is  not  liable  to  his  servant  for  the  negligence  of  his 
fellow-servant  in  the  same  common  employment.     In   this 
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case,  it  is  clear,  from  the  petition,  that  Sherrin  and  Fort  bor©^ 
the  same  relation  to  the  company. 

If  it  be  said  that  Fort  pro  hac  vice  was  the  alter  ego  of  the 
company,  its  vice-principal,  and  was  performing  a  duty  de- 
volving upon  the  company,  to  repair  and  keep  in  safe  condi- 
tion its  track,  so  also  Sherrin  was  there  performing  a  similar 
service  of  the  same  grade.  Each  must  have  contracted  witb 
a  knowledge  that  the  other's  service  was  necessary,  and  his 
liability  to  neglect  it  in  some  way  was  one  of  the  ordinary^ 
risks  he  was  assuming. 

It  is  not  charged  that  Fort  had  failed,  in  any  respect,  ia 
keeping  his  section  in  repair;  the  negligence  complained  of  i» 
his  personal  act  of  carelessness  in  running  his  hand-car  so  as 
to  collide  with  Sherrin's. 

The  nature  of  their  common  work,  the  reasonably  safe 
character  of  the  instrumentalities  necessarily  used,  the  oppor- 
tunities each  would  have  of  observing  the  other's  conduct,  the 
fact  that  they  were  in  the  same  department  under  a  common, 
road-master,  all  conduce  us  to  hold  they  were  fellow-servants 
within  the  meaning  of  the  law,  and  the  company  was  not,  un- 
der the  allegations  of  this  petition,  liable  for  the  negligenc©^ 
of  Fort.  The  demurrer  was  properly  sustained,  and  the  judg- 
ment is  affirmed.  

Master  and  Servant  —  Fellow-servants.  —  As  to  who  are  deemed  to 
be  fellow-servants  and  who  are  not,  see  Rhodes  v.  Georgia  R.  R.  etc.  Co.,  84 
Ga.  320;  20  Am.  St  Rep.  362,  and  note;  Ocean  S.  S.  Co.  v.  Cheney,  86  Ga.  278; 
Ohio  etc  Co.  V.  Pearcy,  128  Ind.  197;  Brown  v.  Oilchi-iat,  80  Mich.  56;  20 
Am.  St.  Rep.  496,  and  note;  Bergstrom  v.  Staples,  82  Mich.  654;  Fraser  v.  Red' 
River  L.  Co.,  45  Minn.  235;  Dayharsh  v.  Hannibal  etc.  R.  R.Co.,  103  Mo. 
670,  post,  p.  900;  Butler  v.  Townsend,  126  N.  Y.  105;  Bean  v.  Western  etc 
R,  R.  Co.,  107  N.  C.  731;  East  Tennessee  etc.  R.  R.  Co.  v.  Smith,  89  Teno.. 
114;  Un/ried  v.  BaUimore  etc  S.  B.  Co.,  U  W.  Va.  260. 


Oct.  1890.]  Lilly  v.  Tobbein.  887 


Lilly  v.  Tobbein. 

[103  Missouri,  477.] 

Wills. — Judgment  Refusing  to  Peobatk  Will,  on  the  ground  that  tha 
plaintiff  is  not  a  competent  party  in  interest  to  prosecute  the  suit,  ia 
not  a  bar  to  another  suit  in  which  competent  parties  are  plaintiffs. 

Wills.  —  Charitable  Devise  or  Bequest  will  be  upheld  and  enforced, 
though  made  to  a  voluntary  unincorporated  association. 

Wills — Issues  in  Actions  to  Establish. — In  a  suit  to  establish  a  re- 
jected will,  the  only  issue  is,  whether  or  not  the  writing  is  the  will  of  the 
testator,  and  in  passing  upon  this  issue  the  court  will  not  construe  the 
will  nor  decide  its  legality.  If  a  particular  clause  has  been  inserted  by 
fraud  or  forgery,  the  court  may  reject  it  as  no  part  of  the  will;  but  if 
such  clause  is  found  to  be  part  of  the  will,  the  whole  must  be  probated, 
although  such  clause  cannot  be  enforced. 

Wills  —  Action  to  Establish  —  Issue.  —  The  question  whether  a  devise 
to  a  church  can  or  cannot  be  enforced  cannot  be  decided  in  an  action  to 
establish  a  rejected  will.  Such  question  can  be  determined  only  after 
the  instrument  is  established  as  the  will  of  the  testator. 

Church  Society,  by  Incorporating,  does  not  lose  its  existence  or  become 
wholly  merged  in  the  corporation. 

Wills  —  Action  to  Establish  —  Parties.  —  An  action  to  establish  a  re- 
jected will,  although  technically  a  proceeding  at  law,  has  many  of 
the  features  of  a  suit  in  chancery,  and  the  equity  rule  allowing  one  or 
more  members  of  a  voluntary  association  to  sue  for  all  applies  in  such 
case. 

Wills  —  Suit  to  Establish  —  Parties  —  Amendment  —  Limitations.  — 
When  an  action  to  establish  a  rejected  will  is  commenced  in  the  name 
of  an  unincorporated  church  society,  and  the  petition  is  dismissed  for 
want  of  capacity  in  the  plaintiff  to  sue,  members  of  such  churgh,  suing 
in  their  own  behalf  as  well  cis  in  behalf  of  all  members,  may  be  substi- 
tuted as  plaintiffs  by  amended  petition.  Such  amendment  introduces 
no  new  cause  of  action,  and  relates  back  to  the  commencement  of  the 
suit  so  as  to  arrest  the  running  of  the  statute  of  limitations. 

Karnes,  Holmes,  and  Krauthoff,  and  William  F.  Woerner^  for 
the  appellants. 

Alexander  Graves,  and  Mansur  and  McLaughlin,  for  the  re- 
spondents. 

Black,  J.  This  case  is  now  before  us  on  rehearing.  It 
was  stated  in  the  abstracts  on  both  sides,  on  the  former  hear- 
ing, that  the  present  suit  was  commenced  by  an  incorporated 
association,  and  we  decided  the  case  on  that  theory  of  fact. 
It  now  transpires  that  it  was  commenced  by  an  unincorpo- 
rated association.  While  the  error  in  this  statement  of  fact 
affects  but  one  or  two  questions,  still  it  is  deemed  best  to 
Bubstitute  this  opinion  for  the  one  heretofore  filed. 

Ilett  Tobbein  died  on  the  25th  of  September,  1879,  leaving 
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a  wife,  but  no  living  children.  He  left  a  will,  whereby  he  de- 
vised all  of  his  property,  real  and  personal,  to  his  wife,  Cath- 
arine, for  her  natural  life,  and  at  her  death  the  one  half  to  go 
to  her  heirs,  "and  the  other  and  remaining  half  of  my  said 
estate  I  give  and  bequeath  to  the  Catholic  Church  at  the  city 
of  Lexington,  in  the  state  of  Missouri."  The  will  goes  on  to 
make  provision  for  the  payment  of  the  debts,  and  then  declares 
that  the  nominated  executor,  William  A.  Donaldson,  shall, 
after  the  death  of  the  wife,  sell  at  public  auction  all  of  the 
real  and  personal  property,  and  "  divide  the  proceeds  equally 
between  the  heirs  of  my  said  wife  and  the  said  Catholic 
Church  at  Lexington,  according  to  the  provisions  herein 
aforesaid."  The  nominated  executor  died  prior  to  the  death 
of  the  testator. 

The  will  was  presented  to  the  probate  court  of  Caldwell 
County  for  proof  and  probate,  but  that  court  rejected  the  same 
on  the  26th  of  December,  1879.  The  estate  of  the  deceased 
was  then  ordered  into  the  hands  of  the  public  administrator. 
At  and  prior  to  the  last-mentioned  date,  the  church  was  sim- 
ply an  unincorporated  religious  society.  It  was  thereafter 
incorporated  under  the  general  laws  of  this  state,  and  by  its 
incorporated  name  commenced  a  suit  in  the  Caldwell  circuit 
court  to  establish  the  rejected  will.  That  suit  resulted  in  a 
judgment  probating  the  will;  but  on  the  appeal  prosecuted 
by  the  defendants,  the  judgment  was  reversed,  without  re- 
manding the  cause  for  new  trial:  Catholic  Church  v.  Tobbein^ 
82  Mo.  418.  Thereafter  the  church  society,  as  an  unincorpo- 
rated association,  brought  this  suit  for  the  purpose  of  establish- 
ing the  same  will.  The  venue  of  the  cause  was  changed  to 
Jackson  County,  where  a  trial  was  had  on  an  amended  peti- 
tion, resulting  in  a  judgment  that  the  instrument  was  the  last 
will  of  Tobbein,  to  reverse  which,  the  defendants  prosecute 
this  appeal. 

To  the  original  petition  filed  in  this  cause,  the  defendants 
demurred  on  the  ground,  among  others,  that  the  unincor- 
porated church  society  had  no  power  or  legal  capacity  to  sue. 
The  demurrer  was  sustained,  and  thereupon  an  amended 
petition  was  filed,  adding  as  plaintiffs,  John  J.  Lilly,  Michael 
Howell,  Patrick  O'Malley,  and  Thomas  Clark,  members  of 
and  alleged  to  be  trustees  of  the  church.  These  persons 
sue  for  themselves  and  all  other  members  of  the  association. 
The  amended  petition  also  names  one  hundred  or  more  per- 
sons, members  of  the  church,  as  additional   plaintiffs.     To 
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this  amended  petition  the  defendants  demurred,  and  this  de- 
murrer was  sustained  as  to  the  unincorporated  association, 
but  overruled  as  to  the  new  plaintififs  brought  in  by  the 
amended  petition. 

The  will  is  in  due  form,  was  properly  signed  by  the  testa- 
tor, and  was  duly  attested.  It  was  admitted  on  the  trial  that 
the  testator  was,  at  the  time  of  making  the  will,  of  sound 
and  disposing  mind,  and  that  it  was  his  own  free  act.  The 
widow,  it  may  be  added,  renounced  the  will,  and  elected  to 
take  under  the  law. 

1.  A  point  made  in  the  trial  court,  and  urged  here,  is,  that 
the  judgment  of  this  court  in  the  former  case  is  conclusive 
upon  these  plaintiffs,  and  that  they  are  barred  and  precluded 
from  again  bringing  forward  the  instrument  for  the  purpose 
of  having  it  established  as  the  will  of  Tobbein. 

The  incorporated  society  was  the  sole  plaintiff  in  that  case, 
and  as  the  corporation  was  not  organized  until  after  the 
death  of  the  testator,  the  conclusion  seems  to  have  been 
reached  that  the  corporation  had  no  such  interest  in  the  pro- 
bate of  the  will  as  would  give  it  a  standing  in  court  as  the 
proponent.  The  judgment  was,  therefore,  simply  one  of  re- 
versal. Where  the  final  judgment  is  one  upon  the  merits,  it 
must  be  a  judgment  to  the  effect  that  the  paper  writing  pro- 
duced is  or  that  it  is  not  the  will  of  the  testator.  This  court 
gave  no  such  a  judgment.  There  was  no  judgment  at  all  on 
the  issue  of  will  or  no  will.  The  judgment  of  reversal  simply 
eaid  the  then  plaintiff  had  no  right  to  prosecute  the  suit,  be- 
cause it  was  not  a  party  in  interest.  The  final  judgment  in 
that  case  left  no  impediment  in  the  way  of  a  new  suit  by 
-any  one  having  the  requisite  interest. 

2.  The  Catholic  church  at  Lexington  was,  at  the  death  of 
the  testator,  an  unincorporated  association,  and  not  a  legal 
entity.  Ordinarily,  there  must  be  a  devisee  in  existence 
capable  of  taking,  otherwise  the  devise  is  of  no  validity. 
But  it  is  well-settled  law  that  a  charitable  devise  or  bequest 
will  be  upheld  and  enforced,  though  it  is  made  to  a  voluntary 
unincorporated  association:  2  Perry  on  Trusts,  3d  ed.,  sec. 
730;  Schmidt  v.  Hess,  60  Mo.  59 L 

The  defendants  do  not  question  the  proposition  just  stated, 
fcut  they  do  insist  that  this  will  fails  to  define,  limit,  or  de- 
clare a  charitable  use.  On  the  other  hand,  plaintiffs  insist 
that  a  devise  to  a  designated  church  is  ex  vi  termini  a  devise 
to  charity.     Many  authorities  are  cited  and  arguments  made 
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on  the  one  side  and  the  other  of  these  propositions.  The- 
statement  of  these  issues  of  law  presents  the  inquiry,  whether 
the  validity  of  the  devise  to  the  church  can  be  properly  de- 
termined in  this  suit,  the  object  of  which  is  to  establish  a  re- 
jected will. 

Under  our  law,  the  will  is  first  presented  to  the  probate 
court  to  be  proved  and  admitted  to  probate.  The  proceeding 
in  that  court  is  ex  parte  and  without  notice.  The  statute, 
however,  provides  that  if  any  person  interested  in  the  probate 
of  any  will  shall  appear  within  five  years  after  the  probate  or 
rejection  thereof,  and  by  a  petition  to  the  circuit  court  con- 
test the  validity  of  the  will,  or  pray  to  have  a  will  proved 
which  has  been  rejected,  an  issue  shall  be  made  up,  whether 
the  writing  produced  be  the  will  of  the  testator  or  not. 
From  these  provisions  of  the  statute,  it  is  plain  to  be  seen 
that  the  only  issue  to  be  tried  is,  whether  the  writing  is  the 
will  of  the  testator.  In  trying  this  issue,  the  court  is  not 
called  upon  to  construe  the  will,  nor  is  it  called  upon  to  say 
whether  the  provisions  of  the  will  are  legal  or  illegal.  If  a 
particular  clause  has  been  inserted  by  fraud  or  forgery  it 
may  be  rejected,  and  this  for  the  plain  reason  that  it  is  no- 
part  of  the  will;  but  when  the  particular  clause  is  found  to 
be  a  part  of  the  will,  the  whole  must  be  probated,  and  this, 
too,  though  the  particular  clause  cannot  be  enforced.  This 
question  was  fully  considered  in  the  recent  case  of  Cox  v* 
CoXf  101  Mo.  168,  and  as  there  said,  quoting  from  1  Woer- 
ner's  Law  of  Administration:  "If  the  will  be  properly  exe- 
cuted and  proved,  it  must  be  admitted  to  probate,  although 
it  contain  not  a  single  provision  capable  of  execution."  The 
question  whether  this  devise  to  the  church  can  or  cannot  be 
enforced  is  foreign  to  the  issues  in  this  case.  Such  questions 
can  only  be  determined  when  and  after  the  instrument  is 
established  as  the  will  of  Tobbein. 

3.  The  statute  allows  "  any  person  interested  in  the  probate 
of  a  will"  to  prosecute  a  suit  to  contest  the  same,  or  to  have 
one  proved  which  has  been  rejected  by  the  probate  court.  As- 
suming that  the  church  is  capable  of  suing,  the  fact  that  it 
is,  by  the  will,  made  a  devisee  gives  to  it  an  interest  which 
entitles  it  to  prosecute  this  suit  The  question  then  arises,. 
whether  that  interest  can  be  represented  by  the  present  plain- 
tiflFs. 

It  appeared  in  the  former  suit,  as  it  does  now,  that,  at  the 
death  of  the  testator,  the  Catholic  Church  at  Lexington  was 
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simply  an  unincorporated  religious  association.  Thereafter 
the  members  of  the  church  organized  as  a  corporation,  and 
that  suit  was  instituted  by  the  incorporated  association.  It 
was  held  that  the  incorporation  of  the  plaintiff  did  not  vest 
in  it  the  property  rights  of  the  church  society,  and  for  that 
reason  the  plaintiff  could  not  maintain  the  suit.  Trustees 
of  a  charity  are  often  incorporated  for  the  purpose  of  execut- 
ing the  trust,  and  since  the  church  society  was  doubtless  in- 
corporated to  enable  it  the  better  to  protect  the  devise  in 
question,  the  correctness  of  the  conclusion  reached  in  that 
case,  as  to  the  rights  of  the  corporation  to  prosecute  the  suit,^ 
may  well  be  doubted.  It  was,  however,  held  in  that  case,  and 
we  think  correctly  held,  that  the  church  society  did  not  lose 
its  existence,  or  become  wholly  merged  in  the  corporation. 

The  constitution  provides  that  "  no  religious  corporation 
can  be  established  in  this  state,  except  such  as  may  be  cre- 
ated under  a  general  law  for  the  purposes  only  of  holding  the 
title  to  such  real  estate  as  may  be  prescribed  by  law  for  church 
edifices,  parsonages,  and  cemeteries  ":  Art.  2,  sec.  8.  As  a 
church  can  only  be  incorporated  for  the  specified  purposes,  it 
was  held  that  the  church  organization  for  religious  purposes 
must  continue  after  incorporation.  In  view  of  an  intimation 
then  made,  this  suit  was  commenced  in  the  name  of  the  un- 
incorporated society,  but  a  demurrer  to  the  petition  was  sus- 
tained because  of  the  want  of  capacity  in  the  plaintiff  ta 
sue.  It  is  now  insisted  that  Lilly,  O'Malley,  Howell,  and 
Clark,  who  were  made  parties  plaintiff  by  the  amended  pe- 
tition, and  who  are  members  of  the  church,  and  sue  for  them- 
selves and  all  other  members  of  the  association,  cannot  pros- 
ecute this  suit. 

It  is  a  well-established  rule  in  equity  pleading  that  one  or 
more  of  the  members  of  a  voluntary  association,  whether  or- 
ganized for  public  or  private  purposes,  may  sue  for  and  in  be- 
half of  all  of  the  members:  Story's  Eq.  PI.,  9th  ed.,  sees.  94, 
114  a.  The  right  of  a  few  persons  to  sue  for  themselves  and 
all  other  persons  similarly  situated  has  been  recognized  by  this 
court  on  several  occasions:  Newmeyer  v.  Missouri  etc.  R.  R.  Co.. 
52  Mo.  81;  14  Am.  Rep.  394;  Overall  v.  Ruenzi,  67  Mo.  203.  It 
is  true  that  this  is  an  equity  rule,  and  we  have  no  statute  ex- 
tending it  to  actions  at  law,  as  is  the  case  in  some  of  the 
states.  It  has  also  been  said  in  several  cases  that  a  suit  to 
contest  a  will,  or  to  establish  one  which  has  been  rejected  by 
the  probate  court,  is  an  action  at  law:  Lyne  v.  Marcus,  1  Mo. 
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410;  13  Am.  Rep.  509;  Swain  v.  GilheH,  3  Mo.  347;  Young  v. 
Ridenbaugh,  67  Mo.  574;  Mcllwrath  v.  Hollander,  73  Mo.  112; 
-39  Am.  Rep.  484.  Such  a  suit  is  doubtless  one  at  law  in  the 
«en8e  that  it  is  a  statutory  proceeding.  But  this  court  said 
in  the  case  of  Eddie  v.  Parkers  Ex'r,  31  Mo.  513,  which  was  a 
«uit  to  contest  a  will:  "Although  this  is  technically  a  pro- 
ceeding at  law,  yet  in  many  respects  it  partakes  of  the  nature 
of  a  proceeding  in  chancery,  and  the  rules  recognized  in  courts 
•of  equity,  with  respect  to  the  persons  necessary  to  be  made 
parties  to  a  bill,  we  think,  is  to  a  great  extent  applicable  to  a 
case  of  this  kind."  Looking  to  the  parties  who  should  be 
brought  before  the  court,  the  method  of  making  up  and  sub- 
mitting the  issue  of  will  or  no  will,  and  the  character  and 
form  of  the  judgment,  we  can  but  conclude  that  a  suit  to 
contest  or  establish  a  will  has  many  of  the  features  of  a  suit 
in  chancery;  and  the  equity  rule  allowing  one  or  more  mem- 
bers of  a  voluntary  association  to  sue  for  all  should  be  ap- 
plied to  cases  like  the  one  in  hand. 

It  results  from  what  has  been  said,  that  it  is  a  matter  of  no 
•consequence  that  some  of  the  other  named  plaintiffs  have 
-died  or  ceased  to  be  members  of  the  church,  or  are  minors  or 
married  women.  They  may  be  disregarded  as  unnecessary 
parties. 

4.  It  is  further  urged  that  the  circuit  court  errea  in  al- 
lowing the  amended  petition  to  be  filed,  whereby  competent 
plaintiffs  were  substituted  for  an  incompetent  one,  and  that 
the  court  erred  in  not  sustaining  the  defendants'  answer  set- 
ting up  the  statute  of  limitations.  Proceedings  of  this  kind 
are  governed  by  the  practice  act,  except  as  otherwise  specified 
in  the  statute  concerning  wills.  Amendments  may  be  made 
and  allowed,  the  same  as  in  other  cases.  The  practice  act 
provides,  among  other  things,  that  when  a  complete  deter- 
mination of  the  controversy  cannot  be  had  without  the  pres- 
ence of  other  parties,  the  court  may  order  them  to  be  brought 
in:  R.  S.  1879,  sees.  3566,  3567.  These  provisions  of  the  code 
have  always  been  liberally  construed,  and  it  is  but  every-day 
practice  to  bring  in  new  parties  plaintiff  and  defendant  by 
•way  of  amended  pleadings;  and  there  was  no  error  in  allow- 
ing this  amended  petition  to  be  filed. 

5.  Proceedings  in  the  circuit  court  to  contest  or  establish  a 
■will  must  be  brought  within  five  years  after  probate  or  rejec- 
tion of  the  same.  This  suit  was  com  menced  in  due  time  by 
the  unincorporated  church  association,  but  the  amended  peti- 
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tion,  bringing  in  Lilly  and  others  as  plaintiffs,  was  not  filed 
until  after  the  expiration  of  the  five  years.  The  question 
whether  the  amendment,  when  made,  related  back  to  the  com- 
mencement of  the  suit  so  as  to  prevent  a  bar  is,  of  course,  a 
different  one  from  the  right  to  make  the  amendment. 

Buel  V.  St.  Louis  Trans.  Co.,  45  Mo.  562,  was  a  personal 
damage  suit  brought  by  the  mother  of  the  injured  child.  The 
cause  of  action  was  barred  in  one  year.  After  the  lapse  of 
that  time,  the  plaintiff's  divorced  husband,  who  for  some  rea- 
son had  been  made  a  defendant,  was  made  a  co-plaintiff  by 
amendment,  and  the  question  was,  whether  that  amendment 
related  back  to  the  commencement  of  the  suit.  The  rule 
then  laid  down  is  to  this  effect:  where  the  amendment  sets  up 
no  new  matter  or  claim,  but  is  a  mere  variation  of  the  allega- 
tions affecting  a  demand  already  in  issue,  then  the  amendment 
relates  to  the  commencement  of  the  suit,  and  the  running  of 
the  statute  is  arrested  at  that  point;  but  where  the  amend- 
ment introduces  a  new  claim,  not  before  asserted,  then  it  is- 
nor  treated  as  relating  to  the  commencement  of  the  suit,  but 
as  equivalent  to  a  fresh  suit  upon  anew  cause  of  action,  the 
running  of  the  statute  continuing  down  to  the  time  the 
amendment  is  filed.  Indeed,  amendments  may  be  allowed, 
rather  than  drive  a  party  to  a  nonsuit,  for  the  very  purpose  of 
saving  the  cause  from  the  statute  of  limitations:  Lottman  v. 
Barnett,  62  Mo.  159;  George  v.  Reed,  101  Mass.  378. 

It  is  doubtless  true,  as  many  of  the  authorities  cited  hold, 
that  an  amendment  bringing  in  a  new  party  defendant  will 
not  relate  back  so  as  to  prevent  the  bar  of  the  statute  as  to  the 
new  party  defendant;  but  there  is  a  vast  difference  between 
substituting  a  competent  for  an  incompetent  plaintiff,  and 
bringing  in  a  new  defendant.  Substituting  the  party  having 
the  legal  right  to  sue  for  the  claim  for  which  the  action  was 
brought,  instead  of  another  party  improperly  named  as  plain- 
tiff, is  not  the  commencement  of  a  new  action,  and  in  such  a 
case  the  amendment  relates  back  to  the  commencement  of 
the  action:   United  States  Ins.  Co.  v.  Ludwig,  108  111.  514. 

Now,  in  the  present  case  there  has  been  no  change  in  the 
cause  of  action  itself.  The  subject-matter  of  the  suit  and  the 
issues  to  be  tried  were  the  same  after  as  before  the  amend- 
ment. So  far  as  the  defendants  are  concerned,  this  suit  was- 
commenced  when  process  was  served  upon  them.  The  suit 
has  been,  from  first  to  last,  prosecuted  in  the  interest  of  the 
church,  and  we  entertain  no  doubt  but  the  amendment  sub- 
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atituting  the  individual  plaintiffs  for  the  unincorporated  as- 
sociation related  back  to  the  commencement  of  the  suit,  and 
the  statute  of  limitation  was  arrested  at  that  time. 

But  on  behalf  of  some  of  the  defendants,  it  is  argued  that 
the  proceedings  up  to  the  time  the  amendment  was  made  was 
a  nullity,  because  prosecuted  by  a  mere  voluntary  association, 
and  for  that  reason  the  amendment  was,  in  effect,  the  com- 
mencement of  a  new  action.  It  is  certain  these  defendants 
did  not  regard  the  suit  as  a  void  proceeding,  for  they  ap- 
peared to  the  writ,  stipulated  for  a  change  of  venue,  and 
pleaded  to  the  petition.  It  would  be  going  very  far  to  say 
that  a  judgment  establishing  this  will  at  the  suit  of  the  vol- 
untary association  would  be  a  void  judgment.  We  think  such 
a  judgment  could  not  be  successfully  assailed  in  a  collateral 
proceeding. 

On  the  conceded  facts,  this  will  should  have  been  probated 
at  the  outset,  and  the  objections  interposed  by  the  defendants 
must  be  and  are  overruled.  The  judgment  of  the  circuit 
court  is  therefore  affirmed. 

Pleadixo  —  Amendment  —  STAxarE  of  Limitatioks.  —  Unless  a  new 
cause  of  action  is  set  up  in  an  amendmeDt,  the  plea  of  the  statute  of  limita- 
tions will  be  determined  with  reference  to  the  date  when  the  original  com- 
plaint  was  filed:  Note  to  Leatherman  v.  Timea  Go.f  21  Am.  St.  Rep.  344; 
Texas  etc  Go.  v.  MUcheU,  78  Tex.  64;  Landa  v.  Obcrt,  78  Tex.  33;  Eaat  Ten- 
nessee, etc  R.  R.  Co.  V.  Mahoney,  89  Tenn.  311. 

Wills.  —  What  Persons  are  Bound  by  Decrees  and  Orders  Gkant- 
ING,  Revokino,  and  Refusino  Probate  of  Wills:  See  extended  note  to 
Schultz  V.  SchuUz,  60  Am.  Dec.  353-362. 

Charities  —  Girrs  to  Unincorporated  Associations. — Charitable  be- 
quests will  be  upheld,  aUhough  given  to  unincorporated  associations:  Owens 
V.  Missionary  Soc'y,  14  N.  Y.  380;  67  Am.  Dec.  160,  and  note;  Methodist 
Church  V.  Remington,  1  Watts,  218;  26  Am.  Dec.  61,  and  note;  Burrr.  Smith, 
7  Vt.  241;  29  Am.  Dec.  154;  Seda  v.  Huble,  75  Iowa,  429;  9  Am.  St.  Rep. 
495;  Kinney  v.  Kinney,  86  Ky.  610.  But  see,  cotUra,  WUmoth  ▼.  Wilmoth,  34 
W.  Va.  42d. 
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Lehew  V.  Brummell. 

[103  MISSOUBI,  646.] 
CONBTITTTTIOWAL    LaW —  SEPARATE    SCHOOLS    FOB    WhITB    AND    CoLORBT> 

Chfldrkn. — The  constitution  and  laws  of  a  state,  providing  separate 
schools  for  colored  children  only,  are  not  forbidden  by  or  in  conflict 
with  the  fourteenth  amendment  to  the  federal  constitution,  and  the  fact 
that  they  have  to  go  a  greater  distance  to  school  than  white  children 
does  not  give  them  any  actionable  cause  of  complaint. 

Ck)N3TITt7TtONAIj    LaW  —  SEPARATE     SCHOOLS     FOR     WhITB     AND     COLORED 

Children.  — The  constitution  and  laws  of  a  state  which  do  not  exclude 
colored  children  from  the  public  schools,  and  which  give  them  all  school 
advantages  and  privileges  afforded  white  children,  merely  separating  the 
two  races  for  the  purpose  of  receiving  instruction,  deprive  no  one  of 
any  rights,  and»are  but  reasonable  regulations  of  the  exercise  of  such 
rights. 
Practice  —  Infants  —  Guardian  ad  Litem.  —  After  infant  defendants 
have  been  served  with  i  ocess,  the  suit  cannot  be  farther  prosecuted 
against  them  until  a  guardian  ad  litem  is  appointed. 

E.  M.  Harber,  for  the  appellants. 

R.  A.  De  Bolt,  for  the  respondents. 

Black,  J.  The  five  plaintiffs  in  this  case  reside  in  school 
district  number  4,  in  Grundy  County,  and  each  has  children 
entitled  to  attend  the  public  school  maintained  therein  for 
the  education  of  white  children.  In  September,  1887,  when 
this  suit  was  commenced,  the  defendant  Barr  was  the 
teacher,  and  three  of  the  defendants  were  directors  of  the 
school  district.  The  defendant  Brummell  is  a  man  of  African 
descent,  and  at  the  last-mentioned  date  had  four  children, 
all  of  whom  resided  with  him  in  said  district,  and  were  of  the 
ages  entitling  them  to  attend  the  public  schools.  These  four 
children  were  the  only  colored  children  of  school  age  in  the 
district.  No  separate  school  was  ever  established  or  main- 
tained therein  for  the  education  of  colored  children;  but 
there  was  such  a  separate  school  in  the  town  of  Trenton,  in 
the  same  county,  three  and  one  half  miles  from  Brummell's 
residence.  No  white  child  in  district  number  4  had  to  go 
more  than  two  miles  to  reach  the  school-house.  These  colored 
children  were  permitted  to  attend  the  school  maintained  for 
white  children  in  district  number  4,  for  a  short  time. 

On  the  foregoing  facts,  a  temporary  injunction  was  awarded 
the  plaintiffs,  restraining  Brummell's  children  from  attend- 
ing the  school  so  established  for  white  children,  which  was 
made  perpetual  on  the  final  hearing  of  the  cause,  and  the  de- 
fendants appealed. 
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But  two  questions  are  presented  by  the  briefs  for  our  con- 
sideration. The  first  is,  that  the  laws  of  this  state  concerning: 
the  education  of  colored  children  are  in  conflict  with  section 
1  of  the  fourteenth  amendment  of  the  constitution  of  the 
United  States,  and  therefore  void. 

Section  1  of  article  11  of  the  constitution  of  this  state 
makes  it  the  duty  of  the  general  assembly  to  establish  and 
maintain  free  public  schools  for  the  gratuitous  instruction  of 
all  persons  in  this  state  between  the  ages  of  six  and  twenty 
years;  and  section  3  of  the  same  article  declares:  "Separate 
free  public  schools  shall  be  established  for  the  education  of 
children  of  African  descent." 

A  system  of  free  public  schools  has  Deeri*  established  by 
general  laws  throughout  the  state,  and  for  all  the  purposes  of 
this  case  it  will  be  sufficient  to  notice  the  statutes  concerning 
colored  schools.  The  first  section  of  the  amendatory  act  of 
1887  (Acts  1887,  p.  264)  provides:  "  When  there  are  within 
any  school  district  in  this  state  fifteen  or  more  colored  chil- 
dren of  school  age,  the  school  board  of  such  school  district 
shall  be  and  they  are  hereby  authorized  and  required  to 
establish  and 'maintain  within  such  school  district  a  separate 
free  school  for  said  colored  children  ";  and  the  section  goes 
on  to  say,  in  substance,  that  the  terra  of  such  school,  and  the 
advantages  and  privileges  thereof,  shall  be  the  same  as  pro- 
vided for  other  schools  of  corresponding  grade.  "  Should 
any  school  board  neglect  or  refuse  to  comply  with  the  pro- 
visions of  this  section,  such  school  district  shall  be  deprived 
of  any  part  of  the  public  funds  for  the  next  ensuing  school 
year."  The  second  section  provides  that  "when  the  number 
of  colored  children  of  school  age  residing  in  any  school  dis- 
trict shall  be  less  than  fifteen,  they  shall  have  the  privilege 
and  are  entitled  to  attend  school  in  any  district  in  the  county 
wherein  a  school  is  maintained  for  colored  children."  De- 
tailed provisions  are  then  made  whereby  the  district  in  which 
such  children  reside  must  pay  its  proper  share  of  the  ex- 
penses of  maintaining  the  school  in  the  other  district  which, 
the  children  attend. 

These  statute  laws  simply  carry  out  and  put  in  operation 
the  command  of  that  section  of  our  constitution  before  quoted, 
and  the  objection  now  made  is  leveled  at  the  constitutional 
provision,  and  it  is  that  which  we  are  asked  to  strike  down, 
because  of  the  contention  that  it  violates  section  1  of  the- 
fourteenth   amendment  of   the   constitution   of  the   United. 
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States,  which  declares:  "All  persons  horn  or  naturalized  in 
the  United  States,  and  subject  to  the  jurisdiction  thereof,  are 
citizens  of  the  United  States,  and  of  the  state  wherein  they 
reside.  No  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law,  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  the  laws." 

This  section  treats  of  difiFerent  and  distinct  subjects,  and 
the  defendants  do  not  point  out  or  indicate  to  us  the  clause 
upon  which  they  rely.  The  clause  which  declares  that  all 
persons  born  or  naturalized  in  the  United  States  are  citizens 
of  the  United  States,  and  of  the  state  wherein  they  reside,  can 
have  no  application  to  the  case  in  hand  further  than  this, 
that  it  points  out  and  makes  a  distinction  between  citizen- 
ship of  the  United  States  and  citizenship  of  a  state.  The 
next  clause  ordains  that  no  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immunities  of  a 
citizen  of  the  United  States.  The  distinction  just  mentioned 
is  carried  into  this  provision,  which  relates,  and  relates  only, 
to  privileges  and  immunities  of  a  citizen  of  the  United  States 
as  distinguished  from  the  privileges  and  immunities  of  a  citi- 
zen of  a  state:  Slaughter-House  Cases,  16  Wall.  74;  Bradwell 
V.  State,  16  Wall.  130. 

The  common-school  system  of  this  state  is  a  creature  of  the 
state  constitution  and  the  laws  passed  pursuant  to  its  com- 
mand. The  right  of  children  to  attend  the  public  schools, 
and  of  parents  to  send  their  children  to  them,  is  not  a  privi- 
lege or  immunity  belonging  to  a  citizen  of  the  United  States, 
as  such.  It  is  a  right  created  by  the  state,  and  a  right  be- 
longing to  citizens  of  this  state,  as  such.  It  therefore  follows 
that  the  clause  in  question  is  without  application  to  the  case 
in  hand. 

We  then  come  to  the  last  clause,  which  is  prohibitory  of 
state  action.  Itsayg:  "  Nor  shall  any  state  ....  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws." 
Speaking  of  this  clause  in  its  application  to  state  legislation 
as  to  colored  persons,  Justice  Strong  said:  "  What  is  this  but 
declaring  that  the  law  in  the  states  shall  be  the  same  for  the 
black  as  for  the  white?  that  all  persons,  whether  colored  or 
white,  shall  stand  equal  before  the  laws  of  the  states,  and  in 
regard  to  the  colored  race,  for  whose  protection  the  amend- 
ment was  primarily  designed,  that  no  discrimination  shall  be 
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made  against  them  by  law  because  of  their  color?"  Strauder 
V.  West  VirginiGy  100  U.  S.  303.  We  then  come  to  the  simple 
question,  whether  our  constitution,  and  the  statutes  passed 
pursuant  to  it  requiring  colored  persons  to  attend  schools  es- 
tablished and  maintained  at  public  expense  for  the  education 
of  colored  persons  only,  deny  to  such  persons  "  equal  protec- 
tion of  the  laws." 

It  is  to  be  observed,  in  the  first  place,  that  these  persons  are 
not  denied  the  advantages  of  the  public  schools.  The  right  to 
attend  such  schools  and  receive  instruction  thereat  is  guar- 
anteed to  them.  The  framers  of  the  constitution,  and  the 
people  by  their  votes  in  adopting  it,  it  is  true,  were  of  the 
opinion  that  it  would  be  better  to  establish  and  maintain 
separate  schools  for  colored  children.  The  wisdom  of  the  pro- 
vision is  no  longer  a  matter  of  speculation.  Under  it,  the 
colored  children  of  the  state  have  made  a  rapid  stride  in 
the  way  of  education,  to  the  great  gratification  of  every  right- 
minded  man.  The  schools  for  white  and  black  persons  are 
carried  on  at  a  great  public  expense,  and  it  has  been  found 
expedient  and  necessary  to  divide  them  into  classes.  That 
separate  schools  may  be  established  for  male  and  female 
pupils  cannot  be  doubted.  No  one  would  question  the  right 
of  the  legislature  to  provide  separate  schools  for  neglected 
children  who  are  two  far  advanced  in  years  to  attend  the  pri- 
mary department;  for  such  separate  schools  would  be  to  the 
great  advantage  of  that  class  of  pupils.  So,  too,  schools  may 
be  classed  according  to  the  attainments  of  the  attendants  in 
the  branches  taught.  That  schools  may  be  classed  on  these 
and  other  grounds  without  violating  the  clause  of  the  federal 
constitution  now  in  question  must  be  conceded.  But  it  will  be 
said  the  classification  now  in  question  is  one  based  on  color,  and 
BO  it  is;  but  the  color  carries  with  it  natural  race  peculiarities 
which  furnish  the  reason  for  the  classification.  There  are 
differences  in  races,  and  between  individuals  of  the  same 
race,  not  created  by  human  laws,  some  of  which  can  never  be 
eradicated.  These  differences  create  different  social  relations 
recognized  by  all  well-organized  governments.  If  we  cast 
aside  chimerical  theories  and  look  to  practical  results,  it 
seems  to  us  it  must  be  conceded  that  separate  schools  for 
colored  children  is  a  regulation  to  their  great  advantage. 

It  is  true,  Bruramell's  children  must  go  three  and  one  half 
miles  to  reach  a  colored  school,  while  no  white  child  in  the 
district  is  required  to  go  further  than  two  miles.     The  dis- 
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tance  which  these  children  must  go  to  reach  a  colored  school 
is  a  matter  of  inconvenience  to  them,  but  it  is  an  inconve- 
nience which  must  arise  in  any  school  system.  The  law  does 
not  undertake  to  establish  a  school  within  a  given  distance  of 
any  one,  white  or  black.  The  inequality  in  distances  to  be 
traveled  by  the  children  of  different  families  is  but  an  inci- 
dent to  any  classification,  and  furnishes  no  substantial  ground 
of  complaint:  People  ex  rel.  v.  Gallayher,  93  N.  Y.  438-451;  45 
Am.  Rep.  232. 

The  fact  must  be  kept  in  mind,  for  it  lies  at  the  foundation 
of  this  controversy,  that  the  laws  of  this  state  do  not  exclude 
colored  children  from  the  public  schools.  Such  children  have 
all  the  school  advantages  and  privileges  that  are  afforded 
white  children.  The  fact  that  the  two  races  are  separated 
for  the  purpose  of  receiving  instruction  deprives  neither  of  any 
rights.  It  is  but  a  reasonable  regulation  of  the  exercise  of 
the  right.  As  said  in  the  case  just  cited,  "equality,  and  not 
identity  of  privileges  and  rights,  is  what  is  guaranteed  to  the 
citizen."  Our  conclusion  is,  that  the  constitution  and  laws  of 
this  state  providing  for  separate  schools  for  colored  children 
are  not  forbidden  by  or  in  conflict  with  the  fourteenth 
amendment  of  the  federal  constitution;  and  the  courts  of 
last  resort  in  several  states  have  reached  the  same  result: 
People  ex  rel.  v.  Gallagher,  93  N.  Y.  438-451;  45  Am.  Rep. 
232;  State  ex  rel.  v.  McCann,  21  Ohio  St.  193;  Cory  v.  Carter, 
48  Ind.  328;  17  Am.  Rep.  738;  Ward  v.  Flood,  48  Cal.  36;  17 
Am.  Rep.  405. 

A  like  result  was  reached  in  Massachusetts,  under  a  consti- 
tutional provision  similar  to  the  fourteenth  amendment,  as  to 
th*>  question  in  hand:  Roberts  v.  City  of  Boston,  5  Cush.  198. 
We  are  also  of  the  opinion  that  our  conclusion  is  in  accord 
with  the  cases  cited  from  the  supreme  court  of  the  United 
States,  the  final  arbiter  of  all  such  questions. 

2.  Brummell's  minor  children  were  made  defendants,  and 
the  suit  was  prosecuted  to  final  judgment  against  them,  as 
well  as  against  the  other  defendants,  without  the  appointment 
of  a  guardian  ad  litem  for  the  infants.  After  infant  defend- 
ants have  been  served  with  process,  the  suit  cannot  be  further 
prosecuted  until  a  guardian  ad  litem  is  appointed:  R.  S.  1879, 
sec.  3477.  As  to  these  minors,  whose  names  will  be  found  in 
the  record,  the  judgment  is  reversed,  but  as  to  the  other  de- 
fendants it  is  afi[irmed. 
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Civil  Rights  —  Exclusion  or  Negroes  from  Schools.  —  A  statute  es^ 
tablishin);  separate  systema  of  schools  for  white  and  colored  children  is  not 
in  violation  of  the  fourteenth  amendment  of  the  constitution  of  the  United. 
States;  and  where  appropriate  schools  for  the  colored  children  are  main- 
tained,  they  may  be  lawfully  excluded  from  schools  established  for  white- 
children:  Ward  V.  Flood,  48  Cal.  36;  17  Am.  Rep.  405;  Cory  r.  Carter,  4»- 
Ind.  327;  17  Am.  Rep,  738;  People  v.  Oallagher,  93  N.  Y.  438;  45  Am.  Rep. 
232,  and  note  246-259.  Compare  Peoph  v.  Board  o/ Education,  101  IlL  308;. 
40  Am.  Rep.  196,  and  note  203,  204.  Under  the  Political  Code  of  Cali- 
fornia, which  provides  that  "every  school,  unless  otherwise  provided  by 
law,  must  be  open  for  the  admission  of  all  children,"  etc.,  colored  childrea-. 
cannot  be  refused  admission  to  any  public  school,  even  though  separate 
schools  have  been  established  for  them:  Wytingerv.  Crookshank,  82  CaL  588. 


Dayharsh  v.  Hannibal  and  St.  Joseph  Kaileoaix' 

Company, 

[103  MissouBi,  670.] 

Mastkb  and  Servant  —  Fellow-servants. — A  person  employed  to  per* 
form  any  of  the  master's  duties  to  his  servant  is  not  a  fellow-servant  of 
the  latter  while  such  relation  exists,  and  in  respect  to  such  duties  and. 
such  delegation  of  authority,  does  not  relieve  the  master  from  a  proper- 
discharge  of  such  duties. 

Master  and  Servant  —  Fei  low-servants  —  Negligence.  —  A  person  in- 
trusted with  a  railway  company's  power  of  control  of  the  practical  busi- 
ness done  at  its  round-house  at  the  time  of  an  accident,  and  also  intrusted' 
with  directing  the  movements  of  the  engines  and  employees  engaged 
there,  is  the  representative  of  the  company,  and  not  a  fellow-servant- 
with  such  employees  so  as  to  relieve  the  company  of  liability  to  one  of 
them  injured  through  such  representative's  negligence  while  working 
under  his  orders  in  respect  to  an  act  performed  in  pursuance  of  hi»' 
authority  over  that  branch  of  the  business. 

Master  and  Servant  —  Vice-principal — Ddtt  to  Servants.  — It  is  the- 
duty  of  the  master,  or  of  his  vice-principal,  to  use  ordinary  care  to  fur- 
nish his  servant  with  a  place  to  work  that  is  as  reasonably  safe  as  the 
nature  of  the  employment  will  permit,  and  also  to  use  ordinary  care  not- 
to  expose  him  to  unknown  dangers,  or  those  not  ordinarily  incident- 
to  his  employment. 

Nboliqencb — Evidence. —  In  an  action  to  recover  for  personal  injuries 
caused  by  negligence,  evidence  as  to  the  number  and  ages  of  plaintiffs 
children  is  inadmissible. 

Fbacticb.  —  Error  is  Presumptively  Prejudicial,  and  one  claiming  it- 
to  be  otherwise  must  show  its  innocuous  character. 

Huston  and  Parrish,  for  the  appellant. 

A.  W.  Myers,  and  Stauher  and  Crandall,  for  the  respondent.. 

Barclay,  J.  PlaintiflF  was  in  defendant's  service  as  a  la- 
borer under  Mr.  Stephens,  who,  as  "  hostler,"  had  charge  and 
care  of  defendant's  engines  in  the  round-house.     As  such,  h*- 
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also  had  control  and  direction  of  the  men  necessary  to  assist 
hira  in  that  work.  It  is  conceded  that  he  had  superintending 
oversight  of  plaintiflf,  but  the  claim  is  made  that  he  was, 
^nevertheless,  a  fellow-servant  of  the  latter  in  respect  of  the 
movement  of  the  engine  which  did  the  damage,  and  that 
consequently  his  negligence  could  not  properly  furnish  a 
basis  for  a  recovery  herein.  This  is  the  main  question  in  the 
case. 

A  person  employed  to  perform  any  of  the  master's  duties 
toward  his  servant  is,  while  that  relation  continues,  and  in 
respect  to  such  duties,  no  fellow-servant  of  the  latter.  The 
duties  which  the  master  owes  the  servant  may,  in  many  par- 
ticulars, be  delegated  to  subordinates,  and  the  wide  extent  of 
modern  business  enterprises  often  necessitates  so  doing;  but 
that  delegation  of  authority  does  not  relieve  the  master  from 
a  proper  discharge  of  those  duties. 

In  this  case,  Mr.  Stephens,  when  the  accident  happened, 
•was  in  entire  charge  of  the  place  where  the  defendant's  engines 
were  kept  and  cared  for  when  not  in  use,  and  of  the  men 
needed  for  the  work  upon  and  about  them.  It  is  not  decisive 
■of  this  case  by  what  name  his  position,  in  that  regard,  was 
designated,  nor  whether  he  had  authority  to  hire  and  dis- 
charge the  men  under  him. 

He  was,  obviously,  intrusted  at  the  time  with  the  master's 
power  of  control  of  the  practical  business  done  at  the  round- 
house, of  directing  the  movements  of  the  engines  and  of  the 
plaintiff,  and  of  the  other  employees  there.  In  exercising 
that  control,  it  was  part  of  his  duty  to  use  ordinary  care  to 
furnish  plaintifif  a  place  to  work  which  should  be  reasonably 
as  safe  as  the  nature  of  the  employment  permitted:  Hannibal 
&  St.  Jo.  R'y  Co.  V.  Fox  (1884),  31  Kan.  586. 

It  was  also  a  part  of  his  duty  (in  exercising  such  authority 
•over  and  direction  of  the  railroad  business  at  the  round-house 
as  had  been  committed  to  him  by  the  master)  to  use  ordinary 
•care  not  to  expose  any  man  under  his  orders  to  risks  un- 
known to  the  latter,  not  ordinarily  incident  to  his  employ- 
ment. 

Starting  from  these  premises,  which,  we  imagine,  cannot  at 
this  day  be  fairly  disputed,  we  go  forward  in  the  argument 
to  other  positions  which  are  involved  in  some  uncertainty, 
■owing  to  the  conflict  of  judicial  decisions  regarding  them.  Wo 
fihall  not  attempt  to  review  the  precedents,  but  will  merely  state 
the  principles,  deducible  from  them,  which  meet  our  approvaL 
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It  was  undoubtedly  witliin  the  scope  of  Mr.  Stephens's  au- 
thority as  "night  hostler,"  or  "boss,"  to  direct  where  the  engine 
and  tender  that  struck  plaintiff  should  be  placed,  and  how 
and  when  they  should  be  moved  over  the  tracks.  In  giving 
directions  to  that  end,  and  seeing  to  their  execution,  we  think 
he  was  performing  the  master's  part,  and  as  such  was  the 
representative  of  the  latter,  and  not  a  mere  fellow-servant  of 
the  plaintiff. 

If  he  had  expressly  directed  the  engine  to  be  moved  down 
by  another  upon  the  plaintiff,  in  the  manner  described  in  the 
evidence  for  the  latter,  the  defendent  would  have  been  re- 
sponsible for  the  act,  and  we  are  unable  to  perceive  any  logi- 
cal or  reasonable  distinction  between  so  directing  it  and  his 
performing  such  negligent  act  himself,  in  the  circumstances 
here  shown.  It  was  one  which  fell  within  his  authority  as 
the  master's  representative  to  direct,  and  it  can  make  no  dif- 
ference in  principle  whether  he  did  it  personally  or  by  another, 
in  its  bearing  on  the  rights  of  the  parties  to  this  cause,  where 
his  act  involved  an  obvious  breach  of  the  master's  duty  to  use 
care  to  provide  a  reasonably  safe  place  for  plaintiff  to  work 
(as  already  defined).  The  performance  of  that  duty  was  in- 
trusted to  the  *'  hostler,"  and  his  negligence  in  not  performing 
it  is  ascribable  to  the  master. 

In  view  of  the  result  reached  on  another  branch  of  the  case, 
we  do  not  deem  it  necessary  to  enlarge  upon  the  reasons  for 
the  foregoing  rulings  at  this  time,  but  refer,  instead,  to  some 
decisions  in  which  they  may  be  found:  Chicago  etc.  Wy  Co.  v. 
Ross,  112  U.  S.  377;  Berea  Stone  Co.  v.  Kraft  (1877),  31 
Ohio  St.  287;  27  Am.  Rep.  510;  Flike  v.  Boston  etc.  R.  R.  Co. 
(1873),  53  N.  Y.  549;  13  Am.  Rep.  545;  Grizzle  v.  Frost  (1863), 
3  Fost.  &  F.  622;  Reddon  v.  Railroad  (1887),  5  Utah,  344; 
Rima  v.  Rossie  Iron  Works  (1890),  120  N.  Y.  433;  Anderson 
v.  Bennett  (1888),  16  Or.  515;  8  Am.  St.  Rep.  311;  Hannibal 
etc.  R'y  Co.  v.  Fox  (1884),  31  Kan.  586. 

That  there  was  evidence  on  plaintiff's  part  sufficient  to  jus- 
tify the  submission  6i  the  issue  of  defendant's  negligence,  in 
the  backing  of  the  engine  upon  him  while  at  work,  without 
warning,  is  not  now  seriously  disputed.  We  also  regard  the 
question  of  the  contributory  negligence  of  plaintiff  as  one  for 
the  jury,  on  the  facts  disclosed. 

2.  But  it  becomes  necessary  to  reverse  the  judgment,  be- 
cause of  the  admission  of  evidence  of  the  number  of  plaintiff's 
children  and  their  ages  against  the  objection  and  exception  of 
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defendant.  The  admission  of  such  testimony  has  been  posi- 
tively disapproved  by  this  court:  Stephens  v.  Hannibal  etc. 
R.  R.  Co.  (1888),  96  Mo.  207,  9  Am.  St.  Rep.  336;  and  by 
other  courts:  Pennsylvania  Co.  v.  Roy  (1880),  102  U.  S.  451; 
1  Am.  &  Eng.  R,  R.  Cas.  225;  Kreuziger  v.  Chicago  etc.  R^y 
Co.  (1888),  73  Wis.  158;  Dreiss  v.  Friedrich  (1882),  57  Tex. 
70;  Pittsburg  etc.  R'y  Co.  v.  Powers  (1874),  74  111.  341. 

Whatever  remarks  are  found  in  other  cases  to  the  contrary 
—  for  example,  in  Winters  v.  Hannibal  etc.  R.  R.  Co.  (1867), 
39  Mo.  468,  and  Conroy  v.  Vulcan  Iron  Works  (1882),  75  Mo. 
652 — cannot  longer  be  regarded  as  authoritative. 

Nothing  that  took  place  at  the  trial  can  be  considered  as 
curing  the  error  referred  to.  On  the  contrary,  the  only  in- 
struction given  by  the  court  on  the  measure  of  damages 
rather  gave  prominence  to  that  piece  of  irrelevant  testimony, 
by  alluding  to  plaintiflf's  "situation  in  life,"  and  to  "the  ex- 
tent to  which  he  is  disabled  from  making  a  support  for  him- 
self and  family."  In  this  condition  of  the  record,  we  certainly 
cannot  fairly  pronounce  the  error  harmless. 

The  rule  on  this  subject  is,  that  error  is  presumptively  preju- 
dicial. It  devolves  on  a  party  claiming  it  to  be  otherwise,  to 
show  its  innocuous  character.  Here  we  think  such  showing 
has  not  been  successfully  made,  and  a  reversal  must  follow. 

3.  It  is  not  necessary  to  discuss  the  other  assignments  of 
error. 

The  judgment  is  reversed  and  the  cause  remanded. 

Master  and  Servant  —  Fellow-servants.  —  As  to  who  are  fellow-ser- 
vants and  who  are  not,  see  Sherrin  v.  St.  Joseph  etc.  R'y  Co.,  103  Mo.  378; 
ante,  p.  881,  and  note. 

Master  and  Servant  —  Vice-principal.  —  As  to  who  must  be  deemed  a 
vice-principal,  and  not  a  fellow-servant,  see  Brown  v.  Gilchrist,  80  Mich.  56; 
20  Am,  St.  Rep.  496,  and  note. 

Master  and  Servant  —  Master's  Duty  to  Furnish  Safe  Place  in 
Which  to  Work.  —  The  master  must  furnish  safe  machinery,  appliances, 
surroundings,  etc.,  to  his  servants:  Chicago  etc.  R.  R.  Co.  v.  Uines,  132  111. 
161;  22  Am.  St.  Rep.  515,  and  note;  Kranz  v.  Long  Island  etc.  R'y  Co.,  123 
N.  Y.  1;  20  Am.  St.  Rep.  716,  and  note;  Bomar  v.  Louisiana  etc.  R.  R.  Co., 
42  La.  Ann.  983;  Lyttlex.  Chicago  etc.  R'y  Co.,  84  Mich.  289;  Titm  v.  Brad- 
ford etc.  R.  R.  Co.,  136  Pa.  St.  618;  20  Am.  St.  Rep.  944;  Kern  v.  De  Castro 
etc  Co.,  125  N.  Y.  50;  East  Tennessee  etc.  R.  R.  Co.  v.  Aiken,  89  Tenn.  245; 
Sweet  V.  Ohio  etc.  Co.,  78  Wis.  127;  Ocean  S.  S.  Co.  v.  Matthews,  86  Ga.  418; 
Krogstad  v.  Northern  etc.  R.  R.  Co.,  46  Minn.  18.  The  master  cannot  re- 
lieve himself  from  this  duty  by  delegating  its  performance  to  another:  Texaa 
etc.  R'y  Co.  v.  O'Feil,  78  Tex.  486;  Trainor  v.  Philadelphia  etc.  R.  R.  Co., 
137  Pa.  St.  148;  International  etc  R'y  Co.  v.  Kernan,  78  Tex.  294;  22  Am.  St. 
Hep.  52,  and  note. 
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Ebnshaw  V.  Missouri  State  Mutual  Fire  and 
Marine  Insurance  Company. 

[103  MiBSOUBl,  595.] 

Insukancb  —  Construction  of  Policy.  —  An  insnrance  policy  which  in- 
sures against  loss  or  damage  by  fire,  without  qualification,  is  broad 
enough  to  include  all  fires,  however  originating,  and  all  damages  there* 
from,  of  whatever  character. 

Insurance  —  Evidbncb  to  Justify  Verdict  of  Loss  by  Firb.  —  In  an 
action  to  recover  for  the  loss  by  fire  of  an  insured  building,  the  lower 
portion  of  which  was  used  as  a  retail  grocery-store,  in  which  gasoline, 
coal-oil,  and  matches  were  kept  for  sale,  if  it  appears  that  the  timbers 
of  the  building  were  burning  when  they  fell,  directly  after  an  explosion 
iu  the  building  on  the  night  of  its  destruction,  though  it  does  not  ap- 
pear that  a  fire  was  burning  in  the  stove,  or  a  gas-light  or  other  light 
left  burning  at  that  time,  while  one  witness  saw  a  bright  light  different 
from  a  gas-light  in  the  stove,  and  another  heard  a  cry  of  fire  just  pre- 
viously to  the  explosion,  while  others,  passing  prior  thereto,  saw  no 
light,  the  evidence  is  amply  sufficient  to  justify  a  verdict  that  a  fire 
was  in  progress  in  the  building  previous  to  the  explosion. 

Insurance  —  Proof  of  Use  to  Which  Building  is  Put.  —  In  an  actioa 
to  recover  for  the  loss  of  an  insured  building,  if  it  does  not  appear  to 
what  use  it  was  put,  but  questions  are  asked  and  rulings  made  upon 
the  assumption  that  it  was  used  as  a  retail  grocery  store,  in  which  gaso- 
line, coal-oil,  and  matches  were  kept  for  sale,  it  will  be  taken  as  con- 
ceded that  the  building  was  used  for  that  purpose  at  the  time  of  the 
fire. 

Insurance  —  Construction  of  Contract.  —  A  contract  of  insurance  is  to 
be  interpreted  the  same  as  any  other  contract,  and  words  should  be 
given  their  ordinary  signification,  the  object  being  to  ascertain  the 
meaning  and  intent  of  the  parties,  to  be  gathered  from  the  whole  in- 
Btrnment  in  the  light  of  surrounding  circumstances,  in  contemplation 
of  which  they  are  supposed  to  contract. 

Insurance  —  Unfinished  Building  —  Presumption.  —  Where  a  building 
evidently  designed  for  carrying  on  a  mercantile  business  in  the  lower 
story,  and  for  use  as  a  residence  above,  is  insured  during  its  construc- 
tion, with  permission  given  to  complete  it,  the  insurer  will  be  pre- 
sumed to  have  known  that  the  building  might  be  occupied  and  used  as 
a  retail  grocery  store  and  residence,  and  that  such  store  would  be  sup- 
plied with  gasoline,  coal-oil,  matches,  and  all  articles  of  merchandise 
usually  kept  in  the  business. 

Insurance  —  Hazardous  Use  of  Building  —  Gasoline  and  Coal-oil 
NOT  Hazardous.  —  A  policy  of  insurance  prohibiting  the  premises  from 
use  for  carrying  on  a  business  denominated  hazardous  or  extrahazard- 
ous, or  for  storing  therein  articles  so  denominated,  is  not  avoided  by 
using  such  premises  as  a  retail  grocery  store,  where  gasoline  and  coal- 
oil  are  kept  for  sale  at  retail,  in  the  absence  of  a  schedule  of  what 
should  be  denominated  a  hazardous  business,  or  hazardous  articles  at* 
tached  to  or  included  in  the  policy,  or  of  proof  that  it  was  not  cus- 
tomary to  so  keep  gasoline  and  coal-oil,  or  that  the  insured  knew  that 
they  were  prohibited  under  the  terms  of  the  policy;  and  the  burden  ia 
on  the  insurer  to  show  these  facts  in  case  of  loss. 


. 
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'Insurance  —  Hazardous  Articles.  —  A  policy  of  fire  insurance  prohibit- 
ing the  storing  of  hazardous  articles  ia  the  premises  will  not  prohibit 
keeping  them  for  sale  therein. 

Insurancb  —  Explosion  as  Atfkctino  Liability  of  Insurer.  —  Under 
an  unqualified  policy  of  insurance  against  loss  by  fire,  an  explosion 
which  is  the  result  of  an  antecedent  fire  in  the  premises  will  not  afi"ect 
the  liability  of  the  insurer  for  the  loss,  though  the  principal  damage 
resulted  from  the  explosion,  and  not  from  the  fire.  It  makes  no  dif- 
ference whether  the  explosion  was  caused  by  accidental  fire  being  com- 
municated to  coal-oil  or  gasoline,  or  whether  it  was  caused  by  a  gas-jet 
coming  in  contact  with  inflammable  gas  mixed  with  atmosphere,  which 
had  escaped  and  filled  the  room. 

Insurance  —  Construction  of  Contract.  —  Fire  insurance  policy  will  be 
most  strongly  construed  against  the  insurer. 

Rowell  and  Ferriss,  and  Joseph  H.  Zumhalen,  for  the  appel- 
lant. 

Chester  H.  Krum,  for  the  respondent. 

Macfarlane,  J.  This  was  an  action  on  a  policy  of  insur- 
ance, as  follows:  "  Missouri  State  Mutual  Fire  and  Marine 
Insurance  Company  of  St.  Louis,  by  this  policy  of  insurance, 
in  consideration  of  $37.50,  do  insure  William  Renshaw  and 
legal  representatives  in  the  sum  of  $5,000,  from  August  17, 
1887,  to  August  17,  1892,  at  twelve  o'clock,  noon,  against  loss 
or  damage  by  fire  on  four  brick  buildings,  $1,250  on  each, 
situated  in  St.  Louis,  on  the  west  side  of  Fourteenth  Street, 
between  Market  Street  and  Clark  Avenue,  block  No.  209  E., 
house  Nos.  7,  9,  11,  and  13.  Privilege  given  to  finish.  1887, 
September  17,  other  insurance  permitted." 

To  this  policy  was  attached  the  following  conditions:  "If 
the  risk  shall  be  increased  by  any  means  whatsoever,  or  if 
such  building  or  premises  shall  be  occupied  in  any  way  so  as 
to  render  the  risk  more  hazardous  than  at  the  time  of  insur- 
ing," the  policy  should  be  void. 

"  And  it  is  agreed  and  declared,  that  in  case  the  premises 
or  property  hereby  insured  shall,  at  any  time  after  making 
or  during  the  continuance  of  this  policy,  be  appropriated,  ap- 
plied, or  used  to  or  for  the  purpose  of  carrying  on  or  exercis- 
ing any  trade,  business,  or  vocation  denominated  hazardous 
or  extrahazardous,  or  for  the  purpose  of  storing  therein  any 
of  the  articles  denominated  hazardous  or  extrahazardous, 
tinless  provided  for  specially  herein,  or  hereafter  agreed  to  in 
writing  by  this  corporation,  this  policy  shall  then  and  thence- 
forth cease  and  be  of  no  force  or  effect.  Every  policy  of  in- 
surance issued  by  this  company  becomes  void  if  more  than 
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twenty-five  pounds  of  gunpowder  are  kept  in  an  insured 
building  or  on  the  prenoises  where  such  insured  property  is 
contained."  None  of  the  other  conditions  have  any  bearing; 
on  the  question  in  issue  in  the  case. 

Defendant's  answer  admitted  the  execution  and  delivery  of 
the  policy,  and  set  up,  by  way  of  affirmative  defense,  a  breach 
of  the  conditions  of  the  policy,  as  follows:  "  Defendant  avers 
and  charges  that  said  premises  were  used  for  the  purposes  of 
carrying  on  a  business  hazardous  and  extrahazardous,  to  witr 
storing  and  selling  therein  of  merchandise  denominated 
gasoline,  which  is  a  dangerous  and  inflammable  fluid,  and 
greatly  increases  the  risk  of  said  insurance,  and  for  this  rea- 
son  said  policy  became  void  and  of  no  eSect  before  the  date 
of  said  alleged  loss;  that  one  of  the  conditions  of  said  con- 
tract of  insurance  was,  that  if  the  situation  or  circumstances 
aflecting  the  risk  should  be  altered  or  changed  so  as  to  in- 
crease the  risk,  thereupon  said  policy  should  cease  and  de- 
termine; and  defendant  avers  that  the  use  of  said  inflammable 
fluid  as  aforesaid  did  increase  the  risk  of  said  insurance  and 
render  said  policy  null  and  void." 

It  appeared  from  the  evidence  that  these  buildings  were 
erected  in  the  summer  of  1887,  and  at  the  date  of  the  policy 
were  unfinished  and  unoccupied.  The  first  floor  of  the 
houses  was  planned  for  occupation  as  retail  business  rooms, 
and  the  upper  stories  for  lodging-rooms  and  families.  One  of 
the  houses  was  occupied  by  a  Mr.  Newman  from  about  the 
Ist  of  October.  He  used  the  ground-floor  for  a  retail  grocery 
store,  and  he,  with  his  family,  resided  above.  He  kept  gaso- 
line in  a  galvanized  iron  tank  in  the  store,  and  coal-oil  in  a 
similar  tank  and  also  in  a  barrel.  These  articles  were  used 
in  his  retail  trade.  About  two  o'clock  in  the  night  of 
November  1,  1887,  there  was  a  terrific  explosion  in  this  store- 
room, which  demolished  the  building,  and  killed  Mr.  Newman 
and  several  members  of  his  family  who  were  sleeping  above. 
At  the  time  of  the  explosion  there  were  about  forty  gallons  of 
gasoline  in  the  tank.  It  was  shown  that  it  was  customary  to 
keep  one  gas-jet  burning  in  the  store  during  the  night,  and  that 
there  had  been  fire  in  the  stove  during  the  preceding  day. 
Whether  there  was  fire  in  the  stove  or  a  gas-jet  burning  at  the 
time  of  the  explosion  did  not  satisfactorily  appear.  The 
other  facts  will  sufficiently  appear  in  the  opinion. 

1.  The  first  contention  by  appellant  is,  that  there  was  no 
evidence  on  the  trial  that  justified  a  submission  to  the  jury  of 
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the  question,  whether  a  loss  occurred  which  was  covered  by 
the  terms  of  the  contract.  The  policy,  by  its  express  terras^ 
insured  the  plaintiff  against  loss  or  damage  to  his  buildings 
by  fire.  The  contract  is  broad  enough  to  include  all  fires^ 
however  originating,  and  all  damages  therefrom,  of  whatever 
character. 

The  evidence  shows  the  building  was  closed  about  ten 
o'clock  on  the  night  of  its  destruction;  that  it  had  been  the 
custom  of  the  proprietor  to  leave  one  gas-jet  burning  during 
the  night.  The  evidence  did  not  disclose  whether  a  light  had 
been  left  burning  on  the  night  of  this  loss.  A  fire  had  been 
kept  in  a  stove  in  the  storeroom  during  the  day  preceding 
the  disaster,  but  there  was  no  evidence  that  it  had  been  con- 
tinued during  the  night.  Gasoline,  coal-oil,  and  matches- 
were  kept  in  the  building. 

A  short  time  previous  to  the  explosion,  a  witness  testified 
that  he  passed  on  the  opposite  side  of  the  street,  and  observed 
through  the  window  a  light,  which  he  described  as  a  "  ratlier 
glowing  blaze,  different  from  a  gas-light.  It  was  quite  a 
bright  light,  enough  to  attract  my  attention."  Other  wit- 
nesses, who  passed  previous  to  the  explosion,  testified  that 
they  observed  no  light  in  the  building.  One  witness  testified 
that  she  heard  a  cry  of  "  Fire  "  just  a  moment  before  the  ex- 
plosion. When  the  explosion  occurred,  a  blaze  of  fire  was 
thrown  up  into  the  air,  and  timbers  from  the  building  were 
on  fire  immediately  after  it  fell. 

We  are  of  the  opinion  there  was  abundant  evidence,  not 
only  to  authorize  the  submission  to  the  jury,  but  to  justify  the 
verdict,  that  there  was  a  fire  in  progress  antecedent  to  the 
explosion.  If  there  was  such  a  blaze  in  the  building  as  the 
one  described  by  the  witness,  then  no  explanation  of  its  exist- 
ence there  can  be  given  on  any  other  hypothesis  than  that  a 
fire  was  at  the  time  in  progress.  The  fact  that  other  wit- 
nesses had  passed  the  premises  a  short  time  before  without 
observing  any  light  gives  strength  to  this  theory.  The  evi- 
dence of  this  witness  alone,  uncontradicted  as  it  is,  authorized 
a  submission  of  the  question  to  the  jury. 

2.  During  the  trial,  defendant  called  a  witness  who  testified 
that  he  had  been  engaged  as  an  insurance  adjuster  in  St. 
Louis  for  twenty-two  years,  and  was  familiar  with  the  insur- 
ance business  in  that  city.  This  witness  was  asked  in  what 
class  the  article  known  as  gasoline,  was  placed  by  insurance- 
men  in  the  city  of  St.  Louis.     This  question  was  objected  to 
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hy  counsel  for  plaintiflF,  who  stated  that  there  was  no  contro- 
versy that  it  was  kept  there  as  a  part  of  a  retail  stock  of 
groceries,  and  not  otherwise  stored.  The  court  then  stated: 
"*'  I  think  if  it  is  conceded  that  Mr.  Newman  kept  a  retail 
:grocery  store,  and  only  kept  coal-oil  and  gasoline  there  as 
part  of  his  retail  grocery  stock,  that  does  not  come  within  the 
provision  of  the  policy  which  would  avoid  the  policy.  I  do 
not  think  it  applies  to  either  of  them.  The  objection  will  be 
:8ustained." 

After  other  questions  had  been  asked  this  witness,  —  as  to 
■whether  gasoline  was  designated  by  insurance  companies  as 
hazardous  or  extrahazardous;  whether  keeping  it  in  an  ordi- 
?iary  grocery  store  would  be  regarded  as  hazardous;  whether 
*higher  rates  of  insurance  were  required  on  a  stock  of  groceries, 
in  an  ordinary  grocery  store,  on  account  of  keeping  gasoline 
«8  a  part  of  the  stock,  —  all  of  which  were  excluded  by  the 
-court,  defendant's  counsel  stated:  "I  offer  testimony  tend- 
ing to  show  that  the  keeping  of  gasoline  on  these  premises 
"that  were  destroyed  and  sued  for  did  increase  the  risk  over 
Tvhat  the  risk  was  when  the  policy  was  issued." 

The  court:  "  I  think  I  indicated  a  little  while  ago,  when  I 
•€aid  if  it  was  conceded  that  the  tenant  kept  an  ordinary  retail 
grocery  store,  and  as  a  part  of  his  stock  in  trade  kept  gasoline 
-and  coal-oil  for  sale,  that  that  fact  did  not  increase  the  risk 
-or  avoid  the  policy  that  is  here  sued  on." 

This  proceeding  is  stated  thus  fully,  for  the  reason  that  the 
•evidence  wholly  fails  to  disclose  the  character  of  Newman's 
business,  and  the  purposes  for  which  gasoline  was  kept  in  the 
house.  From  these  statements,  made  by  counsel  and  the  court, 
it  will  be  taken  as  conceded  that  Newman  kept  a  retail  gro- 
cery store  in  the  building,  and  kept  therein  gasoline  and  coal- 
oil  to  supply  his  retail  trade. 

A  contract  of  insurance  differs  in  no  respect  from  other 
•contracts  as  to  the  rules  for  their  interpretation.  The  object 
is,  as  in  all  contracts,  to  ascertain  the  meaning  and  intention 
-of  the  parties,  to  be  gathered  from  the  whole  instrument,  in 
the  light  of  the  surrounding  circumstances  in  contemplation 
of  which  they  are  supposed  to  contract.  Words  should  be 
^iven  their  ordinary  signification  in  view  of  the  subject  of  the 
•contract.  The  contract  of  insurance  was  made  before  the 
building  was  completed,  and  permission  was  given  in  the  pol- 
icy to  complete  it.  The  building  was  evidently  designed  for 
carrying  on  a  mercantile  business  in  the  lower  story,  and  to 
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be  used  as  a  residence  above.  From  these  facts  it  will  be  in- 
ferred that,  when  the  company  issued  the  policy,  it  knew  the 
building  might  be  occupied  and  used  in  the  manner  Newman 
was  using  it,  as  a  retail  grocery  store  and  residence,  and  that 
the  store  would  be  supplied  with  the  articles  of  merchandise 
usually  kept  in  the  business. 

Defendant  contends  that  keeping  gasoline  in  the  store  for 
the  purpose  of  selling  to  his  customers,  at  retail,  avoided, 
the  contract,  under  the  expressed  condition  that  the  policy 
should  be  void  in  case  the  premises  insured  should  thereafter 
be  used  for  carrying  on  a  business  denominated  hazardous  or 
extrahazardous,  or  for  the  purpose  of  storing  therein  any  ar- 
ticles denominated  hazardous  or  extrahazardous.  The  evi- 
dence offered  was  intended  to  prove  that  gasoline  was  an 
article  denominated  hazardous,  and  keeping  it  for  such  sale- 
made  the  business  in  which  he  was  engaged  a  hazardous 
business.  From  the  common  use  of  gasoline  and  coal-oil,  for 
heat  and  light  in  families,  they  may  be  considered  as  common 
articles  of  merchandise,  and  that  they  are  usually  kept  for 
sale  in  the  retail  stores.  No  schedule  of  what  should  be  de- 
nominated a  hazardous  business  or  a  hazardous  article  was 
attached  to  or  included  in  the  policy.  Under  the  circum- 
stances, the  insured  had  the  right  to  understand  that  he  was 
at  liberty  to  keep  in  stock,  and  sell  at  retail,  these  articles, 
and  for  doing  so  the  policy  would  not  be  avoided,  unless  it 
should  be  shown  that  it  was  not  customary  to  so  keep  them, 
or  that  plaintiff  knew  that  they  were  prohibited  under  the 
terms  of  the  policy.  The  burden  was  on  defendant  to  prove 
these  facts.  There  was  no  evidence  tending  to  prove  either 
the  one  or  the  other,  nor,  when  defendant  made  the  offer  to 
prove  the  hazardous  character  of  these  articles,  did  he  pro- 
pose or  offer  to  follow  that  proof  by  evidence  of  the  custom  of 
the  business. 

"We  think,  also,  that  there  is  an  intended  distinction  be- 
tween storing  an  article  and  keeping  it  for  sale.  The  meaning 
of  the  word  "store"  itself  sufficiently  indicates  the  distinction, 
Webster  gives  this  definition  to  the  word  when  used  in  this 
connection:  "To  deposit  in  a  storehouse  or  other  building  for 
preservation."  Defendant  made  no  offer  to  show  that  it  had 
any  technical  meaning  in  the  insurance  business.  When  it 
is  intended  to  prohibit  the  keeping  for  sale  any  articles,  the 
word  "  keep  "  is  usually,  if  not  uniformly,  connected  with  the 
■word  "store,"  making  the  condition  of  the  policy  read,  "keep- 
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or  store."  The  word  "keep"  having  been  omitted  from  this 
policy,  it  must  have  been  the  intention  of  the  parties  to  per- 
mit the  keeping  for  sale  such  hazardous  articles  as  are  ordi- 
narily kept  in  such  a  business. 

Our  conclusion  is,  that  a  contract  of  insurance  upon  a  build- 
ing, made  before  its  completion,  authorized  the  use  of  the 
building  in  %ny  common  business  to  which  its  construction 
is  adapted,  and  when  the  contract  prohibits  storing  hazard- 
ous articles,  it  does  not  prohibit  keeping  them  for  sale  in  such 
business:  Archer  v.  Merchants'  etc.  Ins.  Co.,  43  Mo.  434;  1 
Wood  on  Fire  Insurance,  170;  Hall  v.  Insurance  Co.,  58  N.  Y. 
292;  17  Am.  Rep.  255;  Niagara  Fire  Ins.  Co.  v.  De  Graff,  12 
Mich.  124;  Citizens*  Ins.  Co.  v.  McLaughlin,  53  Pa.  St.  485; 
Viele  V.  Germania  Ins.  Co.,  26  Iowa,  9;  96  Am.  Dec.  83;  Sims 
V.  State  Ins.  Co.,  47  Mo.  63;  4  Am.  Rep.  311. 

3.  It  is  not  seriously  contended  by  counsel  for  defendant 
that  if  a  fire  was  in  progress  before  the  explosion  occurred, 
and  the  explosion  was  the  result  of  the  antecedent  fire,  the 
loss  was  not  covered  by  the  terms  of  the  policy,  though  the 
principal  part  of  the  damage  resulted  from  the  explosion  itself, 
and  not  from  the  fire.  Indeed,  most  of  the  authorities  cited 
by  appellant  concede  that  in  such  case  the  loss  should  be 
regarded  as  within  the  risk  assumed  by  the  insurer,  though 
in  those  cases  loss  or  damage  from  explosions  was  expressly 
excepted:  United  Life  etc.  Ins.  Co.  v.  Foote,  22  Ohio  St.  348; 
10  Am.  Rep.  735;  Transatlantic  Fire  Ins.  Co.  v.  Dorsey,  56 
Md.  70;  40  Am.  Rep.  403;  Briggs  v.  North  American  etc.  Ins. 
Co.,  53  N.  Y.  446;  Renshaw  v.  Fireman's  Ins.  Co.,  33  Mo. 
App.  396. 

It  being  well  settled  that  the  loss  in  this  case  would  be  cov- 
ered by  the  broad  and  unconditional  terms  of  the  policy  if 
the  explosion  was  the  result  of  a  pre-existing  fire,  the  ques- 
tion is,  whether  or  not  the  jury  was  properly  instructed  on 
that  theory  If  the  issues  were  submitted  under  proper  in- 
structions, the  verdict  will  be  conclusive.  The  explosion  and 
destruction  of  the  property  are  not  disputed.  The  question 
of  fact  for  the  jury  was.  Did  a  wrongful  fire  precede  and  cause 
the  explosion?  The  court  gave  the  jury  the  following  instruc- 
tion: "In  determining  whether  the  buildings  insured  were 
damaged  or  destroyed  by  fire,  the  jury  may  find  that  they 
were  so  damaged  or  destroyed  by  fire,  if  they  believe  from  the 
evidence  that  a  fire  of  some  description  upon  some  part  of  the 
premises  insured  was  the  original  cause  of  the  loss,  although 
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they  may  also  find  from  the  evidence  that  such  fire  was  fol- 
lowed by  an  explosion  which  was  itself  the  direct  result  of 
the  fire,  and  which  brought  about  the  fall  of  the  buildings;  in 
other  words,  if  the  jury  believe  from  the  evidence  that  the 
fall  of  the  buildings  was  the  direct  result  of  some  burning 
substance  in  contact  with  some  part  of  the  building,  it  is  im- 
material whether  such  result  manifested  itself  in  the  form  of 
combustion  or  of  explosion,  or  of  both  combined.  In  either 
case,  the  damage  which  ensued  was  by  the  action  of  the  fire, 
and  is  covered  by  the  terms  of  the  policy  sued  on  in  this  ac- 
tion." 

The  defendant  asked  eight  instructions,  covering,  in  differ- 
ent language,  substantially  the  converse  of  the  proposition 
contained  in  the  instruction  given.  These  were  all  refused. 
One  of  the  instructions  was  as  follows:  "The  court  instructs 
the  jury  that  if  they  find,  and  believe  from  the  evidence,  that 
the  buildings  in  question  were  thrown  down  by  reason  of 
some  explosive  substance  being  ignited  by  any  means  other 
than  the  buildings,  or  some  one  of  them,  or  their  contents,  be- 
ing on  fire,  then  the  plaintiff"  is  not  entitled  to  recover  any- 
thing in  this  action  for  the  damages  resulting  from  said 
buildings  being  thrown  down." 

The  instruction  given  is  witliout  fault,  and  fairly  presented 
the  case  to  the  jury,  upon  the  theory  that  a  pre-existing  un- 
lawful fire  caused  the  explosion.  Defendant  had  the  right  to 
have  the  converse  of  the  proposition  submitted  to  the  jury 
under  an  appropriate  instruction,  and  the  one  asked  should 
have  been  given,  unless  the  loss  was  covered  by  the  terms  of 
the  policy,  though  it  was  the  result  of  an  innocent  fire  coming 
in  contact  with  inflammable  gas  or  vapor.  This  necessitates 
the  consideration  of  the  question  whether,  in  case  the  indem- 
nity is  against  loss  or  damage  by  fire,  without  making  any 
exception,  a  damage  from  explosion  will  be  covered  by  the 
policy,  though  it  was  the  result  of  an  innocent  fire  coming  in 
contact  with  inflammable  gas  or  vapor. 

The  damage  or  loss  for  which,  under  this  policy,  the  ae- 
fendant  makes  itself  liable  is  that  resulting  from  fires.  The 
policy  undertakes  to  make  no  exception  to  any  manner  in 
which  the  fire  may  originate,  nor  to  the  manner  in  which  the 
loss  or  damage  may  be  accomplished.  If  fire  was  the  direct 
and  proximate  cause  of  the  damage,  the  responsibility  therefor 
becomes  fixed.    It  would  make  no  difference  whether  it  mani- 
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fested  itself  in  combustion  or  explosion.  The  contention  is^ 
that  a  burning  gas-jet  or  a  fire  in  a  stove  is  not  such  a  fire  as- 
was  contemplated  by  the  parties  when  the  contract  was  made. 
That  is  undoubtedly  true;  but  an  innocent  fire  communicated 
to  combustible  materials  will  produce  a  negligent  fire  such  a» 
was  in  contemplation  of  the  parties  to  the  contract.  The  fir& 
contracted  against  was  such  as  would,  in  its  natural  course, 
cause  loss  or  damage. 

A  fire  resulting  from  the  explosion  of  a  lighted  coal-oil 
lamp,  or  from  the  ignition  of  paper,  cotton,  or  other  easily 
ignited  substance  left  too  near  a  heated  stove  or  grate,  which 
resulted  in  communicating  fire  to  the  insured  property,  would 
certainly  be  covered  by  the  terms  of  the  policy.  It  could 
make  no  difi"erence  how  innocent  the  original  fire,  whether 
used  to  light  or  heat  a  room,  or  to  run  machinery;  if  commu- 
nicated to  the  property  insured,  the  loss  would  be  by  fire.  It 
is  seldom  conflagrations  originate  from  other  causes  than  that 
of  an  innocent  and  lawful  fire.  It  is  impossible  to  draw  a 
distinction  between  a  fire  communicated  from  a  gas-jet,  a 
lamp,  or  a  stove  to  tangible  combustibles  and  one  communi- 
cated by  the  same  agencies  to  intangible  inflammable  vapor 
or  gas.  The  explosion  of  a  coal-oil  lamp,  caused  by  the  gen- 
eration of  gas,  may  not  in  a  moment  communicate  the  fire 
to  the  entire  building,  but  it  may  result  in  as  complete  de- 
struction as  the  ignition  of  gas  which  permeates  every  part 
of  the  building  and  destroys  the  whole  by  an  instantaneous 
blaze. 

Powder  may  be  ignited  either  in  quantities  only  suflicient 
to  communicate  fire  to  combustible  materials  around  it,  or 
suflBcient  to  demolish  the  largest  buildings.  There  would 
only  be  a  diflerence  in  degree  between  the  one  and  the  other. 
No  reason  can  be  seen  why  an  exception  to  an  indemnity 
against  loss  by  fire  should  be  made  because  the  work  of  de- 
struction is  instantaneous,  and  by  explosion  rather  than  when 
through  the  slow  process  of  gradual  communication  and  com- 
bustion. The  defendant  had  it  within  its  power  to  fix  its  own 
contract  and  its  terms  and  conditions,  or  not  accept  the  risk. 
It  has  done  so  by  making  itself  responsible  for  loss  for  all 
fires,  however  started,  and  however  rapid  the  demolition.  It 
did  not  indemnify  against  fires  occurring  only  in  particular 
ways,  but  against  fires  generally,  regardless  of  the  manner  of. 
either  their  commencement  or  progress.        i 
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We  are  of  the  opinion  that  the  loss  was  covered  by  the  pol- 
icy, whether  the  fire  was  started  from  a  box  of  matches  and 
■was  gradually  communicated  to  the  oil  or  gasoline,  or  whether 
communicated  directly  from  the  innocent  gas-jet  to  the  in- 
flammable gas  mixed  with  atmosphere  which  had  escaped 
and  filled  the  room.  This  construction  is  according  to  the 
plain  terms  of  the  contract.  The  conclusion  reached  is 
strengthened  by  the  fact  that  no  exception  was  made  in  the 
policy  to  damages  caused  by  explosions.  It  is  well  known 
that  policies  of  insurance  usually  contain  such  an  exception, 
and  it  is  fair  and  reasonable  to  assume  that,  a  company  en- 
gaged in  this  business  should  know  that  such  was  the  common 
custom.  If  defendant  intended  to  relieve  itself  from  such 
losses,  it  could  easily  have  done  so  by  the  usual  exception. 

We  think  our  conclusion  well  sustained  by  authority.  The 
leading  case  on  the  subject  is  Scripture  v.  Lowell  etc.  Ins.  Co.j 
10  Cush.  357;  57  Am.  Dec.  111.  In  that  case  a  burning 
match  was  applied  to  a  cask  of  powder  in  the  attic  of  the 
house,  which  caused  an  explosion  of  the  powder,  setting  fire 
to  the  bed  and  clothing,  injuring  the  walls  and  the  furniture, 
and  blowing  oS"  the  roof  of  the  house.  Held,  that  the  whole 
damage  was  covered  by  a  policy  insuring  against  loss  or  dam- 
age by  fire.  In  case  of  Waters  v.  Merchants'  etc.  Ins.  Co.j  11 
Pet.  213,  a  boat  was  destroyed  by  an  explosion  of  gunpowder. 
Loss  on  account  of  explosions  was  not  excepted  under  the 
policy.  Justice  Story  said:  "Some  suggestion  was  made  at 
the  bar,  whether  the  explosion,  as  stated  in  the  pleas,  was  a 
loss  by  fire,  or  explosion  merely.  We  are  of  the  opinion  that, 
as  the  explosion  was  caused  by  fire,  the  latter  was  the  proxi- 
mate cause  of  the  loss." 

In  City  Fire  Ins.  Co.  v.  Corlies,  21  Wend.  367,  34  Am.  Dec. 
258,  the  building  was  blown  up  by  gunpowder,  intentionally, 
to  prevent  spread  of  an  existing  conflagration.  The  policy  in- 
demnified against  fire.  Held,  a  loss  by  the  peril  insured 
against  within  the  meaning  of  the  policy. 

In  Briggs  v.  North  American  etc.  Ins.  Co.,  53  N.  Y.  446,  the 
plaintifi'  was  engaged  in  rectifying  spirits;  vapor  from  the 
works  filled  the  house,  and  coming  in  contact  with  a  burn- 
ing lamp,  took  fire,  and  an  explosion  ensued,  blowing  off  the 
roof  and  blowing  down  the  walls.  The  policy  provided  that 
the  company  should  not  be  liable  from  explosions  of  any 
kind  unless  fire  ensues,  and  then  for  loss  or  damage  by  fire 
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only.  The  court  says:  "It  may  be  conceded  that  in  the  ab- 
sence of  this  exception  a  recovery  could  have  been  had  for 
the  whole  damage  as  for  a  loss  by  fire." 

In  St.  John  v.  American  etc.  Ins.  Co.,  11  N.  Y.  516,  the  policy 
excepted  loss  occasioned  by  the  explosion  of  a  steam-boiler. 
The  loss  was  from  an  explosion  of  a  steam-boiler,  which 
threw  down  the  building,  and  immediately  thereafter  the 
ruins  took  fire,  and  were  consumed.  Justice  Johnson  says: 
"It  is  undoubtedly  true,  that  if  the  policy  contained  no  ex- 
ception, this  loss  would  clearly  have  been  a  loss  by  fire. 
There  would  be  no  occasion  to  consider  how  the  fire  hap- 
pened, the  parties  not  having  contracted  for  indemnity 
against  fire  occurring  only  in  particular  ways,  but  generally 
against  fires." 

In  United  Life  etc.  Ins.  Co.  v.  Foote,  22  Ohio  St.  348, 10  Am. 
Rep.  735,  the  court  defines  an  explosion  generally  to  be  a 
"sudden  and  rapid  combustion'';  "all  explosions  caused  by 
combustion  are  preceded  by  a  fire."  "The  scientist  may 
demonstrate,  in  a  case  where  gunpowder  is  destroyed  by  fire, 
or  in  any  case  where  the  explosion  is  caused  by  or  accom- 
panies combustion,  that  ignition  and  combustion  precede 
explosion";  but  he  argues  that  they  occur  in  such  rapid  succes- 
sion that  the  combustion  and  explosion  would  be  covered  by 
an  exception  contained  in  a  policy  that  the  insurer  will  not 
be  liable  for  loss  or  damage  resulting  from  an  explosion.  In 
the  absence  of  such  exception,  the  court  could  only  have  held 
the  loss  to  have  been  occasioned  by  fire.  The  St.  Louis  court 
of  appeals,  speaking  through  Rorabauer,  J.,  in  considering  a 
loss  resulting  from  this  same  disaster,  entertains  similar 
views,  though  in  that  case  it  was  not  necessary  to  judicially 
pass  upon  the  question:  Renshaw  v.  Fireman's  Ins.  Co.j  33 
Mo.  App.  394.  An  insurance  company  makes  its  own  condi- 
tions, and  they  will  be  interpreted  most  strongly  against 
them. 

In  Boatman^  etc.  Ins.  Co.  v.  Parker,  23  Ohio  St.  94, 13  Am. 
Rep.  228,  the  insurance  was  upon  an  oil  refinery.  The  prop- 
erty was  destroyed  by  an  explosion  followed  by  a  fire.  The 
explosion  was  caused  by  gas  escaping  from  the  oil  coming  in 
contact  with  the  fires  under  the  stills.  The  policy  provided 
that  the  company  should  not  be  liable  for  damages  resulting 
from  explosions  caused  by  gas  or  other  explosive  substances. 
The  policy  insured  against  loss  by  fire.     Held,  that  the  ex- 
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-ception  did  not  cover  damage  by  fire  resulting  from  sucli 
explosion.  To  the  same  eflfect  is  Commercial  Insurance  Co.  v. 
Robinson,  64  111.  265;  16  Am.  Rep.  557.  There  being  no  ex- 
•ception  in  this  policy  exempting  the  company  from  liability 
for  loss  occasioned  by  combustion  of  gas  or  vapor  which  re- 
sults in  damage  from  explosion,  we  do  not  feel  called  upon 
or  justified  in  ingrafting  one  upon  it. 

The  instruction  requested  by  the  defendant  was  improper 
in  confining  the  jury  to  a  consideration  of  an  explosion  caused 
by  an  explosive  substance  coming  in  contact  with  a  fire  burn- 
ing the  building  or  its  contents.  None  of  the  other  instruc- 
tions asked  were  more  comprehensive. 

Judgment  affirmed. 

Insttranob  —  Loss  by  Fire,  What  Included  wn'Hiw.  —  This  Bubject 
tiaa  been  fully  discasaed  in  the  note  to  HUUer  v.  Allegheny  etc  Iru.  Co.,  45 
Am.  Dec.  657-661.  As  the  cases  on  the  subject  are  fully  collated  and  cited 
therein,  and  as  reference  is  made  to  other  cases  in  the  note  to  Wheeler  r. 
Traders'  Im.  Co.,  13  Am.  St.  Rep.  585,  it  only  remains  to  add  the  recent 
Authorities  on  the  subject. 

In  Balestracci  v.  Fireman's  Ins.  Co.,  34  La.  Ann.  844,  the  rule  is  reiterated 
that  "the  fair  and  reasonable  interpretation  of  a  policy  of  insurance  against 
fire  will  include  within  the  obligation  of  the  insurer  every  loss  which  neces- 
«arily  follows  from  the  occurrence  of  the  fire  to  the  amount  of  the  actual  in* 
jury  to  the  subject  of  the  risk,  whenever  that  injury  may  arise  directly  and 
immediately  from  the  peril,  or  necessarily  from  incidental  and  surrounding 
circumstances,  the  operation  and  control  of  which  could  not  be  avoided.  The 
doctrine  that  insurance  against  fire  only  covered  damage  resulting  from 
actual  ignition  is  long  since  exploded."  Hence  it  is  well  settled  that  the 
damage  and  expense  incurred  in  removing,  with  reasonable  care  suited  to 
the  occasion,  insured  goods  from  an  apparent  imminent  destruction  by  fire 
are  covered  by  a  policy  assuring  against  loss  or  damage  by  fire,  although 
the  building  in  which  they  were  insured,  and  from  which  they  were  re- 
moved, was  not  in  fact  burned:  White  v.  Republic  etc.  Ins.  Co.,  57  Me.  91; 
2  Am.  Rep.  22;  Balestracd  r.  Fireman's  Ins.  Co.,  34  La.  Ann.  844. 

If  goods  prudently  removed  to  preserve  them  from  an  impending  fire  in 
-an  adjoining  building  are  stolen  in  consequence  of  such  removal,  the  assurer 
is  liable  for  the  loss  by  such  theft,  notwithstanding  a  stipulation  in  the  policy 
exempting  him  from  liability  for  loss  by  theft:  Leiber  v.  Liverpool  etc  Ins. 
Co.,  6  Bush,  639;  99  Am.  Dec.  695. 

As  to  explosions,  no  doubt  seems  to  remain  that  insurance  against  loss  by 
fire  includes  all  loss  from  explosions  which  are  the  direct  result  of  an  ante* 
cedent  tire:  Benshaw  v.  Fireman's  Ins.  Co.,  33  Mo.  App.  394;  La  Force  v.  Wil- 
Mams  City  etc  Ins.  Co.,  43  Mo.  App.  518-535;  Heffron  v.  Kittanning  Ins.  Co., 
132  Pa.  St.  580;  Smiley  v.  Citizens'  etc.  Ins.  Co.,  14  W.  Va.  33;  Commei-dal 
Ins.  Co.  V.  Robinson,  64  111.  265;  16  Am.  Rep.  557;  although  the  policy  ex- 
pressly excepts  liability  for  loss  or  damage  arising  from  explosions  of  any 
kind.  In  Renshaw  v.  Fireman's  Ins.  Co.,  33  Mo.  App.  403,  it  was  said:  "It 
is  an  elementary  rule  of  the  law  of  fire  insurance  that  a  policy  against  fire 
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includes  loss  by  demolition  caused  by  an  explosion,  when  sncb  erplosion  !»■ 
the  direct  result  of  an  antecedent  fire.  The  defendant  contends  that  this  ia  th» 
law  only  when  the  antecedent  fire  is  within  the  risk  of  the  policy,  and  that 
the  rule  has  no  application  to  a  case  where  the  ignition  of  the  explosive  sub- 
stance,  though  followed  by  explosion,  ia  almost  instantaneous  with  th* 
latter.  Whether  the  explosions  in  this  case,  if  more  than  one,  were  the  re« 
suit  of  ignition  of  fluids  which  were  stored  on  the  premises,  or  the  result  of 
the  ignition  of  the  explosive  mixture  of  illuminating  gas  with  air,  and 
whether  the  fire,  spark,  or  flame  causing  the  ignition  of  such  explosive  sub- 
stance  was  a  negligent  or  unlawful  fire,  rests  on  mere  inference  from 
surrounding  circumstances.  We  are  bound,  however,  to  take  notice  of  the 
universally  accepted  scientific  fact,  that  explosion  of  such  substances  is  pre> 
ceded  by  ignition  and  accompanied  by  intense  heat.  This  being  so,  we  are 
not  prepared  to  say  that  when  the  policy  insures  against  fire  originating 
in  any  cause,  a  loss  caused  by  the  ignition  of  an  explosive  substance  by  an- 
innocent  fire  is  not  within  the  risks  covered  by  the  policy. "  Under  a  policy 
excepting  from  liability  for  loss  by  explosions  of  any  kind,  it  has  been  de»- 
cided  that  a  loss  of  the  property  insured  by  fire  resulting  from  the  explosion, 
of  a  lighted  lamp  is  such  aa  to  make  the  insurer  responsible  therefor:  Hef- 
ron  V.  KiUanning  Ina.  Co.,  132  Pa.  St.  580. 

Insurance  against  fire  upon  steamboats  is  insurance  against  fire  caused  by 
collisions.  Thus  insurers  against  fire  are  liable  for  loss  occasioned  by  th» 
sinking  of  a  vessel  caused  by  fire,  though  the  fire  is  the  result  of  a  collision 
not  insured  against,  if  the  effect  of  the  collision  without  the  fire  would  have 
been  only  to  cause  the  vessel  to  settle  to  her  upper  deck,  so  that  she  might 
have  been  saved:  Insurance  Co.  v.  Transportation  Co.,  12  Wall.  194.  If  » 
collision  between  steamboats  caused  fire  on  one  of  then,  and  it  sank  with 
insured  goods  on  board  before  the  fire  reached  them,  it  was  decided  that  th» 
insurer  was  liable  for  the  loss,  if  the  injury  to  the  goods  could  have  beea 
prevented  but  for  the  fire:  New  York  etc.  Elxpress  Co.  v.  Traders'  etc  Ins.  Co., 
132  Mass.  377:  42  Am.  Hep.  440. 

Insurance  against  all  loss  or  damage  by  fire  or  lightning  will  cover  all' 
loss  arising  from  all  known  effects  of  lightning,  and  not  merely  those 
arising  from  combustion;  hence  such  insurance  will  cover  loss  occasioned, 
by  a  tornado:  Spensley  v.  Lancanshire  Ins.  Co.,  54  Wis.  433. 

Where  a  policy  against  loss  by  fire  contains  a  clause  that  if  the  building 
shall  fall  except  by  fire  the  insurance  shall  cease,  and  a  portion  of  the  wall* 
fall,  leaving  the  greater  portion  standing,  the  building  is  not  fallen  within 
the  meaning  of  the  policy,  and  if  destroyed  by  fire  while  in  that  condition, 
the  insurer  is  liable  for  the  loss:  Breuner  v.  Liverpool  etc  Ins.  Co.,  5]  CaL 
101;  21  Am.  Rep.  703.  So  long  as  the  building  remains  standing,  no  matter 
how  much  it  may  be  damaged  by  the  action  of  the  winds  or  other  causes, 
the  liability  of  the  insurer  for  loss  of  the  contents  of  the  building  by  fire 
will  continue:  Fireman's  Fund  Ins.  Co.  v.  Congregation  Rodeph  Shalom,  80  IlL 
558.  It  seems,  however,  that  if  the  greater  portion  of  the  walla  of  a  build- 
ing  thus  insured  falls  before  the  fire  begins,  which  afterwards  destroys  the 
contents  of  the  fallen  building,  the  insurer  will  not  be  liable  under  the 
policy:  Huck  v.  Globe  Ins.  Co.,  127  Mass.  306;  34  Am.  Rep.  373. 

A  fire  insurance  policy  exempting  from  liability  for  loss  or  damage  result- 
ing from  any  person  or  persons  engaged  in  riot,  or  in  notorious  resistance  to 
the  authority  of  magistrates,  or  to  any  other  lawful  authority,  preceded  by 
conditiona  relieving  from  liability  for  loss  when  the  fire  shall  be  caused  by 
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invaaion,  foreign  enemy,  insnrrection,  civil  commotion,  lawful  military 
power,  or  usurped  authority,  does  not  relieve  the  insurer  from  liability  for 
damage  or  loss  by  fire  caused  by  a  conspiracy  between  convicts,  to  free 
themselves  of  prison  restraint,  but  who  yielded  immediately  upon  coming  in 
contact  with  an  officer  authorized  to  arrest  them,  although  in  the  mean  tim« 
«xaggerated  reports  were  circulated,  and  a  company  of  citizens  and  others 
armed  themaelvest  Straua  r.  Imperial  etc  Itta.  Co.,  94  Mo.  182;  4  Am.  St. 
Hep.  368. 
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AssiOKiTEyr  of  expectancies,  when  upheld  in  equity,  135. 
Award,  error  in  judgment  does  not  avoid,  188. 

Baneruftot,  collateral  attack  upon  discharges  granted  in,  112. 

discharges  granted  in,  must  be  pleaded,  if  action  is  then  pending  or  la 
subsequently  commenced,  112. 

extraterritorial  operation  of  statutes  of,  is  not  allowed,  113. 

judgments  entered  after  discharges  granted  in,  112. 

judgments  entered  pending  proceedings  in,  112, 

jurisdiction  to  grant  discharges  from  contracts  or  other  obligationfl^ 
what  courts  possess,  112,  113. 

non-residents,  when  not  affected  by  discharges  granted  in,  112* 
Boundaries,  parol  agreements  fixing,  344. 

Carbiess,  agreements  fixing  value  of  articles  shipped  are  construed  against 
the  carrier,  597. 

agreements  fixing  value  of  property  to  be  carried,  cases  disregarding, 
595. 

agreements  fixing  value  of  property  to  be  carried,  cases  sustaining,  594. 

baggage,  what  must  be  carried  as,  132. 

contracts  limiting  amount  of  liability  to  sum  less  than  the  value  of  the 
goods  lost  or  damaged,  593. 

liability  of,  for  connecting  lines,  558. 

misrepresentations  by  shipper  of  value  of  articles  shipped,  694. 

negligence,  non-delivery  is  presumptive  evidence  of,  779. 

of  passengers,  right  of,  to  eject  drunken  or  disorderly  persons,  616. 

of  passengers,  right  of,  to  make  and  enforce  rules,  515. 

permitting  officer  to  take  property  without  authority,  770. 

presumption  as  to  the  line  upon  which  loss  occurred,  558. 

value  of  articles  shipped,  agreements  fixing,  594,  595. 

value  of  articles  shipped,  fraud  of  shipper  in  misrepresenting,  697* 

value  of  articles  shipped,  misrepresentations  regarding,  694. 
Certiorari,  attack  upon  judgments  by,  is  direct,  108. 

errors,  what  reviewable  upon,  108. 

record  cannot  be  contradicted  upon,  108. 
Collatbral  Attacks.     See  Judgments. 

Constitutional  Law,  animals,  statutes  authorizing  the  killing  of,  on  the 
ground  that  they  are  infected  with  glanders,  857. 

discriminations  in  favor  of  one  citizen  to  the  detriment  of  another,  8(^ 
28. 

fourteenth  amendment  and  its  application,  27. 

judicial  action  by  the  legislature,  26. 

physicians,  exacting  license  of  some,  but  not  of  all,  28. 
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CoNSTinmoiTAL  Law,  schools,  statutes  establishing  separate,  for  whit*  and 
colored  children,  900. 
taxation  must  be  equal,  26. 
Contracts,  for  sale  on  margins,  what  are,  487. 

parol  evidence  to  vary,  473. 
CoNVKTANCKS,  acknowledgment  of,  by  party  who  does  not  sign,  83. 
fictitious  name,  execution  of,  by,  85. 
forged,  are  void,  84. 

husband  signing  deed  in  which  his  wife  is  named  as  only  grantor,  82^  83. 
husband's  assent  to  wife's  deed,  what  sufBcient,  83,  84. 
person  not  named  as  grantor,  effect  of  his  execution  of,  82. 
purloined  or  obtained  by  fraud,  84. 

signed  and  acknowledged  by  a  person  not  named  as  a  grantor,  82. 
wife's  exeeation  of  deed  in  which  husband  is  named  as  only  grantor,  83. 
wife's  execution  of  deed,  when  aff'ects  her  dower  only,  83. 
Corporations,  foreign,  service  of  process  upon  owner  temporarily  within 
state,  306. 
increase  of  capital  stock  of,  from  earnings,  whether  goes  to  tenant  for 

life  or  remainderman,  245. 
subscribers  cannot  set  off',  ageiinst  their  subscription  against  debts  due 

them  from  the  corporation,  422. 
subscribers,  liability  of,  to  creditors  for  the  amount  of  their  rabscrip* 

tions,  422. 
subscribers,  when  cannot  be  subjected  to  assessments,  422. 
Co-TXNANCT,  conveyance  in  severalty  by  one  co-tenant,  651. 

execution  sale  of  lands  of  co-tenant,  how  must  be  made,  651. 
Criminal  Law,  homicide  committed  in  driving  away  or  resisting  eAarfmori 
party,  435. 
reasonable  doubt,  instructions  concerning,  what  should  be  given,  688. 

Dbcrsss,  vacating,  on  motion,  106. 

Deeds,  attempting  to  restrict  effect  of,  to  particular  title  or  interest,  800L 

forged,  laches  in  proceeding  against,  469. 

quitclaim,  effect  of,  718. 
DEFixmoN  of  collateral  attack  on  judgments,  104. 

of  proximate  cause,  197. 

of  trade-marks,  229. 

Equitt,  diligence  exacted  by,  148-151. 

laches  as  a  bar  to  relief  in,  149-151. 

limitations,  statutes  of,  when  adopted  by,  149. 

stale,  will  not  be  enforced,  148. 
ISvxDKMCE,  secondary,  of  writings,  when  admissible,  140. 
ExEODTiox,  co-tenant,  interest  of,  how  levied  upon  and  sold  under,  65L 

Fisheries,  regulation  of,  whether  a  regulation  of  commerce,  837. 
right  of  nations  to  control,  in  adjacent  tide-waters,  837. 
right  of  states  to  regulate  where  Congress  has  not  interposed,  837-841. 
state  ownership  of,  837. 
state's  right  to  control,  838. 

Habeas  Corpus,  attack  upon  judgments  by,  is  collateral,  108. 

contempt  of  court,  conclusiveness  of  judgments  convicting  and  punlsk 
ing,  109. 
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HiBKAa  Corpus,  contempt  of  court  in  not  obeying  order  which  court  hftd 
no  power  to  make,  110. 
errors  of  law  or  of  fact  not  reviewable  by,  108. 
indictment,  absence  of,  may  entitle  defendant  to  release,  1 10. 
indictment,  defects  in,  when  available  npon,  109. 
judgments  punishing  non-criminal  acts,  110. 

judgments  punishing  offenses  for  which  defendant  had  already  been  pun- 
ished, 110. 
judgments  under  repealed  or  unconstitutional  statutes,  110. 
judgments,  when  not  to  be  treated  as  void  upon,  108,  109. 
jurisdictional  questions,  presumptions  in  regard  to,  109. 
national  courts,  power  of,  to  issue  writs  of,  110. 
Husband  and  Witb,  trust  in  favor  of  wife  as  to  lands  purchased  with  her 
moneys,  61. 

Insolvknt  Estates,  dividends  must  be  computed  on  the  whole  claim,  thoogh 

there  are  indorsements  or  collateral  securities,  443. 
Insurancx,  ambiguities  are  resolved  against  the  insurer,  465, 
arbitration,  conditions  for,  and  their  effect,  723. 
arbitration,  conditions  for,  waiver  of,  724. 

burden  of  proof  to  show  that  conditions  have  been  complied  witb,  465. 
certificate  of  magistrate  as  to  the  amount  of  loss  does  not  bind  the  as* 

sured,  260. 
certificate  of  magistrate  need  not  be  in  the  precise  words  of  the  policy, 

259. 
certificate  of  magistrate  that  loss  was  without  fraud,  failure  to  procure, 

259. 
certificate  of  magistrate  that  loss  was  without  fraud,  refusal  of  magia* 

trate  to  act,  259. 
certificate  of  magistrate  who  is  not  the  nearest,  259. 
change  of  occupation,  what  is,  within  the  meaning  of  accident  iosTirano* 

policies,  672. 
clerks  of  agents  and  their  powers,  70. 
condition  against  change  in  title  is  not  violated  by  sale  from  one  part 

owner  to  another,  618. 
condition  requiring  certificate  of  nearest  magistrate  is  valid  and  enforce* 

able,  258. 
condition  requiring  certificate  of  nearest  magistrate  must  be  stictly  com* 

plied  with,  259. 
condition  requiring  suit  within  time  specified,  618. 
fire,  loss  by,  after  building  has  wholly  or  partly  fallen,  916. 
fire,  loss  by,  includes  damages  from  theft  in  consequence  of  removal  of 

goods,  915. 
fire,  loss  by,  includes  damages  resulting  from  removal  of  goods  to  prevent 

imminent  destruction,  915. 
fire,  loss  by,  what  included  in,  general  rule,  915. 

fire,  loss  by,  when  includes  damages  from  collision  of  steamboats,  916. 
fire,  loss  by,  when  includes  damages  from  explosions,  915. 
fire,  loss  by,  when  includes  damages  occasioned  by  lightning,  916. 
forfeiture  of  paid-up  policy  by  failure  to  pay  premium  note,  19. 
forfeiture,  waiver  of,  what  is,  70. 
lapsed  policy,  revivor  by  receiving  premiums,  19. 
magistrate  required  to  certify  to  loss,  nearest,  who  deemed  to  be,  26QL 
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IxsvRAircs,  magistrate  required  to  certify  to  loss,  nearest,  nle«  ealcnlatio* 
will  not  be  made  to  ascertain  vfho  is,  260. 

magistrate  required  to  certify  to  loss,  notary  public  is  not,  261. 

magistrate  required  to  certify  to  loss,  refusal  of,  to  act  because  be  is  em- 
ployed by  the  insurer,  261. 

magistrate  required  to  certify  to  loss,  when  disqualified  by  hia  inter- 
est, 261. 

magistrate's  certificate  of  loss,  waiver  of,  262. 

Tacant  and  unoccupied  premises,  what  are,  267. 

waiver  of  defects  in  magistrate's  certificate  of  loss,  262. 

waiver  of  magistrate's  certificate  of  loss,  acceptance  of  proof  without 
objection,  when  is  not,  262. 

waiver  of  magistrate's  certificate  of    loss,    acquiescence  which  wilt 
amount  to,  262.  t..  - 

waiver  of  magistrate's  certificate  of  loss,  mere  silence  is  not,  262. 

waiver  of  objection  that  certificate  of  loss  is  not  by  the  nearest  magi»> 
trate,  263. 
Iktkrstatb  Comhercb,  state  statutes  regulating,  are  void,  770,  779. 

JuDGB,  when  disqualified  to  try  a  cause,  550,  551. 

JuDOMEKTS,  bankruptcy,  judgmeuts  entered  pending  proceedings  in,  11& 
collateral  attacks  in  actions  upon,  116. 
collateral  attacks  in  scire  faciaa  is  not  permitted,  I16i. 
collateral  attacks  upon,  by  habeas  coi-pus,  108,  109. 
collateral  attacks  upon,  by  mandamus.  111. 
collateral  attacks  upon,  by  motion  to  vacate  them,  106,  107. 
collateral  attacks  upoa,  by  showing  discharge  in  bankruptcy,  112. 
collateral  attacks  upon,  by  showing  that  defendant  was  an  ambassador 

or  other  foreign  minister  or  consul,  115. 
collateral  attacks  upon,  by  showing  that  defendant  was  a  non-resident^ 

115. 
collateral  attacks  npon,   by   showing  that  jurisdiction  bad  been  ez^ 

hausted,  116. 
collateral  attacks  upon,  by  showing  that  jurisdiction  bad  been  termk 

nated  by  the  entry  of  a  final  judgment  or  order,  116. 
collateral  attacks  upon,  by  showing  that  term  had  lapsed,  116. 
collateral  attacks  upon,  by  showing  that  the  cause  had  been  removed  t» 

the  national  courts,  116. 
collateral  attacks  upon,  by  showing  that  the  court  could  not  grant  th*- 

relief  awarded,  115. 
collateral  attacks  upon,  by  showing  that  the  court  lost  its  jurisdiction^ 

116. 
collateral  attacks  upon,  by  showing  that  the  court  refused  to  hear  de> 

fendant,  116. 
collateral  attacks  upon,  by  third  persons,  118. 
collateral  attacks  upon,  by  discharges  in  bankruptcy,  1121. 
collateral  attacks  upon,  for  errors  or  irregularities,  113. 
collateral  attacks  upon,  for  fraud  against  creditors,  118. 
collateral  attacks  upon  foreign  judgments,  117. 
collateral  attacks  upon  judgments  of  sister  states,  117. 
collateral  attacks  upon,  jurisdiction  of  court  of  limited  jurisdiction  vuif 

be  proved  by  extrinsic  evidence,  114. 
collateral  attacks  upon  jurisdiction  of  court  of  limited  jurisdiction.  reo> 

ords  affirming,  may  be  disproved,  114. 
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JVDOMENTS,  collateral  attacks  upon,  jurisdiction  of  conrt  of  limited  jaris* 

diction,  when  not  presumed  upon,  113. 
collateral  attacks  upon,  motions  to  vacate  judgments,  when  are,  104. 
collateral  attacks  upon,  in  proceedings  by  quo  loarranto.  111. 
collateral  attacks  upon,  return  of  officer  affirming  jurisdiction,  whether 

may  be  contradicted,  114. 
collateral  attacks  upon,  suits  for  relief  in  equity  are,  117* 
collateral  attacks  upon,  what  are,  104. 
collateral  attacks  upon,  what  necessary  to  sustain,  113. 
collateral  attacks  upon,  where  the  court  has  found  in  favor  of  it*  jiiri8> 

diction,  114. 
contempt  of  court,  conclusiveness  of  judgments  convicting  and  punish* 

ing,  109. 
criminal  cases,  collateral  attacks  upon  judgments  in,  109,  110. 
criminal  cases,  judgments  in,  when  void  because  sentence  was  not  an* 

thorized,  110. 
criminal  cases,  judgments,  when  void  for  want  of  jurisdiction,  109,  110» 
criminal  cases,  jurisdiction  of  court,  when  may  be  questioned,  109,  110. 
definition  of  direct  and  collateral  attacks  thereon,  104. 
direct  attacks  upon,  by  certioran,  108. 
direct  attacks  upon,  by  writs  of  audita  querela,  107. 
direct  attacks  upon,  by  writs  of  error  coram  nobis  and  coram  vobis,  107.^ 
direct  attacks  upon,  motions  to  vacate,  when  are,  105. 
direct  attacks  upon,  proceedings  to  confirm  other  proceedings  are,  111^ 
discharges  in  bankruptcy  or  insolvency,  how  may  be  attacked,  112. 
equitable  defenses  to  actions  upon,  116. 
habeas  corpus,  attack  upon  judgments  by,  is  collateral,  108. 
habeas  corpus,  conclusiveness  of  judgments  of  conviction,  when  assailed 

by,  109. 
habeas  corpus,  errors  not  reviewable  upon,  108,  109. 
habeas  corpus,  judgments  punishing  non-criminal  acts,  109,  110. 
habeas  coi-jms,  judgments  under  repealed  or  unconstitutional  statutes,. 

110. 
hc^beas  corpus,  jurisdiction  of  court,  when  not  to  be  questioned  upon,  109. 
habeas  corpus,  want  of  jurisdiction  of  the  court  which  rendered  the 

judgment  of  conviction,  109. 
jurisdiction,  loss  of,  during  pendency  of  action  or  other  proceeding,  116, 
jurisdiction  of  court  is  essential  to  validity  of,  104. 
mandamus,  attack  upon  judgment  by,  whether  direct  or  collateral,  111, 
non-residents,  when  not  affected  by  discharges  in  bankruptcy,  112. 
of  courts  of  limited  jurisdiction,  jurisdiction  of,  must  be  proved,  109. 
of  justices  of  the  peace,  conclusiveness  of,  72. 

power  of  court  to  grant  relief  which  it  assumed  to  grant  is  essential,  104. 
quo  warranto,  attack  upon  judgment  by,  whether  direct  or  collateral, 

111. 
record  contradicting,  on  motions  to  vacate  judgments,  105. 
record  contradicting,  by  audita  querela,  107. 
record  contradicting,  in  suits  in  equity,  117. 
record  contradicting,  upon  certiorari  is  not  permitted,  106. 
relief,  for  what  causes  may  be  granted  in  equity,  117. 
relief  in  equity,  when  not  granted  against  innocent  purchasers,  118. 
relief  which  may  be  granted  against,  in  equity,  117. 
return  of  officer,  whether  may  be  contradicted  in  suits  in  equity,  117. 


tJ24  Index  to  the  Notes. 

JoDaMKNTS,  Tacating,  contradicting  officer's  return  on  motion  for,  lOSw 
vacating  during  the  term,  104. 

vacating,  errors  and  irregularities,  when  grounds  for,  104,  106,  107> 
vacating,  for  fraud,  motion  for,  when  may  be  granted,  106. 
vacating,  for  irregularities,  motion  for,  must  be  made  promptly,  lOS. 
vacating,  motions  for,  by  what  evidence  may  be  supported,  105. 
vacating,  motions  for,  when  may  be  entered  irrespective  of  the  lapse  of 

time,  105. 
vacatiug,  parties  are  not  bound  by  the  record  or  motion  for,  104. 
void,  may  be  vacated  at  any  time  on  motion,  105. 

writs  of  error  coram  nobis  and  coram  vofns  are  direct  attacks  upon,  107< 
JUBISDICTION,  collateral  attack  upon,  114,  115. 
loss  of,  by  expiration  of  term  of  court,  116. 
loss  of,  by  removal  of  cause  to  national  courts,  116. 
loss  of,  during  pendency  of  action  or  proceeding,  1 16. 
non-residents,  claims  against  property  of,  may  be  enforced,  115. 
of  ambassadors  and  other  public  ministers,  and  foreign  consuls,  I  IS. 
of  courts  of  limited  jurisdiction  is  not  presumed,  113. 
of  courts  of  limited  jurisdiction  may  be  shown  by  extrinsio  evidence^ 

114. 
of  courts  of  limited  jurisdiction,  return  of  officer  establishing,  whether 

may  be  contradicted,  1 14. 
of  courts  of  limited  jurisdiction,  when  established  by  its  judgment,  114. 
of  nations  extends  over  bays  within  their  territories  not  exceeding  two 

marine  leagues  in  width  at  their  mouths,  837. 
of  nations,  for  what  purposes  extends  more  than  one  league  from  their 

coasts,  837. 
of  nations  over  tide-waters,  when  extends  only  a  marine  league  from 

their  coasts,  837. 
of  property  of  non-residents,  115. 
of  states  over  bays  and  adjacent  tide-waters,  837-841. 
presumed  in  favor  of  proceedings  of  courts  of  record,  114. 
to  determine  conflicting  claims  made  by  non-residents,  115. 

Laches,  defense  of,  is  peculiar  to  courts  of  equity,  150. 

defense  of,  may  be  by  demurrer,  150. 

equity  refuses  relief  on  account  of,  whether  there  is  a  statute  of  limit** 
tions  or  not,  149. 

grounds  of  doctrines  respecting,  ISO. 

in  not  proceeding  against  a  forged  deed,  469. 

in  suing  for  an  accounting,  150. 

in  suit  to  enforce  implied  trusts,  150. 

instances  of  denial  of  relief  in  equity  because  of,  161. 

of  cestuis  que  truet  in  suing  trustee,  149. 
Landlord  and  Tenant,  abandonment  of  premises  by  tenant,  remedies  of 

landlord  after,  490. 
Lottery,  what  is,  731. 

Mandamus  to  compel  performance  of  discretionary  act,  525. 
Markets,  power  to  establish  and  regulate,  confers  authority  to  confine  1raal> 
ness  to  certain  hours  of  the  day  and  to  specified  localities,  581. 
power  to  establish  and  regulate,  whether  includes  power  to  prohibit 

sales  of  goods  and  products  elsewhere,  581,  583. 
power  to  establish,  falls  within  the  police  powers  of  the  states,  681. 
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Markbts,  power  to  establish,  includes  power  to  provide  saitaMe  baildings. 
and  stalls,  582. 

rnles  respecting,  must  be  reasonable,  582. 

mlea  respecting,  should  not  create  monopolies,  582. 
Married  Women,  conveyances  by,   husband's  assent  to,  what  sufficient, 
83,  84. 

conveyances  by,  what  a  snflBcient  execution  of,  83,  84. 
Masteb  and  Servant,  bursting  of  emery-wheel,  master,  when  not  answer- 
able for,  181. 

contributory  negligence  of  servant  in  continuing  use  of  defective  ma- 
chinery which  master  has  promised  to  repair,  386. 

infants  and  inexperienced  servants,  duty  of  master  to  instruct,  165. 

liability  of  master  for  act  of  servant  done  contrary  to  instructions,  695. 

liability  of  master  for  defects  in  machinery  which  he  has  promised  to 
repair,  385. 

machinery  and  tools,  duty  of  master  respecting,  164. 

machinery,  dangerous,  liability  to  servant  for  injuries  by,  181., 

machinery,    complaint  by  servant,  when  master  does  not  promise  to 
repair,  386. 

machinery,  defects  in,  effect  of  master's  promise  to  repair,  385. 

machinery,  defects  in,  promise  of  master's  to  repair,  justifies  servant 
in  continuing  in  his  employment  a  reasonable  time,  385. 

machinery,  defects  in,  servant  assumes  risks  of,  if  he  continues  to  use  it 
for  more  than  a  reasonable  time  after  master  promises  to  repair,  387. 

risks  assumed  by  servant,  182. 

risk  of  dangerous  machinery  is  assumed  by  servant  if  master  fails  to 
repair  it,  387. 

risk  of  defective   machinery  is  not  assumed  by  servant  if  master  ha» 
promised  to  repair  it,  386. 

▼ice-principal,  acts  of,  which  master  is  answerable  for  to  fellow-servants, 
165. 
Mistake  of  Fact,  relief  may  be  granted  because  of,  228. 
MORTGAQE,  assignee,  rights  and  powers  of,  610. 

chattel,  of  which  mortgagor  is  allowed  to  retain  possession  and  make 
sales,  427. 

power  of  sale  contained  in,  who  may  execute,  609. 
Municipal  Corporations,  liability  of,  for  not  guarding  excavations  in  pub- 
lic streets,  708,  733. 

liability  of,  for  not  providing  safe  access  to  public  highways,  708. 

markets,  delegation  to,  of  power  to  establish  and  regulate,  581. 

markets,  location  of,  must  not  be  such  as  to  obstruct  streets  nor  to  crem- 
ate a  nuisance,  583. 

markets,  ordinances  regarding,  583.  ■ 

markets,  power  of,  to  change  location  of,  582. 

markets,  power  of,  to  establish  and  control,  cannot  be  fettered  by  eou'^ 
tract,  582. 

markets,  power  of,  to  establish,  does  not  confer  power  to  levy  taxes,  583. 

markets,   power  of,   to  establish,   includes  power  to  provide  suitable 
buildings,  582. 

markets,  power  of,  to  erect  market-houses  includes  power  to  repair 
them,  582. 

ourkets,  power  of,  to  exact  license  fees  of  persons  enjoying  privilege* 
•f,  683. 
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MvKioiPAL  Corporations,  markets,  power  of,  to  lease  baOdinga  and  stalls, 
682. 
markets,  power  of,  to  prohibit  sale  of  goods  or  products  elsewhere,  581, 

583. 
markets,  rules  respecting,  must  not  create  a  monopoly,  582. 
markets,  wholesale  and  retail  trade  may  be  required  to  be  kept  sepa- 
rate, 583. 
Mutual  Benefit  Associatioxs,  assessments,  rights  and  remedies  of  bene- 
ficiary upon  refusal  to  make,  672. 

Nations,  fisheries,  right  of,  to  control,  837. 

jurisdiction  of,  over  bays  not  more  than  two  marine  leagues  in  width  at 
their  mouths,  837. 

jurisdiction  of,  over  tide-waters  adjacent  to  their  coasts,  837. 
Nayiqable  Waters,  fisheries  in,  right  of  the  state  to  regulate  and  control, 
837,  838. 

jurisdiction  of  the  states  over,  837-841. 

lands  underneath,  ownership  of,  is  vested  in  the  state  by  virtue  of  its 
sovereignty,  838. 
Neolioence,  concurrent,  of  two  or  more  persons,  197« 

former  accident  as  evidence  of,  783. 

of  parent,  when  attributed  to  child,  844. 

parties  concurring  in,  are  jointly  and  severally  liable,  695. 

proximate  causes,  what  are,  197,  224. 

warranty  of  quality,  acceptance  of  property,  when  not  a  waiver  of,  794. 

warranty  of  quality,  implied  from  descriptive  words,  794. 
Negotiable  Instruments,  burden  of  proving  honafde  transfer,  when  cast 
on  holder,  50. 

certainty  required  in,  169. 

presumption  of  ownership  from  possession,  51. 
Non-residents,  bankruptcy,  discharges  granted  in,  when  affected  by,  112. 

collateral  attack  upon  judgments  by  showing  that  defendants  were,  115. 

property  of,  claim  against,  may  be  enforced,  115. 

property  of,  jurisdiction  over,  when  and  how  may  be  exercised,  115. 
Nuisance,  lawful  business  may  be  so  carried  on  as  to  create,  683. 

public,  private  individuals,  when  may  maintain  action  to  abate,  683. 

Parent,  liability  of,  for  torts  of  children,  738. 

Partnership,  individual  debts  of  members  of  the  firm,  assumption  of,  when 
a  fraud  on  its  creditors,  427. 
individual  debts  of  members  of  the  firm  may  be  assumed  by  it,  427. 
insolvent,  may  make  preferences  among  its  creditors,  427. 
respective  rights  of  firm  and  individual  creditors,  838. 
PhtsicTans,  discrimination  by,  requiring  license  of  some,  but  not  of  others, 

28. 
Principal  and  Aoknt,  fraud  or  misrepresentation  of,  liability  of  principal 

for,  814. 
Principal  and  Surbtt,  surety's  right  to  require  principal  to  be  first  pur* 

sued,  48. 
Police  Power,  markets,  establishing  and  regulating,  are  within,  581. 

Railways,  care  exacted  of,  in  carrying  passengers,  315. 
culverts,  liability  of,  for  insufficient,  356. 
illness,  liability  of,  for  causing,  by  their  wrongful  acts,  36(X 
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Rail  WATS,  liability  of,  for  injuries  suffered  by  employee!  from  negligence, 
31S. 
risks  assumed  by  employees  of,  327. 
risks  assumed  by  express  agents  riding  upon,  356. 
road-bed,  liability  of,  for  injuries  resulting  from  defects  in,  327. 
RuAiKDERUAN,  when  entitled  to  increase  of  capital  stock  of  corporation^ 
245. 

Salks  on  margins,  what  are,  487. 

warranty,  breach  of,  as  a  defense  to  purchase-money  notes,  742. 

warranty,  breach  of,  as  a  ground  for  rescission,  742. 
Shebipc's  Deed,  conveyance  made  by  grantee  before  receiving,  505. 

effect  of,  by  relation,  505. 

statute  of  limitations,  when  commences  to  run  against  grantee  of,  505- 
States,  fisheries  in  adjacent  tide-waters,  right  of,  to  regulate  and  control, 
838,  841. 

jurisdiction  of,  over  bays  whose  months  are  not  more  than  two  marine 
leagues  in  width,  841. 

jurisdiction  over  adjacent  tide-waters,  837,  841. 

territorial  jurisdiction  of,  over  bays  and  arms  of  the  sea,  840. 
Ftatdtes,  subject  of,  when  sufficiently  expressed  in  the  title,  663. 
SuBVETiNO,  apportionment  of  excess  or  deficiency  among  several  lots  or 
blocks,  392. 

lost  corners,  how  re-established,  392. 

lots  in  a  block,  excess  or  deficiency  in,  how  distributed  among,  392. 

Tide- WATERS,  state  ownership  of,  and  of  the  lands  nndemeatb,  838. 

state  right  to  control  fisheries  in,  837,  838. 

Ways  of  Necessity,  when  exist,  760. 

Wills,  devise  to  widow,  when  construed  to  be  for  life  only,  410, 

devise,  when  construed  to  be  in  fee,  409. 

election  of  widow  not  to  take  under,  263. 

heirs  who  may  be  disinherited  by,  232. 

money,  when  may  be  deemed  to  include  other  kinds  of  property,  232. 
Witness,  impeaching,  by  showing  previous  contradictory  statements,  695. 
Writs  of  Audita  Querela,  scope  and  effect  of,  107. 
Writs  of  Erbob  Coram  Nobis  and  Cobam  Vobis,  scope  and  effect  of,  107. 
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ABATEMENT. 
Ejkcthxmt  —  Plea  nr  Abatement  —  Order  of  Proof.  —  Where,  in  eject* 
ment,  in  addition  to  the  defense  of  abatement  by  reason  of  the  pendency 
of  another  action,  other  defenses,  which  go  directly  to  the  merits  of  the 
case,  are  relied  upon,  the  evidence  upon  the  plea  in  abatement  mast  be 
presented  at  the  opening  of  the  defense.  Leonard  ▼.  Flynn,  500L 
See  Ejectment,  1. 

ABANDONMENT. 
See  Landlord  and  Tenant,  4-6. 

ACCESSARIES    AND    ACCOMPLICES. 
Criminal  Law.  —  Accessary  before  the  Fact  may  be  Indicted  as  a 
Principal,  when  the  statute  under  which  he  is  prosecuted  provides 
that  every  person  abetting  or  in  any  way  assisting  in  certain  specified 
acts  shall  be  deemed  a  principal.     Hronek  v.  People,  652. 

ACCIDENT  INSURANCE. 
See  Insurance,  48-60. 

ACCOUNTING. 
See  Executors  and  Administrators,  4. 

ACTIONS. 
Bee  Corporations,  13;  Ejectment;  States,  3;  Trbsfab8l 

ADMIRALTY. 
See  Fisheries,  5. 

ADULTERY. 
See  Marriage  and  Divorcs,  7* 

ADVERSE    POSSESSION. 
What  Sufficient  to  Give  Title.  —  Actual,  exclusive,  adverse,  and  con- 
tinuous possession  of  land  by  a  person  occupying  and  claiming  the  eame 
as  his  own  for  more  than  ten  years  gives  him  a  good  title  thereta     Bam 
▼.  Smith,  340. 

See  Co-TBNANCY;  Husband  and  Wife,  8,4. 

AGENCY. 
1.  Principal  is  Liable  for  False  and  Fraudulent  Refresbntations 
of  his  Agent  in  effecting  a  sale  of  a  tract  of  land,  though  he  did  not 
know  of  nor  authorize  such  representations.     Haskell  v.  Starbird,  809. 
▲x.8r.  Kef.,  YokXXIIL-69       929 
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2.  Principal  and  Agent  —  Liability  of  Principal  for  Prattd  of  Agent. 
—  There  is  no  distinction  in  the  matter  of  responsibility  for  fraud  be- 
tween an  agent  authorized  to  do  business  generally  and  an  agent  em» 
ployed  to  conduct  a  single  transaction,  if,  in  each  case,  he  is  acting  ia 
the  business  for  which  he  was  employed  by  the  principal,  and  had  full 
authority  to  complete  the  transaction.     Haskell  v.  Siarbird,  809. 

S.  Principal  and  Agent.  — Principal  cannot  Escape  Liability  for 
False  and  Fraudulent  Representations  by  his  agent  to  effect  a 
•ale  of  land,  by  proving  that  the  principal  told  the  purchaser  before  the 
sale  was  completed  that  he  had  never  seen  the  land  and  knew  nothing 
about  it  except  what  he  had  been  informed.     Haskell  v.  Starbird,  809. 

4.  Principal  and  Agent.  —  One  Who  Employs  Another  to  Make  a 

Sale  Becomes  Responsible  for  the  Methods  which  he  adopts  in  so 
doing.     Haskell  v.  Starbtrd,  809. 

5.  Principal  and  Agent.  —  One  Adopting  and  Receiving  the  Bene- 

fits of  the  Representations  of  another  must  accept  their  burdens. 
Eastman  V.  Provident  Miit.  Relief  Ass'n,  29. 
8.  Principal  and  Agent.  —  If  an  Agent  Says  that  He  will  Pat  a 
bill  or  will  see  it  paid,  such  promise  binds  his  principals,  though  he  does 
not  mention  them,  if  he  was  actiug  in  their  business,  and  what  he  aaid 
was  in  their  behalf.     Cannon  v.  Heni-y,  399. 

7.  Principal  and  Agent. — A  Promise  by  an  Agent  to  Pay  a  Board- 

BILL  OF  Certain  Laborers  is  within  his  powers,  and  binds  his  princi- 
pals, if  he  is  their  representative  in  the  building  of  a  track  of  a  railway, 
ia  authorized  to  compel  the  subcontractor  to  keep  sufficient  men  on  the 
work  to  fulfill  their  contracts,  and  it  ia  necessary,  in  order  to  do  this 
effectually,  for  him  to  pledge  his  principals  to  pay  the  board  of  the  la- 
borers. Cannon  v.  Henry,  399. 
See  Brokers,  1,  2;  Husband  and  Wife,  7;  Insurance,  20-22;  Master  and 
Servant;  Trover,  1. 

AMENDMENTS. 
See  Courts,  2;  Execution,  5-8;  Pleading,  9;  Process. 

ANIMALS. 

1.  Statutory  Construction.  —  If  certain  commissioners,  "  in  all  cases  of 

farcy  or  glanders,  having  condemned  an  animal  infected  therewith, "  are 
directed  by  statute  to  cause  it  to  be  killed,  they  are  not  authorized  to 
kill  an  animal  not  infected  by  the  disease;  and  its  owner,  in  an  action 
to  recover  damages  for  killing  it,  is  at  liberty  to  prove  that  it  did  not 
have  the  disease  on  account  of  which  it  was  condemned.  Miller  v.  Hor' 
tow,  850. 

2.  Constitutional  Law  —  Nuisances.  —  While  the  legislature  may  declare 

horses  infected  with  glanders  to  be  nuisances,  and  authorize  them  to  be 
killed  without  compensation  to  their  ov^uers,  it  cannot  make  the  decis- 
ion of  an  ex  parte  board  conclusive  that  a  horse  is  diseased,  and  deprive 
its  owner  of  the  right  to  be  heard,  and  to  have  a  trial  by  jury  upon  the 
question  whether  or  not  it  was  infected  with  the  disease  specified  in  the 
statute.     Miller  v.  Horlon,  850. 

8.  Owner  of  Animals  is  not  Liable  for  Injuries  resulting  to  another 

from  their  being  carelessly  driven  on  a  public  highway  by  one  who  is 
neither  their  owner  nor  his  servant  or  agent.     The  liability,  if  any  «x- 
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ista,  is  against  the  person  driving  them,  or  his  master  or  employer. 
Smith  T.  French,  761. 

APPEAL  AND  ERROR. 

1.  Practick.  —  Party  Preparing  a  Question  to  be  submitted  to  a  jury 

cannot  afterwards  obtain  a  reversal  on  the  ground  that  the  questioa 
was  inauflScient.      Wright  v.  Mulvaney,  393. 

2.  Practice — Special  Verdicts.  —If  a  special  verdict  covers  all  material 

controverted  questions  of  fact,  it  is  not  error  to  refuse  to  submit  to  a 
jury  certain  other  questions.      Wright  v.  Mulvaney,  393. 

3.  Instructions  —  Findings  of  Fact. — Although  either  party  has  a  right 

to  written  findings  of  the  jury  upon  material  questions  of  fact  involved 
in  |the  case,  still,  a  refusal  to  submit  to  the  jury  an  instruction  as  to 
"  what  sum  the  plaintiff  is  entitled  to  recover  on  account  of  money  paid 
out  for  medicine  and  the  services  of  a  physician,"  in  consequence  of 
personal  injury,  is  not  sufficient  to  reverse  the  judgment  in  the  event 
of  a  verdict  in  favor  of  plaintiff,  when  the  evidence  as  to  expenses  for 
medicine  and  medical  attendance  is  uncontradicted.  Kansas  City  v. 
Bradbury,  731. 

4.  Mere  Failure  to  Charge  Jury  on  Particular  Point  is  not  Error, 

when  no  instructions  upon  that  point  have  been  requested.  Schuster  v. 
Bauman  J.  Co.,  327. 

6.  Practice  —  Erroneous  Instructions. — Intense  expressions  of  feeling 

in  a  judicial  charge,  of  such  nature  as  may  seriously  interfere  with  a 
calm  and  impartial  consideration  of  the  facts  by  the  jury,  is  reversible 
error.  Curlin  v.  Somerset,  220. 
■6.  Refusal  to  Give  Charge  Merely  Reiterating  Principle  of  Onb 
Already  Given  not  Error.  —  A  court  may  properly  refuse  to  give  a 
charge  which  merely  reiterates  the  principle  of  the  general  charge  al- 
ready given.      Taylor  etc.  R'y  Co,  v.  Taylor,  316. 

7.  Practice  —  Instructions.  —  A  refusal  to  consider  written  requests  for 

instructions,  unless  presented  at  or  before  the  close  of  the  testimony,  is 
not  error.     Oruhbs  v.  North  Carolina  Home  Ins.  Co.,  62. 

8.  Refusal  to  Give  Charge   not  Ground  for  Reversal  when.  —  The 

refusal  to  give  a  charge  to  the  effect  that  there  is  no  evidence  in  the 
case  tending  to  show  a  given  state  of  facts  is  not  a  ground  for  reversal, 
no  notice  having  been  taken  of  such  matter  in  the  general  charge  of  the 
court.      Texas  etc.  R'y  Co.  v.  Miller,  308. 

9.  Error    in    Charge    to    Jury,  when  Harmless. — Where  a  verdict 

finds  actual  damages  only,  an  error  in  the  charge  to  the  jury  concern- 
ing exemplary  damages  is  harmless.     Taylor  etc.  B'y  Co.  v.  Taylor,  316. 

10.  Erroneous  Instruction  upon  Question  of  Contributory  Negligence, 
WHEN  Immaterial. — Where  there  is  no  evidence  as  to  contributory 
negligence  in  the  case,  an  erroneous  charge  upon  the  question  of  con- 
tributory negligence  can  do  no  harm  to  the  defendant,  and  is  no  ground 
for  reversal  of  the  judgment.     Pullman  P.  Car  Co.  v.  Smith,  356. 

11.  Forged  Deed —  Conflicting  Instructions  Ground  for  Reversal.  — 
Where  defendant  in  ejectment  claims  under  a  deed  alleged  to  forged, 
and  pleads  the  statute  of  limitations,  conflicting  instructions  as  to  the 
time  when  the  statute  began  to  run  are  grounds  for  reversal.  Haiglit 
V.   Vallet,  465. 

12.  Evidence  —  Review  of  Offer  of.  — The  appellate  court,  in  reviewing 
the  refusal  to  admit  an  offer  to  show  certain  facts  by  a  witness,  will  as- 
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Btime  that  he  h&d  mfficieat  knowledge  to  snstam  the  offer,  !n  the  ab- 
sence of  proof  to  the  contrary,  or  objection  to  his  competency  as  »- 
witness,     Charlet  Tyrrell  Loan  <k  Build.  Aas'n  v.  Haley,  199. 

13.  Statkment  as  to  Facts  Admitted,  Madb  by  Coukt  to  Jurt,  not 
Oral  Instruction.  — A  statement  made  by  the  court  to  the  jnry,  that; 
certain  facts  were  admitted  by  counsel,  is  in  no  sense  an  oral  instmo* 
tion,  and  constitutes  no  ground  for  reversal,  where  no  objection  wa» 
made  to  it  at  the  time,  and  the  facts  were  not  disputed.  Hinckley  v. 
Horazdowsky,  618. 

14.  Judgment  of  Appellate  Court  Settles  Facts  when.  — The  supreme 
court  must  accept  a  judgment  of  afiSrmance  in  the  appellate  court  a*- 
having  settled  the  facts  necessary  to  make  out  the  plaintiff's  case  in  hi» 
favor,  unless  it  can  see  that  there  is  no  evidence  tending  to  support  &■ 
material  element  of  the  case.     Hinckley  ▼.  Horazdotosky,  618. 

16.  Practicb.  —  Error  is  Presumptively  Prejudicial,  and  one  claiming', 
it  to  be  otherwise  must  show  its  innocuous  character.  Dayharsh  v.  Han^ 
nibcaetc  R.  R.  Co.,  900. 

16.  Error  not  Ground  tor  Reversal  when.  —  A  judgment  will  not  be 
reversed  because  the  court  erroneously  sustained  a  demurrer  to  certain 
pleas  the  material  facts  of  which  were  alleged  in  other  pleas,  whereby 
the  defendant  had  the  advantage  of  the  defenses  thereby  presented. 
Shreffler  v.  Naddhoffer,  626. 

17.  Immaterial  Error.  —  Improper  admission  of  evidence  concerning  th»- 
value  and  identity  of  certain  goods  is  an  immaterial  error,  if  the  parties 
have  stipulated  what  the  value  of  such  goods  is,  and  there  is  no  ques- 
tion of  their  identity.     Browning  v.  Goodrich  T.  Co.,  414. 

18.  Judgment  Affirmed  in  Part  and  Reversed  in  Part  when.  — Where- 
the  judgment  of  the  trial  court  is  correct  as  to  two  out  of  three  tracts 
of  land,  the  titles  to  which  grew  out  of  transactions  wholly  distinct 
from  each  other,  and  erroneous  as  to  the  third  tract,  the  supreme  court 
will  reverse  it  as  to  the  latter  tract  and  affirm  it  as  to  the  other  two 
tracts.     Sdiuater  v.  Bauman  J.  Co.,  327. 

19.  Special  Issues  —  Submission  or,  in  Discretion  of  Court.  — It  rests  in 
the  discretion  of  the  court  whether  a  general  verdict  shall  be  taken  or- 
one  in  answer  to  special  issues;  and  to  justify  a  reversal  of  a  judgment 
on  the  ground  that  the  court  refused  to  submit  special  issues,  it  must 
be  shown  that  this  discretion  has  been  clearly  abused.  Texas  etc  R'ff 
Co.  ▼.  Miller,  308. 

20.  Nuisance  —  View  of  Premises  and  Comment  of  Counsel  withiii 
Court's  Discretion.  —  In  an  action  to  determine  whether  or  not  a  cer- 
tain business  is  a  nuisance,  the  granting  of  a  request  that  the  jury  be 
allowed  to  view  the  alleged  nuisance,  as  well  as  the  right  of  counsel  to 
comment  on  opposing  counsel's  failure  or  refusal  to  join  in  such  re- 
quest, are  matters  within  the  discretion  of  the  trial  court,  and  its  action 
will  not  be  disturbed,  unless  a  clear  abuse  of  discretion  is  shown.  Com- 
monweaUh  v.  Miller,  170. 

21.  Appeal  Bond  Construed.  —  Where  the  condition  of  an  appeal  bond' 
given  by  a  defendant  on  an  appeal  from  a  decree  dismissing  a  bill  and 
dissolving  an  injunction  is,  that  if  he  "shall  duly  prosecute  said  appeal, 
and  shall  pay  all  damages,  and  damages  growing  out  of  the  continuance 
of  the  injunction  herein,  costs  of  suit  rendered  and  to  be  rendered,  .... 
in  case  the  said  decree  shall  be  affirmed  in  said  appellate  court,  then  the 
obligation  to  be  noil  and  void,  otherwise  to  remain  in  full  force  and 
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"virtue,"— the  language  of  the  bond  will,  considering  the  circnmstances 
under  which  it  was  used,  be  construed  to  mean  that  the  obligors  under* 
took  to  pay  all  damages  growing  out  of  the  continuance  of  the  injanc- 
tion  in  case  the  decree  should  be  affirmed.  Shreffler  y.  Nadelhoffer,  626. 
See  Assault,  1,  2;  Bail;  Infants,  2;  Negligence,  7;  Sales,  3. 

ARBITRATION  AND   AWARD. 

1.  Defense.  —  Where  the  award  of  an  arbitrator  is  to  be  conclusive  by 
agreement  of  the  parties,  the  fact  that  after  the  award  was  made  the 
arbitrator  ordered  a  rehearing  upon  the  application  of  the  defeated  party 
is  no  defense  to  an  action  on  the  award.  Robinson-Rea  Mfg.  Co.  v. 
Mellon,  186. 

■2.  Right  to  Reopen.  —  Where  an  award  by  an  arbitrator  is  to  be  conclu- 
sive by  agreement  of  the  parties,  the  arbitrator,  after  making  his  award, 
may  correct  any  error  appearing  upon  its  face;  but  he  cannot  reopen  it, 
go  into  a  general  hearing,  and  take  testimony,  upon  the  mere  allegation 
of  the  defeated  party  that  supposed  errors  exist.  Rohimon-Rea  Mfg.  Co. 
V.  Mdlout  186. 

See  Insitrance,  27,  28. 

ASSAULT. 

t.  Charivari  Party,  Reststance  to.  —  It  is  error  to  charge  a  jury,  in  an 
action  to  recover  damages  for  being  shot  at  a  charivari  party,  that  de- 
fendant was  bound  to  inform  such  party  of  the  fact  that  their  riotous 
conduct  was  endangering  the  life  of  his  wife  and  children,  before  taking 
effectual  means,  by  shooting  and  otherwise,  to  drive  them  away.  It  is 
not  true  that  one  who  is  being  charivaried  for  the  third  time  by  persons 
who  on  the  previous  times  were  warned  away  and  directed  to  desist,  and 
who  then  treated  such  warning  with  derision,  and  abusive  and  insult- 
ing remarks,  has  no  right  to  fire  into  a  body  of  rioters  without  notice 
and  without  commanding  them  to  disperse.     Higgins  v.  Minaghan,  428. 

1L  JuRT  Trial.  —It  is  Error  not  to  Charge  a  Jury  of  the  Essential 
Difference  between  an  assault  by  one  person  and  by  a  body  of  rioters, 
in  an  action  to  recover  damages  for  being  shot  by  one  whom  the  plain- 
tiff and  others  were  charivaring  in  a  riotous  manner,  firing  guns,  blowing 
horns,  drumming  on  pans,  and  making  all  kinds  of  hideous  noises.  Hig. 
gins  V.  Minaghan,  428. 

3.  Self-defense.  —  One  assaulted  in  such  a  way  as  to  induce  in  him  a  rea- 
sonable belief  of  danger  of  losing  his  life  or  of  suffering  great  bodily 
harm  is  justified  in  defending  himself,  although  the  danger  is  not  real, 
but  apparent  only.  A  person  will  not  be  held  responsible,  civilly  or 
criminally,  if  he  acts  in  self-defense  from  a  real  and  honest  conviction 
induced  by  resisonable  evidence,  although  he  may  have  been  mistaken 
as  to  the  extent  of  the  actual  danger.  Higgins  T.  Minaghan,  428. 
See  Riot. 

ASSIGNMENT. 

J,    ASBIGNMENT  OT  MoNEYS  TO  BECOME  DUK  —  EnFOROKMKTP  OV,  IK  EqUTTT. 

—  An  assignment  by  a  city  contractor  of  his  right  to  receive  warrants 
subsequently  to  become  due  for  work  done  on  the  streets  vests  an  equi- 
table interest  therein  in  the  assignee,  which  will  be  enforced  in  equity 
by  directing  the  delivery  of  such  warrants  to  him  when  they  are  issued. 
£toU  v.  Franey,  132. 
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S.  AssiONMEirr  or  Moneys  to  Become  Dite  from  Citt  —  Officer  mat  Bb» 
COMB  Assignee.  —  The  president  of  a  city  council  may  become  the  as* 
aignee  of  warrants  to  be  subsequently  issued  and  paid  by  the  city  for 
work  already  done  on  its  streets,  even  though  the  statute  provides  that 
"no  member  of  the  common  council  shall  be  interested  in  any  contract 
or  job  the  expenses  of  which  are  paid  out  of  the  city  treasury."  StoU  t. 
Franey,  132. 

8.  Assignment  of  Moneys  to  Become  Dqb  —  Rights  of  Assignee.  —  VVTier* 
one  of  two  joint  contractors  assigns  his  portion  of  warrants  to  become 
due  for  work  done  by  them,  the  portion  assigned  will  not  be  taken  from 
the  assignee,  and  turned  over  to  the  other  joint  contractor,  to  indemnify 
him  against  a  possible  claim  of  a  creditor  of  the  assignor  who  may  seek, 
to  hold  the  contractors  as  partners.  Stott  v.  Franey,  132. 
See  Equity,  5;  Execution,  3;  Mortgaoes,  6. 

ATTACHMENT. 
See  Debtor  and  Creditor,  2,  3. 

ATTORNMENT. 
See  Landlord  and  Tenant,  8. 

ATTORNEYS. 
See  Trial,  14. 

AWARD. 
See  Arbitration  and  Award. 

BAGGAGE. 
See  Carriers,  15-18. 

BAIL. 
JiTDOB  —  Disqualification,  —  Where  a  person  accused  of  a  bailable  offense^ 
is  taken  before  the  court  on  an  application  for  bail,  and  the  judge  re* 
fuses  to  act  on  the  ground  that  he  is  disqualified,  the  appellate  court 
will  grant  bail  conditioned  for  the  appearance  of  the  accused  for  trial, 
upon  a  showing  on  habeas  corpus  that  such  judge  is  not  disqualified  ta 
act  in  the  case.     Ex  parte  Harris,  548. 

BANKRUPTCY. 
See  Bills  and  Notes,  4;  Partnership,  fiw 

BANKS  AND  BANKING. 
See  Bills  and  Notes,  6. 

BILLS  AND  NOTES. 

1.  One  Who  Indorses  in  Blank  a  Promissory  Note  of  which  be  is  not  the 

payee  thereby  authorizes  the  payee  to  write  over  such  indorsement  a 
guaranty  of  the  payment  of  such  note.     Moore  v.  McKermey,  753. 

2.  Consideration  —  Promise  to  Forbear  Suit,  and  to  Give  Further 

Time  for  the  Payment  of  a  Note,  though  the  time  to  be  given  is  not 
made  definite,  is  a  sufficient  consideration  for  the  guaranty  of  sneh  not*- 
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1>y  a  tbird  person,  if  it  is  followed  by  an  actual  forbearance  for  a  rea- 
Bonabls  time.     Moore  v.  McKennty,  753. 

3.  Pkbsumption  in  Favor  of  Holder  —  Burden  of  Proof,  when  Shifts. 

—  It  ia  presumed  prima  facie  that  the  holder  of  negotiable  paper  ia  the 
owner  and  took  it  for  value  before  dishonor;  but  when  fraud  and  ille- 
gality in  its  inception  are  pleaded  in  defense,  and  evidence  to  support 
the  plea  is  introduced,  the  presumption  is  rebutted,  and  the  burden  of 
proof  shifted  to  the  holder  to  show  that  he  is  a  bona  fide  purchaser  for 
value  without  notice.     Commercial  Bank  v.  Bargwyn,  49. 

4.  Bankruptcy  of  Maker  and  Indorser — Dividends  against  Estates 

OF  Both.  — If  both  the  maker  and  indorser  of  a  promissory  note  are 
declared  bankrupts,  the  holder  may  prove  the  note  for  the  full  amount 
thereof  against  the  estate  of  each,  and  the  amount  for  which  he  may 
prove  it  against  the  estate  of  each  cannot  be  affected  by  any  dividends 
received  from  the  estate  of  the  other,  except  that  the  dividends  received 
from  the  two  estates  will  not,  in  any  event,  be  permitted  to  exceed  in 
the  aggregate  the  amount  of  the  note.     In  re  Meyer,  435. 

6.  Conditions  Destroying  Negotiability.  —  Anything  written  or  printed 
on  a  negotiable  instrument  prior  to  issuance  by  the  maker,  relating  to 
the  subject-matter  thereof,  and  tending  to  restrain  or  qualify  it,  ia  re- 
garded as  part  of  the  contract;  and  if  by  such  language  payment  is  not 
necessarily  to  be  made  at  all  events,  and  for  the  full  sum,  at  a  time 
certain,  subject  to  no  contingency,  its  negotiability  is  destroyed.  Iron 
City  National  Bank  v.  McCord,  166. 

6.  Order  ON  Bank  —  Conditions  Destroying  Negotiability. — An  order 
drawn  by  a  depositor  on  a  bank,  to  pay  to  the  payee  named  therein,  or 
order,  a  certain  sum  nine  weeks  from  date,  and  providing  on  its  face 
that  he  or  his  transferee  must  present  to  the  bank,  with  the  order,  a 
notice  ticket,  and  also  produce  at  or  before  the  time  of  payment  the  draw- 
er's deposit-book,  is  non-negotiable,  and  shows  on  its  face  that  it  ia  not 
a  regular  commercial  check,  and  is  not  intended  to  operate  as  such,  but 
was  drawn  on  a  specially  deposited  fund,  held  subject  to  certain  rnlea 
and  regulations  requiring  certain  things  to  be  done  before  payment 
could  bo  required.  Iron  City  Nat.  Bank  v.  McCord,  1 66. 
See  Forgery,  1;  Sales,  8. 

BILLS    OF    LADING. 
See  Carriers,  6-8. 

BONA  FIDE    PURCHASERS. 
See  Bills  and  Notes,  3;  Execution,  6,  7;  Fixtures,  1,  3,  4;  Judgment,  1. 

BONDS. 
See  Appeal  and  Error,  21. 

BOUNDARIES. 
Divisiow  Line  may  be  Fixed  by  Parol  Agreement,  though  Partibs 
Mistaken  as  to  its  True  Locality.  —  Where  adjoining  owners  of 
land  are  in  doubt  as  to  the  location  of  the  division  line  between  them, 
they  may  fix  it  by  parol  agreement;  and  such  agreement  will  bind  them 
mutually,  although   they  were  mistaken  as  to  the  true  locality  of  the 
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line,  there  being  no  fraud  or  misrepresentation  by  either  party.  Hcam 
T.  SmUht  840. 

See  Etidemcb,  1. 

BROKERS. 

1.  Stock-brokkr    and   Ccstomkb  —  Relation  betwkcn — Purohasb  of 

Stock  on  Margin.  — The  relation  between  a  stock-broker  and  hia  ens- 
tomer  in  the  purchase  and  sale  of  stock  on  commission  amounts  to  this, 
that  the  broker  purchases  the  stock  as  the  agent  of  his  customer,  and 
then  holds  it  as  a  pledge  to  secure  a  debt;  and  if  by  the  transaction  the 
customer  is  enabled  to  purchase  stock  on  margin,  which  is  prohibited 
by  law,  the  transaction  is  void.     Gaahman  t.  Root,  482. 

2,  Loan  by  Broker  of  his  Own  Money  Usurious  when.  —  A  broker 

who  in  good  faith  negotiates  loans  from  others  may  charge  the  borrower 
•  commission  without  rendering  the  loan,  at  full  rate  of  interest,  usuri- 
ous; but  he  cannot  charge  a  commission  when  he  himself  advances  the 
money  loaned,  for  the  purpose  of  afterwards  selling  the  security  given 
to  him.  To  sanction  such  a  transaction  would  be  to  uphold  a  palpable 
evasion  of  the  statute  prohibiting  usury.  Sanford  v.  KatUt  602. 
See  Contracts,  1-6. 

BURDEN  OF  PROOF. 

S««  Bills  and  Notes,  3;  Carriers,  9; '  Insurance,  84;  Neoliqinoi,  11; 

Railroad  Companies,  19. 

BUILDING  ASSOCIATIONS. 

1.  Right  of  Stockholders.  —  When  stock  in  a  building  association  has 

matured,  although  its  maturity  has  not  been  declared  by  the  association, 
the  debt  of  a  borrowing  stockholder  is  paid;  he  is  entitled  to  his  secu- 
rities, and  the  association  has  no  right  to  recover  a  judgment  against 
him  for  the  amount  of  his  loan.  Charles  Tyrrell  Loan  and  BtulcUng  As- 
sociaiion  v.  Haley,  199. 

2.  Defenses  of  Borrowing  Stockholder. — Where  the  stock  of  a  bor- 

rowing stockholder  in  a  building  association  has  matured,  he  has  a  right 
to  stop  paying  assessments,  and  rely  upon  the  surrender  of  the  security 
for  his  loan,  and  when  sued  thereon  he  may  set  up  as  an  equitable  defense 
and  show  that  his  stock  has  matured,  as  a  substitute  for  a  bill  in  equity 
for  that  purpose,  or  he  may  be  entitled  to  a  mandamus  to  compel  the 
association  to  declare  the  maturity  of  his  stock.  Cluirles  TyireU  Loan 
and  Build.  Ass'n  v.  Haley,  199. 
8.  Maturity  of  Stock  —  Evidence.  —  Where  the  constitution  and  by-laws 
of  a  building  association  provide  for  a  division  of  profits  when  it  shall 
be  ascertained  that  stock  has  matured,  a  borrowing  stockholder  may 
show,  when  sued  upon  the  security  for  his  loan,  that  upon  a  proper  ap- 
plication of  such  profits  his  stock  has  matured,  and  is  worth  par  or  la 
at  a  premium.     Charles  Tyrrell  Loan  and  Build.  Ass'n  v.  Haley,  199. 

CARRIERS. 

L  Classification.  —  A  common  carrier  may  be  either  a  carrier  of  passen- 
gers or  of  freight,  or  of  both.  Thompson- Houston  Electric  Company  ▼, 
Simon,  86. 

2,  The  Nboliqence  or  a  Common  Carrier  is  Kstablished  Prima  Facib 
by  proof  of  the  delivery  of  property  to  and  its  acceptance  by  him  for 
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transportation,  and  its  non-delivery  to  the  consignees.  Bennett  r.  Amer' 
ican  Express  Co.,  774. 

3.  Common  Carrier  cannot  Limit  his  Liability  bt  Stipulation  in  Rk- 

OEiPT.  —  Under  the  statutes  of  Illinois,  a  common  carrier  is  prohibited 
from  limiting  hia  common-law  liability  safely  to  deliver  property  in- 
trusted to  him  for  transportation  at  the  place  to  which  it  is  to  be  trans- 
ported, by  any  stipulation  or  limitation  expressed  in  the  receipt  given 
for  such  property;  but  those  statutes  do  not  prohibit  common  carrier* 
from  limiting  their  common-law  liabilities  by  contract  with  the  owner 
of  property  delivered  for  transportation.  Chicago  etc.  R'y  Co.  v.  Chap- 
man,  587. 

4.  Common  Carrier  cannot  Exempt  Himself  from  Liabilitt  for  Loss 

Resulting  from  his  Gross  Negligence.  —  A  common  carrier  cannot, 
even  by  express  contract,  exempt  himself  from  liability  for  damages 
resulting  from  the  gross  negligence  or  willful  misconduct  of  himself  or 
of  his  servants  or  employees;  nor  can  he  shield  himself  as  to  any  por- 
tion of  the  damages  to  person  or  property  occasioned  by  hia  or  his  aer- 
vant'a  gross  negligence  or  willful  misconduct.  Chicago  etc.  R'y  Co.  v. 
Chapman,  587. 

5.  Common  Carrier  mat,  by  Express  Contract.  Limit  his  Liability.  — 

A  common  carrier  may,  by  express  contract,  limit  his  strict  common- 
law  liability  to  such  damage  as  ma}'  occur  on  his  own  line  of  carriage, 
against  loss  by  fire  without  his  fault,  and  against  other  loss  not  attribu- 
table to  his  negligence,  or  that  of  his  servants.  Chicago  etc.  B'y  Co.  v. 
Chapman,  587. 

6.  Common   Carrier    cannot  Arbitrarily  Fix  Value    of   Goods,  and 

thereby  Limit  his  Liability.  —  A  common  carrier  cannot  arbitrarily 
fix  the  value  of  goods  delivered  to  him  for  transportation,  and  thereby 
limit  hia  liability  in  case  of  loss.  If  a  value  be  fixed  by  the  carrier, 
and  the  contract  of  shipment  is  based  thereon,  the  amount  thus  fixed 
will  ordinarily  determine  the  liability  of  the  carrier.  It  will  not,  how- 
«ver,  if  untruthfully  given  in  respect  to  property  that  the  carrier  had 
less  opportunity  to  inspect  and  know  the  value  of  than  the  shipper, 
estop  the  carrier  to  show  that  the  value  was  less  than  that  fixed,  Chi- 
cago etc.  R'y  Co.  v.  Chapman,  587. 

7.  Limitation  of  Value  in  Carrier's  Receipt  not  Binding  on  Shipper 

when.  —  Where  a  common  carrier  receives  property  for  transportation, 
charges  what  he  sees  proper,  and  makes  out  a  bill  of  lading  without 
asking  any  questions  as  to  the  value  of  the  property,  a  clause  in  the 
bill  of  lading  attempting  to  limit  a  recovery,  in  case  of  loss,  to  a  certain 
sum  does  not  amount  to  an  admission  on  the  part  of  the  shipper  that 
the  property  is  worth  no  more  than  that  sum,  where  the  latter  makes 
no  representations  to  induce  the  fixing  of  the  value  of  the  property  at 
that  amount;  nor  does  it  affect  the  question  that  the  carrier  had  at  the 
time  two  classifications  of  such  property,  one  limiting  the  amount  of 
recovery,  and  the  other  not  limiting  the  amount,  but  charging  a  higher 
freight  rate,  where  no  notice  was  given  to  the  shipper  at  the  time  of 
any  such  classifications.     Chicago  etc.  R'y  Co.  v.  Chapman,  587. 

8.  Stipulation  in  a  Shipping  Receipt  that  certain  restrictions  of  liabil- 

ity therein  contained  should  extend  to  and  inure  to  the  benefit  of  any 
other  carrier  to  whom  the  goods  might  be  delivered  for  shipment  does 
not,   however,  protect  the  latter  carrier  if  it,  in  receiving  the  goods 
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enters  Into  a  contract  of  carriage  on  its  own  acconnt  from  wWcb  tli» 
stipulation  in  question  is  omitted.     Browning  v.  Ooodrirh  Tr,  Co.,  414. 

9.  Burden  of  Pboot  is  upon  a  Carrier  to  show  that  he  has  complied  with 

his  contract,  and  though  his  contract  exempts  him  from  liability  for  the- 
"  dangers  of  navigation,  fire,  collision,  or  delivery,  except  to  land  goods 
on  docket  or  pier,"  he  must  prove  that  he  landed  such  goods  from  his 
vessel.     Browning  v.  Goodrich  Tr.  Co.,  414. 

10.  Carriers  are  Presumed  to  have  been  Negligent  when  Goods  ark 
Lost  and  the  circumstances  of  their  loss  are  not  explained.  Browninjf 
V.  Goodrich  Tr.  Co.,  414. 

11.  Carriers  are  Answerable  tor  Property  Seized  and  Taken  trom 
THEIR  Possession  bt  an  Officer  without  a  Warrant  or  other  legal 
process.  As  against  the  owner  or  consignee  of  the  property,  the  seizure 
has  no  other  effect  than  a  like  trespass  by  an  unofficial  person.  Bennett 
y.  American  Express  Co.,  11  A. 

12.  Common  Carrier  mat  Require  Shipper  to  Fix  Value  of  Goods.  — 
A  common  carrier  may  require  the  owner  of  goods  offered  for  transpor- 
tation to  fix  their  value,  so  as  to  protect  himself  against  fraud  in  cas» 
of  loss.     Chicago  etc.  R'y  Co.  v.  Chapman,  58.7. 

13.  Liability  of  Connecting  Lines. — A  connecting  carrier  is  bound 
only,  in  the  absence  of  special  contract,  to  safely  carry  over  its  owa 
line  and  to  safely  deliver  to  the  next  carrier.  Savannah  etc  R'y  Co.  v.. 
Harris,  551. 

14.  Connecting  Lines  —  Liability  of  Last  or  Intermediate  Carrier. 
—  Where  goods  transported  by  connecting  carriers  are  lost  or  injured,^ 
and  the  last  carrier  is  sued  therefor,  it  will  be  held  liable,  in  the  ab- 
sence of  proof  that  the  loss  or  injury  occurred  on  some  preceding  line, 
on  the  presumption  that  the  goods  were  delivered  to  it  in  the  same  good 
condition  in  which  they  were  delivered  to  the  first  carrier.  Savajinah 
etc.  R'y  Co.  v.  Harris,  551. 

15.  Carrier  of  Passengers  —  Obligation  to  Carry,  and  Liability 
FOR  Loss  of  Baggage.  —  A  carrier  of  passengers  undertakes,  in  carry- 
ing a  passenger,  not  only  to  transport  him,  but  to  also  carry  a  reasonabl* 
•mount  of  his  personal  baggage  as  an  incident  to  the  principal  contract, 
without  any  specific  agreement  or  separate  compensation;  and  as  to 
such  baggage  he  is  under  the  same  liability  as  insurer  as  a  common  car- 
rier of  goods  or  freight.     Cakes  v.  Northern  Pacific  R.  R.  Co.,  126. 

16.  Carrier  of  Passengers  —  Baggage,  What  is.  — The  personal  baggage 
of  a  passenger  which  the  carrier  undertakes  to  transport  under  his  con- 
tract to  carry,  and  without  extra  charge,  consists  of  such  articles  as  the 
necessity,  convenience,  comfort,  or  recreation  of  the  passenger  may  re-  ' 
quire  him  to  take  for  his  personal  use,  according  to  the  habits  or  wants 
of  the  particular  class  to  which  he  belongs,  either  with  reference  to  the 
immediate  necessities  or  the  ultimate  purpose  of  the  journey;  but  it 
does  not  include  that  which  is  carried  for  the  purpose  of  business,  such 
as  merchandise  or  the  like.     Oakes  v.  Northern  Pacific  R.  R.  Co.,  126. 

17.  Carrier  of  Passengers  —  Baggage,  What  does  not  CoNSTrruTE.  — 
Stage  properties,  costumes,  paraphernalia,  and  advertising  matter  of  a 
comedy  company  are  not  personal  baggage,  nor  included  as  such  in  the 
terms  of  a  contract  to  carry  a  passenger,  nor  is  the  carrier  liable  for 
their  loss  or  destruction,  in  the  absence  of  negligence,  unless  he  has  ac- 
cepted them  as  such  baggage.     Oakes  v.  NorUiei-n  Pacific  R.  R.  Co.,  126. 
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18.  Carrier  ot  Passengf.rs  —Baggage  —  Liabtlitt  for.  — While  the  ob- 
ligation of  a  carrier  of  passengers  is  limited  to  ordinary  baggage,  yet  if 
it  knowingly  permits  a  passenger,  either  on  payment  or  without  pay- 
ment of  an  extra  charge,  to  take  articles  as  baggage  which  are  not  prop- 
erly snch,  it  will  be  liable  for  their  loss  or  destruction,  though  without 
fault.     Oakes  v.  Northern  Pacific  R.  R.  Co.,  126. 

19.  Carriers  Transporting  Game  Liable  to  Penalty  when.  —  The 
legislature  may  enact  a  statute  making  it  unlawful  for  any  carrier  to- 
transport  game  killed  in  the  state,  knowing  the  same  to  have  been  sold, 
or  knowing  that  it  is  to  be  sold  or  offered  for  sale;  and  any  carrier  trans- 
porting game  in  violation  of  such  statute  will  be  amenable  to  the  penal ty^ 
prescribed  thereby.     American  Ex.  Co.  v.  People,  641. 

20.  A  Statute  Imposing  a  Penalty  upon  any  person  killing,  destroying, 
or  having  in  his  possession,  between  the  first  days  of  October  and 
January,  more  than  one  moose,  two  caribou,  or  three  deer  does  not  pro- 
hibit common  carriers  from  having  more  than  three  deer  in  their  posses- 
lion  between  said  days  for  the  purposes  of  transportation.  Bennett  v. 
American  Express  Co.,  774. 

2!.    Contributory  Negligence  of  Passenger  Defeats  his  Right  to  Re- 
cover against  a  carrier,  even  in  a  case  in  which  the  latter  has  not  used 
the  proper  degree  of  care.     Texas  etc.  R'y  Co.  v.  Miller,  308. 
See  Railroad  Companies,  19-33. 

CHARITIES. 
See  Devise,  2. 

CHATTEL  MORTGAGES. 
Chakgk  0»  P0SSE.SSION.  — A  mortgagee  may  employ  a  mortgagor  to  remain 
in  possession  of  chattels  mortgaged,  and  to  sell  them,  and  to  pay  th» 
proceeds  of  tha  sale  in  satisfaction  of  the  mortgage.     Hage  ▼.  Campbellf, 
422. 

See  Fixtures,  2,  3. 

CHECKS. 
See  Bills  and  Notes,  6. 

CIVIL  RIGHTS. 
See  Schools. 

CLERKS. 
See  Judgments,  20. 

COLLATERAL  ATTACK. 
See  Judgment,  8-15;  Partition,  3. 

COMMERCE. 

1.  Interstatb  Commerce.  —  From  the  Moment  that  av  Article  of  Cou- 
merce  Commences  to  Move  from  One  State  to  Another,  it  become* 
•  subject  of  interstate  commerce,  and,  as  such,  is  subject  only  to  na- 
tional legislation,  and  not  to  the  police  power  of  the  state.  Bennett  r. 
American  Express  Co.,  11  A. 

S.  Interstate  Commerce  —  Right  to  Tax  Sales.  —  The  sale  of  goods  which 
are  in  another  state  at  the  time  of  sale,  for  the  purpose  of  introducing 
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them  Into  the  state  in  which  a  regulation  concerning  their  sale  Is  made, 
is  interstate  commerce,  and  a  tax  upon  them  before  they  are  broa|;;ht 
into  the  state  is  a  tax  on  interstate  commerce.  The  imposition  of  a 
license  tax  on  the  person  so  making  a  sale  of  them  is,  in  e£fect,  a  tax 
npon  the  goods,  and  illegal,  because  a  state  cannot  tax  goods  beyond  its 
jurisdiction;  but  as  soon  as  the  goods  are  brought  into  the  state,  and 
have  become  a  part  of  its  general  mass  of  property,  they  become  tax* 
able  the  same  as  other  similar  property  within  the  state.  Stale  v.  Enifrt, 
874. 
S.  Peddlers — License  —  Interstate  Commerce.  — A  statute  defining  who 
are  peddlers,  prohibiting  them  from  dealing  as  such  within  the  state 
without  license,  and  providing  a  penalty  for  its  violation,  but  making  no 
discrimination  nor  distinction  between  articles  made  and  owned  by  tha 
citizens  of  any  state  or  states,  is  not  in  conflict  with  the  United  States 
constitution,  delegating  to  Congress  sole  power  to  regulate  commerce 
between  the  states,  and  may  be  enforced  against  a  peddler  of  sewing* 
machines  made  and  owned  by  a  citizen  of  another  state.  State  v.  Emetic 
■874. 

See  Fisheries,  2,  3. 

COMMON  CARRIERS. 
See  Cabriebs. 

CONCURRENT  NEGLIGENCR 
See  Joint  Liability. 

CONFESSIONS. 
See  Evidence,  4,  12-14. 

CONFLICT  OF  LAWS. 

See  Iktkrest;  Judombnt,  24,  25;  Jurisdiction;  Lsasb;  Marriaob  asw 

DrvoECK,  8;  States,  3. 

CONNECTING  CARRIEHa 
See  Carriers,  13,  14. 

CONSTITUTIONAL  LAW. 
See  Schools;  Statutes. 

CONSTITUTIONS. 
See  Witnesses,  1. 

CONTRACTS. 
1.  Contract  fob  Sale  of  Stock  on  Margin  —  Recovebt  of  Monet  Paid 
UNDER. — A  contract  by  which  a  stock-broker  undertakes  to  buy  and 
sell  stocks  for  his  customer,  charging  him  with  commissions  and  inter* 
est  on  the  money  advanced,  and  holding  the  stock  as  security  until  it 
is  sold,  the  customer  to  receive  or  pay  the  difference  between  the  buy- 
ing and  selling  value  of  the  stock,  is  a  contract  for  its  sale  on  a  margin, 
and  void  within  the  meaning  of  a  constitutional  provision  that  a  contract 
for  the  sale  of  stock  on  margin  to  be  delivered  at  a  future  day  is  void, 
and  that  money  paid  on  inch  contract  may  be  recovered.     In  such  case 
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the  cnstomer  may  recov^er  property  conveyed  to  the  broker  as  security 
for  his  advances,  without  returning  such  advances  actually  made.  Cash- 
man  V.  Root,  482. 

SL  Dkalinqs  in  Futures  Illegal.  — Dealing  in  futures  is  contrary  to  pub- 
lic policy;  and  contracts  for  the  future  delivery  of  stocks  or  produce,  in. 
which  it  is  contemplated  that  the  commodity  shall  not  be  delivered,  will 
not  be  enforced.     Oliphant  v.  Markham,  363. 

8.  Money  Advanced  for  Use  in  Buying  Fctures,  when  not  Recover- 
able. —  If  a  party  undertakes  to  advance  to  another  money  to  be  used 
in  buying  futures,  and  advances  it  upon  such  contract,  the  former,  in 
order  to  recover  the  money  so  advanced,  must  prove  the  necessity  for 
making  the  payments;  and  in  order  to  do  this,  he  will  have  to  show  not 
only  the  request  to  pay  the  money,  but  also  the  nature  of  the  contract 
which  gave  rise  to  the  necessity;  and  upon  such  showing  he  cannot  re- 
cover. So,  also,  if  he  became  interested  in  the  contracts  as  agent,  to 
keep  them  in  force,  his  participation  in  the  illegal  transaction  will  bar 
his  recovery  for  the  money  advanced.     Oliphant  v.  Markham,  363. 

i.  Test  of  Illegality  of  Contract.  —  The  test  by  which  to  determine 
whether  or  not  a  demand  connected  with  an  illegal  contract  can  be  en- 
forced is,  whether  or  not  the  plaintiff  requires  any  aid  from  the  illegal 
transaction  to  establish  his  case.     Oliphant  v.  Markham,  363. 

5.  One  Who  Buys  Futures  for  Another,  and  Advances  Money  for 

That  Purpose,  cannot  Recover  It  Back.  Oliphant  v.  Markham^ 
363. 

6.  Dealings  in  Futures  are  in  the  Nature  of  Wagering  Contracts, 

but  are  not  strictly  gambling  contracts.  A  wager  and  a  gambling  con- 
tract are,  however,  so  nearly  allied  that  a  jury  is  not  likely  to  be  mis- 
led by  a  charge  in  which  one  is  used  where  the  other  ought  to  have  beei^ 
used,  especially  where  the  meaning  was  made  clear  beyond  dispute  by 
the  previous  part  of  the  charge.     Oliphant  v.  Markham,  363. 

7.  Statute  of  Frauds  —  Parol  Promise  to  Forego  EvicmoN  of  Ten- 

ant. —  An  oral  promise  by  a  third  person  that  he  will  pay  the  accruing 
rent  to  the  landlord  if  the  latter  will  forbear  the  eviction  of  the  ten- 
ant for  the  non-payment  of  the  rent,  and  permit  him  to  remain  to  the 
end  of  the  term,  does  not  create  a  new  debt  on  the  part  of  the  promisor, 
but  is  within  the  statute  of  frauds  and  void,  as  a  mere  promise  to  pay  the 
debt  of  the  tenant.     Riegelman  v.  Focht,  293. 

8.  Though  an  Agreement  is  Void  because  not  in  Writing,  its  com- 

plete performance  takes  it  out  of  the  statute,  and  the  fact  that  it  was 
not  in  writing  is  no  longer  material.     Larsen  v.  Johnson,  404. 

9.  Promise  to  Forbear  to  Sue,  No  Particular  Time  being  Named, 

implies  that  the  forbearance  shall  be  for  a  reasonable  time.  Moore  v. 
McKenney,  753. 

10.  Contract  is  not  Void,  under  section  2307  of  the  Revised  Statutes  of 
Wisconsin,  because  its  consideration  was  the  marriage  of  the  parties,  if 
the  marriage  is  but  an  incident  of  the  contract,  and  it  is  supported  by  a 
BuflBciently  valuable  consideration  aside  from  the  marriage.  Larsm  v. 
Johnson,  404. 

11.  Provision  of  Contract  Considered  in  Ascertaining  Intention  of 
Parties.  —  A  provision  in  a  deed  of  trust  given  to  secure  the  payment 
of  money  loaned,  that  "the  contracts  embodied  in  this  conveyance  and 
the  notes  secured  hereby  shall  in  all  other  respects  be  construed  by  the 
laws  of  the  state  of  Texas,  where  the  same  is  made,"  may  be  considered. 
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in  ascertaining  and  giving  effect  to  the  intention  of  the  parties  to  th« 
eontracts.     Dugan  v.  Lnois,  332. 

12.  Pabol  Evidbnce,  whek  Inadhissiblb  to  Vart.  —  Where  a  writing, 
upon  its  face,  imports  to  be  a  complete  expression  of  the  whole  agree- 
ment, and  contains  thereon  all  that  is  necessary  to  constitute  a  contract, 
it  is  presumed  that  the  parties  have  introduced  into  it  every  material 
item  and  term,  and  parol  evidence  is  not  admissible  to  add  another 
term  to  the  agreement,  although  the  writing  contains  nothing  on  the 
particular  item  to  which  the  parol  evidence  ia  directed.  Harrison  v. 
McCoi-mick,  469. 

13.  CoNSTRucncN  OF  Contract  Susceptiblb  of  Two  Interpretations. 

If  a  contract  is  susceptible  of  two  interpretations,  one  of  which  would 
render  it  merely  senseless  and  nugatory,  while  the  other  is  consistent 
with  and  accomplishes  the  intention  of  the  parties  thereto,  the  latter 
should  be  adopted.     Shreffler  v.  NadeUioffer,  626. 

14.  Construction  of,  when  a  Question  of  Law.  —  Whether  or  not  a 
writing,  upon  its  face,  is  a  complete  expression  of  the  agreement  of  the 
parties  is  one  of  law.     Harrimn  v,  McComiick,  469. 

16.  Construction  of,  when  a  Question  of  Fact'.  —  Whether  or  not  a 
contract  entered  into  between  a  railroad  and  an  independent  line  of 
steamers  is  a  bona  fide  legal  agreement,  or  was  entered  into  for  the  pur- 
pose of  creating  an  oppressive  monopoly,  is  a  mixed  question  of  law  and 
fact,  and  is  properly  left  to  the  jury  to  determine.  South  Florida  R.  R. 
Co.  V.  Rhodes,  506. 

16.  When  "Etc."  la  Surplusage.  — If  the  abbreviation  "etc.,"  used  in  a 
contract,  is  meaningless,  and  does  not  render  the  writing  incomplete  as 
a  contract  of  sale,  nor  justify  the  conclusion  that  it  was  not  intended  by 
the  parties  as  a  memorial  of  all  the  terms  of  their  contract,  nor  in  any 
manner  affect  the  legal  construction  of  the  contract,  it  will  be  disre- 
garded as  surplusage.     Harrison  v.  McCormick,  469. 

17.  NEaLIGENCE    OF     CONTRACTOR — DEPARTURE     FROM     SPECIFICATIONS  — 

LiABiLiTT  TO  Third  Person.  —  A  contractor  who,  in  building  a  house, 
departs  from  the  specifications  embodied  in  his  contract  is  liable  to  the 
owner  for  an  inherent  weakness  in  the  building,  by  which  an  accident 
occurs  after  it  is  accepted  and  possession  taken;  but  he  is  not  liable  for 
an  injury  to  a  third  person,  between  whom  and  himself  no  contract  re- 
lations  exist.  Curtln  v.  Somerset,  220. 
See  Boundary;  Brokers,  1,  2;  Building  Associations;  Carriers,  3,  4,  5, 
8,  9;  Duress;  Equitt,  1;  Fixture.s,  4;  Insu&anob,  1-6,  29,  44,  45, 
62-59;  Interest;  Usurt;  Wager. 

CONTRACTS  OP  SALE. 
See  Vendor  and  Purchaser. 

CONTRIBUTORY  NEGLIGENCE. 
See  Neoliqbnck. 

CORPORATIONS. 
1.  In  an  Action  against  the  Stockholders  of  an  Insolvent  Corpora* 
TION  to  compel  them  to  contribute  to  the  payment  of  its  debts,  it  is  only 
necessary,  in  order  to  make  out  a  jn-imn  facie  case,  to  establish  that  they 
have  not  in  good  faith  paid  the  par  value  for  the  stock  of  the  corpora* 
tion.     Oogebic  etc.  Co.  v.  Iron  Chief  M.  Co.,  417. 
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2.    SpBgCRTT?ER  TO  THE   StOCK  OF  A  CORPORATION,  WlIO  PaID  THEREFOR  IH 

Property  known  to  them  to  be  worth  much  less  thaii  the  par  valne  of 
the  stock  received  by  him,  is  liable  to  the  creditors  of  the  corporatioa 
for  the  difference  between  the  value  of  such  property  and  the  par  value 
of  the  stock  received  therefor.     Gogebic  etc.  Co.  v.  Iron  Chief  M.  Co.,  417. 

JL  Thb  Issuance  or  the  Stock  of  a  Corporation  for  a  Wholly  Inadh- 
QUATB  Consideration  is  as  much  a  fraud  upon  its  creditors  as  though 
the  corporation  had  disposed  of  any  other  debt  due  it  for  a  wholly  in- 
adequate consideration,  and  a  fraudulent  holder  of  stock  is  liable  to  the 
creditors  for  its  par  value,  less  what  he  has  paid  for  it  to  the  corpora- 
tion.    Gogebic  etc.  Co.  v.  Iron  Chief  M,  Co.,  417. 

■4.  Unpaid  Subscription  to  the  capital  stock  of  a  corporation  is  an  asset  to 
which  its  creditors  look  for  payment,  and  they  have  the  right  to  insist 
upon  its  collection,  the  same  as  any  other  debt  due  the  corporation. 
Gogebic  etc.  Co.  v.  Iron  Chief  M.  Co.,  417. 

5.  The  Obligation  of  a  Subscriber  to  the  Capital  Stock  of  a  corpora- 
tion to  pay  a  subscription  cannot  be  surrendered  or  released  by  the  di- 
rectors. They  are  bound  to  call  in  that  which  is  unpaid,  and  to  carefully 
husband  it  when  received.     Gogebic  etc  Co.  v.  Iron  Chief  M.  Co.,  417. 

&  A  Demand  that  the  Board  of  Directors  of  a  Corporation  Redress 
AND  Correct  fraudulent  acts  of  which  they  are  alleged  to  have  been 
guilty  need  not  precede  the  bringing  of  an  action  by  a  stockholder 
against  them  and  the  corporation  to  recover  property  and  profits  which 
they  have  fraudulently  diverted  to  their  personal  benefit,  by  voting 
themselves  salaries,  and  by  other  fraudulent  acts.  Eschweiler  v.  Stow- 
e//,  411. 

7.  Suit  by  Stockholder.  —  When  the  Directors  Themselves  are  the 

Parties  charged  with  a  wrong,  or  by  whose  fraud  or  willful  collusion 
a  wrong  has  been  accomplished,  and  a  suit  is  to  be  brought  against 
them,  they  are,  by  their  own  acts,  incapacitated  for  the  service  of  repre- 
senting the  corporation  in  any  action  for  the  restitution  of  its  rights, 
and  therefore  suit  may  be  brought  in  the  name  and  on  behalf  of  the 
individual  stockholders,  without  first  making  a  demand  on  the  man- 
aging officers  that  they  take  action  in  the  name  of  the  corporation. 
Eachweiler  v.  Stowell,  411. 

8.  Subscriber  for  Stock  of  a  Corporation,  whether  he  is  to  pay  for  it  in 

money  or  in  property,  impliedly  agrees  to  pay  its  par  value,  and  so  far 
as  the  creditors  of  the  corporation  are  concerned,  its  directors  cannot  re- 
lease him  from  that  obligation.     Gogebic  etc.  Co.  v.  Iron  Chief  M.  Co.,  417. 

9.  Life  Tenant  and  Remainderman.  —  If  a  Dividend  is  Declared  by  a 

Corporation  of  twenty-five  dollars  for  each  share  of  its  stock,  and  any 
stockholder  who  wishes  is  entitled  to  take  an  additional  share  of  stock 
for  every  four  shares  held  by  him,  instead  of  receiving  his  dividend  in 
money,  and  the  earnings  of  the  corporation  are  sufficient  to  pay  the  div- 
idend, but  if  used  for  that  purpose,  then  it  will  become  necessary  to 
raise  an  equal  amount  to  pay  for  the  additions  which  had  been  made  to 
the  capital,  and  which  had  increased  its  value  at  least  twenty-five  per 
cent  above  the  par  value  of  the  whole  stock,  the  dividend  so  declared  is 
not  a  stock  dividend,  but  must  be  treated  as  income,  to  which  the  life 
tenant  is  entitled.     Davis  v.  Jachson,  801. 

10.  Dividend  Representing  Profits  is  No  Less  to  be  Taken  as  Incomb 
because  a  stockholder  Is  at  liberty  to  invest  it  at  par  in  stock  which  ir 
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worth  more  tliiiii  par,  if  he  is  also  at  liberty  to  sell  the  right  to  rab^ 
scribe  for  the  stock.     Davis  ▼.  Jackson,  801. 

11.  The  Mere  Incurbimg  of  a  Debt  for  Capital  does  not  of  itself  amonni 
to  an  appropriation  to  capital  of  all  the  income  on  baud.  Davia  ▼.  Jack' 
ton,  801. 

12.  Trusts  —  Bequest  of  Corporate  Stock  —  Evidence  of  Value.  — 
Where  corporate  stock  is  bequeathed  in  trust  to  pay  the  income  to  a 
beneficiary  for  life,  with  remainder  over,  the  actual  value  of  the  stock 
as  ascertained  from  the  value  of  the  corporate  assets  at  the  testator's 
death,  and  not  the  fiuctuations  of  the  stock  market,  must  control  in 
determining  whether  new  stock  issued  subsequent  thereto,  in  lieu  of 
profits  applied  to  the  improvement  of  the  corporate  property  prior 
thereto,  represents  capital  or  income.  In  such  case  evidence  of  the 
market  value  of  the  stock  is  only  admissible  so  far  as  it  may  aid  ia 
ascertaining  the  actual  value.     Estate  of  Smith,  237. 

13.  Foreign  Corporations  —  Service  on  President  in  Another  State. — 
In  the  absence  of  statute,  the  president  of  a  foreign  corporation  which 
only  exists  and  does  business  in  one  state  is  not  subject  to  the  service  of 
process  while  temporarily  visiting  another  state,  so  as  to  bind  the  cor- 
poration in  a  transitory  action  against  it  arising  in  the  state  where  it 
exists.     Phillips  v.  Burlington  L.  Co.,  304. 

14.  Evidence.  —  The  Statement  of  a  Superintendent  of  a  Corporation 
TO  AN  Officer  of  Another  Corporation,  that  supports  provided  by 
the  latter  to  support  a  tank  are  insufficient,  is  admissible  in  evidence- 
against  both  corporations  to  show  that  each  had  notice  of  such  insuffi* 
ciency.     Consolidated  etc.  Co.  v.  Keifer,  688. 

16.  Trusts  —  Rights  of  Beneficiaries  —  Bequest  of  Corporate  Stock. — 
When  corporate  stock  is  by  the  will  of  a  decedent  given  in  trust,  th» 
income  thereof  for  the  use  of  the  beneficiary  for  life,  with  remainder 
over,  the  surplus  profits  which  have  accumulated  in  the  lifetime  of  tbfr 
testator,  but  which  have  not  been  divided  until  after  his  death,  belong 
to  the  corpus  of  his  estate.  The  dividends  of  earnings  made  after  his 
death  are  income,  payable  to  the  life  tenant,  whether  they  are  cash^ 
Bcrip,  or  stock.     Estate  of  Smith,  237. 

16.  Trusts  —  Right  of  Beneficiaries  —  Bequest  of  Corporate  Stock. — 
When  corporate  stock  is  bequeathed  in  trust,  the  income  thereof  to  be- 
paid  to  a  beneficiary  for  life,  with  remainder  over,  the  profit  of  a  sale 
of  new  stock  issued  after  the  testator's  death,  in  lieu  of  corporation 
profits  applied  to  the  improvement  of  the  corporate  property  in  the 
testator's  lifetime,  is  capital,  and  not  income,  and  belongs  to  the  corpu* 
of  the  estate.     Estate  qf  Smith,  237. 

See  Religious  Societies;  Witnesses,  2. 

CO-TENANCY. 
Possession  of  One  Co-tenant  is  Possession  of  the  Other. — The  po«- 
session  of  land  usually  follows  the  legal  title,  where  no  adverse  posses- 
sion is  shown,  and  the  possession  of  one  co-tenant,  in  the  absence  of  a&. 
oaater,  will  inure  to  the  benefit  of  his  co-tenant.    MorrtU  r.  MorrUi,  95^ 
See  Partition. 

COUNTERCLAIM. 

See  Set-off. 
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COUNTIES. 
See  CouKTs;  Highways,  1-3;  TowNa 

COURTS. 

1.  Jurisdiction.  —  A  Countt  Court  in   Illinois,  in  the  Exercisb  o» 

THB  Common-law  Jurisdiction  conferred  upon  it  by  statute,  is  enti- 
tled to  the  same  presumptions  in  favor  of  its  jurisdiction  as  the  circuit 
courts,  or  any  other  courts  of  record.     Anderson  v.  Oray,  696. 

2.  Power  to  Correct  Record.  —  Courts  of  record  have  inherent  power  to 

correct  their  records,  bo  that  they  shall  conform  to  the  actual  facts,  and 
such  corrections  may  be  made  at  any  time,  without  notice,  either  upon 
motion  of  the  court  or  of  any  party  interested,  and  the  record  when  so 
corrected,  as  well  as  the  order  making  the  correction,  is  conclusive  upon 
any  other  court  in  which  it  is  offered  in  evidence.  Crim  v.  Kessing,  491. 
See  Trial,  6. 

COVENANTS. 
Covenant  of  Warranty  not  Broken  by  Loss  of  Title  by  Limitation. 
—  The  covenant  of  warranty  in  a  vendor's  deed  cannot  be  extended  to 
cover  future  laches  of  the  vendee,  by  which  he  loses,  by  limitation,  the 
title  to  the  land  conveyed  to  him.  A  vendor  can  acquire  from  his  ven- 
dee  title  by  limitation  after  the  deed  is  executed.     Barn  v.  Smith,  340. 

CRIMINAL  LAW. 

1.  Guilty  Knowledge  or  Intent,  when  not  Essential  to  Crime. — 

Guilty  knowledge  or  intent  is  generally  an  essential  element  in  crime; 
but  under  a  statute  providing  police  regulations,  and  commanding  that 
an  act  be  done  or  omitted,  which  in  the  absence  of  such  statute  might  b« 
done  or  omitted  without  culpability,  ignorance  of  the  fact,  or  state  of 
things  contemplated  by  the  statute,  will  not  excuse  its  violation.  Com- 
monwealth  v.   Weisf,  182. 

2.  Guilty  Knowledge  not  Essential  to  Crime  of  Selling  Oleomab- 

oarine.  —  Under  a  statute  prohibiting  the  sale  of  oleomargarine,  impos- 
ing a  penalty  for  its  violation,  and  containing  no  implication  that  the 
prohibited  act  must  be  done  knowingly  or  willfully,  ignorance  of  the 
real  nature  of  the  article  sold  will  not  constitute  a  defense  for  a  viola- 
tion of  the  statute.     Commonioealth  v.  Wem,  182. 

S.  Guilty  Knowlkdoe  or  Intent  as  Essential  to  Crime,  how  D»« 
termined.  —  Whether  or  not  a  criminal  intent  or  guilty  knowledge  is 
a  necessary  element  of  a  statutory  offense  is  a  matter  of  construction, 
to  be  determined  from  the  language  of  the  statute,  in  view  of  its  mani- 
fest purpose  and  design.     Commonwealths.  WeUs,  182. 

4.  Presumptions  of  Guilt.  —  If  a  person  who  is  found  in  possession  of 
explosives  has  avowed  his  intention  to  use  them  for  a  particular  unlaw- 
ful purpose,  the  presumption  arises  that  he  procured  them  for  such  un- 
lawful use,  especially  if  there  was  nothing  in  his  business  requiring  him 
to  have  or  to  use  such  explosives.     Hronek  v.  People,  662. 

fi.  Reasonable  Doubt.  —  A  doubt  fairly  derived  from  the  evidence,  that 
would  cause  one  to  pause  and  hesitate  before  acting  upon  any  important 
transaction  in  life,  is  a  reasonable  doubt.  It  need  not  be  such  a  doubt 
as  would  control  a  person,  in  order  to  be  reasonable.  CommonweaUh  T. 
Miller,  170. 
Mm.  8t.  Rep.,  Vol.  XXin.-60 
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6.  EviDENCB  MTTST  PoLLOW  Allboations.  — When  a  person  is  pnt  on  trial, 

he  is  entitled  to  a  plain  statement  of  the  offense  with  which  he  is  charged, 
and  the  evidence  must  be  confined  to  that  offense.     Coffee  v.  State,  525. 

7.  Act  for  Preskrvation  of  Game,  Construction  of.  —  Where  one  sec- 

tion of  an  act  for  the  preservation  of  game  prohibits  the  taking  or  kill- 
ing of  game  between  the  first  day  of  December  and  the  first  day  of 
October  of  each  year,  but  is  silent  as  to  October  and  November,  and  a 
subsequent  section  of  the  act  makes  it  unlawful  for  any  person  to  sell 
or  expose  for  sale  aay  game  killed  within  the  limits  of  the  state,  a  per- 
son may  lawfully  kill  game  for  his  own  use,  but  not  for  sale,  during 
the  months  of  October  and  November.    American  Ex.  Co.  v.  People,  641. 

&  No  Absolutk  Ownership  in  Dead  Game,  unless  Given  by  Legisla- 
ture. —  The  legislature  has  the  right  to  permit  persons  to  kill  or  take 
game  upon  such  terms  and  conditions  as  its  wisdom  may  dictate;  and 
persons  permitted  to  kill  game  have  only  such  property  interest  in  it, 
when  killed,  as  the  legislature  may  confer  upon  them.  Persons  per- 
mitted by  law  to  kill,  but  not  to  sell,  game  have  only  a  qualified  prop- 
erty in  it  after  it  is  killed.  They  may  use  it  themselves,  but  cannot 
lawfully  sell  it  to  others.     American  Ex.  Co.  v.  Peopl^,  641. 

9.  Ownership  of  Game  is  in  People  of  State.  —  The  ownership  of  game 
is  in  the  people  of  the  state,  and  the  legislature  may  withhold  from  or 
grant  to  individuals  the  right  to  hunt  and  kill  game,  or  qualify  and 
restrict  such  right,  as  in  its  opinion  will  best  subserve  the  public  wel- 
fare.    American  Ex.  Co.  v.  People,  641. 

Se«  Accessaries  and  Accomplices;  Assault;  Evidence,  4,  11-14;  Fob» 
okst;  HoMioiDSi  Imprisonment;  Incest;  Lotteries;  Rafb. 

CONVERSION. 
See  Trovkb. 

DAMAGES. 

1.  Loss  OF  Time  and  Wages,  Instruction  as  to,  not  Erroneous  when.  — 
In  an  action  to  recover  damages  for  personal  injuries,  a  charge  to  the 
jury  instructing  them  that  if  they  found  for  the  plaintiff  they  should 
take  into  consideration  his  loss  of  time  and  wages,  is  not  erroneous.  No 
jury  of  ordinary  intelligence  would  understand  such  charge  to  direct 
them  to  find  damages  both  for  plaintiff's  loss  of  time  and  for  the  wages 
he  would  have  earned  during  the  time  he  was  rendered,  by  his  injuries, 
unable  to  labor.     Oul/  etc.  R'y  Co,  v.  Wilson,  345. 

S.  Prospective  Profits  which  might  have  resulted  from  a  catch  of  fish  had 
the  plaintiff 's  nets  not  been  destroyed  by  the  defendant's  negligence 
cannot  be  allowed  as  damages,  because  from  the  character  and  condi- 
tions of  the  business  the  jury  could  have  no  sufiScient  basis  for  ascer- 
taining such  profits,  and  any  assessment  thereof  must  rest  largely  upon 
conjecture.      Wright  v.  Mulvaney,  393. 

8«e  Appeal  and  Error,  4;  Evidence,  5;  Landlord  and  Tenant,  2,  4-6; 
Mortgages,  2,  3;  Negligence,  12,  13;  New  Trial;  Pleading,  4;  Rail- 
road Companies,  2-5,  9,  28;  Set-off,  1;  Trade- marks,  5;  Ybndob 
ass  pubchasbb,  3. 

DEBTOR  AND  CREDITOR. 
L  Btatutb  of  Limitations  —  Effect  of  Application  of  Payment  by  Cred- 
BOB.  —  A  creditor  may  apply  a  payment  to  any  debt  not  already  barred 
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t>y  the  statute  of  Hmitations,  and  thereby  prolong  the  mnning  of  such 
statute  for  six  years  from  the  time  when  the  payment  is  made;  but  if 
the  statute  has  already  fully  run  before  the  payment  is  made,  the  cred- 
itor, while  he  may  apply  it  to  the  barred  debt  without  the  direction  of 
the  debtor,  cannot,  by  so  doing,  remove  the  bar  of  the  statute  as  to  the 
residue  of  the  debt.     Blake  v.  Sawyer,  762, 

"2.  Indorsement —  Application  or  Payments.  —  Where  a  creditor  has  sev- 
eral demands  against  the  same  debtor,  one  of  which  is  secured  by  an 
indorsement,  and  he  has  procured  attachments  to  be  issued  and  levied 
upon  all  the  demands,  he  has  the  right  to  apply  the  proceeds  of  the 
attachment  to  the  satisfaction  of  the  demands  not  secured  by  the  in- 
dorsement, and  then  seek  satisfaction,  if  necessary,  from  the  indorser. 
Morrison  v.  Citizens'  Nat.  Bank,  39. 

Z.  Indorsee.  —  Where  a  Creditor  Holds  Several  Demands  against  the 
principal  debtor,  under  all  of  which  attachments  have  been  issued  and 
levied,  he  has  no  right  to  insist  that  the  creditor  shall  first  apply  the 
proceeds  of  the  attachment  to  the  satisfaction  of  the  demand  secured  by 
the  indorsement.     Morrison  v.  Citizens'  Nat.  Bank,  39. 

4.  Preference  mat  be  Given  by  a  Failing  Debtor  to  any  of  his  creditors, 
either  by  paying  or  securing  a  debt,  and  his  other  creditors  cannot,  on 
that  account,  avoid  the  payment  or  invalidate  the  security.  Huge  v, 
Campbell,  422. 

See  Fraudulent  Conveyance;  Partnership;  Payment,  1, 

DECREES. 
See  Judgment  and  Decreb. 

DEEDS. 

1.  Constrttction  of.  —  A  Grantor  cannot  Destroy  his  Own  Grant,  how- 
ever much  he  may  modify  or  load  it  with  conditions.  Having  once 
granted  an  estate  in  his  deed,  no  subsequent  clause,  even  in  the  same 
deed,  can  operate  to  nullify  it.     Maker  v.  Lazell,  795. 

"2.  Quitclaim,  when  will  Prevail  over  Prior  Unrecorded  Deed. — 
A  quitclaim  deed  duly  recorded  by  a  purchaser  in  good  faith  for 
valuable  consideration,  without  notice,  and  after  an  examination  of  the 
records,  and  the  exercise  of  reasonable  diligence  to  discover  outstand- 
ing interests,  will  prevail  over  a  prior  unrecorded  deed.  Meifill  v. 
Hutchinson,  713. 

3.  Limiting    Effect  of,  to  a  Particular  Claim  of  Title.  —  If  a  con- 

veyance purports  to  convey  a  tract  of  land,  its  efifect  cannot  be  limited 
or  diminished  by  adding  that  it  is  intended  to  convey  the  title  which 
was  conveyed  to  the  grantor  by  the  deed  of  E.  C.  B.,  though  the  latter 
deed  did  not  convey  any  title  whatever.     Maker  v.  Lazell,  795. 

4.  Forged  Deed  —  Effect  of  Record. — A  forged  deed  is  void,  and  con- 

veys no  right,  title,  or  interest,  nor  does  the  recording  of  such  instru- 
ment affect  the  legal  rights  of  the  parties.  Haiglit  v.  Vallel,  465. 
<fi.  Forged  Deed  —  Ejectment  —  Evidence.  — In  ejectment  to  recover  land 
alleged  to  be  held  under  a  forged  deed,  the  jury  have  the  right,  in  de- 
termining the  question  as  to  whether  the  grantor  therein  executed  and 
acknowledged  such  deed,  to  take  into  consideration  the  subsequent  con- 
duct of  such  grantor,  and  whether  he  ever,  after  the  date  of  the  deed, 
set  up  any  claim  to  the  property  or  made  any  claim  of  possession  upoa 
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the  parties  in  ponession,  paid  the  taxes  or  street  assessments  on  th» 
land,  or  did  any  act  asserting  ownership  during  his  lifetime,  and  wab- 
sequent  to  the  date  of  such  deed.     Haight  v.  Vallet,  465. 
See  Appxal  and  Errob,  12;  Evidenck,  1;  Husband  and  Win,  0;  Taxa« 

TION,  4,  6. 

DEEDS  OF  TRUST. 
See  Contracts,  11. 

DEFINITIONS. 
Accident.    Richardt  v.  Travelers  Ina.  Co.,  455;  Hedtey  v.  MuU  Ace.  At$'n^ 

637. 
"Appropriation  to  capital."    Dams  v.  Jackson,  801, 
Baggage.     Oake$  v.  NortJuem  P.  R.  R.  Co.,  126. 
Capital.     Smith's  Estate,  237. 
Collateral  attack.     Morrill  v.  Morrill,  95. 
Common  carrier.     Thompson- Houston  E.  Co.  v.  Simon,  86. 
Contributory  negligence.     Taylor  etc.  R^y  Co.  r.  Taylor,  316. 
Conversion.     McPheters  v.  Page,  772. 
Election.     State  v.  Taylor,  51. 

"Establish  and  regulate  markets."    JachsonviUt  T.  Ledwith,  558. 
"Etc."    Harrison  v.  McCormick,  469. 
Eviction.     Brown  v.  Holyoke  etc  Co.,  844. 
"External,  violent,  and  accidental  means."    Richards  r.  Travelers  Ins.  Co., 

455. 
"Forbear  to  sue."    Moore  v.  McKenney,  753. 
Forgery.     StaU  v.  Wheeler,  119. 

"Free  of  partial  loss."     Mayo  v.  India  M.  Ins.  Co.,  763. 
Gambling  contract.     Oliphant  r.  Markham,  363. 
Income.     Smith's  Estate,  237. 
Lottery.     State  v.  Kansas  M.  Ass'n,  727. 
Market.     Jacksonville  v.  Ledwith,  558. 
"Marriage."    State  v.  Bittick,  8C9;  Kilhum  v.  KiJbum,  447. 
"Marital  rights,  duties,  or  obligations."    Kilbum  v.  Kilburn,  447. 
Money.     Jacobs's  Estate,  230. 

"Occupation."     Union  M.  Ace  Ass'n  y.  Frohard,  664. 
OflScer  de/acio.     State  v.  Taylor,  51. 
Passenger.     G'«(/"  e^c.  5'y  Co.  v.  fTJ&on,  345. 
Patent.     Putnam  Nail  Co.  v.  Dulaney,  228. 
Peddler.     6'ta<«  v.  JSnwrf,  874. 
"Playing  policy."    State  v.  Kansas M.  Ass'n,  727. 
Privileged  communication.     Conroy  v.  Pittsburgh  Times,  188. 
Privileges.     Jacksonville  v.  Ledwith,  558. 
Proximate  cause.     Bunting  v.  Hogsett,  192. 

Keasonable  doubt.     Commonwealth  v.  Miller,  170;   fTocajer  T.  People,  083. 
"Total  loss  only."     il/a.yo  v.  /ndta  3f.  /««.  Co.,  814. 
Trade-mark.     Putnam  Nail  Co.  r.  Dulaney,  228. 
Wager.     Oliphant  v.  Markham,  363. 
Within  ainety  days.     Richards  v.  Travelers  Ins.  Co.,  45Sw 

DENTISTRY. 
Constitutional  Law.  —  Statute  Prohibiting  Ant  Person  rnoK  Pka<v 
TICINO  Dentistry  unless  he  haa  received  a  dental  degree  from  som« 
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-QoTIege  or  a  license  from  »  dental  society,  but  exempting  from  its  pro> 
Tisions  persona  who  have  resided  or  practiced  their  profession  in  the 
town  or  city  of  their  present  residence  during  all  the  time  since  Janu- 
ary 1,  1875,  or  who  reside  out  of  the  state  and  are  called  upon  to  attend 
patients  within  it,  is  unconstitutional  and  void,  because  it  discriminates 
against  persons  engaged  in  the  same  business  or  profession.  Stale  ▼. 
Hinman,  22. 

DEPOSITIONS. 

SI3TATK3  OF  DECEDENTS  —  StIPULATIOX  FOR  DEPOSITIONS  —  WaIVER  OF  UB- 

JECTIONS.  —  A  stipulation  that  depositions  are  to  be  taken  subject  to 
objection  as  to  the  propriety,  relevancy,  and  materiality  of  the  inter- 
rogatories contained  therein  is  not  a  waiver  of  an  objection  thereto  on 
the  ground  that  the  testimony  given  is  of  facts  occurring  prior  to  the 
death  of  the  decedent,  to  whose  estate  it  relates,  where  the  statute  pre- 
cludes witnesses  from  testifying  to  any  fact  occurring  before  the  death 
of  such  decedent.     Fox  v.  Tay,  474. 

DEVISE. 

1.  Power  to  Dispose  of  the  Fee  of  Realty.  —  A  devise  of  land  to  the  tes- 

tator's widow  "  to  be  for  her  sole  use  and  benefit,  so  long  as  she  shall 
live,  with  power  to  dispose  of  the  same  if  necessary  for  her  support 
and  comfort  in  this  life,"  vests  in  her  the  power  to  dispose  of  the  fee  if 
necessary  for  her  support  and  comfort,  though  the  will  further  declares 
that  whatever  remains  after  her  death  shall  go  to  the  heirs  of  the  testa- 
tor.    Laraen  v.  Johnson,  404. 

2.  Charitable  Devise  or  Bequest  will  be  upheld  and  enforced,  though 

made  to  a  voluntary  unincorporated  association.     Lilly  v.  Tobbein,  887. 
See  Husband  and  Wife,  9;  Wills,  2. 

DISQUALIFICATIONS. 
See  Judges. 

DIVIDENDS. 
See  Corporations,  9,  10,  12,  15,  16 . 

DIVORCE. 
See  Marriage  and  Divorcs. 

DOMICILE. 

1.  Jurisdiction. — For  the  Purposes  of  Jurisdiction  and  judicial  adminis- 

tration, a  person  must  have  a  domicile  somewhere,  and  a  domicile  once 
existing  continues  until  another  is  acquired  elsewhere.  Ayer  v.  Weeks, 
37. 

2.  Domicile  is  not  Destroyed  by  Leaving  a  State,  intending  never  to 

return,  until  another  domicile  is  acquired  in  some  other  place.  Ayer  v. 
Weekst  37. 

DOWER. 
Bee  Husband  and  Wife,  2. 

DURESS. 
Duress  Consisting   in  Withholding   Property  Unlawfully  Invali- 
dates Contract.  —  A  contract  made  in  order  to  regain  possession  of 
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property  unlawfully  detained  may  be  avoided  on  tbe  ground  of  dnreai^ 
OUpharU  V.  Markham,  363. 

EASEMENTS. 
See  Pkivatk  Wats. 

EJECTMENT. 

1.  Second  Action  on  After-acquiked  Title. — Two  suits  may  be  main- 

tained against  the  same  person  at  the  same  time  to  recover  the  same^ 
land,  if  the  second  suit  is  brought  on  title  acquired  after  the  commence- 
ment of  the  first.  Hence  the  pendency  of  an  action  by  one  holding  thfr 
equitable  title  is  not  a  bar  to  another  action  by  the  same  plaintiff  against 
the  same  defendant  for  the  same  land,  on  an  after-acquired  legal  title. 
Leonard  v.  Flynn,  500, 

2.  Equitable  Estoppel.  — In  ejectment  by  one  having  perfect  title  to  the 

land,  the  fact  that  defendant,  shortly  after  bis  entry,  placed  valuable 
improvements  on  the  land,  with  the  knowledge  of  and  without  objec- 
tion by  plaintiff,  who  knew  that  he  claimed  the  land  as  his  own,  and. 
who  made  no  claim  of  any  interest  therein,  will  not  constitute  an  equi- 
table estoppel  against  plaintiff.  Leonard  v.  Flynn,  500 
See  Abatement;  Deeds,  5;  Trespass,  2. 

ELECTIONS. 

1.  Imperfect  Ballots  —  Evidence  op  Intent.  —  Ballots  east  at  an  elec- 

tion, for  "Calvert,"  "A.  L.  Calvert,"  and  "J.  C.  Calvert,"  may  be 
shown  to  have  been  intended  to  be  cast  for  "G.  L.  Calvert,"  wheo- 
there  is  but  one  candidate  by  the  name  of  Calvert  to  be  voted  for  at 
such  election.     Calvert  v.  Whitmore,  718. 

2.  Essentials  of.  —  It  is  essential  to  a  valid  election  that  it  be  held  by 

lawful  authority,  substantially  as  prescribed  by  law.  State  ▼.  TayloTf. 
51. 
8.  Election  Conducted  bt  Usurper  in  Office  is  Void.  —  Where  a  regis- 
trar of  voters  appoints  a  clerk  who  fraudulently  gets  possession  of  the 
registration-books,  and,  refusing  to  surrender  them  upon  demand  of  the 
registrar,  appoints  judges  of  election,  opens  polls,  receives,  canvasses, 
and  makes  returns  of  voters,  he  is  a  mere  usurper,  and  sach  election  i» 
void.     StcUe  v.  Taylor,  51. 

See  Landlord  and  Tenant,  6;  Leoacies,  L 

EMINENT  DOMAIN. 
See  Railroad  Companies,  1-8. 

ENTIRETIES. 
See  Husband  and  Wife,  9. 

EQUITY. 

1.  Reformation  of  a  Contract  on  Account  of  a  Mistake  of  Law  wilS 

be  decreed,  if  it  does  not  express  what  the  parties  intended  it  should^ 
owing  to  their  mutual  misapprehension  of  the  legal  effect  of  the  lan«- 
guage  used  therein.     Eastman  v.  Provident  Mut.  R,  Aisa\  29. 

2.  Laches.  —  The   Failure   of  the   Heirs  at  Law  of  a  Decedent  to- 

Claim  their  Interest  in  his  Estate  for  twenty-three  years,  durin^t 
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•which  time  his  property  has  been  used  and  controlled  by  another  u 
his  own,  precludes  them  from  afterwards  asserting  their  claims  thereta 
Allen  v.  Colbum,  20. 

5.  Stalk  Claim,  Question  of  Fact.  —  What  constitutes  a  stale  claim  in 

equity  is  not  determined  by  lapse  of  time  alone,  but  the  question  must 
be  determined  by  the  facts  and  circumstances  of  each  case,  according  to 
right  and  justice.  Neppach  v.  Jones,  145. 
4.  Stale  Claim  —  Statute  op  Limitations.  —  Equity  in  determining 
whether  or  not  a  claim  is  stale  is  not  confined  to  the  period  named  in 
the  statute  of  limitations,  but  may  refuse  relief  in  cases  where  the  de- 
lay is  less  or  greater  than  that  named  in  the  statute.  Neppach  v.  Jones, 
145. 

6.  Stale  Claim.  — An  assignee  of  an  insolvent,  who  without  excuse  delays 

ten  years  after  the  execution  of  the  assignment  in  asserting  claim  to 
property  which  for  five  years  has  been  in  possession  of  one  who  pur- 
chased it  at  execution  sale,  and  who,  during  that  time,  was  openly  assert- 
ing his  title  in  court,  presumably  with  the  knowledge  of  the  assignee,  is 
not  entitled  to  relief  against  such  purchaser  in  equity.  His  claim  ia 
stale,  and  fatal  to  the  merits  of  his  suit  as  assignee.  Neppach  v.  Jonea, 
145. 
See  Assignment,  1;  Bdildinq  Associations,  2;  Execution,  2;  Insubanox, 
46;  Legacies,  2;  Pleading,  6 

ERROR. 
See  Appeal  and  Errob. 

ESTATES. 
See  Corporations,  9,  12,  15,  16;  Dkvisb. 

ESTOPPEL. 

S«e  Boundaries;  Ejectment,  2;  Equity,  2;  Highways,  1-3;  Husband  akd 

Wipe,  2;  Injunction;  Insurance,  28,  35;  Partition,  2. 

EVICTION. 
See  Landlord  and  Tenant,  1,  2. 

EVIDENCE. 

1.  Deed  —  Parol  Evidence  to  Fix  Boundaries.  —  If  the  east  and  west 

boundaries  of  lands  conveyed  by  a  deed  are  therein  declared  to  be  the 
lands  of  the  grantor,  oral  evidence  is  admissible  to  fix  such  boundaries 
by  showing  that  when  the  deed  was  delivered  the  grantor  pointed  out 
four  stakes  to  the  grantee,  and  said  that  the  land  conveyed  was  between 
those  stakes,  and  that  subsequently  the  land  between  those  stakes  was 
inclosed  by  fences  erected  by  the  grantor  and  the  grantee.  Hooten  v. 
Comerford,  861. 

2.  Hearsay  Evidence  op  Pedigree,  when  Admissible.  — The  rule  which 

admits  hearsay  evidence  of  pedigree  is  restricted  to  the  declarations  of 
deceased  persons  who  were  related  by  blood  or  marriage  to  the  person, 
and  were  therefore  in  the  succession  in  question.  The  testimony  of  a  party 
suing  as  heir  of  his  father  after  his  death  is  competent  evidence  of  his 
father's  declarations  touching  the  land  in  litigation,  and  the  latter's  dec- 
laration that  he  was  the  surviving  brother  and  onl3'  heir  of  the  former 
owners  of  the  land  is  admissible  in  evidence.     Fowler  v.  Simpson,  370. 


952  Index. 

3.  Expert  Evidenck  shocld  be  Received  with  Great  Caution,  and  re- 

jected by  the  jurors,  the  same  as  the  testimony  of  any  other  witness,  if 
after  due  consideration  they  deem  it  not  well  founded  in  fact.  They 
may  use  their  own  knowledge  and  judgment  in  matters  of  handwriting, 
and  are  not  legally  compelled  to  follow  the  opinion  of  experts.  Hcught 
V.  Vallet,  465. 

4.  Criminal  Law  —  Preliminary  Examination  —  Neglect  to  Inform  Ac- 

cused OF  HIS  Legal  Rights.  —  It  is  the  duty  of  a  justice  of  the  peace 
presiding  at  the  preliminary  examination  of  a  person  charged  with 
crimo  to  caution  the  latter  that  statements  or  confessions  there  made 
by  him  may  be  used  against  him,  and  to  inform  him  of  his  legal  rights 
in  the  premises.  Unless  he  is  so  cautioned  and  informed,  a  confession 
made  by  him  at  that  time  is  not  admissible  in  evidence  on  his  subse- 
quent trial.     Coffee  v.  Stcite,  525. 

6.    OCXHTPATION  AND  SALARY  OF  PLAINTIFF,  EVIDENCE  OF,  WHEN  AdmISSIBLS. 

—  Where  one  of  the  elements  of  damages  alleged  in  the  plaintiff 's  peti- 
tion is  his  loss  of  his  own  time  while  attending  and  nursing  his  wife, 
his  testimony  as  to  his  occupation,  salary,  and  the  time  lost  by  him  can- 
not be  considered  irrelevant.     Pullman  P.  Car  Co.  v.  Smith,  356. 

6.  Evidence  as  to  Cause  of  Illness,  when  Admissible.  —  In  an  action  by 

a  husband  to  recover  damages  for  the  sickness  of  his  wife,  alleged  to 
have  been  caused  by  her  being  set  off  the  train  by  the  defendant's  ser- 
vants before  it  reached  the  station,  the  following  testimony  given  by 
her  on  the  trial  is  competent  and  admissible:  "I  know  of  nothing  else 
that  could  have  caused  my  illness  except  the  exposure  to  which  I  was 
lubjected  on  the  morning  when  I  got  off  the  train."  Pullman  P,  Car 
Co.  V.  Smitli,  356. 

7.  Secondary  Evidence  of  Contents  of  Writings  is  admitted  on  the  the- 

ory that  the  original  cannot  be  produced  by  the  party  by  whom  the  evi- 
dence is  offered,  within  a  reasonable  time,  by  the  exercise  of  reasonable 
diligence.      Wiseman  v.  North  Pacific  R.  R.  Co.,  135. 

8.  Secondary  Evidence  of  Writing  —  Reasonable  Diligence  to  Pbocurs 

Original,  —  A  party  seeking  to  introduce  secondary  evidence  of  a 
writing  alleged  to  be  lost  or  destroyed  must  show  that  he  has  in  good 
faith  exhausted,  in  a  reasonable  degree,  all  sources  of  information  and 
means  of  discovery  which  the  nature  of  the  case  would  naturally  sug- 
gest, and  which  were  accessible  to  him.  Wiseman  v.  North  Pacific 
R.  R.  Co.,  135. 

9.  Secondary  Evidence  of  Writing  —  Degree  of  Diligence  Required  in 

any  case,  in  an  effort  to  produce  an  original  document  alleged  to  be  lost 
or  destroyed,  in  order  that  secondary  evidence  of  its  contents  may  be 
admissible,  depends  upon  the  character  and  importance  of  the  docu- 
ment, the  purpose  for  which  it  is  expected  to  be  used,  and  the  place 
where  a  paper  of  that  kind  might  naturally  be  supposed  to  be  found. 
If  the  document  is  valuable  and  important,  a  more  diligent  search  is  re- 
quired than  if  it  is  of  little  or  no  value,  and  so  the  purpose  for  which  it  is 
proposed  to  use  it  has  an  important  bearing  in  determining  the  degree 
of  diligence  required.      Wiseman  v.  North  Pacific  R.  R.  Co.,  135. 

10.  Secondary  Evidence  of  Writing  Outside  of  State.  —  Where  the  de- 
fense is  based  upon  an  alleged  contract  in  writing,  the  execution  and 
contents  of  which  are  denied,  proof  that  it  is  in  the  possession  of  a  per- 
son outside  the  state  will  not  admit  secondary  evidence  of  its  contents, 
ia  the  absence  of  proof  that  proper  effort  has  been  made  to  obtain  the 
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original  in  the  pTace  where  it  would  be  most  likely  to  be  found.  Wise' 
man  v.  North  Pacific  R.  R.  Co.,  135. 

11.  Evidence  Competent  as  against  Either  ot  Several  Defendaitts 
may  be  admitted  against  the  defendant  in  respect  to  whom  it  is  compe> 
tent,  and  its  use  and  application  limited  by  proper  instructions.  Con- 
tolidated  etc,  Co.  v.  Keifer,  688, 

12.  Criminal  Law  —  Confession  as  Evidence.  —  A  confession  made  by 
an  accused  at  bis  preliminary  examination  without  being  informed  of 
his  legal  rights,  or  the  aid  of  couusel,  and  in  the  presence  of  those  to 
whom  he  had  confessed  the  day  previous  under  threats  and  fear  of  his 
life,  is  not  admissible  in  evidence  on  his  trial,  in  the  absence  of  proof 
clearly  showing  that  the  second  confession  was  not  made  under  the  in- 
fluences inducing  the  first.     Ooff'ee  v.  State,  525. 

13.  Criminal  Law — Admissibilit?  of  Confessions. — Before  the  eonfes* 
sions  of  one  charged  with  crime  are  admissible  in  evidence  against  him, 
it  must  be  shown  that  such  confessions  were  freely  and  voluntarily 
made,  and  when  admitted,  they  should  be  acted  upon  by  the  court  and 
jury  with  great  caution.     Coffee  v.  State,  525. 

14.  Criminal  Law  —  Confessions  —  Presumption.  —  When  the  confession 
of  an  accused  has,  in  the  first  instance,  been  made  under  illegal  infln* 
ences,  such  iufiuences  will  be  presumed  to  continue  and  color  all  subse- 
qnent  confessions,  unless  the  contrary  is  clearly  shown.  Coffee  v.  State, 
625. 

See  Animals,  1;  Appeal  and  Error,  17;  Carriers,  9;  Corporations,  14. 
Courts,  2;  Criminal  Law,  6;  Deeds,  5;  DsposmoNs;  Elections; 
Highways,  4;  Husband  and  Wife,  6;  Incest,  1,  2;  Insurance,  5,  6, 
19;  Judgment,  6,  16,  18-20,  24,  25;  Libel,  2,  3;  Marriage  and  Di- 
vorce, 7;  Negligence,  12,  13;  Nuisance,  1;  Railroad  Companies, 
4,  5,  12;  Rape;  Witnesses. 

EXCESSIVE  DAMAGES. 
See  New  Trial;  Railroad  Companies,  2S. 

EXECUTION. 

1.  Execution  Sale.  —  A  Judgment  Creditor  Purchasing  at  an  Execu- 

tion Sals  is  Chargeable  with  notice  of  all  irregularities  in  the  pro- 
ceedings.    Smith  V.  Huntoon,  646. 

2.  Execution  Sale  en  Masse,  when  the  property  sold  is  susceptible  of 

division,  and  a  smaller  portion  would,  if  offered,  have  satisfied  the  debt, 
is  irregular,  and  the  sale  will  be  set  aside  in  equity.  Smith  v.  Huntoon, 
646. 

3.  Execution  Sale.  —  Assignees  of  the  Certificate  of  a  Sale  Made  to 

THE  Plaintiff  occupy  the  position  which  he  occupied,  and  are  affected 
by  irregularities  by  which  he  is  affected.  Especially  are  they  charge- 
able with  notice  of  all  matters  which  they  might  have  ascertained  by 
examining  the  proceedings  and  public  records  upon  which  their  title 
rested.     Smith  v.  Huntoon,  646. 

4.  Execution  Sale. — While  Gross  Inadequacy  of  Price  Aloks  is  not 

sufficient  to  avoid  a  sale  under  judicial  process,  it  will,  wh«n  conjoined 
with  irregularity  in  making  the  sale,  or  even  slight  circumstances  indi- 
cating unfairness  or  fraud,  furnish  sufficient  ground  for  equitable  inter- 
position.    Smith  r.  Huntoon,  646. 
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6.  Amendment  of  ak  Officer's  Return  o»  a  Levy  will  bs  Allowed 
A3  AGAINST  A  Grantee  whose  deed  was  made  for  the  purpose  of  delay 
ing  and  defrauding  creditors.     Jackson  ▼.  Esten,  765. 

6.  Amendment  or  an  Officer's  Return  or  a  Levy  after  it  has  been  re- 

corded will  not  be  permitted  if  the  rights  of  intervening  bona  fidt  pur* 
chasers  are  thereby  impaired.     Jackson  v.  Esten,  765. 

7.  Amendments  of  the   Record  of  an   Extent  of  Lands  under  Exe- 

cution are  permitted  irrespective  of  the  lapse  of  time,  if  in  conformity 
to  the  facts  and  not  prejudicial  to  the  rights  of  third  persons  acquired 
bona  fide  and  without  notice,  but  are  denied  if  strangers  have  in  good 
faith  for  a  valuable  consideration  become  vested  with  the  title,  because- 
their  equity  is  equal  to  that  of  the  creditor.     Jackson  v.  Esten,  765. 

8.  Amendments  are  Allowed  or  Disallowed  as  may  best  tend  to  the- 

furtherance  of  justice.     Jackson  v.  Esten,  765. 

9.  Execution  Sale — Conveyance  of  Purchaser's  Interest  —  Effect 

OF  Sheriff's  Deed  to  Grantee.  — The  sale  of  a  purchaser's  interest 
in  land  acquired  by  him  under  execution  sale,  before  the  expiration  of 
the  time  for  redemption,  operates  as  an  assignment  of  the  sheriff's  cer- 
tificate of  sale,  and  the  subsequent  execution  of  the  sheriff's  deed  to  th& 
execution  purchaser's  grantee  vests  in  him  a  perfect  title.  Leonard  v, 
Flynn,  500. 

10.  Variance  between  a  Judgment  and  an  Execution  does  not  render 
the  latter  void,  if  it  is  shown  to  be  intended,  issued,  and  enforced  as  an 
execution  upon  the  former.     Anderson  v.  Oray,  696. 

11.  Grounds  for  Quashing.  — When  the  execution  under  which  a  sale  i» 
made  is  defective  in  failing  to  follow  the  judgment  in  every  essential 
particular  except  the  names  of  the  parties,  and  the  fact  appears,  unex- 
plained, that  the  amount  realized  at  such  sale  was  only  about  one  half 
of  what  the  property  brought  at  execution  sale  a  few  months  previously  p 
the  execution  will  be  quashed,  and  the  sale  set  aside.  It  is  beyond  the 
discretion  of  the  trial  court  in  such  case  to  amend  the  execution  and 
confirm  the  sale.     Flinl  v.  Pliipps,  124. 

See  Equity,  5;  Judgment,  2,  3;  Limitation,  2. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Statxtte  of  Limitations  as  Defense  —  Trusts.  —  Where  a  person  dur- 

ing his  lifetime,  as  executor,  stands  in  the  relation  of  trustee  to  a  fund, 
and  cannot  plead  the  statute  of  limitations  in  respect  thereto,  his  repre- 
sentatives, after  his  death,  stand  in  no  better  position,  and  cannot  plead 
the  statute.     Fox  v.  Tay,  474. 

2.  Trust  —  Statute  of  Limitations.  —  Where  an  executor  receives  funds 

belonging  to  the  estate,  and  gives  his  co-executors  a  note  secured  by 
mortgage  for  the  amount,  he  is  a  trustee  of  the  fund,  and  the  statute  of 
limitations  does  not  run  in  his  favor  until  he  expressly  repudiates  the 
trust;  nor  does  the  fact  that  he  was  appointed  in  a  foreign  jurisdiction 
affect  his  relation  as  trustee  to  such  fund  received  within  the  jurisdic- 
tion where  the  trust  is  sought  to  be  enforced.  Fox  v.  Tay,  474. 
8.  Action  to  Foreclose  Mortgage  by  Foreign  Executor.  —  Where  a 
foreign  executor,  as  trustee,  has  taken  a  note  and  mortgage  from  his) 
co-executor  for  a  fund  received  by  the  latter  as  belonging  to  the  estate, 
he  may  maintain  an  action  to  recover  the  fund,  and  to  foreclose  the 
mortgage  as  mortgagee,  without  taking  out  letters  testamentary  in  th& 
jurisdiction  where  the  mortgaged  property  is  situated.     Fox  v.  Tay,  474. 
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4.  AccouNTiNa  BT  Foreign  Executor.  —  Where  the  assets  of  an  estate 
sitnated  within  the  jurisdiction  come  into  the  hands  of  a  foreign  execa* 
tor  while  residing  within  that  jurisdiction,  by  voluntary  payment  or 
administration,  he  is  bound  to  account  for  them  in  the  domiciliary  ju-^ 
risdiction.    Fox  v.  Tay^  474. 

EXEMPTIONS. 
See  State,  2. 

EXPERT  EVIDENCK 
See  EviUENCB,  3. 

FEES  AND  SALARIES. 
See  Corporations,  6. 

FIRE  INSURANCE. 
See  Insurance,  1-36 

FISHERIES. 

1.  Each  Nation  has  the  Right  to  Control  Fisheries  on  the  open  8e» 

within  a  marine  league  from  the  coast,  and  within  bays  wholly  within 
its  territory  the  headlands  of  which  are  not  more  than  two  marine 
leagues  apart.      Commonwealth  v.  Manchester,  820. 

2.  Jurisdiction  of  States  over  Fisheries  in  Seas  and  Bats  Adjacent 

TO  their  Coasts  or  within  their  Territory  extends  to  the  same 
distance  as  the  jurisdiction  of  the  nation  over  such  seas  and  bays. 
Hence  each  state  may  regulate  the  fisheries  within  such  limits,  subject 
only  to  such  powers  as  Congress  may  exercise  in  the  regulation  of  com> 
merce,  foreign  or  domestic.     Commonwealth  v.  Manchester,  820. 

8.  Jurisdiction.  —  The  Regulation  of  Fisheries  within  the  Territo- 
BiAfi  Limits  of  a  State  is  not  a  regulation  of  commerce,  and  the  con- 
trol of  such  fisheries  is  not  included  in  the  grant  to  Congress  of  the 
power  to  regulate  commerce.     Commonivealth  v.  Manchester,  820. 

4.  Tide- waters  and  Fisheries.  —  Each  state  owns  the  beds  of  all  tide- 
waters within  its  jurisdiction,  unless  they  have  been  granted  away.  In- 
like  manner  the  states  own  the  tide- waters  themselves  and  the  fish  in 
them,  so  far  as  they  are  capable  of  ownership  while  running.  Each  state- 
has  the  right  to  appropriate  the  tide-waters  and  their  beds  to  be  used 
by  its  people  as  a  common  for  taking  and  cultivating  fish,  so  far  as  it 
may  be  done  without  obstructing  navigation.  Commonwealth  v.  Man- 
chester, 820. 

6.  Jurisdiction  of  Admiralty  and  of  State  Courts. — The  grant  of 
judicial  power  to  the  United  States,  in  cases  of  admiralty  and  marine 
jurisdiction,  does  not  affect  the  jurisdiction  nor  the  legislative  power 
of  the  states  over  so  much  of  their  territory  as  lies  within  the  limits  of 
the  state,  though  it  may  be  a  part  of  a  sea  or  bay.  Therefore,  the  legis- 
lature may  provide  regulations  respecting  fisheries  within  the  state,  and 
authorize  its  courts  to  try  and  punish  persons  who  violate  such  regula- 
tions, provided  such  fisheries  are  within  a  marine  league  of  the  coast, 
or  are  within  a  bay  the  mouth  of  which  is  not  more  than  two  leagues- 
in  width.     Commonwealth  v.  Manchester,  820. 

8.  Jurisdiction — International  Law — Fisheries.  —  As  between  na« 
tions,  the  minimum  limit  of  the  territorial  jurisdiction  of  each  over  tide> 
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waters  la  %  marine  league  from  its  coast,  and  all  bays  wholly  within  its 
territory  not  exceeding  two  marine  leagues  in  width  at  the  mouth  are 
within  this  limit,  and  each  nation  has  a  right  to  control  fisheries  within 
this  limit,  whether  the  fish  be  migratory,  free-swimming  fish,  or  free- 
moving,  like  lobsters,  or  fish  attached  to  or  embedded  in  the  soil  Com- 
monweallh  v.  MancJiesier,  820. 
7.  Fishery  and  Navigation.  —  All  Persons  havb  a  Right  to  Fish  in 
Public  Waters,  but  such  right  is  subordinate  to  the  right  of  others  to 
navigate  the  same  waters.      Wright  v.  Mulvaney,  393. 

S.    As    BETWEEN    NAVIGATORS    AND   FISHERMEN   IN    POBLIO   WATERS,  when 

their  rights  necessarily  conflict,  the  latter  must  yield  to  the  former,  but 
the  navigator  may  not,  by  his  own  negligence,  unnecessarily  force  the  two 
rights  into  conflict,  and  then  claim  the  benefit  of  the  paramount  right. 
Thus  he  may  run  his  vessel  over  a  net  in  the  night-time  when  he  cannot 
see  it,  or  in  the  daytime  if  he  cannot  avoid  it  without  interfering  with 
the  reasonable  prosecution  of  his  voyage,  or  is  driven  upon  it  by  stress 
of  weather;  but  if  he  runs  over  the  net  in  daylight,  in  a  calm  sea,  when, 
if  he  looks,  he  cannot  fail  to  see  it,  and  seeing,  might  easily,  and  with* 
oat  prejudice  to  his  voyage,  avoid  it,  he  is  answerable.  Wright  v.  Mui- 
vaney,  393. 

See  Nbglioence,  14-16. 

FIXTURES. 

1.  Fixtures  Becomb  Part  oy  the  Realty  so  as  to    Pass  to  a  Bona 

FiDB  Pdrchaser  thereof  who  has  no  notice  of  the  interest  of  a  third 
person  therein.     TibbetU  v.  Home,  31. 

2.  Record  of  a  Mortgage  of  Chattels  which  are  subsequently  annexed 

to  the  realty  does  not,  after  such  annexation,  give  it  any  notice  to  a 
purchaser  or  mortgagee  of  snch  realty  of  the  rights  of  the  holder  of  the 
chattel  mortgage.     Tibbetts  v.  Home,  31. 

3.  Mobtgaoeb  of  Chattels,  Who  Authorized  Them  to  be  Annbxed  to 

the  Realty,  cannot  enforce  his  mortgage  against  a  subsequent  bonajide 
mortgagee  of  such  realty  having  no  notice  of  the  first  mortgage. 
Tibbetts  v.  Home,  31. 
-4.  Agbebhent  that  Fixtures  shall  Retain  thb  CHABAcrrsR  of  Pbb> 
SONAL  Property  cannot  be  enforced  against  a  bona  fide  purchaser  or 
encumbrancer  of  the  realty  having  no  notice  of  such  agreement.  Tib- 
betta  T.  Home,  31. 

See  Mortgages,  I. 

FORBEARANCE  TO  SUB. 
See  Bills  and  Notbs,  2;  Contracts,  9. 

FORGERY. 

t.  FoRGBRT  OF  NoTE.  —  One  who  signs  a  promissory  note  nnder  a  false, 
fictitious,  or  assumed  name,  with  intent  to  defraud  another,  ia  guilty  of 
forgery.     State  v.  Wheeler,  119. 

Si  Ihtent.  —  The  essential  element  of  forgery  consists  in  the  intent,  when 
making  the  signature  or  procuring  it  to  be  made,  even  though  the  name 
affixed  is  that  actually  borne  by  the  person  affixing  it,  to  pass  it  frandu* 
lently  as  the  signature  of  another  than  the  one  who  actually  makes  it. 
StaUv.  Wheeler.  119. 

See  Appeal  and  Error,  11;  Deeds,  4,  6i. 
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FRAUD. 

See  AamsoT,  1-3;  Corporations,  6,  7;  Insurancb,  29;  JuDOMBirr,  10,  12;. 

Partnership,  1,  2. 

FRAUDULENT  CONVEYANCES. 

FEAUDTJLBNT    CoNVBTANCB    BKTwrfEN     HuSBAND    AN1>   WlFB  —  RiGHTS    OF" 

SiTBSEQUBNT  CREDITORS.  —  A  Voluntary  conveyance  by  an  insolvent 
husband  to  his  wife,  with  intent  to  place  his  real  estate  beyond  the 
reach  of  creditors,  is  fraudulent  and  void  as  to  his  subsequent  creditor 
without  notice  of  the  conveyance,  and  the  record  of  it  is  not  construct-^ 
ire  notice  to  him.     Mai-shall  v.  Boll,  198. 

See  Corporations,  3;  Execution,  5;  Trusts,  3,  4. 

FUTURES. 
See  Brokers,  1,  2;  Contracts,  1-fi. 

GAME  LAWS. 
See  Carrixrs,  19,  20;  Criminal  Law,  7-9;  Statutes,  2. 

GIFTS. 
See  Husband  and  Wife,  6. 

GUARDIAN  AND  WARD. 

1.  Guardian  Depositing  Moneys  in  his  Own  Name  and  to  his  Owip 
Credit,  without  any  ear-marks  or  indicia  to  distinguish  it  as  the  money 
of  his  ward  or  as  trust  funds,  must  suffer  any  subsequent  loss  from  the 
failure  of  the  bank.  The  rule  is  the  same  when,  in  payment  of  a  debt 
due  his  ward,  a  guardian  received  a  certificate  of  deposit  payable  to  hi» 
own  order.     Booth  v.  Wilkinson,  443. 

Si  Invants  —  Guardian  ad  Litem. — After  infant  defendants  have  been^ 
■erved  with  process,  the  suit  cannot  be  further  prosecuted  against  tbenu 
until  a  guardian  ad  litem  is  appointed.     Lehew  y.  BrummeU,  896. 
See  Infants,  1,  2. 

GUARANTY. 
See  Bills  and  Notes,  1,  2. 

GRANTS. 
See  Deeds;  Private  Watb. 

HABEAS  CORPUS. 
See  Bail. 

HAWKERS. 
See  Peddles. 

HIGHWAYS. 
1.  iKJUHonow  TO  Restrain  Collection  o»  Tax — Improvement  of- 
CouNTT  Road  —  EIstoppel. —  A  land-owner  who  institutes  proceeding» 
which  lead  to  the  improvement  of  a  county  road  contiguous  to  his  land, 
and  who  is  a  willing  and  active  consenting  party  to  the  whole  proceed- 
ings, is  not  entitled  to  an  injunction  to  stay  the   collection  of  a  tax 
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against  h!a  property  to  assist  in  paying  for  snch  improTement;  and  he  ia 
also  estopped  from  questioning  the  legality  of  such  tax,  whether  it  is 
legally  valid  or  not.  Stewart  v.  Board  of  Commissioners,  746. 
1.  Injunction  to  Rksteain  Collection  of  Illegal  Tax  — Estoppel  — 
Improvement  of  County  Road.  —  A  land-owner  who  signs,  circulates, 
and  presents  a  petition  asking  for  Ihe  improvement  of  a  county  road 
contiguous  to  his  land,  who  lives  in  the  vicinity  and  is  present  at  times 
aa  the  work  progresses,  and  who  knows  that  the  petition  is  not  legally 
sufficient  to  authorize  such  work,  is  estopped  from  asserting  its  illegality 
as  a  ground  of  obtaining  an  injunction  to  stay  the  collection  of  a  tax 
levied  on  his  land  to  assist  in  paying  for  such  improvement.  Stewart 
V.  Board  of  Commissioners,  746. 

3.  Estoppel  —  Improvement  ok  County  Road.  —  A  land-owner  who  ac- 

tively aids  in  procuring  improvements  to  a  county  road  contiguous  to  his 
land,  and  accepts  the  benefit  after  the  improvement  is  made,  is  estopped 
to  question  the  validity  of  the  proceedings  under  which  the  improve- 
ment  was  made.     Stewart  v.  Board  of  Commissioners,  746. 

4.  Neoligence  —  Evidence  of  Injuries  to  Other  Persons.  —  In  an  action 

for  injuries  resulting  from  an  alleged  defect  in  a  highway,  where  the 
question  at  issue  is  whether  the  defect  rendered  the  highway  unsafe  for 
travelers,  evidence  that  other  persons  received  injiiries  from  the  same 
defect  is  not  admissible.     Bremner  v.  Inhabitants  qf  NevxastlCt  782. 
See  Animals,  3. 

HOMICIDE. 
Ihstructions  to  a  Jury  that  They  must  be  Satisfied  from  the  Evi- 
dence that  the  killing  was  done  under  an  honest  belief  on  the  part  of 
the  defendant  that  it  was  necessary  to  save  himself  from  death  or  great 
bodily  harm  is  erroneous,  if  the  accused  is  on  trial  for  murder  and 
claims  that  the  killing  was  in  self-defense.  It  is  sufficient  that  the  jury 
believe,  from  evidence,  the  essential  facts  of  his  defense,  and  they  may 
go  believe  though  such  facts  are  not  shown  to  their  satisfaction.  Wa- 
easer  v.  People,  683. 

HUSBAND  AND  WIFK 

1.  Pukchasb  by  Husband,  —  Resulting  Trust  in  Favor  of  Wife  is 

created  where  a  husband  agrees  to  treat  the  wife's  money  as  her  sepa- 
rate estate,  and  invests  it  in  land  for  her  benefit,  taking  the  title  in  his 
own  name.     Beam  v.  Bridgers,  59. 

2.  Wife  Joining  Husband  in  Warranty  Deed  of  his  Land  not  Estopped 

FROM  Asserting  After- acquired  Title.  —  A  married  woman  who 
unites  with  her  husband  in  a  warranty  deed  of  his  land,  merely  for  the 
purpose  of  enabling  him  to  pass  the  title  free  from  her  inchoate  right  of 
dower,  is  not  estopped  from  asserting  in  her  own  favor  an  after-ac- 
quired title  to  such  land.  Sanford  v.  Kane,  602. 
8.  Trust  in  Favor  of  Married  Woman  —  Conveyance  by  Husband 
Alone  —  Adverse  Possession. — Where  land  is  conveyed  to  a  trustee 
for  the  sole  and  separate  use  of  a  married  woman,  and  the  husband  sub- 
sequently conveys  the  same  by  deed  executed  by  him  and  his  wife,  In 
which  her  name  only  appears  in  the  attestation  clause,  and  in  which  no 
reference  is  made  to  the  trustee  nor  the  trust  estate,  the  deed  is  that 
of  the  husband  alone,  and  does  not  convey  the  title  which  is  vested  in 
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tiie  trustee,  subject  to  be  lost  to  him  and  to  vest  in  tbe  purchaser  by 
rirtne  of  the  adverse  possession  of  the  latter.     King  v.  Rheto,  76. 

4.  Teust  in  Favor  of  Married  Woman  —  Conveyance  by  Husband 
Alone  —  Adverse  Possession  against  Trustee.  —  Where  land  ia 
conveyed  to  a  trustee  for  the  sole  and  separate  use  of  a  married  woman 
for  life,  and  at  her  death  to  be  divided  between  the  surviving  children 
of  her  marriage,  the  title  vests  in  the  trustee;  and  though  a  conveyance 
by  the  husband  alone  will  not  convey  the  title,  still,  it  may  vest  in  the 
purchaser  by  means  of  adverse  possession  against  the  trustee;  and  when 
his  title  is  thus  barred,  the  cestuis  que  ti~ust  for  life,  as  well  as  in  re- 
mainder, are  also  barred.     Ki7ig  v.  Bkew,  76. 

6.  Separate  Property  of  Wife,  Land  Purchased  on  Credit  is,  when. 
—  Land  purchased  for  a  wife  and  conveyed  to  her,  she  paying  with  her 
own  money  part  of  the  consideration  down,  and  giving  notes  signed  by 
her  husband  and  herself  for  the  remainder,  which  notes  are  subsequently 
paid  by  money  borrowed  by  her,  the  money  thus  borrowed  being  after- 
wards paid  out  of  her  separate  funds,  is  her  separate  property.  And  in 
an  action  brought  by  the  creditors  of  the  husband  to  recover  such  land, 
a  charge  to  the  jury  which  admits  of  the  construction  that  unless  the 
notes  given  to  the  grantor  for  the  purchase-money  were  directly  paid  by 
her  with  her  separate  money,  she  could  not  claim  the  benefit  of  the 
payment,  although  her  separate  funds  paid  the  loan  with  which  the  debt 
to  the  grantor  was  discharged,  is  erroneous,  Schuster  v.  Bauman  J. 
Co.,  327. 

6.  Gift  of  Rents  by  Wife  to  Husband  —  Presumption  —  Evidence.  — 

A  wife  who,  for  a  period  of  years,  permits  her  husband,  with  her 
knowledge,  and  without  objection,  to  receive  and  use  aa  his  own  the 
rents  of  her  separate  property,  cannot,  at  his  death,  recover  them  from 
his  estate,  without  proof  of  an  understanding  that  he  was  to  account  for 
them,  sufficient  to  overcome  the  presumption  that  they  constituted  a 
gift  to  the  husband  and  were  used  by  hiiu  in  maintaining  the  family. 
Estate  of  Hauer,  245. 

7.  During  Cohabitation,  a  Wife  has  ordinarily  a  prima  facie  agency  to 

purchase  on  her  husband's  credit  such  supplies  as  are  necessary  for 
herself  and  the  family,  and  suitable  to  their  situation  and  condition  in 
life.     Baker  v.  Carter,  764. 

8.  Husband    is   Liable   fob  Goods  Furnished  and  Delivered  to  his 

Wife  and  consumed  in  his  family,  though  they  are  charged  to  her 
when  ordered.     Baker  v.  Carter,  764. 

9.  Effect  of  Devise  or  Deed  to.  — Where  land  is  devised  or  conveyed  to 

husband  and  wife,  they  take  by  entirety,  and  upon  the  death  of  one, 
the  whole  vests  in  the  other  by  right  of  survivorship.  Harrison  v.  Ray, 
67. 

See  Fraudulent  Conveyance8;  Marbiage  and  Divorcs. 

IMPRISONMENT. 
Imprisonment  in  the  Penitentiary  is  Authorized  by  a  statute  de- 
claring that  certain  acts  shall  be  deemed  felonies,  and  punished  by  im- 
prisonment for  a  term  not  less  than  five  nor  more  than  twenty-five 
years,  while  a  general  statute  declares  that  a  felony  is  an  offense  pun- 
ishable by  death  or  confinement  in  the  penitentiary.  Hronek  v.  People, 
652. 
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INCEST, 

1.  EvTDKirct.  —  On  the  trial  of  a  charge  of  incest,  evidenee  aa  to  Tio1eno» 

Qsed  in  the  commission  of  the  crime  charged  ia  inadmissible.  State  r. 
JarvUj  141. 

2.  EviDBNOB.  —  One  charged  with  incest  cannot  be  convicted  on  the  nnoor> 

roborated  evidence  of  the  prosecutrix  alone.     State  v.  Jarvis,  141. 
8w  Indictment  charging  incest  must  allege  that  the  act  charged  waa  th» 
joint  act  of  both  partiea.     State  v.  Jarvia,  141. 
See  Rapk. 

INDICTMENT. 
See  Incest,  3. 

INFANTS. 

1.  JxTDOUKsr  AOAiirsT  Air  Intant  Defendant  cannot  Propbrlt  bs  "RmH' 

DB&ED  IN  A  Civil  Action,  unless  Hb  has  a  Gdabdian  who  may  d»> 
fend  in  his  behalf.     Johnson  v.   Waierhouse,  858. 

2.  Though  an  Infant  Defendant  is  Represented  at  thb  Trial  of  ▲ 

CrviL  AcnoN  by  his  Father  and  Mother,  and  by  counsel  employed 
by  them  on  his  behalf,  this  will  not  render  immaterial  the  error  of  th» 
court  in  permitting  the  case  to  be  tried  when  the  defendant  was  not 
represented  by  a  guardian,  and  a  judgment  against  him  must  therefore- 
be  reversed.     Johnson  v.  Waterhotise,  858. 

8.  Relbasb  bt  Minor  Invalid.  —  A  release  by  a  minor  of  a  canse  of  action 
cannot  be  given  effect  further  than  to  compel  him  to  allow  for  the  con- 
rideration  thereof  in  case  of  a  recovery  by  him.  Boone  v.  Bryantf. 
361. 

4.  Infant  is  Liablb  to  a  person  who  discharges  a  liability  at  the  infant's 
request  for  necessaries  furnished  to  him,  but  the  amount  of  the  liability 
ia  not  to  be  measured  by  the  amount  paid  or  the  contract  price,  but  ia 
limited  to  such  sum  as  appears  to  be  a  reasonable  compensation  for  the 
necessaries.     Kilgore  v.  liich,  780. 

6.  Infants  —  Necbssaries.  —  Expenses  of  an  infant's  board  while  attend- 
ing school  may  be  regarded  as  necessaries.     Kilgore  v.  Bkhy  780. 

Se«  Guardian  and  Ward;  Nbgligencb,  9,  10,  18;  Mastbb  and  Sb&tant^ 
11,  14-18;  Parkmt  and  Child. 

INJUNCTION. 
iHJUNonoN  TO  Stat  CoLLEcnoN  of  Illbgal  Tax — Estoppel— Equita- 
blb  Jurisdiction.  — Although  a  statute  may  give  an  enlarged  or  addi* 
tional  remedy  to  a  tax-payer  to  prevent  the  collection  of  a  tax  illegally 
assessed,  yet  if  it  ia  shown  that  the  principles  of  estoppel  apply  against 
the  tax-payer,  the  jurisdiction  conferred  by  the  statute  is  to  be  exer- 
cised upon  equitable  principles,  and  the  tax-payer,  in  order  to  be  enti- 
tled to  an  injunction,  must  exhibit  a  case  which  will  entitle  him  to  tb* 
equitable  relief  demanded.  Stewart  v.  Board  qf  Commiasioner*,  746. 
See  UiOHWATs.  1,  2;  Tradb-marxs,  6-^ 

mSOLVENCT. 
£«e  Co&Po&ATioNS^  L 
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INSTRUCTIONS. 
See  Appeal  avd  Error,  3-11;  Assault,  1,  2;  Damages,  1;  Homicide; 
Municipal  Corporations;  Neolioence,  6,  7;  Railroad  Cohfanies, 
8,  16;  Tblal^  6-12. 

INSURANCK 

1.  Construction  op  Contractt.  —  A  contract  of  insnrance  is  to  be  inter- 

preted the  same  as  any  other  contract,  and  words  should  be  given  their 
ordinary  signification,  the  object  being  to  ascertain  the  meaning  and  in- 
tent of  the  parties,  to  be  gathered  from  the  whole  instrument  in  the 
light  of  surrounding  circumstances,  in  contemplation  of  which  they  are 
supposed  to  contract.     Henshaw  v.  Missouri  State  etc.  Ins.  Co.,  904. 

2.  Construction  of  Policy.  —  Where  the  language  of  an  insurance  policy 

may  be  understood  in  more  senses  than  one,  it  is  to  be  construed  most 
strongly  against  the  insurer.  If  there  is  no  imperfection  or  ambiguity 
in  the  language,  it  must  be  construed,  like  any  other  contract,  accord- 
ing to  the  intention  of  the  parties.     Rankin  v.  Amazon  Ins,  Co.,  460. 

%.  Construction  op  Policy.  —  An  insurance  policy  which  insures  against 
loss  or  damage  by  fire,  without  qualification,  is  broad  enough  to  include 
all  fires,  however  originating,  and  all  damages  therefrom,  of  whatever 
character.     Henshaw  v.  'Missouri  State  etc.  Ins.  Co. ,  904. 

4.  Construction  op  Contract.  —  Fire  insurance  policy  will  be  most 
strongly  construed  against  the  insurer.  Rensliaw  v.  Missouri  State  etc 
Ina.  Co.,  904. 

6.  Survey  and  Diagram  as  Evidence  op  Representations.  —  Where  a 
policy  of  fire  insurance  provides  that  for  further  particulars,  reference 
is  hereby  made  to  an  application,  survey,  and  diagram,  made  a  part  of 
the  policy,  and  declared  to  be  a  warranty  on  the  part  of  the  insured,  the 
fact  that  such  survey  and  diagram  were  not  furnished  until  after  the 
policy  was  delivered,  while  it  may  have  deprived  them  of  any  force  as 
a  warranty,  does  not  destroy  their  efi"ect  as  evidence  of  a  representation 
of  facts  made  as  an  inducement  for  the  issuance  of  the  policy,  and  as 
such  evidence  they  are  admissible  on  the  issue  as  to  a  rescissioa  of  the 
policy.     Rankin  v.  Amazon  Ins.  Co.,  460. 

6.  Survey  and  Diagram  as  Evidence  of  Representations.  —  In  an 
action  on  a  policy  of  fire  insurance  made  payable  to  the  creditors  of  the 
insured,  and  containing  a  provision  that  a  survey  and  diagram  referred 
to  therein  are  made  a  part  thereof,  such  creditors,  after  furnishing  the 
survey  and  diagram,  cannot  object  to  their  introduction  in  evidence  as 
representations  inducing  the  issuance  of  the  policy,  on  the  ground  that 
they  were  signed  by  a  person  not  authorized  to  act  for  the  owner  of  the 
insured  property.     Rankin  v.  Amazon  Ins.  Co.,  460. 

71  Clause  in  Policy  op  Insurance  Referring  to  Paper  not  Shown  to 
Exist  Nugatory  when.  —  Where  conditions  in  a  policy  of  insurance 
relating  to  misrepresentations  or  concealments  as  to  the  situation  or 
occupancy  of  the  property  insured  therein  are  in  a  clause  which  refers 
to  an  application,  plan,  survey,  or  description,  and  assumes  to  make  such 
paper  a  part  of  the  policy  and  a  warranty  by  the  insured,  but  the  record 
fails  to  disclose  the  existence  of  any  such  paper,  the  clause  which  refers 
to  it,  and  attempts  to  prescribe  its  place  and  effect  as  a  part  of  the  con- 
tract, and  to  determine  the  consequences  of  misstatements  or  omissions 
therein,  must  be  regarded  as  inapplicable  to  the  facts  in  the  case,  and 
therefore  nugatory.  A  Uemania  F.  Ins.  Co.  T.  Peck,  610. 
▲h.  St.  Rkf..  Vou  XXIIL— 61 
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8.  Occupancy  of  Premises.  —  Where  a  building  occnpied  by  a  tenant  !• 

insured  under  a  policy  prohibiting  the  vacating  of  the  premises,  and  th» 
tenant  remotres  two  days  before  the  building  is  burned,  while  the  in- 
sured takes  possession  and  occupancy  one  day  prior  thereto,  and  leaves 
a  person  in  charge  during  such  time  as  is  absolutely  necessary  to  obtain 
and  remove  the  goods  of  the  insured  from  her  home,  seven  miles  away, 
which  would  have  been  completed  on  the  day  subsequent  to  the  fire, 
such  occupancy  by  the  insured  is  part  of  a  continuing  occupancy,  and 
her  absence  from  the  building  only  temporary  and  unavoidable,  not 
amounting  to  an  abandonment  of  occupancy  within  the  meaning  of  the 
policy,     Doud  v.  Citizens'  Ins.  Co.,  263. 

9.  Occupancy  of  Premises.  —  Under  a  policy  of  insurance  on  leased  prem- 

ises, which  contains  a  condition  prohibiting  vacation  of  occupation  with- 
out the  written  consent  of  the  insurer,  a  reasonable  time  must  be 
allowed  to  carry  out  a  change  of  tenants  or  occupancy,  without  imposing 
upon  the  insured  the  penalty  of  cither  an  intended  or  permitted  vacation 
of  the  insured  premises.     Dotid  v.  Citizens'  Ins.  Co.,  263. 

10.  Watchman — Negligence — Compliance  with  Condition. — Where 
loss  is  caused  under  a  fire  insurance  policy  by  the  mere  fault  or  negli- 
gence of  a  watchman  employed  by  the  assured,  and  without  fraud  or 
design  on  the  part  of  the  latter,  it  is  within  the  protection  of  the  policy; 
but  to  entitle  the  assured  to  recover,  it  must  appear  that  he  has  in 
good  faith  employed  a  watchman  to  perform  the  duties  required  by  the 
terms  of  the  policy.     Rankin  v.  Amazon  Ins.  Co.,  460. 

11.  Watchman  —  Non-compliancb  with  Condition. — A  man  employed 
to  watch  in  the  daytime,  and  who  is  permitted  to  sleep  at  night,  is  not 
a  watchman  at  night,  within  the  meaning  of  a  fire  insurance  policy  pro- 
viding that  a  "watchman  shall  be  employed  by  the  insured,  to  be  in 
and  about  the  premises  day  and  night."    Rankin  v.  Amazon  Ins.  Co.,  460. 

12.  Hazardous  Articles.  —  A  policy  of  fire  insurance  prohibiting  the 
storing  of  hazardous  articles  in  the  premises  will  not  prohibit  keeping 
them  for  sale  therein.     Renshato  v.  Missouri  State  ete.  Ins.  Co.,  904. 

13.  Explosion  as  Affecting  Liability  of  Insurer.  —  Under  an  unquali- 
fied policy  of  insurance  against  loss  by  fire,  an  explosion  which  is  the 
result  of  an  antecedent  fire  in  the  premises  will  not  affect  the  liability 
of  the  insurer  for  the  loss,  though  the  principal  damage  resulted  from 
the  explosion,  and  not  from  the  fire.  It  makes  no  difference  whether 
the  explosion  was  caused  by  accidental  fire  being  communicated  to  coal- 
oil  or  gasoline,  or  whether  it  was  caused  by  a  gas-jet  coming  in  contact 
with  inflammable  gas  mixed  with  atmosphere,  which  had  escaped  and 
filled  the  room.     Renshato  v.  Missouri  State  etc.  Ins.  Co.,  904. 

14.  Hazardous  Use  of  Building  —  Gasoline  and  Coal-oii.  not  Hazard- 
ous. —  A  policy  of  insurance  prohibiting  the  premises  from  use  for 
carrying  on  a  business  denominated  hazardous  or  extrahazardous,  or 
for  storing  therein  articles  so  denominated,  is  not  avoided  by  using  such 
premises  as  a  retail  grocery  store,  where  gasoline  and  coal-oil  are  kept 
for  sale  at  retail,  in  the  absence  of  a  schedule  of  what  should  be  denum* 
inated  a  hazardous  business,  or  hazardous  articles  attached  to  or  in- 
cluded in  the  policy,  or  of  proof  that  it  was  not  customary  to  so  keep 
gasoline  and  coal-oil,  or  that  the  insured  knew  that  they  were  prohib- 
ited under  the  terms  of  the  policy;  and  the  burden  is  on  the  insurer 
to  show  these  facts  in  case  of  loss.  Renshaw  v.  Missouri  State  etc  Ins, 
Co.,  904. 
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15.  Unfinished  Building — Presumption. — Where  a  bililding  evidently 
designed  for  carrying  on  a  mercantile  business  in  the  lower  story,  and 
for  use  as  a  residence  above,  is  insured  during  its  construction,  with 
permission  given  to  complete  it,  the  insurer  will  be  presumed  to  have 
known  that  the  building  might  be  occupied  and  used  as  a  retail  grocery 
store  and  residence,  and  that  such  store  would  be  supplied  with  gaso- 
line, coal-oil,  matches,  and  all  articles  of  merchandise  usually  kept  in 
the  business.     Renshaw  v.  Missoun  State  etc.  Ins.  Co. ,  904. 

16.  Condition  in  Insurance  Policy  against  Change  of  Possession  can 
ONLY  Refer  to  Change  during  Term  of  Policy. — A  condition  in 
a  policy  of  insurance  that  it  should  become  void  by  any  change  in  the 
possession  of  the  property  insured  must  be  held  to  refer  to  some  change 
in  the  possession  during  the  term  of  the  policy,  and  not  to  one  made 
before  the  application  for  the  policy.  Allemania  F.  his.  Co.  v.  Peck, 
610. 

€7.  Condition  in  Insurance  Policy  Requiring  Notice  of  Sale  not  Ap- 
plicable to  Sales  to  Partners  or  Joint  Owners.  —  A  condition  in 
a  policy  of  insurance  requiring  notice  to  be  given  to  the  company  of  any 
contract  to  sell  the  property  insured  must  be  held  to  apply  only  to  con- 
tracts of  sale  between  the  insured  and  third  parties,  and  can  have  no 
application  to  contracts  between  the  insured  themselves  for  the  sale  or 
transfer  of  their  respective  interests  as  partners  or  joint  owners,  so  long, 
at  least,  as  the  party  selling  retains  an  insurable  interest  in  the  prop- 
erty insured.     A  llemania  F.  Ins.  Co.  v.  Peck,  610. 

18.  Proof  of  Use  to  Which  Building  is  Put. — In  an  action  to  recover 
for  the  loss  of  an  insured  building,  if  it  does  not  appear  to  what  use  it 
was  put,  but  questions  are  asked  and  rulings  made  upon  the  assumption 
that  it  was  used  as  a  retail  grocery  store,  in  which  gasoline,  coal-oil,  and 
matches  were  kept  for  sale,  it  will  be  taken  as  conceded  that  the  build- 
ing was  used  for  that  purpose  at  the  time  of  the  fire.  Benshaw  v.  Mis- 
souri Slate  etc.  Ins.  Co. ,  904. 

19.  Evidence  to  Justify  Verdict  of  Loss  by  Fire.  —  In  an  action  to  re- 
cover for  the  loss  by  fire  of  an  insured  building,  the  lower  portion  of 
which  was  used  as  a  retail  grocery  store,  in  which  gasoline,  coal-oil,  and 
matches  were  kept  for  sale,  if  it  appears  that  the  timbers  of  the  building 
were  burning  when  they  fell,  directly  after  an  explosion  in  the  building 
on  the  night  of  its  destruction,  though  it  does  not  appear  that  a  fire  was 
burning  in  the  stove,  or  a  gas-light  or  other  light  left  burning  at  that 
time,  while  one  witness  saw  a  bright  light  different  from  a  gas-light  in 
the  stove,  and  another  heard  a  cry  of  fire  just  previously  to  the  explo- 
sion, while  others,  passing  prior  thereto,  saw  no  light,  the  evidence  is 
amply  sufficient  to  justify  a  verdict  that  a  fire  was  in  progress  in  the 
building  previous  to  the  explosion.  Renshaw  v.  Missouri  State  etc.  Ins. 
Co.,  904. 

20.  Power  of  Subagent.  —  Where  a  general  insurance  agent  permits  his 
subagent  to  receive  premiums  from  and  to  fill  up  and  deliver  policies  to 
the  insured,  the  acts  of  the  subagent  are  regarded  as  the  acts  of  the  gen- 
eral agent,  and  persons  dealing  with  such  subagent  have  a  right  to  judga 
of  the  extent  of  his  authority  by  the  nature  of  the  business  intrusted  to 
him.     Orubbs  v.  North  Carolina  Home  Ins.  Co-,  62. 

-01.  Waiver  by  Agent.  — An  insurance  agent  authorized  to  take  risks  and 
issue  policies  has  authority  to  waive  by  parol  a  condition  in  a  policy  is* 
sued  by  him.     Onubbs  r.  North  Carolina  Home  Ins.  Co.,  62. 
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22.  Waiter  o»  Forfeiture  by  Adjuster.  — Where,  after  a  fire,  the  ad- 
juster of  the  insurance  company  joins  the  agents  of  other  companies  itt 
an  e£Fort  to  adjust  the  loss,  requires  the  production  of  the  books  of  tho- 
insured  for  examination,  asks  for  invoices  from  the  time  he  went  into- 
business,  or  for  duplicates  because  of  their  destruction,  and  objects  to 
paying  the  loss  only  on  the  ground  that  he  cannot  agree  with  the  in- 
sured as  to  the  amount,  and  offers  to  pay  his  proportion  of  the  loss  a» 
estimated  by  him,  the  company  is  estopped  from  insisting  upon  a  for- 
feiture by  reason  of  a  breach  of  any  conditions  in  the  policy  in  reference- 
to  taking  additional  insurance.  Orubba  v.  Nortli  Carolina  Hovie  Ina. 
Co.,  62. 

23.  Waiver  oe  Forfeiture.  —  Where,  with  knowledge  of  facts  consti- 
tuting an  alleged  waiver,  the  insurer,  through  his  adjuster,  requires 
the  insured  to  furnish  an  invoice  of  goods  destroyed,  proofs  of  loss,  or 
plans  and  specifications  of  the  building  burned,  or  to  appear  for  exami- 
nation, such  acts  of  the  adjuster  will  constitute  a  waiver  of  forfeiture 
for  failure  to  secure  written  indorsements  of  additional  insurance  a» 
provided  in  the  policy.     Oitibbs  v.  North  Carolina  Home  Ins.  Co.,  62. 

24.  Waiver  op  Forfeiture.  —  Where,  after  breach  of  condition  in  an  in- 
surance policy,  the  insurer,  with  knowledge  of  the  facts  constituting: 
the  breach,  by  his  conduct  leads  the  insured  to  believe  that  he  still 
recognizes  the  validity  of  the  policy,  and  considers  him  protected  by  it, 
and  induces  him,  under  such  impression,  to  incur  expense,  he  will  be 
deemed  to  have  waived  the  forfeiture,  and  estopped  from  setting  it  up- 
as a  defense.     Orvhbs  v.  North  Carolina  Home  Ins.  Co.,  62. 

25.  Waiver  of  Condition  against  Additional  Insurance  by  Agent. 
—  Where  the  insured,  holding  a  policy  conditioned  that  it  would  be 
void  if  any  additional  insurance  were  taken  without  the  written  con- 
sent of  the  company  indorsed  thereon,  notifies  the  company's  subagentt- 
who  issued  the  policy  of  his  intention  to  take  out  additional  insurance, 
and  such  agent  says  that  it  will  l>e  all  right,  this  will  constitute  a  waiver 
of  such  condition  by  the  company.  Gh-ubba  v.  North  Carolina  Home  Ins, 
Co.,  62. 

26.  Waiver  by  Assured  —  Option  to  Pay  Loss  or  Rebuild.  —  Where, 
under  a  policy  of  fire  insurance,  the  insurer  has  the  option  to  rebuild 
or  pay  the  loss  within  thirty  days  after  completion  of  proofs  thereof, 
and  after  receiving  such  proofs  asks  for  and  obtains  additional  and  cor- 
rected proofs,  without  objection  on  the  part  of  the  insured,  the  latter 
thereby  waives  the  right  to  maintain  that  his  original  proofs  were  com- 
plete.    Kelly  V.  Sun  Fire  Office,  254. 

27.  Arbitration,  when  Optional.. —  A  condition  in  an  insurance  policy, 
providing  that  any  difference  of  opinion  between  the  insurer  and  the 
insured  as  to  the  amount  of  loss  may  be  submitted  to  arbitration,  is  not 
a  condition  precedent  to  commencing  suit  on  the  policy,  but  leaves  ar- 

.    bitration  optional  with  the  parties,  and  either  may  decline  to  arbitrate.. 
Continental  Ins.  Co.  v.  Wilson,  720. 

28.  Waiver  of  Arbitration  —  Estoppel. — Where  a  condition  in  an  in- 
surance policy  makes  arbitration  of  loss  a  condition  precedent  to  suit, 
and  the  insured,  after  loss,  demands  arbitration,  which  is  refused  by 
the  insurer,  such  refusal  constitutes  a  waiver  of  arbitration,  and  the 
latter  is  estopped  from  insisting  upon  arbitration  or  from  setting  up  a 
failure  to  arbitrate  as  a  defense  in  an  action  to  recover  the  loss.  Conti^ 
uentcU  Ina.  Co.  r.  Wilson,  720. 
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•49.  Palsb  Representations  —  Rescission.  —  Where  any  of  the  materia! 
representations  in  a  fire  insurance  policy  are  false,  the  insurer's  tender 
of  the  premium  and  notice  that  the  policy  is  canceled,  before  the  com- 
mencement of  suit  thereon,  operate  to  rescind  the  contract  of  insurance. 
Nankin  v.  Amazon  Ins.  Co.,  460. 

'SO.  Subrogation  of  Insurer,  —  Where  property  insured  is  destroyed  by 
and  through  the  negligence  of  a  third  party,  the  insurer,  paying  the  loss, 
is,  to  the  extent  of  his  payment,  subrogated  to  the  rights  and  remedies 
of  the  owner  against  the  wrong-doer.  Home  Mut.  Ins.  Co.  v.  Oregon 
B'y  etc.  Co.,  151. 

31.  Subrogation  of  Insurer  —  Parties  Plaintiff.  —  Where  the  value  of 
property  insured,  and  destroyed  through  the  negligence  of  a  third 
person,  exceeds  the  amount  of  insurance  paid,  the  insurer,  by  making 
Buch  payment,  only  acquires  a  joint  interest  with  the  owner  to  the  ex- 
tent of  the  payment  in  the  cause  of  action  against  the  wrong-doer  to  re- 
cover the  whole  loss,  and  in  bringing  such  action,  both  the  insurer  and 
the  owner  must  be  joined  as  co-plaintiffs.  Home  Mut.  Ins.  Co.  v.  Oregon 
B'y  etc.  Co.,  151. 

32.  Necessity  fob  Magistrate's  Certificate  of  Loss.  —  A  condition  in  a 
policy  of  fire  insurance  requiring  the  assured  to  procure  of  the  nearest 
magistrate,  notary  public,  or  other  officer  a  certificate  that  the  loss  was 
sustained  without  fraud  is  binding  upon  the  insured,  unless  waived  by 
the  insurer.     Kelly  v.  Sun  Fire  Office,  254. 

33.  Notice  of  an  Election  to  Rebuild,  given  to  the  insured  within  proper 
time  after  the  corrected  proofs  were  received,  is  a  defense  to  an  action 
to  recover  the  amount  of  loss,  on  the  ground  that  the  original  proofs 
were  complete,  and  that  the  option  had  'expired  before  notice  to  rebuild 
was  given.     Kelly  v.  Sun  Fire  Office,  254. 

34.  Burden  of  Proof.  — In  an  action  on  a  fire  insurance  policy,  proof  on  the 
part  of  the  insurer  of  the  existence  of  a  condition  of  things  imposing  a 
certain  duty  on  the  assured  casts  upon  the  latter  the  burden  of  proving 
a  compliance  with  such  duty.     Rankin  v.  Amazon  Ins.  Co.,  460. 

35.  Delay  in  Bringing  Suit  on  Policy  of  Insurance,  Company  Estopped 
FROM  Setting  up,  when.  — If  the  delay  of  the  insured  to  bring  suit 
upon  a  policy  of  insurance  within  the  time  limited  in  such  policy  is  the 
result  of  the  company's  having  held  out  hopes  of  an  amicable  adjust- 
ment without  suit,  the  company  will,  when  sued,  be  estopped  from  set- 
ting up  the  limitation  provided  by  the  policy.  And  the  plaintiff  will 
not,  in  or<ler  to  show  a  waiver  by  the  defendant  of  the  limitation  clause 
in  the  policy,  be  bound  to  prove  that  his  delay  in  bringing  suit  was  at 
the  special  instance  and  request  of  the  defendant.  Allemania  Fire  In». 
Co.  V.  Peck,  610, 

36.  Measure  of  Recovery.  — The  measure  of  recovery  for  loss  of  goods  in- 
sured against  fire  is  the  market  or  cash  value  of  the  goods  at  the  time 
and  place  of  the  fire.     Oruhhs  v.  North  Carolina  Home  Ins.  Co.,  62. 

37.  Marine  Insurance.  —  Insurance  against  "Total  Loss  only"  Covers 
Constructive  Total  Loss.     Mayo  v.  India  etc.  Ins.  Co.,  814. 

38.  Marine  Insurance.  —  Insurance  "Free  of  Partial  Loss"  Covers 
Constructive  Total  Loss  exceeding  one  half  the  insured  value,  though 
the  property  insured  arrived  in  port  in  specie  without  considerable 
diminution  in  quantity.     Mayo  v.  India  etc.  Ins.  Co.,  814. 

39.  Marine  Insurance.  —  What  is  Known  as  the  Memorandum  Clausb 
IN  Policies  of  Marine  Insurance,  whereby  the  insurer  is  exempted 
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from  any  partial  loss  of  goods  that  are  esteemed  perishable  in  their  na- 
ture, is  intended  to  apply  only  when  goods  are  perishable,  and  there  i» 
diiSculty  in  proving  whether  the  loss  occurred  from  the  inherent  quality 
of  the  article  or  from  the  peril  insured  against.  Mayo  v.  India  etc.  Ins. 
Co.,  814. 

40.  Insurance  Policy  should  be  Interpreted  as  the  Assured  Under- 
stood It  and  the  company  intended  he  should  understand  it,  if  all' 
parts  of  the  contract,  taken  together,  admit  of  such  construction.  Eddy 
V.  Phxnix  Mut.  Life  Ins.  Co.,  17. 

41.  Stipulations  for  Forfeiture  are  Strictly  Construed.  —  A  notice  to 
the  assured  of  the  amount  claimed  to  be  due  from  him  for  premium* 
must  be  exact;  and  if  it  specifies  a  sum  greater  than  the  insurer  is  en- 
titled to  exact,  the  failure  to  pay  does  not  work  a  forfeiture.  Eddy  v. 
Phoenix  Mut.  Life  Im.  Co.,  17. 

42.  Forfeiture  of  a  Life  Insurance  Policy  for  Non-payment  of  Pre- 
mium when  it  becomes  due  cannot  be  insisted  upon  when  the  assured  is 
entitled  to  share  in  the  profits,  and  therefore  cannot  know  what  amount 
he  is  required  to  pay,  and  no  notice  has  been  given  him  of  what  sum. 
the  insurer  claims  to  be  due  from  him.  Eddy  v.  Phcenix  Mut.  Life  Ins. 
Co.,  17. 

43.  Forfeiture — Non-waiver  of,  by  Agent. — Where  a  policy  of  life 
insurance  provides  that  if  the  premiums  are  not  paid  at  maturity  the 
policy  becomes  void;  that  the  acceptance  of  a  premium  after  maturity 
is  not  a  waiver  of  the  payment  of  future  premiums  at  maturity;  and 
that  only  the  president  and  secretary  together  have  power  to  alter  poli- 
cies or  waive  forfeitures,  —  the  acceptance  of  overdue  premiums  by 
the  company,  and  the  promise  of  its  agent,  after  the  maturity  of  a  sub- 
sequent premium,  to  accept  it  if  paid  before  a  certain  time,  is  not  a 
waiver  by  the  company  of  the  forfeiture  caused  by  the  failure  to  pay 
the  last  premium  at  maturity;  and  in  the  event  of  the  death  of  the  in- 
sured before  the  payment  of  such  overdue  premium,  the  policy  is  void. 
Lantz  v.  Vermont  Life  Ins.  Co.,  202. 

44.  Forfeiture  —  Revival.  —  A  policy  of  life  insurance,  forfeited  for  non- 
payment of  a  premium  at  maturity,  can  only  be  revived,  as  far  aa 
the  insured  is  concerned,  by  the  actual  payment  and  acceptance  of 
such  premium,  or  by  a  contract  based  upon  a  sufficient  consideration. 
LarUz  v.  Vermont  Life  Ins.  Co.,  202. 

45.  Forfeiture  —  Revival  —  Want  of  Consideration.  —  Where  a  policy 
of  life  insurance  is  forfeited  for  failure  to  pay  a  premium  at  maturity, 
the  unauthorized  promise  of  the  agent  of  the  insurer  to  receive  such- 
premium,  if  paid  within  a  certain  time  thereafter,  is  without  considera- 
tion, and  will  not  revive  the  policy.  Lantz  v.  VviTnont  L\fe  Ins.  Co., 
202. 

46.  Equity  —  Mistake  —  Reinstatement  of  Policy. — Where  a  creditor 
holds  a  policy  of  insurance  on  the  life  of  his  debtor  in  a  large  amount, 
and  ten  days  after  his  death,  and  while  the  fact  is  still  unknown  to 
either  the  insurer  or  the  creditor,  surrenders  his  policy  and  accepts  a 
much  smaller  paid-up  policy  in  lieu  thereof,  all  parties  to  the  exchange 
acting  on  the  basis  that  the  insured  is  still  alive,  the  creditor  is  entitled, 
apon  discovering  the  facts,  to  have  the  original  policy  revived  and  re- 
instated in  equity,  on  the  ground  that  the  contract  of  exchange  waa- 
entered  into  under  the  influence  of  a  mutual  mistake  of  fact.  Jiiegel  r» 
American  Life  Ins.  Co.,  225. 
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47.  A  Paid-up  Policy  in  a  Mutual  Life  Insurance  Compant  is  not 
Forfeited  by  the  failure  to  pay  interest  on  premium  notes  given  on 
the  original  policy  in  lieu  of  which  the  paid-up  policy  had  been  issued, 
though  the  latter  declares  * '  that  it  shall  become  null  and  void  in  case 
interest  is  not  paid  annually  in  advance  on  any  notes  which  may  be 
given  for  any  portion  of  the  premium  on  this  policy,  and  that  before 
payment  will  be  made,  any  indebtedness  of  the  company  on  account  of 
this  policy  will  first  be  deducted  therefrom."  Eddy  v.  Pluxnix  Mut.  Life 
1)18.  Co.,  17. 

48.  PoLicy  OF  Accidental  Insurance  Construed  with  Reference  to 
Subject  to  Which  It  is  Applied.  —  A  policy  of  accidental  insurance 
is  issued  and  accepted  for  the  purpose  of  furnishing  indemnity  against 
accidents  and  death  caused  by  accidental  means,  and  the  language  of 
the  policy  must  be  construed  with  reference  to  the  subject  to  which  it 
is  applied.     Healey  v.  Mutual  Ace.  Ass'n,  637. 

49.  Insurance  Policy  Liberally  Construed  in  Favor  of  Insured.  — 
Policies  of  insurance  being  signed  by,  and  the  language  employed  be- 
ing that  of,  the  insurer,  their  provisions  are  usually  construed  most  fa- 
vorably for  the  insured,  in  case  of  doubt  or  uncertainty  in  their  terms. 
A  policy  of  insurance  must  be  liberally  construed  in  favor  of  the  insured, 
80  as  not  to  defeat,  without  a  plain  necessity,  his  claim  to  the  indemnity 
which,  in  making  the  insurance,  it  was  his  object  to  secure.  Beaky  v. 
Muttial  Ace.  Ass'n,  637. 

60.  Accident  Insurance  —  Condition  in  Policy — Construction. — A 
provision  iu  an  accident  insurance  policy  that  the  insurance  shall  not  ex- 
tend to  any  cause  of  death  unless  the  claimant  shall  establish  by  direct 
and  positive  proof  that  such  death  was  caused  by  external  violence  and 
accidental  means,  and  was  not  the  result  of  design  on  the  part  of  any 
person,  merely  states  a  condition  that  the  death  must  not  be  caused  by 
the  act  of  one  whose  design  was  to  cause  death  by  the  act,  and  does  not 
include  a  case  where  a  blow,  not  intended  to  kill,  unfortunately  and 
undesignedly  produces  death.     Richards  v.  Travelers  Ins.  Co.,  455. 

61.  Death  Caused  by  Accidentally  Taking  Poison  to  be  Regarded 
as  Caused  by  External  and  Violent  Means.  —  A  death  caused  by 
accidentally  taking  and  drinking  poison  is  a  death  produced  by  bodily 
injuries  received  through  external,  violent,  and  accidental  means, 
within  the  meaning  of  a  policy  of  insurance  providing  indemnity  in  case 
of  death  resulting  from  such  causes.     Healey  v.  Mutual  Ace.  Ass'n,  637. 

62.  Accident  Insurance  —  Death  by  Accidental  Means  —  Blow  Struck 
BY  TpiRD  Person.  —  Where  the  death  of  the  insured  is  caused  by  a 
fall  or  by  a  blow  struck  by  a  third  person,  the  death  is  caused  by  ac- 
cidental means,  within  the  terms  of  a  policy  insuring  against  injuries  or 
death  caused  through  "external,  violent,  and  accidental  means."  Bick' 
ards  V.  Travelers  Ins.  Co.,  455. 

63.  Accident  Insurance  —  Construction  of  Word  "Accident."  —  The 
word  "accident,"  in  accident  insurances  policies,  must  be  given  its 
popular  meaning,  and  construed  to  include  a  casualty  or  something  out 
of  the  usual  course  of  events,  and  which  happens  suddenly  and  unex- 
pectedly, and  without  any  design  on  the  part  of  the  person  injured. 
Richards  v.  Travelers  Ins.  Co.,  455. 

64.  Policies  Stipulating  that  if  the  Assured  shall  bb  Injured  whilb 
Engaged,  Temporarily  or  Otherwise,  in  Any  Act  or  Occupation 
classed  as  more  hazardous  than  the  one  in  which  he  is  accepted  according 
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to  the  classification  given  by  the  rates  and  by-laws  of  this  association, 
then  the  amount  to  be  paid  shall  be  according  to  the  rate  of  the  occupa* 
tion  in  which  the  member  is  engaged  when  injured,  does  not  limit  the 
amount  to  be  paid,  when  the  assured  is  injured  while  hunting  for  rec- 
reation, if  the  by-laws  classify  hazards  with  respect  to  occupation, 
and  do  not  designate  any  specific  act  as  being  more  hazardous  than 
others.     Union  Mut.  Ace.  Aas'n  v.  Frohard,  664. 

65.  Tnfc  Word  "Occupation,"  when  found  in  the  by-laws  or  policies  of  in- 
surance companies,  must  be  held  to  have  reference  to  the  vocation,  trade, 
or  calling  which  the  assured  is  engaged  in  for  hire  or  for  profit,  and  not  aa 
precluding  him  from  the  performance  of  acts  and  duties  which  are  inci- 
dentally connected  with  the  life  of  men  in  any  or  all  occupations,  or  from 
engaging  in  mere  acts  of  exercise,  diversion,  and  recreation.  Union  Mut. 
Ace.  Ass'n  v.  Frohard,  664. 

K.  Occupation  of  an  Assured  is  not  Changed  from  that  of  a  merchant 
to  that  of  a  hunter  by  the  fact  that  he,  on  a  single  occasion,  engaged  in 
the  act  of  hunting  as  a  recreation,  and  while  so  engaged,  he  accidentally 
Bhot  and  killed  himself.  Therefore,  the  insurer  is  not  exonerated  from 
paying  the  amount  agreed  to  be  paid  on  the  death  of  a  merchant,  though 
the  policy  declares  "  that  any  member  receiving  an  injury  while  engaged, 
temporarily  or  otherwise,  in  another  occupation  more  hazardous  than 
the  one  in  which  he  was  engaged  when  insured,  he  or  his  beneficiary 
shall  be  entitled  to  receive  only  such  indemnity  as  provided  for  in  the 
class  or  occupation  in  which  he  is  engaged  at  the  time  of  the  injury." 
Union  Mut.  Ace.  Aas'n  v.  Frohard,  664. 

87.  Liability  from  Loss  from  Delay  in  Levying  an  Assessment  must 
BE  Borne  by  the  Insurance  Association,  where  it  has  agreed  to  levy 
an  assessment  of  two  dollars  upon  all  the  members  belonging  to  it  at 
the  time  of  the  happening  of  an  accident,  for  the  benefit  of  the  benefi- 
ciary, and  it  refuses,  upon  demand,  so  to  do,  and  thereafter,  and  before 
any  assessment  is  levied,  the  number  of  members  liable  to  contribution 
is  BO  materially  decreased  that  an  assessment  levied  against  them  will 
not  realize  enough  to  satisfy  the  just  claim  of  the  beneficiary.  Union 
Mut.  Ace.  Ass'n  v.  Froliard,  664. 

68.  Assessments  and  Amount  to  be  Paid  Beneficiary.  —  If  the  By- 
laws OF  A  Mutual  Accident  Association  Provide  that  the  secretary 
shall  make  an  assessment  of  two  dollars  upon  all  members  belong- 
ing at  the  time  of  the  happening  of  the  injury  provided  the  amount 
in  the  treasury  is  not  sufficient  to  pay  the  claim,  and  such  amount,  when 
collected,  less  ten  per  cent  for  expenses,  shall  be  paid  to  the  beneficiary, 
and  shall  be  payment  in  full  upon  the  part  of  the  association,  the  bene- 
ficiary is  entitled  to  be  paid  the  full  amount  for  which  he  is  insured,  if 
there  are  sufficient  funds  in  the  treasury,  otherwise  the  sum  of  two  dol- 
lars may  be  assessed  against  each  member,  and  if  the  sum  received 
from  such  investment  is  sufficient  to  pay  the  amount  of  the  insurance 
and  the  expenses  of  collection,  such  amount  must  be  paid  in  full,  bat  if 
the  sum  received  from  the  assessment  is  insufficient  to  pay  the  insur- 
ance in  full,  then  the  expenses  of  collection,  not  to  exceed  ten  per  cent^ 
may  be  deducted  therefrom.     Union  Mut.  Ace.  Ass'ny.  Frohard,  664. 

69.  Accident  Insurance  —  Sufficiency  of  Complaint,  —  A  complaint  on 
an  accident  insurance  policy,  averring  that  on  a  date  named  the  deceased 
■ustained  bodily  injuries  through  external,  violent,  and  accidental  means, 
and  that  such  injuries  alone  caused  the  death  of  the  assured,  states  a 
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eaase  of  action,  and  is  good  as  against  a  general  demnrrer.  Bicharda  y. 
Travelers  Ins.  Co.,  455. 
CO.  Accident  Insurance  —  Sufficibnct  of  Complaint.  —  Where  an  ac- 
cident insurance  policy  provides  that  the  money  shall  be  paid  "within 
ninety  days  "  after  proof  that  the  insured  received  injuries  which  alone 
"  occasioned  his  death  within  ninety  days  from  the  happening  thereof,"  a 
complaint  alleging  that  "more  than  ninety  days  had  elapsed  prior  to 
the  commencement  of  this  suit,  after  sufficient  proof  that  the  insured, 
«t  a  time  within  the  continuance  of  said  policy,  had  sustained  bodily  in- 
juries  eflFected  through  external,  violent,  and  accidental  means,  within 
the  intent  and  meaning  of  said  policy;  that  such  injuries  alone  had  oc- 
■casioned  death  within  ninety  days  from  the  happening  of  such  injuries; 
and  also  containing  an  allegation  that  all  the  conditions  of  the  policy 
had  been  complied  with,  —  sufficiently  avers  notice  and  proofs  of  death, 
states  a  cause  of  action,  and  is  good  as  against  a  general  demurrer. 
Richarda  v.  Traveler  a  Ina.  Co.,  455. 

INTEREST. 

1.  Rate  of  Interest,  Conflict  of  Laws  Relating  to.  —  Where  money  is 

borrowed  in  one  state  upon  real  estate  situated  in  another,  at  a  rate  of 
interest  lawful  by  the  law  of  the  latter  state,  but  usurious  by  the  law  of 
the  former  state,  and  the  note  and  deed  of  trust  are  dated  and  signed 
in  the  state  where  the  real  estate  is  situated  and  the  borrower  resides, 
but  are  delivered  and  the  money  paid  in  the  state  where  the  agreement 
is  made  and  in  which  the  note  is  payable,  the  contract,  neither  party 
thereto  intending  to  evade  or  violate  the  law,  will  be  regarded  as  made 
in  reference  to  the  law  of  the  state  in  which  the  real  estate  is  situated, 
and  to  the  rate  of  interest  allowed  there,  and  must  be  governed  by  th»t 
law  in  the  construction  and  effect  of  the  contract  as  to  its  validity;  and 
the  courts  of  the  latter  state  will  not  restrain  the  enforcement  of  the 
deed  of  trust  on  the  ground  that  the  contract  is  usurious  and  void. 
Dugan  v.  Lewis,  332. 

2.  Citizen  of  One  State  Conteactinq  Debt  with  Citizen  of  Another 

may  Agree  to  Pay  Interest  According  to  Law  of  Either  State; 
and  where  the  parties  to  the  contract  distinctly  provide,  or  where  from 
other  facts  their  intention  can  be  satisfactorily  ascertained,  their  mak- 
ing it  in  one  state  rather  than  in  the  other,  or  making  it  payable  in  one 
state  instead  of  in  the  other,  is  not  of  controlling  influence  over  the 
question.  But  usury  laws  cannot  be  evaded  under  cover  of  naming  a 
state  whose  laws  shall  control  the  contract.  Dugan  v.  Lewis,  332. 
See  Usury. 

INTERNATIONAL  LAW. 
See  Fisheries,  1-6. 

INTERSTATE  COMMERCE. 
See  Commerce. 

JOINT  LIABILITY. 
1.  The  Negliobnor  of  Two   or  More  Persons  Creates  a  Joint  aitd 
Several   Liability   against  Them   for  injuries  resulting  therefrom 
when  they  are  acting  together  to  accomplish  a  common  purpose,  though 
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the  work  was  apportioned  among  them.  Consolidated  etc.  Co.  v.  Ke\fer, 
688. 

2.  Neoliqence,  when  Joint.  —  If  A  is  to  fix  the  location  of  a  refrigerator 
plant  and  to  provide  a  truss  or  support  for  a  tank,  and  B,  when  this  is> 
done,  is  to  erect  a  stand  and  put  the  tank  upon  the  support  so  furnished, 
and  A  is  negligent  in  not  providing  suflBcient  support,  and  B,  knowing 
the  insuflBciency  of  such  support,  directs  one  of  his  employees  to  work 
upon  the  tank,  and  it  falls  by  reason  of  the  insufficiency  of  the  support 
and  injures  such  employee,  A  and  B  are  jointly  and  severally  answer* 
able  to  him  for  the  damage  suffered  by  such  injury.  Consolidated  etc  Co. 
V.  Keifer,  688. 

8.  LiABiLiTr  POR  Concurrent  Negligence.  —  When  a  person  is  injured 
by  the  concurrent  and  contributory  negligence  of  two  persons,  one  of 
them  being  at  the  time  the  common  carrier  of  his  person,  both  tort-fea-^ 
Bors  are  liable  jointly  and  severally  to  him  in  damages.  Bunting  T. 
HogaeU,  192. 

JUDGES. 

1.  Interest  Which  Disqualifies  a  judge  to  sit  in  a  case  ^nder  the  Florid*. 

statute  is  a  property  interest  in  the  action  or  its  result,  in  contradis* 
tinction  to  an  interest  of  feeling,  or  sympathy,  or  bias  that  would  dis- 
qualify a  juror.     Ex  parte  Harris,  548. 

2.  Affinity  Which  Disqualifies  a  judge  to  sit  in  a  case  is  the  tie  arising 

from  marriage  between  the  husband  and  the  blood  relations  of  the  wife, 
and  between  the  wife  and  the  blood  relations  of  the  husband.  There  i» 
no  affinity  between  the  kinsmen  of  the  wife  and  those  of  the  husband, 
and  vice  versa.  Hence  the  husband's  brother  and  the  wife's  sister  have 
no  affinity,  and  the  same  is  true  of  the  husband's  brother  and  the  wife'* 
brother.  Ex  parte  Harris,  648. 
8.  Facts  Which  do  not  Disqualify.  —  The  facts  that  a  judge  has  boarded 
with  his  sister-in-law,  who  has  been  a  frequent  visitor  at  his  home» 
sometimes  staying  there  several  days,  and  that  the  judge  has  been  and 
is  a  great  admirer  and  friend  of  a  brother  of  such  sister-in-law,  and  re- 
gards him  as  scrupulously  honest,  will  not  disqualify  such  judge  iroxa, 
presiding  at  the  trial  of  such  brother  for  a  criminal  offense.  JBb  parte 
Harris,  548. 

See  Bail;  Judgment,  19;  Trial,  6. 

JUDGMENT  AND  DECREE. 

1.  Omission  of  Initial  in  Name  Fatal  to  Lien.  —  The  omission  of  th* 

middle  initial  of  the  name  of  a  judgment  debtor  on  the  index  of  judg- 
ments is  fatal  to  the  lien  of  the  judgment  creditor,  as  against  a  subse- 
quent bona  fide  grantee  of  such  judgment  debtor  for  value  and  without 
notice,  who  has  searched  the  judgment  record  for  the  name  under  which^ 
his  grantor  held  and  transferred  title.     Crouse  v.  Murphy,  232. 

2.  Execution  —  Variance.  —  That  a  judgment  was  entered  or  an  execution 

issued  in  favor  of  James  M.  for  the  use  of  G.  W.  H.,  when  the  only  ac- 
tion was  by  Jane  M.  for  the  use  of  G.  W.  H.,  is  not  fatal  to  proceedings 
under  such  execution  and  judgment.  Anderson  v.  Oray,  696. 
8.  Service  of  Process  by  Publication,  Recital  of  Due  Service  in  Judg- 
ment BY  Default  upon,  when  not  Conclusive.  —  When  the  recital* 
in  a  judgment  by  default,  rendered  upon  service  of  process  by  publica- 
tion, show  conclusively  that  the  process  was  never  lawfully  served,  th» 


Index.  971 

Judgment  !s  a  nullity,  the  court  being  without  jurisdicFfon,  although 
■nch  judgment  recites  due  service.     Fowler  v.  Simpson,  370. 

4.  Conclusiveness  of.  —  A  judgment  of  a  court  having  jurisdiction  is  bind- 
ing on  the  parties,  no  matter  how  erroneous  it  may  be,  until  reversed  or 
annulled.     Morrill  v.  Moirill,  95, 

6.  Former  Decree  how  Far  Conclusive.  —  A  decree  in  an  action  of 
divorce  between  the  same  parties  for  the  same  cause  of  action  bars  the 
re-examination  of  the  same  facts  in  a  subsequent  case;  still,  when 
enough  has  occurred  since  the  rendition  of  the  first  decree  to  entitle  th& 
plaintiff  to  relief,  a  decree  will  be  granted  in  the  subsequent  action. 
Farquar  v.  Farqiiar,  93. 

6.  Justice's  Judgment  —  Nonsuit  —  Res  Judicata  —  Evidence.  —  A  jus- 

tice's judgment  dismissing  an  action  is  not  necessarily  a  nonsuit;  and 
under  a  plea  of  res  judicata  to  such  judgment,  evidence  as  to  whether  or 
not  the  merits  were  inquired  into  upon  rendering  it  is  admissible.  Davie 
V.  Davis,  71. 

7.  Justice's  Judgment  —  Res  Judicata.  —  A  justice's  judgment  on  the 

merits  is  conclusive  on  the  parties,  not  only  as  to  all  matters  pleaded, 
but  as  to  all  which  could  or  should  have  been  pleaded.  Davie  v.  Davis, 
71. 

8.  What  is  Collateral  Attack.  —  A  collateral  attack  on  a  judgment  or 

decree  is  any  proceeding  which  is  not  instituted  for  the  express  purpose 
of  annulling,  correcting,  or  modifying  it.  The  fact  that  the  parties  are 
the  same,  and  that  plaintiff  seeks  to  attack  the  decree  by  allegations  in 
the  reply  to  the  answer,  does  not  change  the  rule,  or  make  the  attack 
any  the  less  a  collateral  one,     Morrill  v.  Morrill,  95. 

9.  When  Binding  in  Collateral  Proceedings. — When  a  party  has  aa 

opportunity  to  present  his  defense  and  neglects  to  do  so,  the  judgment 
or  decree  against  him  is  binding  in  a  collateral  proceeding.  Morrill  v. 
Morrill,  95. 

10.  Judgment  cannot  be  Collaterally  Attacked  for  Fraud.  — A  do- 
mestic judgment  of  a  court  having  jurisdiction  of  the  subject-matter 
and  of  the  parties  cannot  be  questioned  collaterally  for  fraud  aliunde 
the  record,  by  the  parties  or  privies.     Morrill  v.  Morrill,  95. 

11.  Judgment  cannot  be  Collaterally  Attacked  for  Errors. — When 
a  court  has  jurisdiction  of  the  subject-matter  and  of  the  parties,  it* 
judgment  cannot  be  impeached  collaterally  for  errors  of  Law  or  irregu- 
larities in  practice.     Morrill  v.  Morrill,  95. 

12.  Judgments  can  only  be  Attacked  by  Creditors  or  other  strangers 
for  fraud  or  collusion.      Woods  v.  Irwin,  282. 

13.  Collateral  Aitack. — From  the  time  the  court  acquires  jurisdiction 
until  the  entry  of  judgment,  all  steps  taken  by  the  court,  however  irreg- 
ular, can  only  be  remedied  by  direct  proceeding.     Crim  v.  Kessing,  491. 

14.  Collateral  Aitack.  —  An  inconsistency  between  the  findings  and  the 
judgment  rendered  by  a  court  of  record  with  jurisdiction  of  the  case  will 
not  lay  such  judgment  open  to  collateral  attack.     Crim  v.  Kessing,  491. 

16.  Order  Nunc  pro  Tunc  —  Collateral  Atpack. — Where  the  court 
orders  an  entry  nunc  pro  tunc  of  an  order  made  in  an  action  substituting 
plaintiff's  successor  in  interest  as  plaintiff,  which  order  the  clerk  failed 
to  enter  in  the  minutes,  the  action  of  the  court  in  ordering  the  entry 
nunc  pro  tunc  is  conclusive  on  collateral  attack.     Crim  v.  Kessing,  491. 

18.  Reopening  —  Evidence. — A  judgment  cannot  be  opened  except  on 
competent  evidence  as  a  foundation  therefor.      Woods  v.  Irwin,  282. 
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.17.  Judgment  should  wot  bb  Opened  to  let  in  the  defense  of  the  statute 
of  limitations  to  one  who  has  had  his  day  in  court,  and  does  not  allege 
any  equitable  circumstances.      Woods  v.  Ii-win,  282. 

18.  Judgment  as  Evidence. — The  judgment  of  a  domestic  court  of  gen* 
eral  jurisdiction  is  conclusively  presumed  to  be  correct,  and  cannot  be 
impeached  when  ofifered  in  evidence  in  another  action,  unless  the  record 
of  the  judgment  shows  tliat  the  court  did  not  have  jurisdiction  of  the 
subject-matter  or   of  the  person  of  defendant.     Crim  v.  Kessintj,  491. 

•19.    AUTHENTICATIOS    OF,   BY  SUCCESSOR   OF  JUDGE  WHO   EeNDKRED   It.  — A 

judgment  need  not  be  signed  by  the  judge  rendering  it,  and  upon  his 
failure  to  authenticate  it  during  his  term  of  oflBce,  it  may  be  authenti- 
cated by  his  successor  without  impairing  its  eflfect.  Cj'im  v.  Kessing, 
491. 

no.  Minute  Entry  of  Decision  by  Clerk  does  not  Constitute  —  Time  of 
Entry  of  Judgment — Statute  of  Limitations. — The  entry  by  the 
clerk,  on  the  minutes  of  the  court,  at  the  end  of  the  trial,  of  the  amount 
which  plaintiff  is  entitled  to  recover  in  a  foreclosure  suit  does  not  consti- 
tute the  judgment,  when  findings  are  not  waived.  When  such  findings 
are  filed  by  the  court  they  constitute  the  rendition  of,  the  judgment, 
which  the  clerk,  as  a  mere  ministerial  act,  could  thereafter,  at  any 
time,  enter  at  length  in  the  record  of  the  court.  The  statute  of  limita- 
tions does  not  begin  to  run  against  such  judgment  until  it  is  so  re- 
corded.    Crim  V.  Kessing,  491. 

"21.  Statute  of  Limitations  does  not  be^n  to  run  against  a  judgment  until 
its  entry  on  the  record  of  the  court.     Crim  v.  Kessing,  491. 

122.  Judgment  by  Confession  on  Debt  Barred  by  Limitation  —  Effect  on 
Creditors.  —  A  judgment  honestly  confessed  by  an  executor,  on  a  debt 
barred  by  the  statute  of  limitations,  cannot  be  opened  by  the  creditors 
of  the  decedent,  in  the  absence  of  allegation  of  fraud  or  collusion, 
for  the  purpose  of  letting  in  the  defense  of  the  statute,  although  the 
effect  of  the  judgment  is  to  diminish  the  fund  for  their  payment. 
Woods  V.  Irwin,  282. 

23.  Judgment  by  Confession  by  an  Executor  on  a  debt  barred  by  limita* 
tion  is  not  a  fraud  ou  the  creditors  of  the  decedent.  Woods  v.  Irwin, 
282. 

124.  Laws  of  Another  State  —  Judicial  Notice  will  not  be  taken  by  the 
courts  of  one  state  of  the  laws  of  another,  and  therefore,  in  considering 
the  validity  and  effect  of  a  judgment  entered  in  another  state,  they  will 
presume  that  the  laws  of  such  state  are  the  same  as  those  of  the  state 
in  which  such  courts  are  held.     Osbot^n  v.  Blackburn,  400. 

25.  Judgments  of  Other  States.  —  If  the  laws  of  another  state  are  relied 
npon  for  the  purpose  of  showing  what  faith  and  credit  should  be  given 
to  a  judgment  entered  therein,  they  must  be  proved,  like  other  facts. 
Osbom  V.  Blackburn,  400. 

■See  ArPKAL  and  Error,  14,  18;  Execution,  9;  Infants,  1,  2;  Partition, 
2,  3;  Payksnt,  2,  3;  Set-off,  2;  Wills,  4. 

JUDICIAL  NOTICE. 
See  Slander,  5. 

JUDICIAL  SALE. 
1.  Sheriff's  Balb  —  Rights  of  Purchaser.  —  When  a  mortgage  has  been 
satisfied  of  record,  and  a  judgment  for  the  same  debt  is  still  apparently 
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In  force,  a  purchaser  at  a  sherlflTs  sale  may  rely  npon  the  record  as  con-^ 
clnsive  evidence  that  the  parties  have  exercised  their  right  to  maintain. 
the  judgment  as  a  subsisting  encumbrance  on  the  property  sold,  and 
that  such  sale  will  discharge  a  subsequent  mortgage.  Nor  is  such  pur< 
chaser  affected  by  the  pendency,  at  the  time  of  the  sale,  of  a  rule  to  open^ 
the  judgment.  Meigs  v.  Bunting,  273. 
2.  Sheriff's  Salk  —  Purchaser  —  Notice.  —  A  purchaser  at  sheriff's  sal» 
is  not  bound  to  look  into  the  facts  of  payment  of  a  prior  judgment  and 
mortgage  on  the  property  sold,  or  the  intention  of  the  parties  thereto, 
further  than  they  have  been  made  accessible  to  him  oa  the  record. 
Mags  V.  Bunting,  273. 

See  ExECDTioN,  1-4. 

JURISDICTION. 
Conflict  oi  Laws  —  Jurisdiction  of  Courts. — Where  by  the  lawi  of 
the  Indian  Territory  the  remedy  to  recover  for  a  wrong  done  within. 
that  territory  is  confined  to  the  nearest  United  States  court,  the  court 
of  another  state  has  no  jurisdiction  to  entertain  an  action  for  iucIk 
wrong.     Holderman  v.  Pond,  734. 

See  Courts;  Domicile,  1;  Fisheries;  Injunctiok. 

JUSTICES  OP  THE  PEACE. 
See  Evidence,  4;  Judgment,  6,  7. 

JURY  AND  JURORS. 
See  Judges,  1;  Trial,  1,  2. 

LACHES. 
See  Covenants;  Equity,  2;  Trade-marks,  6,  7. 

LANDLORD  AND  TENANT. 

1.  EviCTloK.  —  If  a  room  and  power  are  let  together  in  one  contract,  and" 

the  right  to  have  the  power  furnished  through  a  belt  is  appurtenant  ta 
the  room,  the  throwing  off  of  the  belt  by  the  landlord,  and  keeping  it  off 
with  a  view  to  stopping  the  tenant's  business  and  compelling  him  to  va- 
cate  the  room,  is  an  eviction  entitling  him  to  recover  such  damages  aa- 
he  suffered  thereby.     Brown  v.  Holyoke  Water  Power  Co.,  844. 

2.  Tenant  at  Will  mat  Recover  Damages  of  his  Landlord  resulting 

from  his  unlawful  eviction  by  the  latter,  though  the  tenancy  might  have 
been  terminated  in  a  short  time  by  proper  proceedings  therefor.  Brown 
V,  Holyoke  Water  Power  Co.,  844. 

%.  Attornment  by  Tenant  Invalid  when.  —  A  person  who  is  in  posses- 
sion of  land  cis  tenant  of  another  cannot,  without  surrendering  possession 
or  giving  notice  to  his  landlord,  by  agreeing  to  become  the  tenant  of  a 
stranger  not  deriving  title  from  the  same  source  with  that  of  the  origi* 
nal  landlord,  transfer  to  such  stranger  the  possession.  Nor  does  it 
make  any  difference  that  the  land  had  descended  to  the  heirs  of  the 
original  landlord,  and  that  the  tenant  did  not  know  who  such  heirs  were. 
Fowler  V.  Simpson,  370. 

4.  Abandonment  by  Tenant — Reletting — Measure  of  Damages. — 
The  abandonment  of  leased  premises  by  the  tenant  to  the  landlord  be- 
fore the  end  of  the  term,  taking  possession  by  the  landlord  against  hi*- 


S74  Index. 

wish,  and  the  subsequent  reletting  of  the  property  to  another  tenant,  Is 
not  a  surrender  and  termination  of  the  first  lease.  In  case  of  such  re- 
letting,  the  landlord  is  not  entitled  to  recover  for  rent  after  the  aban- 
donment, but  only  compensation  for  the  injury,  and  his  measure  of 
damages  is  the  difference  between  the  rent  he  was  to  receive  and  the 
rent  actually  received  from  the  subsequent  tenant,  provided  the  relet- 
ting was  done  in  good  faith.  Respini  v.  Porta,  488. 
9.  Abandonment  of  Premises — Damages  Limited  bt  Pleadings. — In 
an  action  by  a  landlord  against  his  tenant  to  recover  damages  for  aban- 
donment of  the  premises  before  the  end  of  his  term,  the  landlord's  re- 
covery is  limited  to  the  amount  claimed  in  his  pleadings,  and  the  court 
cannot  allow  additional  damages  due  up  to  the  time  of  the  breach  of 
the  lease,  but  not  claimed  in  the  complaint.     Respini  ▼.  Porta,  488. 

6.  Abandonment  of  Premises  —  Election  by  Landlord  —  Measure  of 

Damages.  —  A  landlord,  upon  a  wrongful  abandonment  of  the  leased 
premises  by  the  tenant,  may  decline  to  meddle  with  the  property,  and 
at  the  end  of  the  term  sue  for  the  rent;  or,  to  avoid  risk  of  damage  to 
the  property  or  the  insolvency  of  the  tenant,  he  may  relet  the  property, 
and  then  recover,  as  damages  against  such  tenant,  the  diflference  be- 
tween the  rent  he  was  to  receive  and  the  rent  actually  received  from 
the  subsequent  tenant.     Respini  v.  Porta,  488. 

7.  Landlord's  Liability  for  Letter-carrier  Injured  on  his  Premises. — 

If  the  owner  of  a  building  lets  different  parts  of  it  to  tenants,  but  there 
is  an  open  hallway  in  which  is  an  elevator  and  also  letter-boxes  for  the 
accommodation  of  the  tenants,  and  the  hallway  does  not  appear  to  have 
been  leased,  but  is  always  open,  a  letter-carrier  who  enters  the  hallway 
to  put  a  letter  for  one  of  the  tenants  in  a  letter-box  kept  there  for  that 
purpose  may  be  deemed  to  have  entered  the  premises  by  the  invitation 
or  authority  of  the  owner,  and  hence  may  recover  of  hira  if  there  in- 
jured through  his  negligence.  Gordon  v.  Cummings,  846. 
&  Nkglioence  may  be  Imputed  to  the  Owner  of  a  Building  in  the 
Management  of  an  Elevator- well,  when  the  elevator  itself  is  used 
by  the  tenants  in  the  daytime,  but  at  night  is  in  charge  of  a  servant  of 
the  owner,  and  while  so  in  charge  is  left  open  and  unguarded  in  the 
hallway,  where  it  is  quite  dark  and  where  are  letter-boxes  to  receive 
the  mail  of  tenants,  and  a  letter-carrier  in  attempting  to  reach  such 
boxes  to  deposit  mail  therein  falls  down  such  well  and  is  injured.  OoT' 
don  V.  Cummings,  846. 

See  Contracts,  7. 

LEASK 

Conflict  of  Laws. — 1»  A  Lease  is  Void  in  the  Territort  in  Which 
It  was  Made,  and  cannot  support  an  action  there,  it  is  equally  void 
and  incapable  of  supporting  an  action  elsewhere.  Holdennaa  r.  Fond, 
734. 

LEGACIES. 

1.  Effect  of  Widow's  Election  on  Legacies.  —Where  the  testator's 
will  bequeaths  the  income  of  his  estate  to  his  widow  for  life,  with 
particular  and  residuary  legacies  payable  at  her  death,  her  election 
to  take  under  the  intestate  laws,  and  against  the  will,  is  equivalent 
to  her  death,  and  its  effect  is  to  make  all  the  legacies  payable  at  once, 
in  the  order  of  their  priority.     In  such  case,  particular  legacies  will  not 
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be  postponed  nntil  the  widow's  death,  in  order  ^hit  the  income  thereof 
may  be  paid  the  residuary  legatees  during  her  life,  to  swell  the  amount 
to  which  they  are  entitled,  and  compensate  for  diminution  in  their  Iega> 
cies.  Estate  of  Vance,  267. 
S.  Rights  o*'  Dkfinitk  and  Residuart  Legatees.  — Equity  will  interpose, 
if  necessary,  to  preserve  the  intention  of  a  testator  from  destruction; 
but  it  will  never  interfere  in  favor  of  a  residuary  legatee,  as  against  a 
definite  legatee,  unless  upon  a  plain  implication  in  the  will  that  the  re* 
siduary  legatee  was  in  fact  a  preferred  object  of  the  testator's  bounty. 
Ealate  of  Vance,  267. 

See  Corporations,  12,  15,  16. 

LIBEL. 

1.  Privileokd  Comjiunication  in  libel  is  one  made  upon  a  proper  occasion, 

from  a  proper  motive,  in  a  proper  manner,  and  based  upon  reasonable 
or  probable  cause.     Conroy  v.  Pittsburgh  Times,  188. 

2.  Privileged  Communication  —  Proof  of  Malice. — In  cases  of  libel 

where  the  publication  is  defended  as  privileged,  there  is  no  prima  facie 
presumption  of  malice  arising  from  the  publication.  Malice  must  be 
shown  by  other  evidence,  either  intrinsic,  from  the  style  and  tone  of 
the  article,  or  extrinsic,  as  actual  malice,  known  falsity,  want  of  prob- 
able cause,  or  by  any  evidence  tending  to  overcome  the  prima  facie  pre- 
sumption of  protection  under  the  privilege.  Conroy  v.  Pittsburgh  TimeSf 
188. 

3.  Libel  Charging  Indictablb  Offense  —  Pre.sumption  ok  Innocence  — 

Proof  of  Privilege.  —  When  a  publication  charges  an  indictable 
offense,  and  is  libelous  per  se,  the  presumption  of  innocence  of  the  crime 
charged  ia  prima  facie  evidence  of  the  falsity,  want  of  probable  cause, 
and  malice  of  the  publication,  and  sufficient  to  put  the  defendant  to 
proof  of  the  facts  that  the  publication  was  privileged.  Conroy  v.  Pitts- 
burgh Times,  188. 

LICENSE. 
See  Commerce,  2;  Municipal  Corporations,  23-25;  Statutes,  6. 

LIENS. 
See  Mechanic's  Lien;  Partnership,  6. 

LIFE  ESTATE. 
See  Corporations,  9,  12,  15,  18. 

LIFE  INSURANCE. 
See  Insurance,  40-47. 

LIMITATIONS  OF   ACTIONS. 

1.  Statute  of  Limitations  as  Defense  —  Maiters  Deemed  Pleaded  bt 

Reply.  —  Where  the  statute  of  limitations  is  pleaded  as  a  defense,  the 
mattem  upon  which  plaintiff  relies  for  relief  against  such  defense  may 
be  deemed  to  have  been  pleaded  in  his  reply  thereto.     Fox  v.  Tay,  474. 

2.  Execution   Sale  —  Statute  of    Limitations   against   Purchaser.  — 

The  statute  of  limitations  does  not  commence  to  run  against  a  purchaser 
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of  land  at  sheriff's  sale  until  the  sheriff's  deed  has  been  delivered  to  th» 
purchaKer.     Ltonara'  v.  Flynn,  500. 
See  Appeal  ahd  Errob,  11;  Covenants;  Debtor  and  Creditor,  1;  Ex- 

■CUTORS   AND   ADMINISTRATORS,  1,  2;    EQUITY,  4;  JUDGMENT,   7,   20-23;. 

NuiSANCi^  9;  Payment,  1;  Pleading,  10;  Taxatiok,  4,,5;  Trusts,  1. 

LIS  PENDENS. 
See  Ejecjtment,  I. 

LOTTERIES. 

1.  Definition.  —  A  scheme  for  the  distribution'of  prizes  by  chance  ia  a  lot* 

tery.     State  v.  Kansas  Mercantile  Ass'n,  727. 

2.  "Playing   Policy." — A  scheme   popularly   and  generally  known    a» 

"  playing  policy  "  is  a  lottery.  Slate  v.  Kansas  Mercantile  Ass'n,  727. 
8.  Scheme  Which  is.  —  A  scheme  by  which  an  association  sells  certifi-^ 
cates  or  tickets  for  a  certain  small  sum  of  money,  which  entitle  th» 
purchaser  to  a  lead-pencil  and  the  right  to  select  certain  numbers  which 
if  drawn  from  a  revolving  wheel  in  which  other  numbers  are  placed 
entitle  the  purchaser  to  a  sum  of  money  much  larger  than  the  purchas» 
price  of  the  tickets,  is  a  lottery,  and  unlawful.  State  v.  Kansas  Mercan- 
tile  Ass'n,  727. 

MANDAMUS. 

1.  Discretionary  Act. — Where  the  comptroller  of  state  is  invested  with 

the  legal  duty  of  approving  or  rejecting  the  official  bonds  of  county 
officers,  his  approval  or  rejection  involves  the  exercise  of  judgment  and 
discretion,  and  will  not  be  controlled  by  mandamus,  except  for  a  capri- 
cious, arbitrary,  or  oppressive  exercise  thereof.     State  v.  Barnes,  616. 

2.  Mandamus  will  Lie  to  Control  Discretionary  Acts  or  Officers 

only  when  the  exercise  of  discretion  is  assumed  in  regard  to  matters 
not  properly  within  it,  or  when  mistake  is  made  in  law  not  germano 
to  the  discretion,  or  when  it  is  exercised  capriciously,  arbitrarily,  or 
oppressively.     State  v.  Barnes,  616. 

3.  Mandamus  will  not  Lie  to  Control  Discretionary  Acts  op  Officers 

for  wrong  decisions,  on  the  ground  that  wrong  reasons  are  given  there- 
for,  except  when  the  reasons  relate  to  matters  of  law  not  within  their 
discretion.     Stale  ▼.  Barnes,  516. 

See  Building  Associations,  2. 

MARKETS. 
See  Municipal  Corporations,  9-27. 

MARINE  INSURANCE. 
See  Insurance.  37-39. 

MARRIAGE  AND  DIVORCK 

1.  Definition.  —  Marriage  is  the  civil  status  of  one  man  and  one  womaa^ 
capable  of  contracting,  united  by  contract  and  mutual  consent  for  lifa^ 
for  the  discharge,  to  each  other  and  to  the  community,  of  the  dutie» 
legally  incumbent  on  those  whose  association  is  founded  on  the  distino* 
tion  of  sex.     State  v.  Bittick,  869. 

S.  Contract  of  Marriage.  —  The  mutual  agreement  of  the  parties  to  live 
together  in  the  professed  relation  of  husband  and  wife  is  essential  to 
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create  a  contract  of  marriage,  and  such  contract  Imposes  npon  the 
parties  to  it  the  obligation  to  live  together  in  such  relation.  Kilbum  7. 
Kilbum,  447. 

3.  Marriage  bt  Contract.  —  A  valid  marriage  exists  between  the  parties, 

where  a  man,  and  a  woman  uuder  eighteen  years  of  age  whose  mother 
refuses  to  consent  to  her  marriage,  making  it  impossible  to  procure  a 
marriage  license,  mutually  agree  to  marry,  and  publicly  announce  them- 
selves as  man  and  wife,  and  at  the  same  time  execute  a  written  con- 
tract in  the  presence  of  witnesses  who  sign  the  same,  by  which  the 
contracting  parties  agree  to  live  together  as  man  and  wife,  and  this  is 
followed  by  cohabitation  and  holding  themselves  out  publicly  as  hus- 
band and  wife.     State  v.  Biitick,  869. 

4.  Marriage,  What  Constitutes,  under  Contract.  —  Where  an  agree- 

ment to  marry  is  not  followed  by  solemnization,  there  is  no  assumption 
of  marital  rights,  duties,  or  obligations,  within  the  meaning  of  section 
65,  California  Civil  Code,  until  the  commencement  of  cohabitation  by 
the  parties  to  the  agreement.  And  by  cohabitation  is  meant,  not  sim- 
ply the  gratification  of  the  sexual  passion,  but  to  live  and  dwell  to* 
gether,  and  to  have  the  same  habitation.  Kilhurn  v.  Kilbu7-n,  447. 
6.  What  does  not  Constitute.  —  An  agreement  between  parties  to  a  mar- 
riage without  solemnization,  not  followed  by  anything  to  indicate  to 
the  community  that  they  have  assumed  the  relation  of  husband  and 
wife,  is  not  an  assumption  of  the  marital  rights,  duties,  or  obligations 
contemplated  by  section  55,  California  Civil  Code,  and  therefore  does  not 
constitute  a  marriage.     Kilbum  v.  Kilbum,  447. 

6.  Meaning  of  "Marital  Rights,  Duties,  or  Obligations." — The  words 

"marital  rights,  duties,  or  obligations,"  mentioned  in  section  55,  Cali- 
fornia Civil  Code,  providing  that  consent  to  marriage  must  be  followed 
"by  a  mutual  assumption  of  marital  rights,  duties,  or  obligations," 
mean  such  rights,  duties,  or  obligations  as  arise  from  the  contract  of 
marriage  and  constitute  its  object,  and  therefore  embrace  what  the  par- 
ties to  such  contract  mutually  agree  to  perform  toward  each  other  and 
to  society.     KiUmrn  v.  Kilbum,  447. 

7.  Divorce  —  Adultery  —  Evidence.  —  In  an  action  for  divorce  on  the 

ground  of  adultery,  where  the  marriage  of  the  parties  is  not  sought  to 
be  established  by  proof  of  their  cohabitation,  evidence  of  the  alleged 
husband's  subsequent  marriage  to  the  woman  with  whom  he  is  alleged 
to  have  committed  adultery  is  irrelevant  and  inadmissible.  Ktlburn  ▼. 
Kilbum,  447. 

8.  A  Prohibition  against  Remarriage  Contained  in  a  Decree  of  Di- 

vorce Entered  in  Another  State  is  in  the  nature  of  a  penalty,  and 
has  no  force  as  a  disability  to  remarry  in  this  state,  though  the  cause 
of  divorce  was  such  that  had  it  been  granted  in  this  state  the  guilty 
party  would  have  been  prevented  by  its  laws  from  contracting  a  second 
marriage.     Inhabilanta  of  Phillips  v.  Inhabitants  of  Madrid,  770. 

9.  Marriage  by  Common  Law  not  Affected  by  Statute.  —  A  statute  pre- 

scribing the  procurement  of  a  marriage  license,  and  the  other  formali- 
ties to  be  observed  in  the  solemnization  of  marriage,  does  not  render 
marriages  entered  into  according  to  the  common  law,  but  not  in  con- 
formity to  such  formalities,  void,  unless  the  statute  itself  declares  them 
so.    State  V.  BitUck,  869. 

See  Contracts,  10. 
▲m.  St.  Bsf.,  You  XXUL — 62 
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MARRIED  WOMEN. 
See  Husband  and  Wifm. 

MASTER  AND  SERVANT. 

1.  DcTT  OM  Part  or  Mastbr  is  to  provide  ordinary  machinery  reasonably 

safe  for  the  work  to  be  done.  He  need  not  provide  such  as  will  either 
insure  the  servant  against  injury,  or  be  of  the  very  best  and  newest  de- 
vice obtainable.  If  this  is  done,  the  master  is  not  liable,  though  the 
servant  is  injured  without  fault  of  his  own.     Augerstdn  v.  Jones,  174. 

2.  Neglioence  —  BuRSTiNO  or  Machinery.  —  Where  a  servant  is  injured 

by  the  bursting  of  an  emery-wheel  operated  by  him,  not  shown  to  have 
been  defectively  constructed  so  as  to  cause  the  injury,  the  fact  that  the 
accident  might  have  been  prevented  by  the  adoption  of  a  different  de- 
vice than  that  in  use  will  not  charge  the  master  with  negligence.  AugeV' 
stein  v.  Jones,  174. 

5.  Negligence  —  Liabilitt  for  Detects  in  Machinert.  —  It  is  not  negli. 

gence  on  the  part  of  the  master  towards  his  servant  if  a  tool  or  machine 
breaks  or  bursts,  whether  from  an  internal  original  fault,  not  apparent 
when  it  was  first  provided,  or  from  an  external  apparent  one,  produced 
by  time  and  use,  not  brought  to  the  master's  knowledge.  These  are 
ordinary  risks  of  the  employment  assumed  by  the  servant,  and  which  it 
is  his  duty  to  report  to  the  master.  Augerstein  v.  Jones,  174. 
4.  Master's  Liabilitt  if  Different  Device  would  Prevent  Accident. 
—  The  risk  to  which  an  employer  subjects  his  employee  in  the  use  of 
machinery  furnished  is  not  sufficient  to  impose  liability  upon  the  former, 
as  being  extraordinary  in  character,  merely  because  the  injury  in  a  par- 
ticular case  might  possibly  have  been  prevented  by  adopting  some 
different  device.  Mere  proof  of  accident  and  such  possible  prevention 
is  not  the  test  of  negligence  by  the  master  which  produces  legal  liabil* 
ity.     Augerstein  v.  Jones,  174. 

6.  Promise  of  Master  to  Repair  Defective  Machinery  does  not  Re- 

lieve Servant  from  Result  of  his  Contributory  Negligence.  — 
The  mere  promise  of  a  master  to  repair  a  defective  machine  or  imple- 
ment used  in  his  business,  and  known  by  both  to  be  dangerous,  will  not 
relieve  the  servant  from  the  ordinary  result  of  his  own  contributory 
negligence;  and  if,  with  knowledge  that  such  promise  has  not  been 
performed  by  the  master,  after  a  sufficient  time  has  elapsed  for  such 
performance,  the  servant  continues  in  the  service  and  is  injured,  he 
cannot  recover.     Gulf  etc.  R'y  Co.  v.  Brentford,  377. 

6.  Servant  Justified  in  Relying   on   Master's  Promise   to    Repair 

Defect  in  Machinery  when.  —  When  a  master  promises  to  repair  a 
defect  in  machinery  used  in  his  business,  and  requests  his  servant  to 
go  on  with  the  work,  the  latter  has  a  right  to  believe  that  the  defect 
will  be  repaired  before  he  will  be  again  called  upon  to  place  himself  in 
danger  from  it;  and  if,  in  ignorance  of  the  continued  existence  of  the 
defect,  he  is  subsequently  injured,  the  master  cannot  be  heard  to  say 
that  the  servant  ought  not  to  have  relied  on  his  promise,  Oulf  etc  Ry 
Co.  V.  Brentford,  377. 

7.  Duty   of    Servant.  —  After  workmen  have  been  employed,  provided 

with  tools  and  materials,  and  have  actually  entered  upon  the  work,  each 
is  bound  to  exercise  reasonable  care,  diligence,  and  skill  in  its  perform- 
ance. Each  is  also  bound  to  consider  and  co-operate  with  his  fellow- 
workmen  to  promote  the  success  of   the  work   in  which  they  are  all 
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engaged,  and  failing  to  do  this,  and  receiving  injury  by  the  act  or  negli* 
gence  of  his  fellow-workman,  he  must  look  to  him  and  not  to  the  em» 
ployer  for  compensation.  Ross  v.  Walker,  160. 
B.  Servant,  when  must  Exercise  Judgment.  —  When  a  master  has  per- 
formed all  duties  required  of  him  towards  his  employees,  including  the 
Belectioa  of  a  competent  foreman  and  ample  material,  he  does  not  insure 
them  against  each  other,  nor  is  he  bound  to  supervise  and  direct  every 
detail  of  their  labor.  They  must  exercise  their  own  judgment  in  the 
aelectioa  of  material  out  of  the  mass  furnished  them,  and  as  to  the 
manner  of  handling  it,  so  as  to  ascertain  the  sufficiency  and  stability  of 
any  scaffolding  they  erect  for  themselves,  and  the  amount  of  burden  to 
be  put  upon  such  structures.     Ross  v.  Walker,  160. 

9.  Employee  only  Bound  to  Exercise   Care  is  Line  of  his   Duty. — 

An  employee  who  knew  of  the  defect  that  caused  injury  to  him  must 
be  held  to  have  assumed  the  risk  occasioned  thereby;  but  he  is  not 
bound  to  exercise  care  in  knowing  the  fact,  unless  it  is  in  the  line  of 
his  duty.     Taylor  etc.  R'y  Co.  v.  Taylor,  316. 

10.  Volunteer  Employee  cannot  Recover  for  Neqligencb  of  his  Fel- 
low-servant. —  One  who  assists  the  servant  of  a  master,  merely  as  a 
volunteer,  cannot  recover  from  such  master  for  injury  received  by  him 
through  the  negligence  of  such  servant.  But  if,  when  injured,  he  was 
acting  in  furtherance  of  his  own  or  of  his  master's  business,  he  may 
recover.      Bonner  v.  Bryant,  361, 

11.  Duty  of  Master  to  Servant.  — An  employer  must  provide  his  labor- 
ers with  a  suitable  place  to  work,  with  suitable  tools  and  machinery  to 
use,  with  suitable  materials,  and  with  reasonably  competent  fellow- 
laborers  with  whom  to  work.  If  they  are  young  or  without  experience 
in  the  use  of  tools  or  machinery,  it  is  his  duty  to  see  that  they  are 
instructed  in  tlieir  use,  and  warned  of  such  dangers  as  are  peculiar 
thereto.     Ross  v.  Walker,  160. 

12.  Master  Liable  for  his  Affirmative  Acts  from  Which  Injury  Di- 
rectly Results  to  his  Servant.  —  A  master  is  liable  for  his  own  or 
his  representative's  affirmative  acts  from  which  injury  to  his  servant 
directly  results,  although  the  servant  knew  that  he  had  done  such  acts 
before,  and  still  continued  in  his  service.  If,  therefore,  the  representa- 
tive of  a  railway  company,  whose  duty  it  is  to  refrain  from  doing  any 
act  that  will  imperil  its  servants'  safety,  while  engaged  in  doing  certain 
work,  does  an  act  which  prevents  them  from  hearing  and  having  the 
benefit  of  signals  known  to  be  necessary  to  the  safe  performance  of  the 
work,  the  company  will  be  liable  for  such  representative's  act,  if  it  was 
the  cause  of  injury  to  the  servants,  and  within  the  scope  of  the  powers 
conferred  upon  him,  although  the  servants  may  have  known  that  he  had 
done  the  same  or  similar  acts  before  that  time.  Oulf  etc  R'y  Co.  v. 
Brentford,  Til. 

13.  Vice-principal,  so  long  as  he  acts  in  discharge  of  the  duties  which  the 
principal  owes  to  his  employees,  represents  the  principal,  so  that  his 
act  is  the  act  of  the  principal.  Beyond  this  he  acts  only  as  a  workman, 
and  not  as  a  vice-principal.     Ross  v.  Walker,  160. 

14.  Master  not  Liable  for  Risks  Assumed  by  Minor  Servant  when. 
—  A  master  is  not  liable  for  risks  assumed  by  his  minor  servant,  if  th« 
servant  has  sufficient  capacity  to  take  care  of  himself,  and  knows  and 
can  properly  appreciate  the  risk.     Hinckley  v.  Horazdowsky,  618. 
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15.  Master  Liablb  to  Minor  Servant  for  Injuries  from  Perils  not^ 
Known  or  Appreciated  by  Him.  — A  minor  servant  can  recover  frook 
his  master  for  injaries  suflFered  by  him  from  any  peril  which  he  did  not 
know,  or  which  he  could  not  properly  appreciate  if  he  did  nominally 
know,  and  to  which  a  prudent  and  right-minded  master  would  not  hav» 
allowed  him  to  be  exposed.     Hinckley  v.  Horazdowsh/,  618. 

16.  Duty  of  Master  to  Minor  Servant.  —  A  master  who  employs  a  child 
must  look  out  for  him,  and  see  that  he  is  not  exposed  to  danger  arising 
from  the  structure  of  building  or  machinery,  which  an  operative  of  or- 
dinary intelligence  and  experience  would  perceive.  Notice  of  the  dan- 
ger is  not  enough,  but  the  child  must  have  sufficient  instructions  to 
enable  him  to  avoid  danger.     Hinckley  v.  Horazdowsky,  618. 

17.  EviDENCB  not  Conclusive  against  Minor  Servant's  Right  to  Rb- 
cover  for  Injury,  What.  —  Proof  that  a  minor  servant  had  done  the 
work  in  the  doing  of  which  he  was  injured,  for  some  time  prior  to  the^ 
accident,  and  of  the  number  of  times  he  had  done  it,  may  be  properly 
considered  by  the  jury  in  determining  whether  or  not  it  was  negligence 
in  the  master  to  require  him  to  continue  to  do  it,  and  also  for  the  pur- 
pose of  determining  whether  the  injury  resulted  from  the  servant's  in- 
experience and  want  of  judgment,  or  from  his  own  negligence;  but  it 
cannot  be  held  to  be  conclusive  against  bis  right  to  recover.  Hinckley 
V.  Horcadowsky,  618. 

18.  Rule  Relieving  Master  from  Liability  for  Injury  Resulting  from 
Negligence  of  Fellow-servant  not  Applicable  to  Case  of  Child.  — 
A  master,  in  order  to  defeat  a  recovery  on  the  ground  that  the  injury 
resulted  from  the  negligence  of  a  fellow-servant,  must  show  not  only 
that  the  injury  was  caused  by  the  negligence  of  the  fellow-servant,  but 
also  that  the  master  had  used  ordinary  care  and  prudence  in  employing. 
inch  fellow-servant  If,  however,  the  injured  servant  is  a  child,  inca- 
pable of  comprehending  the  risk,  the  rule  relieving  the  master  from  lia- 
bility for  the  negligence  of  a  fellow-servant  does  not  apply.  Hinckley  v. 
Horazdowsky,  618. 

19.  Fellow-servants.  —  All  are  fellow-servants  who  are  engaged  in  the 
prosecution  of  the  same  common  work,  having  no  dependence  upon  or 
relation  to  one  another,  except  as  co-laborers  without  rank,  under  the 
direction  and  management  of  the  master  himself,  or  of  some  servant 
placed  by  the  master  over  them.    Skerrin  v.  St.  Joseph  etc  R'y  Co.,  881. 

20.  Fellow-servants  —  Section  Foremen.  —  Where  two  section  foremea 
are  employed  by  the  same  railroad  company,  and  are  engaged  in  the 
same  department  of  work,  neither  having  any  supervision  or  control 
over  the  other,  and  both  being  subject  to  the  orders  of  one  road-master» 
they  are  fellow-servants,  and  such  company  is  not  liable  to  one  for  aa 

•  injury  caused  by  the  negligence  of  the  other.  Sherrin  v.  St.  Joseph  etc. 
Ry  Co.,  881. 

SI.  Fellow-servants.  —  A  person  employed  to  perform  any  of  the  master's' 
duties  to  his  servant  is  not  a  fellow-servant  of  the  latter  while  such  re- 
lation exists,  and,  in  respect  to  such  duties  and  such  delegation  of  au- 
thority, does  not  relieve  the  master  from  a  proper  discl^rge  of  sucb 
duties.     Dayharshv.  Hannibal  etc  R.  R.  Co.,  900. 

22.  Fellow-servants  —  Negligence.  —  A  person  intrusted  with  a  railway 
company's  power  of  control  of  the  practical  business  done  at  its  ronnd- 
bonse  at  the  time  of  an  accident,  and  also  intrusted  with  directing  the 
movements  of  the  engines  and  employees  engaged  there,  is  the  repre- 
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tentative  of  the  company,  and  not  a  fellow-servant  with  such  employees 
BO  as  to  relieve  the  company  of  liability  to  one  of  them  injured  through 
such  representative's  negligence  while  working  under  his  orders  in  re- 
spect to  an  act  performed  in  pursuance  of  his  authority  over  that  branch 
of  the  business.  Dayharsh  v.  Hannibal  etc.  R.  R.  Co.,  900. 
'23.  Vice- PRINCIPAL  —  Duty  to  Servants.  —  It  is  the  duty  of  the  master, 
or  of  his  vice-principal,  to  use  ordinary  care  to  furnish  his  servant  with 
a  place  to  work  that  is  as  reasonably  safe  as  the  nature  of  the  employ- 
ment  will  permit,  and  also  to  use  ordinary  care  not  to  expose  him  to 
unknown  dangers,  or  those  not  ordinarily  incident  to  his  employment. 
Dayharsh  v.  Hannibal  etc.  R.  R.  Co.,  900. 

24.  Masters  and  Servants.  — If  Two  or  More  Persons  are  Engage© 
in  the  performance  of  their  several  parts  of  a  work,  it  is  the  duty  of  each 
to  use  reasonable  care  to  avoid  injury  to  the  servants  of  the  other.  Con- 
solidated etc.  Co.  V.  Kei/er,  688. 

25.  Master  is  Answerable  for  the  Negligence  of  his  Servants  bt 
Which  Another  is  Injured,  though  such  negligence  consists  in  failing 
to  do  an  act  in  the  manner  in  which  the  master  directed  the  servant  to 
do  it.     Consolidated  etc.  Co.  v.  Kei/er,  688. 

26.  Duty  of  Servant  —  Foreman,  when  Fellow-servant.  —  When  a 
master  has  performed  all  duties  required  of  him  towards  his  employees, 
including  the  selection  of  a  competent  foreman  and  ample  material,  it  is 
not  his  duty  to  supervise  the  selection  of  every  bit  of  material  for  every 
purpose.  The  foreman  and  his  fellow-workmen  must  judge  of  the  suit- 
ability of  the  material  used  for  the  purposes  to  which  it  is  put,  and  their 
error  of  judgment  or  careless  discharge  of  such  duty  is  their  fault,  and 
not  that  of  the  master.  In  such  case  the  foreman  is  a  fellow-servant^ 
though  he  has  entire  control  of  the  work,  selected  the  material  used, 
and  had  power  to  employ  or  discharge  his  fellow-workmen.  Ross  v. 
Walker,  160. 

27.  Clerk,  or  Salesman  has  No  Power  to  Pawn  his  Employer's  As- 
sets as  security  for  his  own  debts.     Oliphant  v.  Marhham,  363. 

See  Animals,  3j  Carriers,  4,  5;  Railroad  Companies,  18;  Teover,  1. 

MAXIMS. 
Law  Refuses  Aid  to  parties  in  pari  delicto.    Shaffner  v.  Pinchback,  384. 

MECHANIC'S    LIEN. 

1.  School-housb  not  Subject  to.  —  A  school-house  erected  by  a  publio 
school  district  is  not  subject  to  seizure  under  the  general  mechanic's 
lien  law,  when  the  constitution  prohibits  every  school  district  from 
incurring  indebtedness  exceeding  the  annual  revenue  provided  for  it, 
unless  before  the  indebtedness  is  incurred  provision  shall  be  made  for 
its  payment  by  taxation.     Mayrho/er  v.  Board  of  Education,  451. 

A  Public  Property  and  Public  Buildings  are  not  subject  to  mechanics* 
liens.     Mayrho^er  v.  Board  of  Education,  461, 

MISTAKE. 
See  Equity,  1;  Insurancb,  46. 

MONOPOLY. 
See  Contracts,  15;  Municipal  Corporations,  13. 
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MORTGAGK 

1.  If  a   Building  is  Put  upon  Mortgaged  Land  by  the  Consent  ow^ 

THE  Mortgagor,  and  without  the  consent  of  the  mortgagee,  it  be- 
comes a  part  of  the  realty  and  is  covered  by  the  mortgage,  and  tbi» 
result  cannot  be  averted  by  'any  agreement  to  which  the  mortgagee 
is  not  a  party.  One  who  purchases  the  property  at  a  sale  under  the 
mortgage  acquires  title  to  the  building,  though  notified  at  the  sale  of 
the  claims  of  another  thereto.     Meagher  v.  Hayes,  819. 

2.  Grantee  Who  Assumes  and  Agrees  to  Pay  Two  Mortgages  made  by 

the  grantor  of  the  lands  granted  undertakes  to  relieve  the  grantor  not 
only  from  personal  liability  for  the  debt,  but  also  from  all  liability 
under  the  mortgages,  and  if  the  grantor  has  such  an  interest  in  the 
property  as  to  be  actually  damnified  by  the  failure  to  remove  the  mort- 
gages, he  may  recover  his  actual  damages,  notwithstanding  he  has  been 
relieved  from  personal  liability  upon  the  debt.     Bice  v.  Sanders,  804. 

S.  Liability  or  Grantee  for  not  Discharging  Mortgages.  —If  a  grantee 
agrees  to  pay  two  mortgages  made  by  the  grantor,  and  failing  to  pay 
the  one  which  first  falls  due,  the  property  is  sold  thereunder  and  the 
mortgage  thereby  paid,  the  grantor  is  entitled  at  once  to  maintain  an 
action  for  the  failure  to  pay  the  mortgage,  though  the  second  mortgage 
ia  not  yet  due,  because  it  was  the  duty  of  the  grantee,  by  paying  off  the 
first  mortgage,  to  make  the  security  of  the  second  good,  and  thus  to 
keep  the  grantee  harmless  against  the  covenants  therein  made,  and  the 
measure  of  damages  may  be  the  amount  of  the  second  mortgage.  Rice 
V.  Sanders,  804. 

4.  Power  of  Sals  in  Mortgage,  Who  may  Execute. — A  power  of  sale 
given  to  a  mortgagee  can  be  executed  only  by  him,  if  there  has  been  no 
transfer  of  the  debt  so  as  to  pass  the  legal  title  thereto;  but  if  the  debt 
has  been  legally  assigned,  the  assignee  is  the  one  authorized  to  make 
the  sale.     Sanford  v.  Kane,  602. 

fi.  Assignment  of  Mortgage  of  Real  Estate  does  not  Transfer  Legal 
Ownership.  —  A  mortgage  of  real  estate  is  not  negotiable  or  com- 
mercial paper,  either  at  common  law  or  under  the  Illinois  statutes,  and 
an  assignment  of  it  does  not  convey  or  transfer  the  legal  ownership. 
The  right  acquired  by  such  an  assignment  is  an  equitable  right  only, 
and  a  sale  made  by  the  assignee,  under  a  power  of  sale  given  by  the 
mortgage  to  the  mortgagee,  is  void.     Sanford  v.  Kane,  602. 

See  ExECdTOBS  and  Administrators,  3;  Judicial  Sale;  Payment,  2,  3}. 
Chattel  Mortgage. 

MUNICIPAL  CORPORATIONS. 

1.  Defective  Sidewalk  —  Liability  for  Injury.  —  Where  defects  in  » 

sidewalk  on  the  streets  of  a  city  are  known  to  the  oflBcers  having 
charge  of  the  streets,  or  have  existed  for  such  length  of  time  that 
they  could  have  been  known  to  them  by  the  exercise  of  ordinary  care 
and  diligence,  the  city  is  liable  in  damages  to  one  who  is  injured  by 
reason  of  such  defects,  without  fault  or  negligence  on  his  part.  Kanaa* 
City  V.  Bradbury,  731. 

2.  Liability   for  Injury   Arising  from   Defective   and  Unguabdeiv 

Street.  —  One  who,  in  approaching  a  public  street  over  private  prop- 
erty which  he  has  no  right  to  use  as  a  traveled  way,  and  over  which 
the  city  has  no  control,  is  precipitated  over  an  embankment  into  an. 
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excavation  in  tlie  street,  and  injured,  cannot  recover  therefor  from  the 
city  on  the  ground  that  the  city  failed  to  provide  proper  danger  sig- 
nals along  such  excavated  street.  Mulvane  ▼.  City  of  South  Topekot 
706. 

8.  Municipal  Corporation  need  not  Provide  Means  of  Access  prom 
Private  Property  to  its  streets,  nor  is  it  liable  for  failure  to  guard  its 
streets  from  approach  from  such  property  at  dangerous  points.  Mulvane 
V.  City  of  South  Topeka,  706, 

4.  Duty  to  Guard  Excavated  Street.  —  A  city  is  not  required  to  put 
up  danger  signals  along  an  excavated  street  as  to  one  traveling  outside 
thereof,  except  at  the  crossings  or  intersections  of  such  street  by  other 
public  streets  or  highways.      Mulvane  v.  City  of  South  Topeka,  706. 

6.  Person  Passing  over  Defective  Sidewalk  Bound  to  Exercise  Ordi- 
nary Care  to  Avoid  Injury.  —  In  an  action  against  a  city  to  recover 
damages  for  personal  injuries  resulting  from  defects  in  its  sidewalks, 
the  plaintiff  cannot  recover,  however  negligent  the  defendant  may  have 
been  in  failing  to  keep  its  sidewalks  in  repair,  unless  the  plaintiff  at  the 
time  of  the  accident  was  exercising  ordinary  care  to  avoid  injury;  and 
whether  or  not  he  was  exercising  such  care  is  a  question  of  fact  to  be 
determined  by  the  jury.     Sandwich  v.  Dolan,  598. 

6.  Instruction  Misleading  and  Erroneous  when.  —  In  an  action  against 

a  city  to  recover  damages  for  personal  injuries  resulting  from  a  defective 
sidewalk,  an  instruction  to  the  jury  that  if  they  believed  from  the  evi- 
dence that  the  most  direct  route  for  the  plaintiff  in  going  to  a  certain 
place  and  returning  to  his  home  in  the  city  was  over  the  defective  side- 
walk, then  the  fact,  if  shown,  that  such  sidewalk  over  which  the  plain- 
tiff passed  was  defective,  and  had  been  in  a  defective  condition  for  some 
months  previous  to  the  injury,  would  not  oblige  the  plaintiff  to  take  an- 
other less  convenient  sidewalk,  is  misleading  and  erroneous.  Whether 
it  was  obligatory  on  the  plaintiff  to  travel  over  one  sidewalk  or  the  other 
is  not  a  question  for  the  court  to  determine  as  a  matter  of  law.  Sand' 
wich  V.  Dolan,  598. 

7.  Statute  Authorizing  Payment  of  a  Claim  not  Constituting  Legal 

Obligation. — The  fact  that  a  claim  against  a  municipal  or  public 
corporation  is  merely  equitable,  and  not  such  as  the  law  recognizes  as  a 
legal  obligation,  forms  no  constitutional  objection  to  the  validity  of  a  law 
imposing  a  tax  and  directing  the  payment  of  the  claim  thereby.  Board 
cf  Commissioners  v.  Snyder,  742. 

8.  Ordinances  in  Pari  Materia.  — Where  parts  of  an  ordinance  or  of  two 

ordinances  are  in  pari  materia,  and  are  so  connected  or  dependent  upon 
each  other  that  it  cannot  be  presumed  that  their  makers  would  ^have 
enacted  one  without  the  other,  and  one  or  more  of  the  parts  are  void, 
the  whole  is  void,  and  must  fall.     Jacksonville  v.  Ledwith,  558. 

9.  Ordinances  —  When  must  be  Considered  Together. — When  an  or- 

dinance is  enacted  and  approved  establishing  a  public  market,  providing 
that  no  one  shall  sell  certain  articles  at  any  other  place  unless  expressly 
authorized  to  do  so  by  the  city  council,  and  another  ordinance,  for  the 
establishment  of  private  markets  for  the  sale  of  the  same  articles,  is 
passed  on  the  same  day,  but  approved  subsequently  to  the  other  one,  the 
two  ordinances  must  be  considered  together  as  one,  for  the  purpose  ot 
ascertaining  the  intent  of  their  makers.     Jacksonville  v.  Ledwith,  558. 

10.  Police  Power,  —  Right  to  Exercise  police  power  cannot  l)e  parted 

with,  or  impaired  by  contract.    Jacksonville  t.  Ledwith,  658. 
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11.  Market.  —  A  market  Is  a  public  place  appointed  by  public  autbority, 
where  all  sorts  of  things  necessary  for  the  subsistence  or  for  the  conve- 
nience of  life  are  sold;  or  in  other  words,  it  is  a  designated  place  in  a 
town  or  city  to  which  all  persons  can  repair  who  wish  to  buy  or  sell  ar- 
ticles there  exposed  for  sale.     Jacksonville  v.  Ledwilh,  558. 

12i  Markets  —  Power  to  Erect  or  Lease.  —  Where  the  real  or  princi- 
pal object  of  a  city  in  erecting  or  leasing  a  building  is  to  establish  a 
market,  the  appropriation  of  a  portion  of  the  building  to  other  purposes, 
t*  for  the  holding  of  courts,  does  not  render  the  erection  or  leasing  of 
the  building  illegal.     Jacksonville  v.  Ledwilh,  558. 

13.  Markets  —  Poweb  to  Reoulate  —  Monopolt.  —  Wnere  reasonable 
facilities  for  sale  at  markets  are  given,  a  regulation  restricting  the  sale 
of  articles  within  the  police  power,  or  which  the  health  or  welfare  of  the 
community  requires  should  be  regulated,  to  markets  exclusively  is  not 
an  illegal  prohibition  of  trade  or  the  creation  of  ft  monopoly.  Jackson- 
viUe  V.  Ledmth,  558. 

14.  Markets  —  Power  to  Establish,  Includes  Power  to  Provide  Sitb. 

—  Authority  to  establish  and  regulate  markets  implies  power  to  pur- 
chase or  provide  the  site  and  erect  necessary  buildings  and  stalls,  and 
when  provided,  by  lease,  purchase,  or  other  lawful  mode,  to  adopt 
reasonable  and  usual  rules  and  regulations  in  regard  to  the  market  and 
the  business  transacted  there,  having  in  view  the  preservation  of  peace 
and  good  order  and  the  health  of  the  community.  Jacksonville  v.  Led' 
toith,  558. 

15.  Markets  —  Power  to  Establish  and  Reoulate,  Extent  of. — 
Under  a  grant  of  power  to  a  city  to  "  establish  and  regulate  markets," 
and  to  "regulate  the  vending  of  meat,  poultry,  fish,  fruit,  and  vege- 
tables," the  city  may  prescribe  and  restrict  the  time  and  places  for  the 
sale  of  the  articles  mentioned,  by  ordinance,  and  such  restrictions  as  to 
time  and  places  being  reasonable  with  reference  to  the  welfare  of  the 
community,  and  not  being  in  general  restraint  of  trade,  it  may  likewise 
prohibit  the  sale  of  such  articles  elsewhere.     Jacksonville  v.  Ledwith,  558. 

16.  Markets  —  Power  to  Establish,  Implies  Power  to  Restrict.  —  A 
grant  of  power  to  a  city  to  establish  and  regulate  markets,  standing 
alone,  seems  to  imply  power  to  prohibit  elsewhere  than  at  duly  estab- 
lished markets  the  sale  of  articles  falling  within  the  exercise  of  the 
police  power.     Jacksonville  v.  Ledwith,  558. 

17.  Markets  —  Power  to  Establish   and  Regulate  —  Police  Power. 

—  Authority  to  establish  and  regulate  markets  falls  within  the  police 
power  of  the  states,  and  the  right  to  exercise  such  authority  may  be 
conferred  by  the  state  upon  municipalities.  It  is  also  competent  for  the 
latter,  when  the  delegation  of  power  is  suflScient,  to  prohibit  the  sale  of 
marketable  articles  outside  of  the  regularly  established  markets.  Jack- 
gonville  v.  Ledwith,  558. 

18.  Markets.  —  Power  to  Establish  Markets  Includes  Power  to  Rb- 
MOVE  or  change  their  location  from  place  to  place  as  the  convenience  and 
necessities  of  the  community  may  dictate.     Jacksonville  v.  Ledwith,  558. 

19.  Markets.  — Grant  of  Authority  to  Regulate  Sale  of  Meats, 
etc.,  does  not  authorize  the  imposition  of  taxes  for  revenue  purposes, 
but  it  authorizes  the  imposition  of  fees  and  charges,  such  as  may  be  re- 
quired to  cover  the  cost  of  inspecting  the  articles  exposed  for  sale,  and 
of  the  police  supervision  of  the  business  necessary  to  prevent  its  becom* 
ing  harmful  to  the  community.     Jacksonville  v.  Ledunth,  558. 
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20.  Markets.  —  Grant  of  Authority  to  Reottlate  Vendixg  of  Meats, 
etc.,  is  one  of  police  power  to  be  exercised  upon  considerations  referable 
to  the  puljlic  health,  and  welfare  of  the  community,  and  not  so  as  to 
create  a  monopoly,  but  so  as  to  afford  the  same  rights  to  all  alike,  upon 
the  same  conditions.  Under  such  authority,  the  hours  of  the  day,  and 
the  mode  or  manner  of  and  rules  for  conducting  the  business  may  be 
designated  and  prescribed,  and  the  establishment  of  fixed  places  of  sale 
may  be  prohibited  in  localities  from  which  their  exclusion  is  dictated  by 
sanitary  considerations.     Jacksonville  v.  Ledwith,  558. 

121.  Markets.  —  Power  to  Establish  Markets  cannot  be  Used  to  create 
a  monopoly  of  the  right  to  sell,  and  the  right  to  sell  at  markets  must 
be  secured  to  all  alike  on  the  same  conditions.  Jacksonville  v.  Ledwith, 
558. 

22.  Markets.  —  Grant  op  Authority  to  Regulate  Vending  of  Meats 
and  vegetables  will  permit  a  city  to  ordain  general  regulations,  appli- 
cable to  all  alike,  as  to  when  and  where  those  articles  may  be  sold;  but 
such  grant  is  not  one  conferring  the  franchise  of  establishing  a  market, 
and  only  a  power  to  regulate  the  sale  of  articles  which  but  for  it  could 
be  sold  anywhere  and  at  all  times.     Jacksonville  v.  Ledwith,  558. 

23.  Markets  —  License  to  Sell  does  not  Constitute.  —  A  license  to  sell 
meats  or  other  things  is  not  a  grant  to  maintain  a  market,  within  the 
meaning  of  a  legislative  grant  of  power  to  establish  and  regulate  mar- 
kets.    Jacksonville  v.  Ledwith,  558. 

24.  Market.  —  Right  to  License  a  market,  no  power  being  given  to  also 
tax  it  for  revenue,  gives  a  municipal  corporation  power  to  impose  such 
charge  for  the  license  as  will  cover  not  only  the  necessary  expenses  of 
issuing  it,  but  also  the  additional  labor  of  officers  and  other  expenses 
imposed  by  the  business,  but  nothing  beyond  this  limit.  Jacksonville  v. 
Ledwith,  558. 

25.  Markets  —  Power  to  Establish  and  License.  —  Power  granted  to 
a  city  to  establish  and  regulate  a  market  includes  power  to  license  the 
keeper  thereof.  The  license  fee  exacted  is  not,  however,  a  tax  for  reve- 
nue, but  a  charge  under  the  police  power.     Jacksonville  v.  Ledwith,  558. 

26.  Markets  are  not  Subject,  as  Occupations,  to  Taxation  for  revenue 
under  charter  power  given  a  city  to  levy  and  collect  taxes  for  the  pur- 
poses of  revenue  upon  "all  property  and  privileges  taxable  by  law  for 
state  purposes,"  and  to  license,  tax,  and  regulate  certain  named  occu- 
pations, "  and  all  other  privileges  taxable  by  the  state."  The  word 
"privileges,"  as  thus  used,  means  only  other  occupations  of  like  kind 
as  those  designated,  and  not  a  technical  privilege  or  franchise  such  aa  a 
market.     Jacksonville  v.  Ledwith,  558. 

27.  Markets  —  Power  to  Establish  and  Regulate,  must  be  Strictly 
Followed,  and  cannot  be  Delegated.  —  Where  the  power  to  estab- 
lish and  regulate  markets  is  confined  by  the  grant  of  power  to  the 
deliberative  judgment  or  discretion  of  the  law-making  power  of  the 
municipality,  the  grant  must  be  strictly  followed,  and  the  power  can- 
not be  delegated  to  the  judgment  or  discretion  of  one  constituent  ele- 
ment of  such  municipal  power,  nor  to  the  judgment  or  discretion  of 
others.     Jacksonville  v.  Ledwith,  558. 

See  Assignment,  2;  Negligence,  5;  Taxation,  1;  Towns. 

NAMES. 
See  Judgments,  1;  Trade-marks,  I,  2. 
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NAVIGATION. 
See  Fisheries,  7,  8. 

NEGLIGENCE. 

1.  Fboxihats  Cause.  —  In  cases  where  negligence  in  alleged,  the  qnestion 

of  proximate  cause  is  ordinarily  for  the  jury;  but  when  the  facts  u» 
not  in  dispute,  the  question  is  for  the  determination  of  the  court. 
Bunting  v.  Hogsett,  192. 

2.  Proximate  and  Remote  Cause.  —  To  hold  a  party  liable  for  negligence, 

there  must  be  a  causal  connection  between  the  injury  and  the  negli- 
gence,  and  such  causal  connection  must  be  uninterrupted  by  the  inter^ 
position  of  any  independent  human  agency.     Curtin  v.  Somerset,  220. 

8.  Proximate  Cause.  —  One  guilty  of  negligence  is  deemed  to  have  fore- 
seen, and  is  liable  for,  all  consequences  which  may  naturally  ensue 
therefrom  without  the  intervention  of  some  other  independent  agency, 
although,  in  advance,  the  actual  result  might  have  seemed  improbable. 
Bunting  v.  Hogsett,  192. 

4.  Proximate  Cause.  —  In  actions  involving  questions  of  negligence  and 
proximate  cause,  the  inquiry  is  based  on  whether  or  not  there  was  any 
intermediate  cause  disconnected  from  the  primary  fault,  and  self-operat- 
ing, which  produced  the  injury.  In  the  absence  of  such  cause,  an  act 
of  negligence  is  considered  the  proximate  cause  of  all  injury  resulting 
therefrom.     Bunting  v.  Hogsett,  192. 

fi.  Selection  ov  Dangerous  Route,  whether  Ju.?tifiable  ob  not,  to  bk 
Left  to  Jury.  — If  there  are  two  routes  from  a  party's  residence  to  hi» 
place  of  destination,  one  dangerous  and  the  other  entirely  safe,  and  he 
sees  fit  to  select  the  dangerous  one,  it  cannot  be  determined  as  a  matter 
of  law  that  he  was  justified  in  making  such  selection,  but  the  question 
must  be  left  to  the  jury.  While  he  may  not  be  obliged  to  take  a  lesa 
convenient  route,  which  is  safe,  his  failure  to  do  so  will  present  a  ques- 
tion of  fact  whether,  in  the  selection  of  a  route  known  to  be  dangerous, 
he  was  in  the  exercise  of  ordinary  care  for  his  safety.  Sandwich  r. 
Dolan,  598. 

8.  Instruction  as  to,  when  Sufficient.  —  It  is  suflBcient  for  the  court  to 
state,  in  its  charge  to  the  jury,  the  law  of  negligence  as  applied  to  the 
facts  of  the  case,  without  giving  any  abstract  definitions  of  negligence,^ 
gross  negligence,  or  contributory  negligence.  Taylor  etc  B'y  Co.  ▼. 
Taylor,  316. 

7.  Unnecessary  Charge,  Refusal  to  Give,  not  Error.  —  Where  a  stat- 

ute provides  that  a  person  suing  for  the  death  of  another  cannot  recover 
unless  the  deceased,  if  living,  could  recover,  it  ia  not  necessary  to 
charge  the  jury  to  that  effect,  and  it  is  not  error  to  refuse  to  do  sa 
Taylor  etc  E'y  Co.  v.  Taylor,  316. 

8.  Trespasser.  —  To  enable  a  trespasser  to  recover  for  an  injury,  in  addition 

to  negligence,  he  must  show  that  the  injury  was  wantonly  or  intention- 
ally inflicted  on  him  by  the  defendant.     Rodgers  v.  Lees,  250. 

9.  Child  as  Trespasser.  —  Where  a  mill-owner  maintains  a  cable  for  hoist- 

ing goods,  at  the  end  of  which  is  a  ball  and  hooks  for  attaching  them» 
and  a  boy  six  or  seven  years  of  age,  who  has  no  right  on  the  premises, 
disregarding  a  warning,  gets  upon  the  ball  while  the  cable  is  in  motion, 
with  the  intention  and  for  the  express  purpose  of  riding  up  on  the  ball, 
and  in  consequence  thereof  is  killed,  he  is  a  trespasser,  and  there  can  be 
no  recovery  against  the  mill-owner  for  the  injury.    Rodgers  v.  Lees,  250. 
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10.  Chilt)  as  Trespasser.  —  A  child  of  tender  years  may  he  a  trespasser  so 
as  to  bar  recovery  for  his  injury  or  death,  even  though  he  is  so  young 
that  negligence  cannot  be  imputed  to  him.     Rodgers  v.  Lees,  250. 

11.  Burden  of  Pkoof  not  upon  Plaintiff  when.  —  Where,  in  an  action 
for  negligence,  there  is  no  defect  in  the  plaintiff's  proof,  and  the  issues- 
upon  the  facts  are  clearly  submitted  to  the  jury,  it  would  be  improper 
to  charge  the  jury  that  the  burden  of  proof  is  upon  the  plaintiff  to  es- 
tablish negligence  on  the  part  of  the  defendant.  Taylor  etc  R'y  Co.  v. 
Taylor,  316. 

12.  Evidence.  — In  an  action  to  recover  for  personal  injuries  caused  by  neg- 
ligence, evidence  as  to  the  number  and  ages  of  plaintiff's  children  is 
inadmissible.     Dayharsh  v.  Hannihal  etc.  R.  R.  Co.,  900. 

13.  Facts  Reducing  Damages.  — Where  a  plaintiff,  in  an  action  to  recover 
for  personal  injuries  caused  by  negligence,  is  shown  to  be  suffering  from 
Bright's  disease  of  the  kidneys,  not  caused  by  the  injury,  the  jury  should 
take  that  fact  into  consideration  in  determining  his  expectancy  of  life 
and  loss  of  earning  power.     Bunting  v.  Hogsett,  192. 

14.  Navigator  in  Public  Waters  is  Answerable  for  carelessly  and  neg- 
ligently running  his  vessel  upon  the  nets  of  a  fisherman  in  the  same- 
waters,  and  cannot  escape  liability  by  proving  that  he  did  not  act  ma- 
liciously or  wantonly.      Wright  v.  Mulvaney,  39.3. 

15.  Navigator  is  Liable  to  a  Fisherman  for  running  over  his  nets  with, 
a  steam-tug,  when  they  were  not  in  the  usual  route  or  course  for  tugs,. 
and  were  in  a  place  where  they  could  be  readily  seen  by  the  wheelman 
or  lookout  on  the  tug  a  considerable  distance  before  reaching  them,  and 
the  course  of  the  tug,  after  the  nets  were  seen,  might  have  been  changed 
BO  as  to  avoid  them,  though  the  navigator  or  his  servants  did  not  rut. 
over   them   maliciously  or  wantonly,  but  merely  through   negligence 

Wright  v.  Mulvaney,  393. 

16.  Contributory  Negligence.  —  The  fact  that  fishermen  were  taking  fish 
from  a  pot  when  a  steam-tug  ran  over  their  nets,  but  gave  no  warning 
other  than  that  implied  by  their  presence,  does  not  show,  as  a  matter  of 
law,  that  they  were  guilty  of  contributory  negligence,  but  makes  it 
proper  that  such  negligence  be  submitted  to  the  jury.  Wright  v.  Mul- 
vaney,  393. 

17.  That  the  Negligence  of  a  Third  Party  Concurred  with  that  of 
the  defendant  in  producing  the  injury  is  no  defense.  Consolidated  etc. 
Co.  V.  Kei/er,  688. 

18.  Contributory  Negligence.  —  If  the  Parents  of  a  Child  Thre» 
Years  of  Age  permit  him  to  go  upon  a  crowded  public  street  attended 
by  no  one  but  his  brother  and  sister,  aged  respectively  seven  years  and 
nine  months,  and  five  years  and  fourteen  days,  for  the  purpose  of  meet- 
ing his  father,  fifty  minutes  before  the  latter  is  expected  to  return,  and 
the  child  is  run  over  wholly  or  partly  through  his  failure  to  exercise 
such  care  as  an  adult  person  of  ordinary  prudence  would  have  exercised 
under  like  circumstances,  the  injuries  must  be  imputed  to  the  negligence 
of  the  parents,  and  no  recovery  can  be  had  therefor.     Casey  v.  Smith,  842. 

19.  Child,  Contributory  Negligence  of  Person  in  Charge  of. — If  a. 
child  is  too  young  to  be  capable  of  taking  care  of  himself,  it  is  the  duty 
of  his  proper  custodian  to  care  for  him;  and  in  an  action  to  recover  for 
injuries  caused  by  the  negligence  of  another,  if  his  custodian  was  guilty 
of  negligence,  that  negligence  is  imputed  to  the  child.  Casey  v.  Smith, 
842. 
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See  Animals,  3;  Appkal  and  Error,  11;  CARnnsRs,  2,  4,  5,  10,  21;  Coir-- 
TRAcrra,  17;  Fisheries,  8;  Highways,  4;  Joint  Liability;  Landlord 
AND  Tenant,  7,  8;  Master  and  Servant;  Municipal  Corporatiohs; 
Railroad  Companies. 

NEGOTIABLE  INSTRUMENTa 
See  Bills  and  Notes. 

NEW  TRIAL. 
Tkrdict  not  Excessive  when.  —  A  verdict  for  five  hundred  dollars  wUl 
not  be  set  aside  as  excessive  where  there  is  testimony  to  sustain  it,  and 
the  testimony  on  the  other  side  is  not  necessarily  in  conflict  with  that 
testimony.     Oul/  etc  R'y  Co.  v.  Wilson,  345. 

NONSUIT. 
See  Judgment,  6. 

NOTICE. 
See  Execution,  1,  3;  Judicial  Sale,  2;  Taxation,  2-4. 

NUISANCES. 

1.  Evidence.  —  In  an  action  to  recover  damages  for  an  alleged  nnisance, 
owners  and  occupants  of  property  in  the  same  neighborhood  may  be 
permitted  to  testify  that  they  were  annoyed  and  injured  by  the  same 
nuisance.  Such  evidence  is  admissible,  both  to  show  the  extent  and 
character  of  the  injury  sustained  by  the  plaintiff,  and  that  the  business 
objected  to  as  a  nnisance  was  capable  of  inflicting  the  injury  complained 
of.     WyUe  V.  Elioood,  673. 

"2.  One  Who  Sustains,  by  Reason  op  a  Public  Nuisance,  a  Special 
Damage  Different  from  that  which  is  common  to  all  may  maintain 
an  action  for  such  damage,  though  there  are  many  other  persons  injured 
to  the  same  extent  as  himself.     Wylie  v.  Blwood,  673. 

3.  A  Nuisance  may  be  Both  Public  and  Private  at  the  Samk  Timi. 
Therefore,  though  the  maintenance  of  a  coal-shed  and  the  operating  of 
machinery  therein  may  injuriously  affect  the  occupants  of  many  houses 
and  stores,  and  constitute  a  public  nuisance,  yet  an  action  may  be  main- 
tained by  a  private  person  for  damages  resulting  to  him  from  coal-dust 
falling  upon  the  furniture,  food,  and  clothing  in  his  house, 'and  the  noise 
of  the  machinery,  deafening  him  in  his  dwelling  and  disturbing  the  rest 
and  quiet  of  his  home,  though  numerous  other  persons  suffer  similar  in- 
juries and  annoyances  from  the  same  cause.      WyUe  v.  Elwood,  673. 

-4.  Right  to  Maintain  a  Nuisance  by  a  Railway  Corporation  bo  as  to 
injure  and  annoy  the  occupants  of  adjoining  land  will  not  be  implied 
from  the  grant  to  such  railway  of  the  land  on  which  such  nuisance  is 
constructed  and  operated,  when.  Under  the  constitution  and  laws  in 
force  when  the  grant  was  made,  there  could  not  be  allowed  in  con- 
demnation proceedings  any  damages  for  lands  not  taken.  A  simple 
grant  of  land  to  a  rtiilway  will  not  be  presumed  to  have  been  intended 
to  have  any  greater  effect  than  a  condemnation  judgment.  Hence  if 
the  grantor  retains  lands  adjacent  to  those  granted,  he  or  his  successor 
in  interest  has  the  same  right  to  recover  for  the  use  of  the  lands 
granted  injurious  to  the  lands  retained,  as  if  no  grant  bad  been  made  to 
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the  railway  and  its  rights  were  based  upon  condemnation  proceedings^ 
Wylie  V.  Elvoood,  673. 

S.  NuMANCK  Created  by  a  Railway  Corporation.  —  A  railway  corpora- 
tion cannot,  many  years  after  the  construction  of  its  road,  erect  a  coal- 
shed,  with  machinery  worked  by  steam-power,  and  located  in  the  heart 
of  a  city,  and  so  operated  as  to  make  a  grinding,  grating  noise  an(i> 
scatter  dust  and  dirt  and  destroy  the  comfort  and  injure  the  health  of 
the  occupants  of  adjoining  property.      Wylie  v.  Elwood,  673. 

•.  A  Business  Which  is  not  a  Nuisance  per  Sb  may  become  Such  by 
Reasox  of  the  Particular  Locality  in  which  it  is  situated,  as  where 
a  coal-shed  is  located  in  the  heart  of  a  city,  in  the  midst  of  stores  and 
dwellings,  and  so  operated  as  to  make  grating  and  grinding  noises,  and. 
to  scatter  dust  and  dirt,  to  the  injury  and  discomfort  of  the  occupants 
of  adjoining  property.      Wylie  v.  Elwood,  673. 

7.  Stable  and  Carpet-cleaning  Establishment  located  in  a  neighbor- 

hood devoted  to  private  residences,  and  rendering  an  adjoining  house 
and  home  uncomfortable  by  the  dust  and  moths  from  the  carpets  in  pro- 
cess of  cleaning,  and  from  the  stench  arising  from  the  stable,  is  a  nui- 
sance, and  may  be  enjoined.     Rodenhansen  v.  Craven,  306. 

8.  Facts  Which  may  Constitotb  Defense.  — When  the   question  to  be- 

determined  is  whether  or  not  a  certain  business  constitutes  a  nuisance, 
the  character  of  the  location  where  the  business  was  established,  the 
nature  and  importance  of  such  business,  the  length  of  time  it  has 
been  in  operation,  the  capital  invested,  and  its  influence  upon  the 
growth  and  prosperity  of  the  community,  are  proper  facts  to.be  consid* 
ered  by  the  jury,  and  may  constitute  a  defense,  though  they  will  not 
justify  the  maintenance  of  a  nuisance  after  its  existence  is  established* 
Commonwealth  v.  Miller,  170. 

9.  Action  for  Injury  from,  not  Barred  by  Statute  of  Limitations 

WHEN.  —  Where  a  nuisance  is  not  permanent,  but  depends  on  acci' 
dents  and  contingencies,  so  that  it  is  of  a  transient  character, 
successive  actions  may  be  brought  for  injury  resulting  therefrom  as  it- 
occurs;  and  an  action  for  such  injury  will  not  be  barred  by  the  statute 
of  limitations,  unless  the  full  period  of  the  statute  has  run  against  the 
injury  before  suit.  But  if  the  nuisance  is  permanent  and  continuing, 
recovery  for  the  entire  damage  resulting  from  it  must  be  had  in  one 
suit.  Austin  etc.  li'y  Co.  v.  Anderson,  350. 
See  Animals,  2;  Appeal  and  Error,  20;  Railroad  Companies,  10. 

OFFICE  AND  OFFICERS. 

1.  Usurper,  when  Becomes  Officer  as  to  Third  Persons. — Although 

the  acts  of  a  usurper  who  takes  possession  of  an  office  are  void,  still,  he 
may  continue  to  act  for  so  long  a  time  and  under  such  circumstances  as 
to  afford  a  presumption  of  his  right  to  act.  His  acts  are  then  valid  as- 
to  the  public  and  third  persons,  but  he  has  no  defense  in  a  direct  pro- 
ceeding against  himself.     State  v.  Taylor,  51. 

2.  Officer  db  Facto. — To  constitute  a  person  an  officer  de  facto,  there 

must  at  least  be  some  colorable  election  or  appointment  to  and  induc- 
tion into  office.  State  v.  Taylor,  51. 
S.  Official  Bonds  —  Liability  of  Sureties  —  Joinder  cf  Parties  — 
Where  the  treasurer  of  a  board  of  education  gives  an  official  bond  npoa 
taking  possession  of  his  office,  and  subsequently,  under  order  of  the  board 
of  education,  gives  an  additional  bond,  containing  the  same  conditions  as- 


990  Index. 

tbe  first,  Tmt  witb  different  sureties,  the  sureties  on  both  bonds  are  prop* 
erly  joined  with  such  treasurer  in  an  action  to  recover  school  money  which 
he  refuses  to  turn  over  to  his  successor  upon  the  expiration  of  his  term 
of  office;  and  the  board  of  education,  and  not  bis  successor,  is  the  proper 
party  plaintiff  in  such  action.     Oilbert  v.  Board  of  Educatum,  700. 

4.  Official  Bonds  —  Consideration.  —  Where  the  treasurer  of  a  board  of 

education  gives  an  official  bond  upon  taking  possession  of  his  office,  and 
is  subsequently  ordered  to  give  a  second  and  additional  bond,  because  of 
the  insufficiency  of  the  first  one,  the  insufficiency  of  the  first  bond  is 
sufficient  consideration  for  the  giving  of  the  second.  Gilbert  v.  Board 
of  Education,  700. 

5.  Official  Bonds  ~r-  Liability  of  Sureties  on  Two  Bonds.  —  Where  the 

treasurer  of  a  board  of  education  gives  an  official  bond,  and  afterwards, 
under  order  of  such  board,  gives  a  second  bond,  with  different  sureties, 
and,  being  general  manager  of  a  private  corporation,  with  control  of  its 
funds,  he  deposits  both  the  school  and  corporate  funds  in  bank,  with  the 
knowledge  of  the  bank  that  such  funds  are  subject  to  his  checks  for  cor- 
poration as  well  as  school  purposes,  and  a  deficit  exists  in  the  school 
funds  so  deposited  at  the  time  of  the  execution  of  the  second  bond,  the 
sureties  on  both  bonds  are  jointly  liable  for  any  deficit  in  deposits  of 
school  money  subsequently  made  and  remaining  unpaid  at  the  expira- 
tion of  such  treasurer's  term  of  office,  if  he,  as  manager  of  the  corpora- 
tion, has  deposited  sufficient  of  its  money,  subsequent  to  the  execution 
of  the  second  bond,  to  make  good  the  deficit  in  school  money  existing 
prior  thereto.  Oilbert  v.  Board  of  Edtccation,  700. 
Sea  Carbiebs,  11;  Elections,  3;  Execution,  5,  6;  Mandamus. 

OFFICIAL  BONDS. 
See  Office  and  Officers,  3-5. 

OLEOMARGARINE. 
See  Criminal  Law,  2. 

ORDINANCES. 
See  Municipal  Corporations. 

PARENT  AND  CHILD. 

1.  Liabilitt  of  Father  for  Torts  of  Child.  —  A  father  is  never  liable 

for  the  wrongful  acts  of  his  minor  child,  unless  they  are  committed  with 
the  father's  consent  or  in  connection  with  the  business  of  the  latter. 
Smith  V.  Davenport,  737. 

2.  Earnings  of  Minor  Son,  until  Emancipated,  Belong  to  his  Father, 

and  the  creditors  of  the  latter  have  the  same  right  to  look  to  them  and 
to  the  property  in  which  they  are  invested  as  to  any  other  effects  of 
their  debtor.    Scltttster  v.  Bauman  J.  Co.,  327. 
See  Infants,  2. 

•       PAROL  EVIDENCE. 
See  Contracts,  12;  Evidence;  Sales,  I,  2. 

PARTIES. 
See  Insurance,  31;  Pleading,  10;  Trial,  4;  Wills,  1. 
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PARTITION. 

1.  Partition  bbtwekn  Tenants  in  Common  bt  Consent  —  Effect  of. — 

Wherei  partition  between  tenants  in  common  is  made  by  consent  by 
means  of  deeds  mutually  executed,  the  deeds  do  not  pass  title  to  any 
real  estate,  but  simply  designate  the  share  of  each  by  metes  and  bounds, 
destroying  the  unity  of  possession,  and  allotting  the  land  to  be  held  in 
severalty;  nor  do  the  deeds  operate  as  an  estoppel,  except  to  establish 
the  extent  of  the  interest  of  each  tenant  in  his  ancestor's  lands.  Har- 
rison V.  Ray,  57. 

2.  Judgment  in  Partition  —  Conclusiveness  of.  —  A  decree  in  partition 

is  conclusive  between  the  parties,  as  to  the  title  to  the  land,  and  the  fact 
that  they  are  tenants  in  common.  Each  of  them  is  thereby  estopped 
from  attempting  to  show  in  another  proceeding  that  he  was  holding  the 
premises  adversely  to  his  co-tenant,  or  that  he  had  no  interest  therein 
at  the  date  of  the  rendition  of  the  decree  in  partition.  Momli  v.  Mcyr- 
rill,  95. 

3.  Judgment  in  Partition  —  Collateral  Attack.  —  When  a  decree  in 

partition  is  made  by  one  referee,  instead  of  three  as  provided  by  statute, 
the  irregularity  cannot  be  inquired  into  in  a  collateral  proceeding. 
Morrill  v.  Morrill,  95. 

PARTNERSHIP. 

1.  Assumption  bt  a  Partnership  of  a  Debt  of  One  of  its  Members  is 

not  a  fraud  upon  the  partnership  creditors,  if  the  firm  is  solvent  and 
able  to  pay  its  other  debts  at  the  time.     Hage  v.  Gampbell,  422. 

2.  Partnership,  Assumption  of  Debt  by. — The  failure  to  enter  on  the 

books  of  a  partnership  a  credit  for  moneys  alleged  to  have  been  loaned, 
or  to  give  any  security  for  such  money,  or  to  make  any  agreement  as 
to  when  it  should  be  repaid,  are  circumstances  properly  to  be  consid- 
ered in  determining  whether  such  loan  was  in  fact  made,  but  do  not 
prevent  it  from  becoming  a  valid  partnership  debt,  if  the  jury  are  sat- 
isfied that  it  was  made  in  good  faith  and  without  any  fraudulent  pur- 
pose.    Hage  v.  Campbell,  422. 

3.  One  Partner  may  Secure  a  Firm  Debt,  in  the  absence  of  his  copart- 

ner, and  without  his  knowledge  and  consent,  by  executing  a  mortgage 
in  the  name  of  the  firm  upon  its  personal  property.  Hage  v.  Campbell, 
422. 

4.  Partner  cannot  Pledge  Partnership  Property  as  Security  fob 

HIS  Private  Debts.     Oliphant  v.  Marlcham,  363. 

6.  Priority  of  Partnership  Creditors  —  Distribution  of  Funds. — 
Partnership  creditors  have  a  primary  and  exclusive  claim  upon  the  part- 
nership assets  of  bankrupt  or  insolvent  partners.  Hundley  v.  Farria, 
863. 

6.  Prior  Lien  of  Partnership  Creditor  —  What  Creates  —  Ex:cep- 
TION.  —  It  is  only  when  the  dissolution  of  a  partnership  occurs  by  rea« 
son  of  the  death  of  a  partner,  or  the  bankruptcy  of  the  firm,  that  the 
equitable  lien  of  the  partnership  creditors  attaches;  and  when  there  is 
no  joint  fund  and  no  solvent  partner,  an  exception  to  this  rule  arises. 
Hundley  v.  Farris,  863. 

7-  Priority  of  Partnership  Creditors.  — The  priority  of  a  firm  creditor 
to  be  satisfied  out  of  the  firm  property  is  not  lost  by  dissolution  of  the 
partnership,  or  the  death  of  one  member  of  the  firm;  nor  by  a  statute 
merely  prescribing  methods  of  procedure  in  caise  of  such  death;  nor  by 
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a  vtatnte  requiring  all  joint  contracts  to  be  considered  as  Joint  and  ser- 
eral  and  making  provision  for  suit  against  any  one  or  more  of  those- 
liable.  Sucli  statutes  confer  no  additional  rights  on  partnership  or  on 
individual  creditors,  and  do  not  affect  or  vary  the  equitable  priorities  of 
partnership  creditors.  Hundley  v.  Farris,  863. 
8.  Prioritt  of  Individual  Creditors.  —  Individual  creditors  of  a  part- 
nership have  the  exclusive  and  primary  right  to  have  their  debts  satis- 
fied  out  of  the  separate  property  of  the  individual  partners,  tiundlep^ 
T.  Farris,  863. 

See  Assignment,  3;  Insttrance,  17. 

PARTY-WALL. 
ly  One  Who  has  Built  two  houses  having  a  common  wall  between  then» 
afterwards  conveys  them  to  different  persons  by  conveyances  in  which 
each  parcel  is  described  as  terminating  at  a  line  which  is  in  fact  in  the 
center  of  the  wall,  though  the  wall  is  not  mentioned,  such  conveyance» 
put  upon  each  wall  the  burden  and  the  privilege  of  a  party-walL 
CarUon  v.  Blake,  818. 

PAYMENT. 

1.  Payments,  Application  of,  —  A  creditor  may  apply  a  payment  to  any 

debt  which  he  may  choose,  where  the  debtor  has  not  directed  such  ap« 
plication,  and  this  rule  continues  though  the  debt  has  been  barred  by 
the  statute  of  limitations.     Blake  v.  Sawyer,  762. 

2.  Payment  as  to  Third  Party.  — A  judgment  on  a  bond  and  a  mortgage 

given  for  the  same  debt  are  distinct  and  separate  securities,  and  as 
against  the  rights  of  third  persons  the  payment  of  either  extinguishes 
the  debt  and  satisfies  the  other.     Meigs  ▼.  Bunting,  273. 

3.  Judgment  on   Bond  and  Mortgage  —  Presumption  of  Payment  as 

BETWEEN  Parties.  —  A  judgment  on  a  bond  and  a  mortgage  given  for 
the  same  debt  are  so  far  parts  of  the  same  transaction  that  the  satisfac> 
tion  of  one  is  presumed  to  be  a  payment  and  satisfaction  of  the  other, 
as  between  the  parties,  and  puts  the  burden  of  proof  on  the  creditor  to 
■how  a  different  intent,  or  that  the  debt  is  not  actually  paid.  Meigm 
▼.  Bunting,  273. 

See  Dxbtob  and  Creditor,  1,  2. 

PEDDLERS. 

8alx  ot  Articles  Made  in  Another  State — Right  to  Impose  License. 
—  One  who  goes  from  place  to  place  in  a  state  soliciting  the  sale  of  and 
selling  sewing-machines,  which  are  made  by  and  are  the  property  of  a 
citizen  of  another  state,  is  a  peddler,  from  whom  a  license  may  be  ex- 
acted by  the  state  in  which  the  machines  are  sold;  and  upon  a  failure 
to  obtain  such  license,  he  is  liable  to  the  penalty  imposed  by  statot** 
therefor.    BUxU  ▼.  Emert,  874. 

See  Commerce,  3. 

PEDIGREK 
See  Evidence,  2. 

PENALTY. 
Bee  Cakbiebb,  19,  20;  Commerce,  3;  Marriage  and  Divorce,  8;  pEDDLXBa.- 


Index.  993 

PERJURY. 
See  Slander,  I. 

PERSONAL  INJURIES. 
See  Damages,  1;  Hiohways,  i. 

PERSONAL  PROPERTY. 
See  Criminal  Law,  8,  9. 

PHYSICIANS  AND  SURGEONS. 
See  Dentistry. 

PLEADING. 

1.  A  Party  cannot  Aid  his  Complaint  by  departing  from  the  eanae  of 

action  stated  therein,  and  alleging  another  and  different  one  in  his  reply 
to  the  answer.     Morrill  v.  Morrill,  95. 

2.  Declaration  Containing  One  Good  Count  Spsticient  to  Sustain 

General  Verdict.  —  Where  a  declaration  contains  one  good  count,  it 
is  sufficient  to  sustain  a  general  verdict,  even  though  all  the  other 
counts  are  defective.     Shreffler  v.  Nadelh^ffer,  626. 

3.  Dismissal  ov  Count  of  Complaint  Carries  Plea  thereto  with  It 

—  Pleading  over  after  Demurrer  Overruled  Precludes  Motion 
IN  Arrest  of  Judgment.  —  Where  a  defendant  demurs  to  a  decla- 
ration, and,  after  his  demurrer  is  overruled,  pleads  over,  he  will  ba 
precluded  from  insisting  upon  a  motion  in  arrest  of  judgment  for  in- 
sufficiency in  the  declaration.     Shreffler  v.  Nadelhoffer,  626. 

4.  General  Demurrer  will  not  Reach  Defective  Claim  for  Exem- 

plary  Damages  when.  — In  an  action  to  recover  actual  and  exemplary, 
damages,  if  the  petition  is  sufficient  for  the  recovery  of  actual  damages, 
a  defect  therein  in  stating  a  claim  for  exemplary  damages  cannot  be 
reached  by  a  general  demurrer.     Taylor  etc.  R'y  Co.  v.  Taylor,  316. 

5.  General  Demurrer  to  Answer  Properly  Overruled  when.  — Where 

a  general  demurrer  is  interposed  to  an  answer,  if  any  part  of  the  an- 
Bwer  presents  a  valid  defense  to  the  suit,  either  in  whole  or  in  part,  the 
demurrer  should  be  overruled.     Oliphant  v.  Markliam,  363. 

6.  Demurrer  to  Bill   for  want  of  equity,  if  general,  will  be  overraled, 

if  there  is  any  ground  of  eqiiitable  relief  stated  in  the  bill,  even  if 
there  are  any  number  of  grounds  of  special  demurrer.  El  Modello 
Cigar  Mfg.  Co.  v.  Gato,  537. 

7.  Unnecessary  Allegation  in  Pleading  may  be  Disregarded.  — Where 

a  replication  presents  a  sufficient  reply  to  the  plea  of  the  defendant, 
and  also  contains  a  further  allegation  which  is  unnecessary,  such  alle- 
gation may  be  disregarded  as  mere  surplusage.  Alkmania  F.  Ins.  Co. 
v.  Peck,  610. 

8.  Necessity  of  Formal  Issue  Waived  by  Going  to  Trial  when.  — 

Where  a  defendant  goes  to  trial  without  objecting  that  one  of  his  pleas 
has  not  been  answered,  and  without  moving  for  any  judgment  thereon 
for  want  of  a  replication,  he  thereby  waives  the  necessity  of  a  formal 
issue  on  that  plea,  and  the  irregularity  ia  cured  by  verdict.  Shreffler  r. 
Nadelhoffer,  626. 

9.  Suit  to  Establish  Will  —  Parties  —  Amendment — Limitations.— 

When  an  action  to  establish  a  rejected  will  is  commenced  in  the  nana* 
Am.  St.  Rep.,  Vol,  XXin.— 63 
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of  aa  unincorporated  cbnrch  society,  and  tbe  petition  is  dismissed  for 
want  of  capacity  in  the  plaintiff  to  sne,  members  of  such  church,  suing 
in  their  own  behalf  as  well  as  in  behalf  of  all  members,  may  be  snbsti* 
tnted  as  plaintiff's  by  amended  petition.  Such  amendment  introduces 
no  new  cause  of  action,  and  relates  back  to  the  commencement  of  the 
suit,  so  as  to  arrest  the  running  of  the  statute  of  limitations.  Lilfy  v. 
Tobbdn,  887. 

10.  Defective  Statement  op  Cause  of  Action  Cured  by  General  Veb- 
DICT.  — Where  only  the  statement  of  a  plaintiff's  cause  of  action  is  de- 
fective or  inaccurate,  the  defect  is  cured  by  a  general  verdict  in  his 
favor;  bat  where  no  cause  of  action  is  stated,  the  omission  is  not  cured 
by  verdict.     Shreffler  v.  Nadelhoffer,  626. 

8oe  Appeal  and  Error,  16;  Insurance,  59,  60;  Landlord  and  Tenant,  5; 
LiHTTATioNS  OF  ACTIONS,  1;  Railroad  COMPANIES,  29,  30;  Sales,  2; 
Slander,  3-7* 

PLEDGR 
See  Brokers,  1;  Master  and  Servant,  27;  Partnership.  4. 

POLICE  POWER. 
See  Commxrok;  Criminal  Law,  8,  9;  Municipal  Corporations.  10:  Stit> 

utes,  2-4. 

POWER  OF  SALK 
See  Mortgages,  4. 

PREFERENCES. 
See  Debtor  and  Creditor,  4. 

PRESUMPTIONS. 
See  Appkal  and  Error,  15;   Bills  and  Notes,  3;   Carriers,  10,  14; 
Courts;  Criminal  Law,  4;  Husband  and  Wife,  6;  Insurance,  16; 
Judgment,  18;  Libel,  2,  3;  Nuisance,  4;  Office  and  Officers^  1; 
Payment,  3;  Trade-marks,  4. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRINCIPAL  AND  SURETY. 
See  Surety. 

PRIORITIES. 
See  Deeds,  2;  Partnership,  7,  8. 

PRIVATE  WAYS. 

L  Right  of  Way  of  Necessity  is  Upheld  on  the  Principle  that  the 
grant  of  a  thing  is  presumed  to  include,  as  an  incident,  whatever  right 
the  grantee  had  in  connection  with  it,  and  could  convey  by  apt  words, 
without  which  the  thing  granted  would  prove  practically  nseless  to  the 
grantee.      WhUehouse  v.  Cummings,  756. 

2.  Right  of  Necessity.  — The  fact  that  access  to  land  may  be  had  by  pass* 
ing  over  the  lands  of  a  third  person  will  not  defeat  a  grantee's  claim  to 
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«  way  by  necessity  over  the  lands  retained  by  bis  grantor,  if  there  is  no 
right  to  pass  over  the  landa  of  such  third  person.  Whitehouse  v.  Cum- 
tnings,  756. 

PRIVILEGED  COMMUNICATIONS. 
See  Libel;  Slander. 

PROCESS. 
Affidavit  for  Publication  —  Amendment. — Where  the  jurisdictional 
facts  necessary  to  warrant  service  upon  defendant  by  publication  were 
in  existence  at  the  commencement  of  the  action,  and  the  affidavit  for 
publication,  otherwise  good,  is  voidable  because  a  material  fact  is  infer- 
entially  but  insuflSciently  stated,  the  court  may,  either  before  or  after 
judgment,  permit  an  amended  and  corrected  affidavit  for  publication 
to  be  filed,  and  when  filed,  it  gives  the  court  jurisdiction,  and  relates 
back  to  the  time  of  the  commencement  of  the  action.  Long  v.  Fife, 
724. 

See  Corporations,  13;  Judgment,  3. 

PROFITS. 
See  Damages,  2. 

PROXIMATE  CAUSE. 
See  Negliqence,  1-4;  Railroad  Companies,  15. 

PUBLICATION. 
See  Judgment,  3;  Process. 

PUNISHMENT. 

See  Imprisonment. 

QUITCLAIM  DEED. 
See  Deeds,  2. 

RAILROAD  COMPANIES. 

1.  Eminent  Domain  —  Electric  or  Horse-power  Street-railways  cah- 

NOT  Exercise  Right  of.  —  A  statute  investing  " a  corporation  organ- 
ized for  the  construction  of  any  railway"  with  the  power  to  exercise  the 
right  of  eminent  domain,  and  which  appears  upon  its  face  as  only  con- 
templating and  authorizing  a  railway  to  be  constructed  where  none 
existed  before,  through  the  country,  and  requiring  bridges,  cuttings, 
embankments,  tunnels,  buildings  for  depots,  engine-houses,  repair- 
shops,  and  switches  to  enable  it  to  properly  conduct  its  business,  and 
which  can  have  little  or  no  reference  to  corporations  organized  and 
operated  as  street-railways  propelled  by  electricity  or  'horse-power, 
and  intended  to  accommodate  local  convenience  for  the  transportation 
of  passengers,  does  not  authorize  such  railways  to  condemn  private 
property  for  a  right  of  way.  21iompson- Houston  Electric  Co.  v.  Simon, 
86. 

2.  Eminent  Domain  —  Measure  of  Damages.  —  The  measure  of  damages 

for  the  taking  of  land  for  railroad  purposes  is  the  difference  between  the 
value  of  the  entire  lot  as  it  was  just  before  the  taking,  and  the  value  of 
what  is  left  after  the  taking.     Harris  v.  Schuylkill  etc.  R.  R.  Co.,  278. 
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8.  Eminent  Domain  —  Elements  or  Estimation  of  Valttb.  —  The  Talne* 
of  part  of  a  lot  of  land  at  the  time  of  the  taking  for  railroad  purposes  i» 
the  value  as  it  was,  not  as  it  might  have  been  with  improvements;  and 
the  value  of  the  rest  of  the  lot  after  the  taking  is  its  value  as  it  then  is, 
not  as  it  is  when  improved;  and  both  values,  before  and  after  the  taking^ 
are  the  general  market  values  of  the  particular  lot,  considering  such 
advantages  or  disadvantages  as  are  special  and  peculiar  to  it,  without^ 
reference  to  the  general  rise  or  fall  common  to  it,  with  other  property 
in  the  neighborhood,  consequent  upon  the  coming  of  the  railroad.  Har- 
ris V.  Schuylkill  etc.  R.  R.  Co.,  278. 

4.  Eminent  Domain  —  Elements  of  Estimation  of  Damages  —  Evi- 
dence. —  The  presence  of  a  sewer  on  land  taken  for  railroad  purposes  is 
a  fact  affecting  the  condition  and  value  of  the  land  at  the  time  of  the 
taking,  and  whether  or  not  the  sewer  was  removed  by  the  railroad  com- 
pany as  a  necessary  result  of  the  construction  of  the  road,  or  by  a  city  itt' 
cessation  of  a  trespass,  are  also  facts  for  the  consideration  by  the  jury  iik< 
estimating  damages.  Consequently  a  record  in  ejectment  by  the  lot- 
owner  against  the  city  tends  to  establish  a  trespass  in  maintaining  th<» 
sewer,  which  it  is  bound  to  discontinue,  and  it  is  therefore  admissible 
on  the  'issue  as  to  whether  or  not  the  sewer  was  removed  by  the  city. 
Harris  v.  Schuylkill  etc.  R.  R.  Co.,  278. 

6.  Eminent  Domain  —  Estimation  of  Value  —  Evidence.  —  In  estimat- 
ing the  value  of  land  before  the  taking  for  railroad  purposes,  its  pos- 
sible and  probable  uses  are  important  elements,  and  may  be  shown  by 
the  opinions  of  experts;  but  the  details  of  improvement,  cost,  or  proba-^ 
1)le  rental  value  afterwards  are  not  admissible  as  independent  facts^ 
still,  they  ought  to  enter  into  the  view  of  the  expert  in  forming  hi»- 
opinion,  and  whether  they  have  done  so  or  not  is  a  legitimate  subject- 
of  cross-examination.     Harris  v.  Schuylkill  etc.  R.  R.  Co.,  278. 

6.  Eminent  Domain  —  Erection  Outside  of  Land  Taken  cannot  be  Set 

OFF  A3  Impkovement. — The  erection  of  a  bulkhead  by  a  railroad 
company,  entirely  outside  of  land  taken  as  a  right  of  way,  cannot  be 
claimed  to  be  an  improvement  and  benefit  to  the  property,  in  order  to- 
reduce  damages  in  an  action  to  recover  for  its  erection,  unless  authority 
is  shown  for  erecting  it.  An  agreement  on  the  part  of  the  land-owner 
that  it  shall  be  erected  without  cost  or  expense  to  him  does  not  consti- 
tute such  authority.     Harris  v.  Schuylkill  etc.  R.  R.  Co.,  278. 

7.  Culverts  and  Sluices  —  Duty  of  Railway  Company  to  Construct. — 

In  Texas,  railway  companies  are  by  statute  required,  in  constructin|^ 
their  tracks,  to  construct  all  necessary  culverts  and  sluices  required 
by  the  natural  lay  of  the  land,  to  prevent  surface  water  from  being  di- 
verted from  its  natural  and  usual  course  and  thrown  upon  land,  where 
it  would  not  otherwise  have  gone.     Austin  etc.  R'y  Co.  v.  Anderson,  350. 

8.  Instructions  Properly  Refused.  —  A  railway  company,  bound  by  law 

to  so  construct  its  road  as  not  to  divert  the  natural  flow  of  surface 
water  from  its  usual  course,  to  the  injury  of  adjacent  lands,  is  not  enti- 
tled to  have  the  jury  charged  that  "  if  the  road-bed  was  constructed  so 
as  to  let  the  water  pass  with  as  little  injury  to  plaintiff  as  could  b» 
practically  done  without  making  the  road  insecure,  then  the  defendant 
company  would  not  be  liable  for  injury  from  water-action  after  it  left 
the  right  of  way."    Austin  etc  R'y  Co.  v.  Anderson,  350. 

9.  Damage  from  Sdrfacb  Wateb  Diverted  by  Railway  Embankment  — 

Liability  of  Comfamt  fob.  —  Where  a  railway  embankment  and  cnl- 
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"Terta  divert  snrface  water  from  its  natural  and  nsnal  coarse,  and  cans* 
it  to  flow  over  a  party's  land,  and  permanently  injure  the  same,  and  de- 
stroy his  crops,  the  company  will  be  liable  for  the  injury  so  caused. 
But  it  will  not  be  liable  for  any  injury  that  would  have  resulted  to  the 
land  by  reason  of  the  natural  flow  of  the  water,  had  the  embankment 
and  culverts  not  been  built.     Austin  etc.  E'y  Co.  v.  Anderson,  350. 

10.  Cause  or  Action  for  Nuisance  does  not  Accrue  until  Injury  Sus- 
tained WHEN.  —  Where  a  railroad  embankment  and  culverts  do  not  of 
themselves  constitute  a  nuisance  nor  an  invasion  of  a  party's  rights,  not 
being  put  on  his  land,  and  only  become  a  nuisance  at  intervals  by  di- 
verting water  from  rainfalls  from  its  usual  flow  upon  his  land,  a  cause  of 
action  does  not  accrue  to  him  until  the  injury  is  sustained.  Austin  etc 
B'y  Co.  V.  Anderson,  350. 

11,  Railway  Company  Permitting  its  Road  to  be  Defective  Charge- 
able WITH  Negligence.  —  A  railway  company  that  permits  its  road- 
bed, track,  or  bridges  to  become  so  defective  and  out  of  repair  as  to 
render  the  operation  of  its  trains  over  the  same  more  dangerous  to  its 
employees  than  is  reasonable  and  proper  is  guilty  of  negligence.  And 
a  court  may,  without  saying  anything  about  negligence,  instruct  tha 
jury  that  if  a  railway  company  permits  its  road-bed  and  track  to  become 
unreasonably  dangerous  to  its  employees,  a  recovery  may  be  had  against 
it.     Taylor  etc.  R'y  Co.  v.  Taylor,  316. 

32.  Condition  of  Railway  Track,  Evidence  of,  when  Admissible.  —  In 
an  action  to  recover  for  injuries  received  in  a  railway  wreck,  evidence 
tending  to  show  the  condition  of  the  track  and  road-bed  immediately 
before  and  at  the  time  of  the  wreck,  at  places  other  than  where  the 
wreck  occurred,  is  admissible,     Taylor  etc.  R'y  Co.  v.  Taylor,  316. 

13.  Liability  of  Railway  Company  for  Negligence  while  in  Hands  of 
Receivers.  —  A  railway  company  is  liable  for  personal  injuries  re- 
ceived through  negligence  of  its  employees  while  it  is  in  the  hands  of  a 
receiver  under  substantially  the  same  state  of  facts  as  was  shown  in 
the  case  of  Texas  Pac.  R'y  Co.  v,  Johnson,  76  Tex.  421;  18  Am.  St. 
Rep.  60.     Texas  etc.  R'y  Co.  v.  Miller,  308. 

14.  Persons  Traveling  upon  Railroad  Tracks  as  Highways  are  Guiltt 
OF  Gross  Negligence,  and  the  railroad  company  is  responsible  only  for 
willful  or  wanton  injuries  to  them,  or  for  injuries  resulting  from  a  de- 
gree of  negligence  equivalent  thereto.  The  company  does  not  owe  to 
such  persons  the  duty  to  furnish  flagmen  or  to  ring  a  bell.  These  are 
for  the  benefit  of  those  about  to  cross  railroad  tracks.  Roden  v.  Chi- 
cago etc.  R'y  Co.,  585. 

.15.  Negligence  —  Proximate  Cause.  —  A  railroad  engineer,  whose  negli- 
gence is  about  to  cause  a  collision,  is  justified  in  leaping  from  his  engine 
to  save  his  life,  in  any  criminal  aspect  of  the  case,  even  though,  in  so 
doing,  he  puts  in  jeopardy  the  lives  of  others;  but  he  or  his  employer  la 
liable  in  damages  for  an  injury  to  a  third  person  caused  by  a  collision 
resulting  from  the  engineer's  primary  negligence,  aud  rendered  possible 
by  his  leaping  from  his  engine.     Bunting  v.  Uogsett,  192. 

16.  Instruction  Assuming  Fact  not  Proven  is  Erroneous.  —  In  an  ac- 
tion against  a  railway  company  to  recover  damages  for  personal  injuries, 
a  charge  to  the  jury  assuming  that  a  person  not  shown  to  be  the  repre- 
sentative of  the  company  would  bind  it  by  his  promise  to  remedy  the 
extinction  of  an  electric  light  not  furnished  nor  controlled  by  the  com- 
pany, is  erroneous.     Nor,  under  such  circumstances,  should  the  jury  b* 
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instmcted  that  his  negligence  was  the  negligence  of  the  company,  or1i!» 
promise  its  promise.     Otilf  etc.  R'y  Co.  v.  Brentford,  377. 

17.  Contributory  Negligence,  What  Constitutes.  —  In  an  action  brought 
by  a  wife  against  a  railway  company  to  recover  damages  for  the  death 
of  her  husband,  a  charge  to  the  jury  that  if  the  deceased  was  guilty  of 
contributory  negligence  the  plaintiff  could  not  recover,  and  that  in  rid- 
ing on  the  train  of  the  defendant  it  was  the  duty  of  the  deceased  to  con- 
duct  himself  as  a  man  of  ordinary  prudence  and  care  would  have  done 
under  the  circumstances  in  which  he  was,  and  if  he  failed  to  use  such 
ordinary  care,  and  by  so  doing  brought  about  or  contributed  to  his  own 
death,  he  would  be  guilty  of  contributory  negligence,  correctly  state* 
the  law.     Taylor  etc.  R'y  Co.  v.  Taylor,  316. 

18.  Risks  not  Assumed  by  Employee  of  Railway  Company.  — A  railway 
employee  traveling  to  his  work  over  a  part  of  the  company's  road,  wher& 
he  owes  no  duty  of  inspection,  does  not  assume  risks  from  defects  in  the 
road-bed,  track,  or  bridges  which  render  his  employment  more  hazard- 
ous than  is  reasonable.  It  is  the  duty  of  the  company  to  keep  its  road 
in  a  reasonably  safe  condition,  and  every  employee  has  the  right  to  a«- 
Bume  that  a  part  of  the  road  which  he  ia  not  required  to  inspect  or  re- 
pair is  in  such  condition.     Taylor  etc.  R'y  Co.  v.  Taylor,  316. 

19.  Common  Carriers  —  Order  and  Burden  of  Proof  in  Case  of  Loss.  — 
In  an  action  against  a  railroad  company  to  recover  for  goods  lost  by  it 
as  a  common  carrier,  the  burden  of  proof  is  first  on  the  plaintiff  to  show 
delivery  and  acceptance  of  the  goods  to  be  carried,  and  secondly,  the 
loss  and  the  value  thereof.  The  burden  is  then  shifted  on  the  carrier 
to  disprove  these  facts  by  a  preponderance  of  evidence,  or  that  the  loss 
was  occasioned  by  the  act  of  God  or  the  public  enemy,  or  that  the  gTJods 
contained,  in  their  nature,  elements  of  destruction  occasioning  their 
loss.     Savannah  etc.  R'y  Co.  v.  Harris,  551. 

20.  Duty  of  Railway  Company  to  Use  Greatest  Care  in  Providing  fob 
Safety  of  Passengkrs.  — It  is  the  duty  of  a  railway  company  to  use 
such  means  and  foresight  in  providing  for  the  safety  of  passengers  as 
persons  of  the  greatest  care  and  prudence  usually  use  in  similar  cases. 
This  rule,  imposing  upon  it  the  highest  degree  of  care,  applies,  however, 
only  to  those  means  and  measures  of  safety  which  the  passenger  must 
of  necessity  trust  wholly  to  it,  and  is,  in  general,  applicable  only  to  the 
period  during  which  it  is  in  a  certain  sense  the  bailee  of  the  person  of 
the  passenger.  But  this  degree  of  care  is  required  of  all  passenger  car- 
riers in  reference  to  the  movement  of  a  train  at  a  station,  as  well  as  on 
the  road;  for  over  such  movement  the  passenger  has  no  more  control  in 
the  one  case  than  in  the  other,  and  must  trust  wholly  to  the  carrier,  as 
he  does  when  sitting  in  the  car  as  to  the  rate  of  speed  or  any  other  mat- 
ter affecting  his  safety.  The  transit  of  a  passenger  cannot  be  considered 
as  ended  until  he  has  left  the  car.     Texas  etc  R'y  Co.  v.  Miller,  308. 

21.  Whether  Railway  Passenger  must  be  Assisted  in  Alighting  from 
Car  Question  fob  Jury  when.  — The  question  whether  or  not  the 
failure  of  the  employees  of  a  railway  company  to  assist  a  female  passen- 
ger laden  with  bundles  in  alighting  from  a  car  is  a  want  of  that  measure 
of  care  which  the  company  owes  to  her  as  a  passenger,  is  one  to  be  de- 
termined by  the  jury  upon  a  consideration  of  all  the  circumstances  ia 
the  particular  case.     Texas  etc.  R'y  Co.  v.  Miller,  308. 

22.  Injury  to  Mail  Agent  Traveling  in  Mail-car,  Liability  of  Rail- 
way Company  fob.  —  A  railway  company  is  liable  for  injury  received; 
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hy  a  mail  agent  while  traveling  in  a  mail-car,  by  reason  of  the  negli- 
gence of  its  servants,  where  the  contract  by  virtue  of  which  he  became 
entitled  to  transportation  was  made  with  reference  to  his  transporta- 
tion in  that  car.     Gulf  etc.  E'y  Co,  v.  Wilson,  345. 

23.  Mail  Agent  on  Railway  Train  to  be  Regarded  as  Passenger.  — 

A  mail  agent  lawfully  on  a  railway  train,  and  entitled  to  transporta- 
tion, is  to  be  regarded  as  essentially  a  passenger,  and  entitled  to  recover 
for  an  injury  resulting  from  the  negligence  of  the  company  or  of  its  ser- 
vants, whether  the  company  is  compensated  for  his  transportation  by 
the  charge  for  the  car,  or  for  the  transportation  of  the  property  of  which 
he  has  charge,  or  receives  no  compensation  whatever  for  his  carriage. 
Oulfetc.  R'y  Co.  v.   Wilson,  345, 

24.  Railroad  Companies  have  No  Right  to  prescribe  the  dress  of  any 
passenger.     South  Florida  R.  R.  Co.  v.  Rhodes,  506. 

25.  Carriers  of  Passengers  —  Reasonableness  of  Rules  prescribed  by 
railroad  companies  and  like  corporations  is  a  question  of  law  to  be  de- 
cided by  the  court,  and  not  by  the  jury.  South  Florida  R.  R.  Co.  v. 
Rhodes,  506. 

26.  Carriers  of  Passengers  —  Unreasonable  Rule. — A  rule  prescribed 
by  a  railroad,  inhibiting  passengers  from  wearing  on  its  cars  the  uni- 
form caps  and  badges  of  the  employees  of  another  line  of  carriers,  is  not 
a  reasonable  rule.  The  expulsion  of  a  passenger  simply  for  wearing 
such  cap  or  badge  is  illegal,  and  he  is  entitled  to  damages  therefor. 
South  Florida  R.  R.  Co.  v.  Rhodes,  506. 

27.  Carriers  of  Passengers — Expulsion  of  Passengers. — A  statute 
providing  that  a  railroad  company,  in  ejecting  a  passenger  for  non-pay- 
ment of  fare,  must  do  so  at  a  usual  stopping-place  or  near  some  dwell- 
ing-house, applies  only  to  passengers  who  have  not  paid  their  fare. 
Passengers,  for  any  other  violation  of  the  reasonable  rules  of  the  com- 
pany, may  be  expelled  at  any  convenient  and  safe  point  selected  by 
the  officer  in  charge,  no  more  force  being  used  than  is  necessary.  South 
Florida  R.  R.  Co.  v.  Rhodes,  506. 

2S.  Carrier  of  Passengers  —  Expulsion  of  Passenger  —  Excessivb 
Damages.  —  Where  a  passenger  is  unlawfully  expelled  from  a  railroad 
train,  without  malice  or  more  force  than  is  necessary  to  effect  his  ex- 
pulsion, a  verdict  for  five  thousand  dollars  damages  therefor  is  excessive, 
and  should  be  set  aside.     South  Florida  R.  R.  Co.  v.  Rhodes,  506. 

29.  Carrier  of  Passengers  —  Sufficiency  of  Complaint  against.  —  A 
complaint  in  an  action  by  a  passenger  against  a  railroad  company  for 
wrongfully  expelling  him  from  a  train  need  not  allege  that  at  the  time 
of  his  expulsion  he  was  complying  with  the  reasonable  rules  of  the  com- 
pany, nor  that  he  was  not  about  to  violate  them.  South  Florida  R.  R.  ' 
Co.  V.  Rhodes,  506. 

30.  Negligence,  Sufficient  Allegation  of,  in  Complaint.  —  A  complaint 
which  alleges,  in  substance,  that  the  railway  car  in  which  the  plaintiff 
was  traveling  was  derailed  through  the  negligence  of  the  railway  com- 
pany and  its  servants,  and  that  thus  the  plaintiff  was  injured,  is  suffi- 
cient, without  stating  the  particular  acts  of  negligence  which  caused  the 
derailment  of  the  car  and  the  injury  to  the  plaintiff.  Gulf  etc.  R'y  Co. 
V.   Wilson,  345. 

81.  Negligence,  Question  of,  to  be  Determined  by  Jury  when.  — 
Where  an  injury  to  a  passenger  on  a  railway  train  results  from  the  de- 
railment of  the  train  by  running  upon  a  calf  upon  the  track,  in  view  of 
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the  fact  that  the  company  has  the  right  to  fence  its  track,  it  is  for  th« 
jury  to  determine  whether  or  not  the  company  was  negligent.  Oulf  etc 
R'y  Co.  y.  Wilson,  345. 

82.  Slekfinq-cak  Comfakt  is  answerable  to  plaintiff  if  its  servants  failed 
and  neglected  to  awake  the  plaintiff  and  his  wife  in  time  to  enable  them 
to  dress  and  get  off  the  train  at  the  station  of  their  destination,  and 
caused  plaintiff  and  his  wife  to  get  off  the  train  at  a  water-tank  half  a 
mile  from  the  station,  before  daylight,  on  a  damp,  cold  morning  in 
February,  where  they  were  compelled  to  stand  for  a  long  time  in  the 
rain,  mud,  and  cold,  not  knowing  where  the  station  was,  the  train 
having  moved  off  before  they  ascertained  that  the  station  had  not  been 
reached;  and  plaintiff's  wife  was  made  sick  and  her  health  permanently 
impaired  by  the  exposure;  and  plaintiff  was  forced  to  provide  medical 
aid  for  his  wife  and  to  pay  for  the  same,  to  remain  away  from  his  home 
to  attend  to  her,  and  suffered  much  mental  anguish  on  account  of  her 
condition.     Pullman  P.  Car  Co.  v.  Smith,  356. 

83.  Sleeping-oar  Company,  Duty  and  Liability  op,  to  Passengers.  — 
Where  a  sleeping-car  company  undertakes  to  furnish  sleeping  accom- 
modations to  passengers,  such  accommodations  being  under  its  exclusive 
«ontrol,  and  receives  compensation  therefor,  it  is  its  duty  to  awake  and 
notify  passengers  in  time  for  them  to  prepare  to  safely  and  comfortably 
leave  the  train  at  the  place  of  their  destination;  and  if  it  fails  to  perform 
this  duty,  and  injury  results,  it  will  be  liable  therefor,  although  tha 
railway  company  might  also  be  liable.  Pullman  P.  Car  Co.  ▼.  Smithp 
356. 

See  Agxnoy,  7;  Carriers;  Contracts,  15;  Nuisanok,  4,  5;  Trial,  4. 

RAPE. 

1.  Incest  —  Evidence.  —  Evidence  showing  the  commission  of  rape  will  not 

sustain  a  conviction  under  an  indictment  charging  incest  alone.  StaU 
V.  Jarvis,  141. 

2.  Incest.  —  Rape  by  forcible  ravishment,  and  incest,  cannot  be  committed 

by  the  same  act,  as  incest  is  accomplished  by  the  concurring  assent  of 
two  persons,  while  rape  is  committed  through  the  impelling  will  of  one. 
State  V.  Jarvis,  141. 
8.  Rape  —  Evidence.  — Rape  and  incest  are  two  distinct  crimes,  and  while 
evidence  of  the  violence  used  in  the  commission  of  the  former  is  admis- 
sible, such  evidence  is  not  admissible  under  an  indictment  charging  the 
latter  crime  alone.     State  v.  Jarvis,  141. 

RATIFICATION. 
See  Agency,  5. 

REAL  PROPERTY. 
See  Fixtures;  Mortoaoes,  1« 

REASONABLE  DOUBT. 
See  Criminal  Law,  6. 

RECEIVERS. 
See  Railroad  Companies,  IS. 
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RECORDS. 
See  Courts,  Si 

REDEMPTION. 
See  Taxation,  2-4. 

REFORMATION. 
See  Eqttitt,  1. 

REGISTRATION. 
See  Deeds;  Fixttures,  2. 

RELEASE. 
See  Infants,  3. 

RELIGIOUS  SOCIETIES. 
Chubch  Sootett,  bt  Incorforatinu,  does  not  lose  its  existence  or  become 
wholly  merged  in  the  corporation.     Lilly  v.  Tobbeitit  887. 

REMAINDERS. 
See  Corporations,  9,  12,  15,  16, 

RESCISSION. 
See  Insuranob,  29;  Sales,  8,  9;  Vendor  and  Purchaser,  i, 

RES  JUDICATA. 
See  Judgment. 

RIOT. 
Riot,  Resistance  to.  —  A  Riot  is  always  Regarded  in  Law  as  ▲ 
Dangerous  Occurrence,  and  it  is  impossible  to  conjecture  or  ascertain 
beforehand  to  what  extremities  of  lawlessness  or  crime  the  excitement 
or  confusion  may  lead.  A  private  person,  who  cannot  otherwise  sup- 
press or  defend  himself  from  rioters,  may  justify  or  excuse  the  use  of 
fire-arms  or  other  deadly  weapons,  because  it  is  both  a  right  and  a  duty 
to  protect  one's  self  and  family  and  to  aid  in  preserving  peace.  Higgina 
▼.  Minaghan,  428. 

See  AssAXHiT. 

SALK 

1.  Sale  by  Sample  —  Parol  Evidence,  —  When  a  contract  Is  in  writing, 
and  nothing  therein  indicates  that  a  sample  was  used  or  referred  to, 
parol  evidence  is  not  admissible  to  show  a  sale  by  sample.  Harrison  v. 
McCormick,  469. 

S.  Sale  by  Sample  —  Parol  Evidence  —  Pleading.  —  Where  a  contract 
sued  on  appears  to  be  complete  in  itself,  but  its  execution  is  denied,  and 
it  is  alleged  that  the  contract  of  sale  was  by  sample,  parol  evidence  to 
show  that  the  goods  delivered  were  not  of  the  kind  or  quality  named  in 
the  contract  is  inadmissible,  in  the  absence  of  allegations  that  defendant 
was  induced  to  enter  into  the  contract  alleged  by  fraudulent  representa- 
tions, or  of  mistake  in  reducing  the  contract  to  writing.  Harriaon  ▼• 
McCormick^  469. 
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5.  Sale  ttndek  Contract  —  Admission  of  Evidencb  or  Sals  bt  Samplb- 

Pkejudicial  Error.  —  Where,  in  a  suit  on  a  contract  of  sale  which 
appears  complete  in  itself,  and  contains  nothing  to  indicate  that  %■ 
sample  was  used  or  referred  to  in  making  it,  the  court  finds  that  the 
goods  delivered  were  of  the  kind  and  class  named  therein,  but  fails  to^ 
find  that  they  were  not  merchantable,  nor  equal  in  quality  to  those 
called  for  in  the  contract,  the  admission  of  parol  evidence  to  show  a 
sale  by  sample,  and  that  the  goods  delivered  did  not  correspond  there- 
with, and  judgment  was  for  defendant,  is  reversible  error.  Hanison 
V.  McCoi-mick,  469. 
4.  Warrakty.  —  A  Sale  of  Goods  by  a  Particular  Description  or 
Quality  implies  a  warranty  that  the  goods  are  or  shall  be  of  that  de- 
scription.    Morse  v.  Moore,  783. 

6.  Warranty.  —  Acceptance  of  Goods,  though  the  Contract  of  Sals 

WAS  Executory,  does  not  prevent  the  vendee  from  recovering  for  a 
breach  of  warranty  of  the  quality  of  such  goods.     Morse  v.  Moore,  783. 

6.  Warranty.  — For  a  Breach  of  Warranty  of  Quality,  whether  thb 

Sale  is  Executive  or  Executory,  the  Vendee  has  Three  Reme- 
dies against  the  vendor:  1.  The  right  to  reject  the  goods  if  the  prop- 
erty has  not  pcissed  to  him;  2.  A  cross-action  for  damages  for  the 
breach;  and  3.  The  right  to  plead  the  breach  in  defense  of  an  action  by 
the  vendor,  so  as  to  diminish  the  price.     Morse  v.  Moore,  783. 

7.  Executory    Contracts    of    Sale.  —  Acceptance   of   Goods    Whicb 

WERE  Sold  by  Executory  Contracts  raises  a  presumption  that  they 
correspond  with  the  goods  agreed  to  be  delivered,  and  afifords  some  evi- 
dence of  a  waiver  of  any  defect  of  quality,  if  such  is  shown  to  exist; 
but  the  presumption  is  not  conclusive,  and  may  be  rebutted  by  evidence 
that  the  vendee  objected  at  the  time,  and  notified  the  vendor  of  the 
alleged  defect,  or,  though  the  vendee  was  silent,  that  he  did  not  waive 
his  right  to  insist  on  the  warranty  of  quality.     Morse  v.  Moore,  783. 

8.  Breach  of  Warranty  as   Defense  to   Action   on   Note  —  Rescis- 

sion. —  In  an  action  to  recover  on  a  note  given  to  secure  payment  for 
a  farming  implement,  and  containing  a  condition  that  "  no  promise  or 
contract  outside  of  this  note  will  be  recognized,"  the  defendant  and 
maker  of  the  note  may  allege  and  prove  that  the  implement  was  sold 
under  a  warranty  that  it  was  sufficient  for  a  particular  purpose,  which 
warranty  wholly  failed,  and  that  he  offered  to  return  the  implement, 
and  rescinded  the  sale.     OaU  Sulky  Harrow  etc.  Co.  v.  Stark,  739. 

9.  Rescission  —  Breach    of  Warranty.  —  Where  a  farming  implement 

sold  under  a  warranty  is  materially  different  from  what  it  is  war- 
ranted to  be,  and  will  not  serve  the  purpose  for  which  it  is  warranted, 
the  vendee  may  return  it  and  rescind  the  sale,  notwithstanding  that 
the  note  which  he  gave  to  secure  the  payment  of  the  purchase  price 
contains  a  provision  that  "  no  promise  or  contract  outside  of  this  note 
will  be  recognized."  Oale  Sulky  Harrow  etc.  Co.  v.  Stark,  739. 
See  Commerce,  2;  Municipal  Corporations,  11-27. 

SCHOOLS. 
1.  Separate  Schools  for  White  and  Colored  Children.  — The  con- 
stitution and  laws  of  a  state,  providing  separate  schools  for  colored 
children  only,  are  not  forbidden  by  or  in  conflict  with  the  fourteenth 
amendment  to  the  federal  constitution,  and  the  fact  that  they  have  to 
go  a  greater  distance  to  school  than  white  children  does  not  give  thenk 
any  actionable  cause  of  complaint.     Lehew  v.  BrummeU,  895. 
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S.  Sepahate  Schools  for  White  and  Colored  Chtldrbw.  —  The  con- 
Btitution  and  laws  of  a  state  which  do  not  exclude  colored  children, 
from  the  public  schools,  and  which  give  them  all  school  advantages  and 
privileges  afforded  white  children,  merely  separating  the  two  races  for 
the  purpose  of  receiving  instruction,  deprive  no  one  of  any  rights,  and 
are  but  reasonable  regulations  of  the  exercise  of  such  rights.  Leheto  T* 
Brummell,  895. 

See  Mechanic's  Lien,  1. 

SECONDARY  EVIDENCE. 
See  Evidence,  7-10. 

SEPARATE  PROPERTY. 
See  Husband  and  Wife, 

SET-OFF  —  COUNTERCLAIM. 

1.  A  Claim  for  Unliquidated  Damages  for  a  breach  of  contract  cannot  b» 

set  ofif  against  another  claim  of  the  same  character.  Eke  v.  Sanders, 
804. 

2.  Judgment  Rendered  in  Another  State  Refusing  to  Allow  a  Set- 

off pleaded  by  the  defendant  because  of  the  operation  of  the  statute 
of  limitations  of  such  state  is  conclusive  against  the  maintenance  in  this 
state  of  an  action  for  the  same  matters  which  had  been  attempted  to  ba- 
used  as  a  set-off.      Weeks  v.  Harriman,  21. 

See  Vendor  and  Pukchasee,  4. 

SHERIFFS. 
See  Execution,  8;  Judicial  Salb. 

SIDEWALKS. 
See  Municipal  Corporations. 

SLANDER. 

L  Words  Actionable  per  Se  —  Infamous  Offense.  —  A  charge  that  one- 
has  committed  an  infamous  offense  is  actionable  per  «c,  and  an  offense  i» 
infamous  which  is  punishable  by  imprisonment  in  a  state  prison.  Henc* 
a  charge  that  one  has  committed  perjury  is  actionable  per  #c.  Oudger 
y.  Penland,  73. 

2.  Privilege,  when  Matter  in  Defense.  —  When  the  words  alleged  a» 
slanderous  per  se  were  uttered  in  the  course  of  judicial  proceedings, 
and  were  relevant  and  pertinent  to  the  matter  before  the  court,  the 
fact  that  they  were  privileged  must  be  set  up  in  defense,  unless  such 
fact  is  affirmatively  alleged  in  the  complaint.     Gudger  v.  Penland,  73. 

5.  Complaint.  — Where  a  complaint  in  slander  alleges  that  the  slanderous- 

words  were  spoken  in  a  judicial  proceeding,  the  fact  alone  that  th& 
slanderer  was  prosecutor  in  such  proceeding  is  no  absolute  or  presump* 
tive  protection  against  his  liability.  Gwlger  v.  Penland,  73. 
4.  Complaint  —  Privileged  Communications. — The  plaintiff,  in  his  com- 
plaint for  slander,  is  not  required  to  negative  the  idea  that  the  words 
slanderous  per  se  were  uttered  under  such  circumstances  that  defendant 
would  be  protected  on  the  ground  of  privilege.     Oudger  v.  Penland,  73. 

6.  Complaint  —  Judicial  Notice. — Where  a  complaint  in  slander  aver» 

with  sufficient  certainty  that  defendant  charged  plaintiff  with  having 
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sworn  to  a  He  when  examined  aa  a  witness  in  a  certain  criminal  court  at 
a  certain  term  against  certain  persons,  tlie  appellate  court  will  take 
judicial  notice  of  the  court  mentioned,  and  that  it  had  jurisdiction. 
Oudger  v.  Penland,  73. 

4.  Complaint  —  Specification  op  Slanderotts  Words.  —  A  complaint  in 
slander  need  not  set  forth  the  language  or  substance  of  the  teacimony 
delivered  by  plaintiff  as  a  witness  at  a  trial,  and  referred  to  by  defend- 
ant as  constituting  false  swearing,  unless  the  latter,  when  uttering  the 
slanderous  words,  specified  what  plaintiff  did  swear,  or  in  what  particu- 
lars his  testimony  was  false.     Gudger  v.  Perdand,  73. 

7>  Complaint — Prater  for  Damages. —  In  an  action  of  slander,  a  sepa- 
rate  demand  for  damages  need  not  be  appended  to  each  allegation  set* 
ting  np  a  cause  of  action.     Oudger  v.  Penland,  73. 

SLEEPING-CAR  COMPANIES. 
/  See  Railroad  Companies,  32,  33i. 

SOVEREIGNTY. 
See  Statbs. 

SPENDTHRIFT  TRUST. 
See  Trusts,  3,  4. 

STALE  CLAIMS. 
See  Equity,  3,  4,  5. 

STATES. 

1.  CoNSTKUonoN  of  Statute.  —  The  State  is  not  Bound  by  Gknerai. 
Words  in  a  statute  which  would  operate  to  trench  npon  its  sovereign 
rights,  injuriously  affect  its  capacity  to  perform  its  functions,  or  estab* 
lish  a  right  of  action  against  it.     Mayrhofer  v.  Board  of  Education,  451. 

12.  State  Property  Exempt  from  Seizure.  —  A  general  law  providing 
remedies  for  private  individuals  will  not  be  construed  as  intended  to 
enable  a  creditor  of  the  state  to  seize  its  property  for  the  satisfaction  of 
his  debt.     Mayrliofer  v.  Board  of  Education,  451. 

^  Conflict  of  Laws.  —  If  there  is  No  Right  to  Recover  for  an  injury 
in  the  state  or  territory  where  it  was  inflicted,  there  can  be  none  in  any 
other  state.     Holderman  v.  Pond,  734. 

See  Fisheries,  2-4;  Mechanic's  Lien,  2. 

STATUTE  OF  FRAUDS. 
See  Contracts,  7-10;  Vendor  and  Porohaskr. 

STATUTES. 

1.  CONSTHTTCnON  OF.  —  ThB    MEANING   OF  THE    LeOISLATUIUI  MAT  BE  Ex> 

TENDED  beyond  the  precise  words  used  in  the  law,  from  the  reason 
or  motive  apon  which  the  legislature  proceeded,  from  the  end  in  view, 
and  the  purpose  which  was  designed.  Bennett  v.  American  Exprest  Co., 
774. 

2.  Game  Laws,  Power  of  Legislature  to  Enact,  in  Exercise  of  Police 

Power.  —  A  state  legislature  has  power  to  enact  laws  for  the  preserva- 
tion of  game  in  the  state,  and  the  constitutionality  of  such  legislation 
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cannot  be  qnestioned.  The  power  to  legislate  on  this  subject  is  part  of 
the  police  power  inherent  in  each  state.  American  Exp.  Co.  y.  People^. 
641. 

Z.  PoLicK  Power  —  Statutory  Construction.  —  When  a  statute  au- 
thorizes an  exercise  of  police  power  in  such  broad  terms  as  to  include 
subjects  which  are  not  as  well  as  those  which  are  subjects  of  such 
power,  the  exercise  of  the  power  will  be  restricted  to  things  which  are 
the  legal  subjects  of  such  power.     Jacksonville  v.  Ledwith,  558. 

4.  Police  Power — Subjects  of,  how  Determined. — The  courts  are  the 
final  judges  as  to  what  are  proper  subjects  of  the  exercise  of  police 
power,  and  the  legislature  cannot  arbitrarily  make  that  a  subject  which 
from  its  nature  is  not  so.     Jacksonville  v.  Ledwith,  558. 

6.  A  Statute  Which  Selects  Particular  Individuals  from  a  class  or 
locality,  and  subjects  them  to  peculiar  rules,  or  imposes  upon  them 
special  obligations  or  burdens,  from  which  others  in  the  same  class  or 
locality  are  exempt,  is  unconstitutional.     Slate  v.  Hinman,  22. 

6.  License  Feb  cannot  be  imposed  upon  persons  while  others  of  the  same 

class  or  profession  are  exempt  under  similar  circumstances  and  condi- 
tions.    Utate  V.  Hinman,  22. 

7.  Two  Distinct  Subjects  are  not  expressed  in  the  title  of  a  statute  enti- 

tled "An  act  to  regulate  the  manufacture,  transportation,  use,  and  sale 
of  explosives,  and  to  punish  an  improper  use  of  the  same."  The  regula- 
tion of  such  use  necessarily  implies  the  right  to  punish  an  improper  use. 
Hronek  v.  People,  652. 

8.  A  Statute  does  not  Treat  or  Two  Separate  Subjects  because  one 

part  relates  to  the  manufacture  and  sale  of  explosives  for  illegal  pur- 
poses, and  the  other  part  to  their  manufacture,  sale,  and  transportatioxfc 
for  legitimate  purposes.     Hronek  v.  People,  652. 

9.  The  Title  of  an  Act  does  not  Express  More  than  One  Subject*. 

when  it,  in  addition  to  the  general  subject,  expresses  a  minor  subdi- 
vision which,  without  such  expression,  would  be  held  to  be  included 
within  the  general  subject.     Hronek  v.  People,  652. 

10.  The  Title  or  an  Act  need  not  Express  All  of  the  Minor  Divis- 
ions of  the  General  Subject  to  which  the  act  relates.  It  is  suffi- 
cient that  it  expresses  the  general  subject  of  the  act,  and  all  the  minor 
subdivisions  germane  to  the  general  subject  will  be  held  to  be  included 
in  it.     Hronek  v.  People,  652. 

See  Animals,  1,  2;  Carriers,  3,  19,  20;  Commerce,  3;  Criminal  Law,  7-9;: 
Dentistry;  Imprisonment;  Marriage  and  Divorce,  9;  Municipai.- 
Corforations,  7;  States,  1,  2;  Towns;  Witnesses,  5. 

STATUTORY    OFFENSES. 
See  Cbiminai.  Law. 

STOCKHOLDERS. 
See  Corporations. 

STREET-RAILROAD  COMPANIES. 
See  Railroad  Companies,  1. 

STREETS. 
See  Municipal  CoRPORATioNa. 
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8UBAGENTS. 
See  Insurance,  20. 

SUBROGATION. 
See  Ihsubancb,  30,  31;  Surett,  8. 

SUBSCRIPTION. 
See  Corporations. 

SUNDAY. 
See  Taxation,  4. 

SURETYSHIP. 

1.  Right  o»  Subett  to  Stand  upon  Strict  Terbis  of  his  Obligation.  — 

A  surety  has  the  right  to  stand  upou  the  strict  terms  of  his  obligation, 
when  such  terms  are  ascertained,  and  his  liability  is  not  to  be  extended, 
by  implication,  beyond  those  terms.  But  this  rule  of  strict  construction 
in  no  way  interferes  with  the  use  of  the  ordinary  testa  by  which  the  ac- 
tual meaning  and  intention  of  contracting  parties  are  primarily  deter- 
mined, but  merely  limits  their  liability  strictly  to  the  terms  of  their 
contract,  when  those  terms  are  ascertained,  and  forbids  any  extension 
of  such  liability  by  implication  beyond  the  strict  letter  of  those  terms. 
Contracts  of  suretyship  are  to  be  construed  by  the  same  rule  as  all  other 
contracts.     Shreffler  v.  Nadelhoffer,  626. 

2.  Surett  has  No  Right  to  Require  the  Creditor  to  Satisfy  his  De- 

mand OUT  OF  the  Principal's  Property,  rather  than  out  of  that  of  the 
surety.  Morrison  v.  Citizens'  Nnt.  Bank,  39. 
S.  Subrogation.  —  A  Surety's  Right  to  Subrogation  to  Securities  held 
by  his  creditor  is  subordinate,  and  not  superior,  to  the  rights  of  the  lat- 
ter; he  has  no  right  to  be  put  in  a  better  position  than  his  creditor,  and 
cannot  have  the  benefit  of  a  security  without  assuming  the  burden  to 
which  it  is  subject.  Morrison  v.  Citizens'  Nat.  Bank,  39. 
See  Office  and  Officers,  3-5. 

SURVEYS. 
Ak  Excess  ob  Deficiknct  in  the  length  of  a  block  of  land,  which  is,  ac- 
cording to  a  plat  thereof,  divided  into  a  number  of  lots,  should   be 
apportioned  among  the  several  lots  in  proportion  to  their  respective 
frontages  as  indicated  by  the  plat.     Pereles  v.  Magoon,  389. 

TAXATION. 

1.  AssESSHSNT  OF  CiTY  LoTS  IN  BuLK.  —  Town  lots,  though  in  the  same 

block  and  contiguous  and  belonging  to  the  same  person,  should  be  sep- 
arately assessed;  but  when  the  owner  lists  and  values  such  lots  in  bulk 
for  the  purpose  of  assessment,  this  will  be  deemed  a  consent,  and  will 
estop  him  from  complaining  that  the  assessor  did  the  same  in  making 
the  assessment.  An  assessment  so  made  will  not  be  set  aside.  Kissim- 
mee  City  v.  Drought,  546. 

2.  Validity  of  Redemption  Notice.  —  A  notice  for  the  redemption  of  land 

sold  for  delinquent  taxes,  which  gives  one  day  more  than  the  three  years 
allowed  for  redemption,  is  not  invalid  on  its  face.     Hicks  v.  Nelson,  709. 
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3.  SuyrrciENCT  of  Hedbmption  Notice.  —  A  notice  to  redeem  land  sold  for 
delinquent  taxes  which  gives  the  date  of  sale,  from  which  the  expira- 
tion of  the  time  for  redemption  may  be  computed,  is  not  invalid  for  un- 
certainty or  indefiniteness  in  fixing  the  final  day  for  redemption.  Hick» 
V.  Nelson,  709. 

A.  Redemption  Notice,  when  will  Sustain  Deed.  — Where  notice  for 
the  redemption  of  land  sold  for  delinquent  taxes  gives  one  day  more 
than  the  three  years  allowed  by  statute  for  redemption,  and  the  last 
day  named  in  the  notice  is  Sunday,  a  deed  of  the  land  following  the 
notice  will  not  be  set  aside,  in  the  absence  of  a  showing  by  the  owner 
that  he  was  misled  by  the  notice,  and  that  he  ofifered  to  redeem  on  the 
last  day  named  therein,  or  if  the  last-named  day  wm  Sunday,  on  the 
next  day.     Hicks  v.  Nelson,  709. 

€.  Tax  Deed  does  not  Pass  Title  when.  —  A  tax  deed  which  is  not  exe- 
cuted with  the  prerequisites  of  the  law  authorizing  its  execution  does 
not  pass  any  title;  but  a  deed  for  the  property,  sufficiently  describing 
it,  properly  acknowledged  and  recorded,  Tvithout  the  existence  of  any 
authority  upon  the  part  of  the  tax  collector,  may  become  the  basis  for 
the  acquisition  of  a  title  under  the  five  years'  statute  of  limitations. 
Fowler  v.  Simpson,  370. 

See  CoMMKKCB,  2;  Highwats,  1,  2;  Injunction;  Municipal  Cobpokations, 

26. 

TENANTS  IN  COMMON. 
See  Co-tenancy. 

TORTS. 
See  Parent  and  Child,  1,  2. 

TOWNS. 
Statute  Authorizing  Payments  by  Municipal  Corporation.  — A  statute 
authorizing  a  certain  township  to  vote  bonds  to  repay  citizens  of  such 
township  money  advanced  by  them  to  aid  in  the  construction  of  a 
county  court-house  is  constitutional  and  valid,  though  but  for  such 
statute  the  citizens  making  such  advances  would  be  without  legal  means 
of  redress.     Board  of  Commissionera  v.  Snyder,  742. 

TRADE-MARKS. 

1.  In  What  may  be  Acquired. — A  person  may  acquire  the  right  of  a 

trade-mark  in  his  own  name  or  in  the  name  of  any  person,  but  he  can- 
not acquire  it  in  the  use  of  his  own  name,  to  the  exclusion  of  the  right 
of  another  person  having  the  same  name,  and  whose  place  of  business  is 
in  the  same  place.     El  Modello  Cigar  Mjg.  Co.  v.  Gato,  537. 

2.  In  What  may  be  Acquired. — One  may  establish  his  right  to  a  trade- 

mark in  the  name  of  a  place,  city,  or  town;  and  when  he  manufacturea 
his  goods  at  a  particular  place,  and  uses  the  name  of  that  place  in  com- 
bination with  other  words,  as  a  trade-mark,  to  distinguish  the  origin  or 
ownership  of  his  goods,  no  other  person  will  be  permitted  to  use  the 
name  of  the  same  place  upon  goods  manufactured  by  him  at  another  or 
different  place.     El  Modello  Cigar  Mfg.  Co.  v.  Gato,  537. 

3.  Infringement  of. — When  one  uses  his  own  name  to  identify  and  dis- 

tinguish the  origin  and  ownership  of  bis  goods,  manufactured  at  a  par- 
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ticniar  place,  no  other  person  by  the  same  name  will  be  permitted  to^ 
vse  his  name  on  bii  own  goods  under  snch  circnmstancee  as  are  calcn* 
lated  and  designed  to  enable  him  to  represent  his  goods  as  and  for  the 
goods  of  snch  other,  so  as  to  injure  the  trade  and  business  of  the  latter. 
El  Modello  Cigar  Mfg.  Co.  v.  Oato,  537. 

4.  Intbingemknt  —  Presumption.  —  When  a  trade-mark  ia  calculated  ta 
deceive,  even  if  no  one  has  been  actually  deceived,  an  intention  to  de- 
ceive will  be  presumed;  and  though  there  may  be  no  intention  to  deceive^ 
one  will  not  be  allowed  to  adopt  the  marks  by  which  the  goods  of  an- 
other are  designated,  if  the  effect  of  adopting  them  will  injure  the  lat- 
ter. In  such  case  an  injunction  will  be  granted.  El  Modello  Cigar  M/g^ 
Co.  V.  Oato,  537. 

6.  Measuhb  of  Damages  for  Infringement.  —  One  whose  trade-mark  ha* 
been  violated  is  entitled  to  recover  all  profits  realized  by  the  wrong-doei 
from  sales  of  the  spurious  article,  and  also  damages  resulting  from  such 
violation.  He  is  entitled  to  nominal  damages  for  the  violation  of  hir 
trade-mark,  without  proof  of  actual  damages,  or  that  the  spurious  arti. 
cles  were  inferior  to  his  own.     El  Modello  Cigar  Mfg.  Co.  v.  Oato,  537. 

6.  Injunction  —  Laches.  —  Lapse  of  time  will  not  deprive  the  owner  of  » 

trade-mark  of  the  right  to  an  injunction  against  an  infringer,  if  he  has 
exercised  reasonable  diligence  in  asserting  his  rights;  nor  will  mere  ac- 
quiescence in  the  wrongful  use  of  his  name  estop  him  from  asserting  his 
rights,  unless  he  has  notice,  during  such  acquiescence,  of  the  facts  ren- 
dering the  use  of  his  name  wrongf  uL  El  Modello  Cigar  Mfg.  Co.  v.  Oato, 
537. 

7.  Injunction.  —  Laches  of  Complainant  will  not  Avail  as  a  defense  ia 

a  proceeding  to  restrain  the  use  of  a  trade-mark,  when  the  defendant 
adopted  the  mark  with  a  fraudulent  intent.  El  Modello  Cigar  Mfg.  Co^ 
V.  Oato,  537. 

8.  Imitation  of  Unpatented  Article  —  Injunction.  —  The  manufacture 

and  sale  of  an  unpatented  article,  made  in  exact  imitation  of  another 
manufacturer's  product,  will  not  be  enjoined,  in  the  absence  of  allega- 
tion and  proof  of  a  trade-mark.  The  bronzing  of  horse-shoe  nails  does 
not  of  itself  constitute  a  trade-mark  or  patent.  Putnam  Nail  Oh,  v.  Du- 
laney,  228. 

TRESPASS. 

1.  Trespasser  without  Title  cannot  Set  out  an  Outstandino  Title  in 

another.     Anderson  v.  Gray,  696. 

2.  Trespasser  without  Title  Taking  Possession  of  Propertt  cannot 

Successfully  Defend  an  action  to  eject  him  by  showing  that  the 
sheriff's  sale  under  which  the  plaintiff  held  possession  was  invalid. 
Anderson  ▼.  Oray,  696. 

See  Carriers.  11;  Neoligencx,  8-10. 

TRIAL. 

1.  It  n  Improper,  on  an  Examination  ot  a  Jdbor  on  his  Voib  Dirb, 
to  permit  him  to  be  asked  whether  he  had  a  prejudice  for  or  against 
charivari  parties,  or  against  persons  engaged  in  charivaring,  though  th» 
action  is  to  recover  damages  for  the  shooting  of  the  plaintiff  while  be 
and  others  were  engaged  in  giving  the  defendant  a  charivari,  Higgint' 
T.  Minaghan,  428. 
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9.  PRBjrrDiOB  A0AIN8T  A  Crimb.  —  JuROR  IS  i»OT  Di3QTTALrrrBD  from  trying 
a  person  accused  of  a  particular  crime  by  the  fact  that  be  has  a  prejudice 
against  such  crime.     Higgitis  v.  Minaghan,  428. 

3.  Order  ot  Evidsncx  is  within  the  sound  discretion  of  the  court,  and  it 

may  even  open  the  case  for  the  purpose  of  receiving  further  evidence. 
Kansas  City  v.  Bradbury,  731. 

4.  Right  to  Dismiss  as  to  One  Party  to  Action.  —  Where  a  plaintiff 

sues  both  a  railway  company  and  the  conductor  of  one  of  its  trains,  ha 
may  dismiss  as  to  the  conductor  at  any  time  before  the  jury  retires, 
where  the  facts  do  not  show  that  he  was  made  a  party  for  the  purpose 
of  weakening  the  effect  of  his  evidence  if  offered  as  a  witness  for  the  de- 
fendant. And  the  fact  that  defendant's  counsel  did  not  know  of  the 
dismissal  until  some  time  after  the  trial  is  immateriaL  Texas  etc  Ky 
Co.  v.  Miller,  308. 
6.  Courts  —  Power  to  Change  Conclusions  or  Law  before  Entry  o» 
Judgment.  —  The  judge  of  the  court,  or  his  successor  in  office,  may,  at 
any  time  before  the  entry  of  judgment,  change  his  conclusions  of  law 
upon  the  facts  found;  and  in  an  action  on  the  judgment  it  will  be  con- 
clusively assumed  that  the  judgment  as  entered  was  made  after  notice, 
and  upon  a  proper  showing.     Crim  v.  Kessing,  491. 

6.  Instructions  Asked  after  Those  Given  sufficiently  cover  the  facts  and 

issues  in  the  case  are  properly  refused.     Kansas  City  v.  Bradbury,  731. 

7.  Special  Instructions  Repeating  Principles  Embodied  in  General 

Charge  akx  Properly  Refused.  Austin  etc.  R'y  Co.  v.  Anderson, 
350. 

8.  Special  Issues  Insufficient  to  Authorizb  Judgment,  when  properly 

answered,  ought  not  to  be  submitted  to  the  jury.  Texas  etc.  R'y  Co.  v. 
Miller,  308. 

9.  The  Court  may  Instruct  the  Jury  to  Return  a  Verdict  for  Eitheb 

Party,  when  it  is  plain  that  a  contrary  verdict  cannot  be  allowed  to 
stamd.     Moore  v.  McKenney,  753. 

10.  Verdict  for  Defendant  may  be  Directed  when.  —  Where  there  is  no 
evidence  to  support  the  plaintiff's  cause  of  action,  the  court  may,  at  the 
close  of  the  plaintiff's  case,  direct  the  jury  to  find  for  the  defendant. 
Roden  v.  Chicago  etc.  R'y  Co.,  585. 

11.  Refusal  of  Instruction.  —  Where  a  trial  court  throws  aside  all  in- 
structions asked  by  one  or  both  of  the  parties,  and  gives  instructions  of 
its  own,  the  latter  must  fairly  instruct  the  jury  on  all  the  legal  ques- 
tions involved  in  the  case,  and  it  must  appear  that  no  injury  was  suf- 
fered by  the  losing  litigant  by  the  refusal  of  the  instructions  asked  by 
him.     Wacaser  v.  People,  683. 

12.  Reasonable  Doubt. — The  court  should  not  refuse  an  instruction  that 

"a  reasonable  doubt  is  one  which  arises  from  a  careful  and  impartial 
consideration  of  all  the  evidence,  and  which  in  the  graver  transactions 
of  life  would  cause  a  prudent  and  reasonable  man  to  hesitate  and 
pause."     Wacaser  v.  People,  683. 

13.  Verdict  Finding  Defendant  Guilty,  but  not  Mentioning  his  Nami, 
is  sufficient,  though  three  defendants  are  included  in  the  same  indict- 
ment, if  the  record  shows  that  bat  one  of  them  was  put  upon  triaL 
Hronek  v.  People,  662. 

14.  Subject  for  Comment  by  Counsel.  —  The  fact  that  defendant's  wit- 
ness, who  was  present  at  a  conversation  between  plaintiff  and  defend- 
ant's agent  concerning  the  subject-matter  in  suit,  was  present  in  eoort^ 

AM.  St.  Rep.,  Vol.  XXIIL— 64 
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and  not  called  to  contradict  plaintiff,  is  a  legitimate  subject  for  com- 
ment by  counsel,  who  may  argue  therefrom  that  plaintiff  should  b« 
believed.     Grubbs  v.  North  Carolina  Home  Ins.  Co.,  62. 
Sea  Animals,  2;  Appeal  and  Error;  Depositions:  Fleadinq,  8. 

TROVER. 

1.  That  the  Defendant  Acped  as  an  Agent  or  Servant  of  another  does 

not  furnish  any  justification  in  an  action  of  trover.     McPhetera  v.  Page, 
772. 

2.  Conversion,  What  is.  —  Any  distinct  act  of  dominion  wrongfully  ex- 

erted over  property  in  denial  of  or  inconsistent  with  the  owner's  right 
amounts  to  a  conversion.  It  is  not  necessary  that  the  wrong-doer  apply 
the  property  to  his  own  use,  if  he  has  exercised  dominion  over  it  in  ex- 
clusion of,  or  in  defiance  of,  or  inconsistent  with  the  owner's  right. 
Hence  if  officers  seize  meat  without  authority,  take  it  to  a  market, 
where  a  butcher,  at  their  request,  cuts  it  into  steaks  and  roasts,  and 
lets  one  of  the  officers  have  paper  to  do  pieces  up  to  distribute  round  to 
his  friends,  such  butcher  is  guilty  of  conversion,  though  he  neither  uses 
nor  sells  any  of  the  meat.  McPhetera  v.  Page,  772. 
S.  Proof  op  Value  is  Unnecessary  in  an  action  of  trover,  when  the  an- 
swer alleges  that  it  is  not  of  greater  value  than  a  specified  sum,  and  the 
recovery  was  for  a  sum  less  than  that  thus  admitted.  Hage  v.  Campbell, 
432. 

TRUSTS. 

1.  Express  Trusts.  —  Statute  of  Limitations  does  not  begin  to  run  in 
cases  of  express  trusts  until  a  repudiation  of  the  trust    Fox  v.  Tay,  474, 

'£.  Application  of  Funds.  —  Where  a  trustee  receives  any  portion  of  the 
funds  from  a  transaction,  he  must  personally  see  to  the  application  of 
them.  He  cannot  pass  them  over  to  his  co-trustee  for  investment  or 
distribution;  and  if  he  does,  he  will  be  personally  responsible  for  the 
acts  and  defaults  of  such  trustee.     Fox  v.  Tay,  474. 

8.  Spendthrift  Trust  —  Validity  of,  as  against  Creditors.  —  A  grantor 
cannot  create  a  spendthrift  trust  making  himself  or  herself  the  sole  ben- 
eficiary for  life,  with  power  to  dispose  of  the  tsust  property  at  death,  so 
as  to  subject  neither  the  income  nor  the  corpus  of  the  estate  to  the  pay- 
ment of  his  or  her  debts.     Ohormley  v.  Smith,  215. 

4.  Spendthrift  Trust — Validity  of,  as  against  Creditors.  — Where  an 
unmarried  woman,  not  in  contemplation  of  marriage,  creates  an  irrev- 
ocable trust  in  her  own  property,  for  her  own  benefit  for  her  life,  with- 
out liability  for  her  debts  or  contracts,  and  with  power  to  dispose  of  it 
at  death,  the  trust  is  void  as  to  her  creditors,  and  they  may  subject  the 
income  of  her  property  to  the  payment  of  their  claims.  Ohormley  v. 
Smith,  215. 

See  Corporations,   12,  15,   16;  Executors  and  Administrators,  1,  2; 

OUARDIAN   and   WaRD,   1;   HuSBAND  AND   WiFE,   1,  3,  4. 

USURY. 

Unaccrued  Interest  does  not  Make  Contract  Usurious  when.  — Where 
a  note  payable  in  five  years  contains  a  stipulation  that,  upon  failure  to 
pay  any  one  of  the  interest  coupons,  the  whole  sum  of  money  shall  be- 
come due  and  payable  at  the  option  of  the  holder,  unaccrued  interest 
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cannot  he  regarded  m  coming  within  the  proper  meaning  of  this  stipti* 
lation,  80  as  to  make  the  contract  usurious.     Dugan  v.  LewU,  332. 
See  Brokers,  2;  Interest. 

VARIANCE. 
See  Execution,  9;  Judgment,  2. 

VENDOR  AND  PURCHASER. 

1.  Parol  Contract  of  Indemnity  —  Enforcement  of,  on  Failure  o» 

Title.  —  A  parol  contract  by  a  vendor  to  refund  the  purchase-money 
on  a  failure  to  give  title,  and  to  repay  all  costs  and  expenses  incurred, 
is  not  merged  in  a  deed  subsequently  executed,  with  a  covenant  of  spe- 
cial warranty,  but  no  covenant  of  title.  Such  contract  survives  the 
deed,  and  confers  an  independent  cause  of  action,  enforceable  upon  a 
failure  of  the  title.     Chse  v.  Zell,  296. 

2.  Parol  Contract  for  Sale  of  Land  —  Failure  of  Title  —  Rights  of 

Vendee.  —  Where,  under  a  parol  sale  of  a  lot  as  containing  fifty  front 
feet,  the  vendee  has  paid  part  of  the  purchase-money  and  has  gone  into 
possession,  and  the  lot  is  subsequently  measured  as  containing  fifty  front 
feet,  but  there  is  a  failure  of  title  to  the  extent  of  one  foot  because  of 
an  honest  mistake  by  the  vendor  as  to  the  true  boundary  in  making  the 
measurement,  the  vendee  may  rescind,  or  when  sued  for  the  remaining 
purchase-money  he  may  recoup  damages  for  failure  to  obtain  title  to  the 
one  foot  to  which  he  was  entitled  under  his  contract  of  purchase.  Tyson 
V.  Eyrick,  287. 

3.  Parol  Contract  fob  Sale  of  Land  —  Failure  of  Title — Measure 

of  Damages.  —  Where,  under  a  parol  contract  for  the  sale  of  a  lot  as 
containing  fifty  front  feet,  there  is  a  failure  of  title  to  the  extent  of  one 
foot,  because  of  an  honest  mistake  as  to  the  true  boundary,  the  measure 
of  damages  to  which  the  vendee  is  entitled,  when  sued  for  the  purchase- 
money,  is  the  relative  value  that  the  part  to  which  he  fails  to  get  title 
bears  to  the  whole  lot  as  estimated  with  regard  to  the  price  agreed  upon 
for  the  whole.  While  the  peculiar  advantages  or  disadvantages  of  the 
part  lost  with  reference  to  the  whole  may  be  considered  aa  at  the  time 
of  the  purchase,  still  the  additional  expense  of  erecting  improvement* 
on  an  adjoining  tract,  incurred  by  reason  of  the  defect  in  the  title  in 
order  to  have  the  reasonable  and  proper  enjoyment  of  the  remaining 
portion  of  the  land,  must  not  be  considered  in  allowing  such  damages. 
Tytm  V.  Eyrick,  287. 

See  Agency,  1,  3,  4;  Covenants;  Mortgages,  2,  8. 

VERDICT. 
See  Trial,  13. 

VICE-PRINCIPAL. 
See  Master  and  Servant,  13,  23,  SSO. 

VOLUNTEERS. 
See  Master  and  Servant,  10. 

WAGERS. 
1.  Bettiwo    oh  Horse-race  Gaming,   and  Contract   ts  Aid  thvrbov 
Void.  —  Betting  money  on  a  horse-race  is  gaming,  and  in  violation  of 
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law,  and  a  contract  In  aid  of  the  offense  of  gaming  Is  void  and  can* 
not  be  recovered  upon.  Where,  therefore,  one  person  advances  money 
to  another  to  be  nsed  by  them  as  partners  in  the  business  of  betting  on 
horse-races,  he  cannot  recover  back  the  money  so  advanced.  Shaffner 
T.  Pinchback,  624. 
2.  Law  Refuses  Aid  to  PARTiEa  in  Pari  Delicto.  —  If  persons  engage 
in  an  unlawful  business,  such  as  betting  on  horse-races,  in  such  a  man* 
ner  as  to  be  tn  part  delicto,  the  law  will  not  aid  either  of  them,  but  will 
leave  them  in  the  positions  in  which  they  have  placed  themselves.  — 
Shaffner  v.  Pinchback,  624. 

See  Brokers,  1;  Contracts,  1-6. 

WAIVER. 
See  Depositions;  Insurance,  21-28,  47* 

WARRANTY. 
See  Covenants;  Sales,  4-9. 

WATERCOURSES. 
See  FisHiBiKS;  Nboligence,  14-16;  Railboad  CoHPANon,  9,  10. 

yriDow. 

See  Leoaciks,  1. 

WILLS. 

1.  AcnoN  to  Establish  —  Parties.  —  An  action  to  establish  a  rejected 

will,  although  technically  a  proceeding  at  law,  has  many  of  the  features 
of  a  suit  in  chancery,  and  the  equity  rule  allowing  one  or  more  members 
of  a  voluntary  association  to  sue  for  all  applies  in  such  case.  Lilly  y. 
Tobbein,  887. 

2.  Actios  to  Establish  —  Issue. — The  question  whether  a  devise  to  a 

church  can  or  cannot  be  enforced  cannot  be  decided,  in  an  action  to 
establish  a  rejected  will.  Such  question  can  be  determined  only  after 
the  instrument  is  established  as  the  will  of  the  testator.  Lilly  v,  Tob- 
bein,  887. 

5.  Issues  in  Actions  to  Establish.  — In  a  suit  to  establish  a  rejected 

will,  the  only  issue  is,  whether  or  not  the  writing  is  the  will  of  the  tes- 
tator, and  in  passing  upon  this  issue  the  court  will  not  construe  the  will 
nor  decide  its  legality.  If  a  particular  clause  has  been  inserted  by 
fraud  or  forgery,  the  court  may  reject  it  as  no  part  of  the  will;  but  if 
such  clause  is  found  to  be  part  of  the  will,  the  whole  must  be  probated, 
although  such  clause  cannot  be  enforced.  Lilly  v.  Tobbein,  887. 
4.  Judgment  Refusing  to  Probate  Will,  on  the  ground  that  the  plaintiff 
is  not  a  competent  party  in  interest  to  prosecute  the  suit,  is  not  a  bar  to 
another  suit  in  which  competent  parties  are  plaintiffs.  Lilly  v.  Tobbein, 
887. 

6.  Disinheritance  op  Heir.  — An  heir  at  law  can  only  be  disinherited  by 

an  express  devise  or  by  necessary  implication,  and  such  implication 
must  amonnt  to  such  a  strong  probability  that  an  intention  to  the  con- 
trary cannot  be  supposed.     Eitate  of  Jacobs,  230. 
6.  Constrdction  —  Land  may  Pass  as  Money.  —  Where  it  appears  from 
a  will  that  the  testatrix  did  not  intend  to  die  intestate  as  to  any  part 
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«f  her  estate,  and  that  slie  did  not  intend  her  heirs  at  law  to  take  any 
benefit  under  the  will,  or  to  have  any  share  in  her  estate,  and  that  she 
used  the  word  "  money  "  as  the  equivalent  of  property,  land  acquired 
after  the  execution  of  the  will  will  pass  to  the  residuary  legatee  under  a 
bequest  of  "  the  remainder  and  residue  of  my  money,"  to  the  exclusion 
of  her  heirs  at  law.     Estate  of  Jacobs,  230. 

See  Devise;  Legacies;  Pleading,  10. 

WITNESSES. 

WiTKiEss,  Religious  Belief  of.  —  Any  person  is  made  competent  to  be 
a  witness,  notwithstanding  his  religious  belief,  or  want  of  belief,  by  a 
provision  in  the  state  constitution,  as  follows:  "  No  person  shall  be  de* 
nied  any  civil  or  political  privilege,  right,  or  capacity  on  account  of  hia 
religions  opinions;  but  the  liberty  of  conscience  hereby  secured  shall 
not  be  construed  to  dispense  with  oaths  or  affirmations,  excuse  acts  of 
licentiousness,  or  justify  practices  inconsistent  with  the  peace  or  safety 
of  the  state."    Hronek  v.  People,  652. 

A  Stockholder  is  not  Competent,  under  the  common  law,  to  testify 
in  favor  of  the  corporation.     Consolidated  etc  Co,  v.  Kdfer,  688. 

Impeaching  Witness. — Where  a  witness  testifies  to  a  particular  state 
of  facts,  he  may  be  asked,  on  cross-examination,  whether  he  did  not  at 
a  prior  designated  occasion  testify  to  a  certain  state  of  facts,  and  if  he 
answers  that  he  does  not  recollect,  his  testimony  given  on  such  prior 
occasion  may  be  introduced  in  evidence  to  show  that  he  did  so  testify. 
Consolidated  etc.  Co.  v.  Keifer,  688. 

Inst&uction  that  the  Evidence  of  a  Privatb  Deteotivb  and  of 

^  THE  Police  should  be  received  with  a  large  degree  of  caution  is  prop- 
erly refused,  because  it  is  for  the  jury  to  determine  from  all  the  cir* 
cumstances  connected  with  the  witness  the  weight  and  credit  to  be 
given  his  testimony.     Hronek  v.  People,  652. 

A  Statute  Prohibiting  a  Party  from  Testiftino  as  a  witness  to  a 
contract  or  conversation  between  himself  and  a  deceased  person,  when 
the  opposite  party  derives  his  title  from  such  decedent,  does  not  render 
a  donee  under  a  power  to  sell  incompetent  to  testify  as  a  witness  to  a 
contract  between  himself  and  the  holder  of  the  power,  resulting  in  the 
power  being  exercised  for  the  purpose  of  giving  him  title  when  the  op- 
posing parties  do  not  claim  under  the  decedent  or  the  power,  but  insist 
that  it  did  not  confer  authority  to  make  the  conveyance  under  which 
the  witness  claims.     Larsen  v.  Johnson,  404. 

See  Appeal  and  Errob,  12. 
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